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Gom jSl* 

Co. Ent. 

Co. Infit. 

Co. L. J. 

Co. Utt 

Co. Rep. 

Ooch. 

Cockb. A Rowe 

Coll 

Coll. Jurid. 

Colles 

Colt 

Com. 

Com. Cas. 

Com. Dig. 

Comb. ... 

Con. & Law. 

Cong. Dig. 

Cooke & Al. 

Cooke, Pr. Cas. 

Cooke, Pr. Reg. 

Coop. G. 

Coop. Pr. Cas. ... 

Coop. iemp. Brough. ... 

Coop, temp, Cott. 

Cor. 

Corb. & D 

Correspondances Jud. ... 
Couper ... 

Cout. 

Cout. Dig. 

Cowp. 

Cox & Atk 

Cox, C, C. 

Cox, Eq. Cas. ... 

Cox, M. & H. ... 

Cp. & J. 

Cr. & M. 

Cr. & Ph 

Cr. App. Rep, ... 

Cr. IkL &; R 

Craw. & D. 

Craw. & D. Abr. C. 

Cress. Insolv. Cas. 
Cripps’ Church Cas. 

Cro. Car. 

Cro. Eliz. 

Cro. Jac. 

Cm, Dig. 

Cunn. 

Curt. 


Clark and Scully’s Drainase Cases ••• ••• ••• 

Clayton’s Reports and Pleas of Assizes at Yorke, 1 vol., 1631 — 1660 

Clifford and Rickards’ Locus Standi Reports, 8 vols., 1873—1884 

Clifford and Stephens’ Locus Standi Reports, 2 vols., 1867 — 1872 

Cook’s Lower Canada Admiralty Court Cases 

Coke’s Entries 

Coke’s Institutes 

Colonial Law Journal 

Coke on Littleton (1 Inst.) ... 

Coke’s Reports, 13 parts, 1672 — 1616 
Nova Scotia Reports (Cochran) 

Cockbum and Rowe’s Election Cases, 1 vol., 1833 
Collyer’s Reports, Chancery, 2 vols., 1844 — 1846 
Collectanea Juridica, 2 vols. 

Colles’ Cases in Parliament, 1 vol., 1697 — 1713 ... 

Coltman’s Registration Cases, 1 vol., 1879 — 1886 

Comyns* Reports, King’s Bench, Common Pleas, and Exchequer, 

fol., 2 vols., 1696—1740 

Commercial Cases, 1895 — (current) 

Comyns* Digest 

Comberbach’s Reports, King’s Bench, fol., 1 vol., 1686 — 1698 ... 
Connor and Lawson’s Reports, Chancery (Ireland), 2 vols,, 
1841—1843 


Congdon’s Digest 

Cooke and Alcock’s Reports, King’s Bench (Ireland), 1 vol., 

1834... ... ... ... ... •.• ••• ••• 

Cooke’s Practice Reports, Common Pleas, 1 vol., 1706 — 1747 ... 
Cooke’s Practical Register of the Common Pleas, 1 vol., 1702 — 

1742 

G. Cooper’s Reports, Chancery, 1 vol., 1792 — 1816 

C. P. Cooper’s Reports, Chancery Practice, 1 vol., 1837 — 1838 ... 

C. P. Cooper’s Cases t^p. Brougham, Chancery, 1 vol., 1833 — 

1834 

C. P. Cooper’s Cases temp, Cottenham, Chancery, 2 vols., 1846 — 
1848 (and miscellaneous earlier cases) ... 

Coryton’s Reports 

Corbett and Daniell’s Election Cases, 1 vol., 1819 
Correspondances Judiciaires 

Couper’s Justiciary R^orts (Scotland), 6 vols., 1868 — 1886 
Coutlees’ Unreported Oases 
Coutlees’ Digest 

Cowper’s Reports, King’s Bench, 2 vols., 1774 — 1778 ... 

Cox and Atkinson’s Registration Appeal Oases, 1 vol., 1843 — 1846 
E. W. Cox’s Criminal Law Cfises, 1843 — (cmrent) 

S. 0. Cox’s Equity Cases, 2 vols., 1745 — 1797 

Cox, Macrae, and Hertslet’s County Courts Cases and Appeals, 

1 vol., 1846—1852 

Crompton and Jervis’s Reports, Exchequer, 2 vols., 1830 — 1832 
Crompton and Meeson’s Reports, Exchequer, 2 vols,, 1832 — 1834 
Craig and Phillips’ Reports, Chancery, 1 vol., 1840 — 1841 
Cohen’s Crimin^d Appeal Reports, 1908 — (current) 

Crompton, Meeson, and Roscoe’s Reports, Exchequer, 2 vols., 

1834—1835 

Crawford and Dix’s Circuit Cases (Ireland), 3 vols., 1838 — 1846 
Crawford and Dix’s Abridged Cases (Ireland), 1 vol., 1837 — 1838 
CressweU’s Insolvency Cases, 1 vol., 1827 — 1829... 

Cripps’ Church and Clergv Cases, 2 parts, 1847 — 1850 ... 
Croke’s Reports temp, Charles I., ifong’s Bench and Common 

Pleas, 1 vol,, 1626—1641 

Croke’s Reports temp, Elizabeth, King’s Bench and Common 

Pleas, 1 vol., 1682 — 1603 

Croke’s Reports temp, James I., King’s Bench and Common 

Pleas, 1 vol., 1603—1626 

Cruise’s Digest of the Law of Real Property, 7 vols. 
Cunningham’s Reports, King’s Bench, fol., 1 vol., 1734 — 1736 
Curteis’ Ecclesiastical Repo^, 3 vols., 1834 — 1844 


D. ... ... ... Duxbuiy’s Reports of the High Court of the South African 

Republic 

D. C. A. ... ... ... Dorion’s Queen’s Bench Reports ... 

D. L. R. ... ... ... Dominion Law Reports 

... Dalison’s Reports, Common Pleas, £ol., 1 vol., 1646 — 1574 

Dalrymple’s Decisions, Court of Session (Scotland), fol., 1 vol., 

1698—1720 

^ Daniell’s Reports, Exchequer in Equity, 1 vol., 1817 — 1828 ... 

Dan. & LL Danson and Lloyd’s Mercantile Cases, 1 vol., 1828 — 1829 


Can. 

Eng. 

Eng. 

Eng* 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Ir. 

Can. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Ind. 

Eng. 

Can. 

Scot. 

Can. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Ir. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


S. Af. 
Can. 
Can. 
Eng. 

Scot. 

Eng. 

Eng. 



Rbpoets included in this Work and their Abbreviations. 


Dav. & Mer. 

Day. Ir. 

Day. Pafc. Oas. ... 

Day 

Dea. & Sw. 

I^OA/C. ... ••• 

Doac. & Oil. ... 

Dears. & B. 
Dears. 0. 0. 

Deas And. 

De G. 

De G. & J. ••• 

De G. & Sm. 

De G. F. & J. ... 

De G. J. & Sm. 


De G. M. & G. ... 


Delane ... 
Den. 

Dick. 


Dig. 


Dirl. 


Dods. 

Donnelly 
Doug. El. Oas. 
Doug. K. B. 

Dow 

Dow & 01. 

Dow. & L. 

Dow. & By. K. B. 


Dow. & Ry. M. 0. 
Ddw. & Ry. N. P. 
Dowl. 

Dowl. N. S. 

Dr. & Wal. 

Dr. & War. 


Dra. 

Drew. 

Drew. & Sm. 
Drinkwater 
Drury temp. Nap. 

Drury temp, Sug. 

Dugd. Orig. 

Du^. (Ot. of Seas.) 

Dunning 

Durie 

Dyer 


Dayison and Meriyale’s Reports, Queen’s Bench, 1 yol., 1843 — 

1844 .. . ... ... ... ... ... ... ... ... 

Dayys* (or Dayis’ or Dayy’s) Reports (Ireland), 1 yol., 1604 — 

1611 

Davies* Patent bases, i voL, 1786-^1810 

Day’s Election Oases, 1 vol., 1892 — 1893 

Deane and Swabey’s Ecclesiastical Reports, 1 vol., 1866 — 1867 

Deacon’s Reports, Bankruptcy, 4 vols., 1834 — 1840 

Deacon and Ohitty’s Reports, Bankruptcy, 4 vols., 1832 — 1835 
Dearsley and Bell’s Orown Oases Reserved, 1 vol., 1866 — 1868 

Dearsly’s Orown Oases Reserved, 1 vol., 1862 — 1866 

Deas and Anderson’s Decisions (Scotland), 5 vols., 1829 — 

1832 

De Gex’s Reports, Bankruptcy, 2 vols., 1844 — 1848 

De Gex and Jones’s Reports, Ohancery, 4 vols., 1867 — 1869 ... 
De Gex and Smale’s Reports, Ohancery, 5 vols., 1846 — 1862 ... 
De Gex, Fisher and Jones’s Reports, Ohancery, 4 vols., 1859 — 

1862 

De Gex, Jones, and Smith’s Reports, Chancery, 4 vols., 1802 — 

1866 

De Gex, Macnaghten and Gordon’s Reports, Ohancery, 8 vols., 

1861—1867 

Delane’s Decisions, Revision Courts, 1 vol., 1832 — 1836 

Denison’s Crown Oases Reserved, 2 vols., 1844 — 1862 

Dickens’ Re^rts, Chancery, 2 vols., 1569 — 1798 
Justinian’s Digest or Pandects 

Dirleton’s Decisions, Court of Session (Scotland), fol., 1 vol., 

1666—1677 

Dodson’s Reports, Admiralty, 2 vols., 1811 — 1822 

Donnelly’s Reports, Chancery > 1 vol., 1836 — 1837 

Douglas’ Election Oases, 4 vols., 1774 — 1776 

Douglas’ Reports, King’s Bench, 4 vols., 1778 — 1786 ... 

Dow’s Reports, House of Lords, 6 vols., 1812 — 1818 

Dow and Clark’s Reports, House of Lor^, 2 vols., 1827 — 1832 ... 
Dowling and Lowndes’ Practice Reports, 7 vols., 1843 — 1849 ... 
Dowling and Ryland’s Reports, King’s Bench, 9 vols., 1822 — 

1827 

Dowling and Ryland’s Magistrates’ Oases, 4 vols., 1822 — 

1827 

Dowling and Ryland’s Reports, Nisi Prius, 1 part, 1822 — 

1823.. . 

Dowling’s Practice Reports, 9 vols., 1830^1841 

Dowling’s Practice Reports, New Series, 2 vols., 1841 — 1843 ... 
Drury and Walsh’s Reports, Chancery (Ireland), 2 vols., 1837 — 

1841 

Drury and Warren’s Reports, Chancery (Ireland), 4 vols., 1841 — 

1843 

Draper’s King’s Bench Reports 

Drewry’s Reports, Ohancery, 4 vols., 1862 — 1869 
Drewry and Smale’s Rworts, Ohancery, 2 vols., 1869 — 1866 ... 
Drinkwater’s Reports, Common Pleas, 1 vol., 1840 — 1841 
Drury’s Reports temp. Napier, Chancery (Ireland), 1 vol., 1858 — 

1869 

Drury’s Reports temp. Sugden, Chancery (Ireland), 1 vol., 1841 — 

1844 

Dugdale’s Origines Juridiciales 

Dunlop, Court of Session Oases (Scotland), 2nd Series, 24 vols., 

183^1862 

Dunnings Reports, King’s Bench, 1 vol., 1763 — 1764 

Durie’s Decisions, Court of Session (Scotland), fol., 1 vol., 1621 — 

1642.. . ^ 

Dyer’s Reports, King’s Bench, 3 vols., 1613 — 1681 


! E. & A. ... 
I E. & B. ... 


5. & E. ... 

E. B. & B. 


B. D. 0. 
E. D. L. 
E. L. B. 


E. R. (or Eng. Rep.) 

Bag. & Y. 

East 


Upper Canada Error and Appeal ... 

EUis and Blackburn’s Reports, Queen’s Bench, 8 vols., 1862- 
1868 


Ellis and Ellis’s Reports, Queen’s Bench, 3 vols., 1868 — 1861 ... 
Ellis, Blackburn, and Ellis’s Reports, Queen’s Bench, 1 vol., 
1868““1860 ... ... ... ••• ... ... ••• ••• 


Reports of the Eastern Districts Court Cape) from 1880 

South Airican Law Reports, Eastern Districts Local Division ... 

Eastern Law Reporter 

English Reports 

Ontario Election Reports ... 

Eagle and Younge’a^the Oases, 4 vols., 1204 — 1826 

East’s Reports, King’s Bench, 16 vols., 1800 — 1812 ... — 


xvii 


Eng. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Scot. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Scot. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Ir. 

Ir. 

Can. 

Eng. 

Eng. 

Eng. 

Ir. 

Ir. 

Eng. 

Scot. 

Eng. 

Scot. 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 
S. Af. 
S. Af. 
Can. 
Eng. 
Can. 
Eng. 
Eng. 
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Refobts included in this Work and their Abbreviations. 


fCASt/y P« 0< ••• 

Eco. & Ad. 

Eden 

Edgar ... 

Edw. 

Elchies ... 

£mden*s B. 0. ... 

Eng. Pr. Oas. ... 
Eq. Oaa Abr. ... 
Eq. Rep. 

Ex* B. ... 

Exoh. 

Exch. O. B. 

P. (Ot. of Bess.) 

P 

P. & P 

P. N. D 

Fac. Coll. 

Falc 

Pale. & HtsL ... 
Fenton ... 

Ferg 

Pitz. Nat. Brev. 

Fitz-G 

FI. & K 

Fonbl. ... 

For 

Forb. 

Fort. Be Laud. 
Fortes. Rep. 

Fost. 

Fount. ... 

Fox & S. Ir. 

Fox & S. Reg. ... 

Fras 

Freem. Ch. 

Freem. K. B. ... 


G. 

G. & R. ... 
G. I. Big. 
Gal. & Bav. 

Gale 

Gaz. L. B. 
Geld. Big. 
Gib. Cod. 
Giff. 

Gilb. 

GUb. C. P. 
Gilb. Ch. 

Gilm. A F 


Gl. & J 

Glanv. ... 

Glanv. El. Cas. 

Glascock 

Godb. ... ... 


East’s Plecu9 of the Crown Rug* 

Spinks’ Ecclesiastical and Admiralty Reports, 2 vols., 1853 — 1855 Eng. 

Eden’s Reports, Chancery, 2 vols., 1757 — 1766 Eng. 

Edgar’s Bedsions, Court of Session (Scotland), fol., 1724 — 1725 Soot. 

Edwards’ Reports, Admiralty, 1 vol., 1808 — 1812 Eng. 

Elchies’ Beoisions, Court of Session (Scotland), 2 vols., 1733 — 

1754 Scot. 

Emden’s Building Contracts, Building Leases and Building 

Statutes Eng. 

Roseoe’s English Prize Cases, 2 vols., 1745 — 1858 Eng. 

Abridgment of Cases in Equity, foL, 2 vols., 1667 — 1744 ... Eng. 

Equity Reports, 3 vols., 1853—1855 ... ... Eng. 

Espinasse’s Reports, Nisi Prius, 6 vols., 1793 — 1810 ... ... Eng. 

Law Reports, Exchequer Bivision. 5 vols., 1875 — 1880... ... Eng. 

Exchequer Reports (Welsby, Hurlstone, and Ck>rdon), 11 vols., 

1847—1856 Eng. 

Exchequer Court Reports Can. 

Fraser, Court of Session Cases (Scotland), 5th series, 1898 — 1906 Scot. 

Foord’s Reports of the Supreme Court of the Cape of Good Hope, 

jg'jg 1880... ... ... ... ... ... ... ... S. Af. 

Foster and Pldason’s iEteporte, Nisi Prius, 4 vols., 1856^1867 Eng. 

Finnemore’s Notes and Bigest of Natal Cases, 1863 — 1867 ... S. Af. 

Faculty of Advocates, Collection of Becisions, Court of Session 

(Scotland), 38 vols., 1752—1841 Soot. 

Falconer’s Becisions, Court of Session (Scotland), 2 vols., fol., 

1744—1761 Scot. 

Falconer and Fitzherbert’s Election Cases, 1 vol., 1835 — 1838... 

Fenton, Important Judgments ... ... ... ... ... N.Z. 

Ferguson’s Consistorial Becisions (Scotland), 1 vol., 1811 — 1817 Scot. 

Fit^erbert’s Natura Brevium ... ... ... ... ... Eng. 

Pitz-Gibbons’ Reports, King’s Bench, fol., 1 vol., 1727 — 1731 Eng. 

Flanagan and Kelly’s Reports, Rolls C!ourt (Ireland), 1 vol., 

1840—1842 Ir. 

Fonblanque’s Reports, Bankruptcy, 2 parts, 1849 — 1852 ... Eng. 

Forrest’s Reports, Exchequer, 1 vol., 1800 — 1801 ... ... Eng. 

Forbes’ Beciidons, Court of Se^on (Si^tland), fol., 1 vol., 1705 — 

1713 ... ... ... ... Scot. 

Fortesque, Be Laudibus Legum Anglise ... ... ... ... Eng. 

Fortescue’s Reports, fol., 1 vol., 1692 — 1736 ... ... ... Eng. 

Foster’s Crown Cases, 1 vol., 1708 — 1760 ... ... ... Eng. 

Fountainhall’s Becisions, Court of Session (Scotland), fol., 2 vols., 

1678—1712 Scot. 

M. O. Fox and T. B. O. Smith’s Reports, King’s Bench (Ireland), 

2 vols., 1822—1826 Ir. 

J. S. Fox and C. L. Smith’s Registration Cases, 1 vol., 1886 — 

1895... ... ... ... ... ... ... ... ... Eng. 

Fraser (Simon), Election Cases, 2 vols., 1793 Eng. 

Freeman’s Reports, Chancery, 1 vol., 1660 — 1706 Eng. 

Freeman’s Reports, King’s Bench and Common Pleas, 1 vol., 

1670—1704 Eng. 


Gregorowski’s Reports of the High Court of the Orange Free 
State from 1883 


Nova Scotia Reports (Geldert & Russell) ... 

General Index Bigest 

Gale and Bavison’s Reports, Queen’s Bench, 3 vols., 
1843 



Gale’s Reports, Exchequer, 2 vols., 1835 — 1836 ... 

New Zealand (Gazette Law Reports 
Geldert’s Bigest 

Gibson’s Codex Juris Ecclesiastici Anglicani 

Giffard’s Reports, Chancery, 5 vols., 1867 — 1865 

Gilbert’s Cases in Law and Equity, 1 vol., 1713 — 1714 
Gilbert’s History and Practice of the Court of Common Pleas 
Gilbert’s Reports, Chancery and Exchequer, fol., 1 vol., 1706 — 
1726 


Gilmour and Falconer’s Becisions, (>ourt of Session (Scotland), 
2 parts, Part I. (Gilmour) 1661 — 1666, Part II. (Falconer) 
1681—1686 ; 


Glyn and Jameson’s Reports, Bankruptcy, 2 vols., 1819 — 1828 
Glanville, Be Lembus et Consuetudinious Regni Anglias 
Glanville’s Election Oases, 1 vol., 1623 — 1624 

Glascock’s Reports (Ireland), 1 vol., 1831 — 1832 

Godbolt’s Reports, King’s Bencn, Common Pleas, and Exche- 
quer, 1 vol., 1674 — 1637 


S, Af. 
Can. 
Can* 


Eng. 



Can. 

Eng. 

Eng. 

Bug. 

Eng. 

Eng. 


Scot. 

Eng* 

Eng. 

Eng. 

Ir. 

Eng. 



REFOBTS INCIiUBED IN THIS WOBK AND THEIB ABBREVIATIONS, 


Gouldsb. 

Gow 

Or, 

Griffin’s Patent Oaaes . 
GwlU 

H. Sn 0. ... 

£L« & Nt ... . 

H. & Tw 

H. & W. 

H. B. R. (preceded by 
date) 

H. 0 

H. B. O. 

H. L. Oas. 

Hag. Adxn. 

Hag. Oon. 

Hag. Eco. 

Hailes 

Hale, 0. L. 

Hale, P. 0. 

Han. 

Har. Ruth. ... 

Har. & W. 

Hare. 

’ Hard 

Hare 

Hawk. P. 0. 

Hay 

Hay&Marr. 

Hayes 
Hayes & Jo. 

Hem. Sc M. 

Het 

gob 

i^odg 

^og 

iolt, Adm. 

I&olt, Bq. 

Holt, K. B. 

Holt, N. P. 

Home, Ot. of Sesa. 

Hong Kong L. R. 

Hop. Sc Oolt. 

Hop. Sc Ph. 

Horn Sc H. 

Hov. Supp. 

How. O. 

^ How. 0. S. 

^How. E. B, 
fHow, P. L. 
iHud. &B. 

■ Hudson's B. O. ... 

1 Hume 


Bl. 


Gk>uldsborough’8 Reports, Queen’s Bench and King’s Bench, I 
voL, ••• ••• ... ... ... ••• ... 

Gow’s Reports, Nisi Prius, 1 vol., 1818 — 1820 

Upper Canada Chancery (Grant) ... 

Griffin’s Patent Cases, 1884 — 1887 

Gwillim’s Tithe Cases, 4 yols., 1224 — 1824 

Hertzog’s Reports of the High Court of the South African 

Republic, 1893 

Hurlstone and Coltman’s Reports, Exchequer, 4 vols., 1862 — 

1806 ... ... ••• ... ... ..• ..• ... 
Hurlstone and Norman’s Reports, Exchequer, 7 vols., 1856— 

1862 

Hall and Twells’ Reports, Chancery, 2 vols., 1848—1850 
Hurlstone and Wal^ley’s Reports, Exchequer, 1 vol., 1840 — 

1841 ... ... ... ... ... ... ... ... ... 

Hansell’s Reports of Bankruptcy and Companies’ Winding up 

Cases, 3 vols., 1915—1917 (s.p., [1915] H. B. R.) 

Reports of the High Court of Griqualand West 

Hodgin's Election Reports ... 

Clark’s Reports, House of Lords, 11 vols., 1847 — 1866 

Haggard's Reports, Admiralty, 3 vols., 1822 — 1838 

Haggard’s Consistorial Reports, 2 vols., 1789—1821 

Haggard's Ecclesiastical Reports, 4 vols., 1827 — 1833 

Hailes's Decisions, Court of Session (Scotland), 2 vols., 1766 — 

1791 

Hale's Common Law 

Hale's Pleas of the Crown, 2 vols. 

New Brunswick Reports (Hannay) 

Harrison and Rutherford’s Reports, Common Pleas, 1 vol., 1865 

—1866 

Harrison and Wollaston’s Reports, King’s Bench and Bail 

Court, 2 vols., 1835 — 1836 

Harcarse’s Decisions, Court of Session (Scotland), foL, 1 vol., 

1681—1691 

Hardres* Reports, Exchequer, fol., 1 vol., 1655 — 1669 

Hare’s Reports, Chancery, 11 vols., 1841 — 1853 
Hawkins's Pleas of the Crown, 2 vols. 

Hay's Reports 

Hay & M^riott’s Decisions, Admiralty, 1 vol., 1776 — 1779 
Hayes’s Reports, Exchequer (Ireland), 1 vol., 1830—1832 
Hayes and Jones’s Reports, Exchequer (Ireland), 1 vol., 1832 — 

1834 .. . ... ... ... ... ... ... ... ... 

Hemming and Miller’s Reports, Chancery, 2 vols., 1862 — 1865 
Hetley’s Reports, Common Pleas, fol., 1 vol., 1627 — 1631 
HobaH's Reports, Common Pleas, fol., 1 vol., 1613 — 1625 

Hodges’ Reports, Common Pleas, 3 vols., 1835 — 1837 

Hogan’s R^orts, Rolls Court (Ireland), 2 vols., 1816 — 1834 ... 
W. Holt’s Rule of the Road Cases, Admiralty, 1 vol., 1863 — 

1867 .. . ••• ••• ,,, ,,, c ,,, 

W. Holt's Equity Reports, 2 vols., 1845 

Sir John Holt's Reports, King’s Bench, fol., 1 vol., 1688—1710 

P. Holt’s Reports, Nisi Prius, 1 vol., 1815—1817 

Home's Decisions, Court of Session (Scotland), fol., 1 voL, 1735 — 

1744 /» » » 

Hong Kong Reports 

Hopwood and Ooltman’s Registration Cases, 2 vols., 1868 — 
1^178 ... ... ... ... ... ... ... ... ... 

Hopwood and Philbrick's Registration Cases, 1 vol., 1863 — 

1867 ... .., ,,, ,,, ,,, ,,, ,,, ,,, 

Horn and Hurlstone's Reports, Exchequer, 2 vols., 1838 — 1839 
Hovenden's Supplement to Vesey Jun.'s Reports, Chancery, 

2 vols., 1753—1817 ... ... ... 

Howard's Chancery Practice 

Howard's Supplement to Rules, etc., of the High Court of 

Chancery in Ireland 

Howard’s Equity Elxchequer 
Howard on tne Popery I^ws 

Hudson and Brooke's Reports, Swing's Bench and Exchequer 

(Ireland), 2 vols., 1827 — 1831 

Hudson on Building Contracts, 2 vols 

Hume’s Decisions, Court of Session (Scotland), 1 vol., 1781— 

Hutton's Reports, Common Pleas, fol., 1 vol., 1617—1638 
Hei^ Blackstone’s Reports, Common Pleas, 2 vols., 1788—1796 
Hyde's Reports 
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Eng. 

Eng. 

Can. 

Eng. 

Eng. 


S. Af. 

Eng. 

Eng, 

Eng. 

Eng. 

Eng. 
S. Af. 
Can. 
Eng. 
Eng. 
Eng. 
Eng. 

Scot. 

Eng. 

Eng. 

Can. 

Eng. 

Eng. 

Scot. 

Eng. 

Eng. 

Eng. 

Ind. 

Eng. 

Ir. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Scot. 
Hong Kong. 

Eng. 

Eng. 

Eng. 

Eng. 

Ir. 

Ir. 

Ir. 

Ir. 

Ir. 

Eng. 

Scot. 

Eng. 

Eng. 

Ind. 
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Reports moLUDED m this Work and their Abbreviations. 


I, 0* L. R- Irish Oommon Law Reports, 17 toIb., 1849 — 1860 

I. Oh. R. ... ... Irish Chancery Reports, 17 yols., 1860 — 1807 

I. Eq. R. ... ... Irish Equi^ Reports, 18 vols., 1838 — 1861 

I. L. R ... Irish Law Keports, 13 yols., 1838 — 1861 ... 

I. L. R. (Vol.) All. ... Indian Law Reports, Allahabad 

I. L. R. (Vol.) Bom. ... Indian Law Reports, Bombay 

I. L. R. (Vol.) Oalo. ... Indian Law Reports, Calcutta 

I. L. R. (Vol.) Lah. ... Indian Law Reports, Lahore 

I. L. R. (Vol.) Mad. ... Indian Law Reports, Madras 

I. L. T ... Irish Law Times, 1867 — (current) ... 

I. L. T. Jo. ... ... Irish Law Times Journal, 1807 — (current) 

I. R. (preceded by date) Irish Reports, since 1893 (e.g, [1894] 1 1. R.) 

I. R. (Vol.) O. L. ... Irish Reports, Common Law, 11 yols., 1800 — 1877 
I. R. Eq. ... ... Irish Reports, Equity, 11 yols., 1806 — 1877 

Ind. Awards ... ... Industrie Awards Recommendations 

Ind. Jut. N. S. ... ... Indian Jurist, New Series ... 

Ind. Jut. O. S. ... ... Indian Jurist, Old Series 

Ir. Cir. Rep Reports of Irish Circuit Cases, 1 yoL, 1841 — 1848 

Ir. Jur. ... ... ... Irifiki Jurist, 18 yols., 1849 — 1800 ... 

Ir. L. Rec. 1st ser. ... Law Recorder (Ireland), 1st series, 4 yols., 1827 — 1831 

Ir. L. Rec. N. S. ... Law Recorder (Ireland), New Series, 6 yols., 1833 — 1838 

Irv. ... Irvine’s Justiciary Reports (Scotland), 6 yols., 1862 — 1807 


J. Bridg. 

J. D. R. 

J. P 

J. P. Jo. 

J. R 

J. R. N. S. 

J. Shaw, Just. ... 
J ac. 

Jac. & W. 

James 
Jebb & B. 


Jebb & S. 

Jebb, C. C. 
Jebb, Or. & Pr. 
Jenk. 

Jo. & Car. 

Jo. & Lat. 


Jo. Ex. Ir. 
John. 

John. & H. 
Jur. 

Jur. N. S. 
Just. Inst. 


Sir John Bridgman’s Reports, Common Pleas, fol., 1 vol., 1013 — 

1021 

Juta’s Daily Reporter, reporting Cases in the Cape Provincial 
Division 

Justice of the Peace, 1837 — (current) 

Justice of the Peace (Weekly Notes of Oases) 

Jurist Reports 

Jurist Reports, New Series ... 

J. Shaw’s Justiciary Reports (Scotland), 1 vol., 1848 — 1862 ... 

Jacob’s Reports, Chancery, 1 vol., 1821 — 1823 ... 

Jacob and Walker’s Reports, Chancery, 2 vols., 1819 — 1821 ... 

Nova Scotia Reports (James) 

Jebb and Bourke’s Reports, Queen’s Bench (Ireland), 1 vol., 
1841—1842 


Jebb and Symes’ Reports, Queen’s Bench (Ireland), 2 vols., 
1838—1841 


Jebb’s Crown Cases Reserved (Ireland), 1 vol., 1822 — 1840 
Jebb’s Crown and Presentment Cases 


Jenkins’ Reports, 1 vol., 1220 — 1623 

Jones and Carey’s Reports, Exchequer (Ireland), 1 vol., 1838 — 
1839 


Jones €md La Touche’s Reports, Chancery (Ireland), 3 vols., 
1844—1846 


T. Jones’ Reports, Exchequer (Ireland), 2 vols., 1834 — 1838 ... 

Johnson’s Reports, Chancery, 1 vol., 1868 — 1860 

Johnson and Hemming’s Reports, Chancery, 2 vols., 1869 — 1862 

Jurist Reports, 18 vols., 1837 — 1864 

Jurist Reports, New Series, 12 vols., 1866 — 1867 

Justinian^ Institutes 


K 

K. & G. 

K. & J. 

K. B. (preceded by date) 

Eames^ Diet. Dec. 

Kames, Rem. Deo. 

Karnes, Bel. Deo. 

Kay 

Keb 

Keen 

KeU 

Kel 

Kel. W. ... 

Keny. 

Keny. Ch. 

Kerr ... 


Kotze’s Reports of the High Court of the Transvaal Province, 
1877—1881 


Keane and Grant’s Registration Cases, 1 vol., 1854 — 1802 
Kay and Johnson’s R^orts, Chancery, 4 vols., 1864 — 1868 
Law Reports, King’s Bench Division, since 1900 (e.^., [1901] 2 

K. B.) 

Karnes, Dictionary of Decisions, Court of Session Scotland), 

foL, 2 vols., 1640 — 1741 

Karnes, Remarkable Decisions, Court of Session (Scotland), 
2 vols., 1716 — 1762 


Karnes, Select Decisions, Court of Session (Scotland), 1 vol., 
1762—1708 


Kay’s Reports, Chancery, 1 vol., 1863 — 1864 ... 

Keble’s Reports, fol., 3 vols., 1001 — 1077 

Keen’s Reports, Rolls Court, 2 vols., 1830 — 1838 
Keilwey’s Reports, King’s Bench, fol., 1 vol., 1327 — 1678 
Sir John Kelyn^s Reports, Crown Cases, fol., 1 vol., 1002 — 1707 
W. Kelynge’s Reports, fol., 1 vol.. Chancery, 1730—1782 ; 

King’s Bench, fol,, 1731 — 1734 

Kenyon’s Notes of Cases, King’s Bench, 2 vols., 1763 — 1769 ... 
Chancery Cases in Vol. II. of Kenyon’s Notes of Cases, 1768 — 

1764... ... ,,, ,,, , 


New Brunswick Reports (Kerr) 


Ir. 

Ir. 

Ir. 

Ir. 

Ind. 

Ind. 

Ind. 

Ind. 

Ind. 

Ir. 

Ir. 

Ir. 

Ir. 

Ir. 

N.Z. 

Ind. 

Ind. 

Ir. 

Ir. 

Ir. 

Ir 

Scot. 


Eng. 

S. Af. 
Eng. 
Eng. 
N.Z. 
N.Z. 
Scot. 
Eng. 
Eng. 
Can. 

Ir. 

Ir. 

Ir. 

Ir. 

Eng. 

Ir. 

Ir. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


S. Af. 
Eng. 
Eng. 

Eng. 

Scot. 

Scot. 
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Kilkerran 

Kn« & Omb. 

Knapp 

Knox 

Konst. & W. Bat. App 

Konst. Bat. App. 

L. & G. temp. Plunk. 

L. & G. temp. Sugd. 

L. A Welsh. 

L. 0. & M. Gaz. 

L. O. J 

L. 0. L. J. 

li. 0. B. ••• 

L. G. B. 

L. J. Adm. 

L. J. Bey. 

L. J. 0. 0. 

L. J. 0. P. 

L. J. Ch. 

L, J. Eccl. 

L. J. Ex. 

L. J. Ex. Eq. ... 

L. J. K. B. OP Q. B. 

L. J. M. 0. 

L. J. N. O. 

L. J. O. S. 

L J. P 

L. J. P. & M. ... 

L. J. P. 0. 

L. J. P. M. & A. 

L. Jo 

L. L. B. 

L. M. & P. 

L. N 

L. B. A. & E. ... 

li. B. O. O. B. ... 

B, O. P. 

R. Eq. 

B. Exch. 

B. H. L. 

L. B, Ind. App. 

L. B. Ind. App. Supp. 

Vol. 

L. R. Ip. 

L. B. P. & D. ... 

L. B. P. 0. 

L. B. Q. B. 

" B. Q. B. 

B. So. & Div. 

T 

T. Jo. 

T. O. S. 

Th 


isawa. Beg. Oas. 
Baym. 


i^e temp. Hapd. 
Bep. 

J.~~VOL. XIV. 


Kilkeppan’s Decisions, Court of Session (Scotland), foL, I vol., 

1738—1762... 

Knapp and Ombler’s Election Oaees, 1 vol., 1834 — 1836 
Knapp’s Beports, Privy Council, 3 vols., 1820 — 1830 ... 

Knox’s Beports 

Konstam and Ward’s Beports of Bating Appeals, 1 vol., 1909 — 

1912 

Konstam’s Beports of Bating Appeals, 2 vols., 1904 — 1908 

Lloyd and Goold’s Beports temp. Plunkett, Chancery (Ireland), 

1 vol., 1834—1839 

Lloyd and Goold’s Beports temp. Sugden, Chancery (Ireland), 

1 vol., 1836 ... ... 

Lloyd and Welsby’s Commercial and Mercantile Cases, 1 vol., 

1829—1830 

Local Courts and Municipal Gazette 

Lower Canada Jurist 

Lower Canada Law Journal 

Lower Canada Beports 

Local Government Beports, 1902 — (current) 

Law Journal, Admiralty, 1865 — 1876 

Law Journal, Bankruptcy, 1832 — 1880 

Law Journal (County Courts Beporter), 1912 — (current) 

Law Journal, Common Pleas, 1831 — 1876 
Law Journal, Chancery# 1831 — (current) ... 

Law Journal, Ecclesiastical Cases, 1866 — 1876 ... 

Law Journal, Exchequer, 1831 — 1875 

Law Journal, Exchequer in Equity, 1835 — 1841 ... 

Law Journal, Kind’s Bench or Queen’s Bench, 1831 — (current) 
Law Journal, Magistrates’ Cases, 1831 — 1896 
Law Journal, Notes of Gases, 1866 — 1892 (from 1893, see Law 
Journal) 

Law Journal, Old Series, 10 vols., 1822 — 1831 ... 

Law Journal, Probate, Divorce and Admiralty, 1876 — (current) 
Law Joumed, Probate and Matrimonial Cases, 1868 — 1869, 

1866—1876 

Law Journal, Privy Council, 1865 — (current) 

Law Journal, Probate, Matrimonial and Admiralty, 1860 — 1866 
Law Journal Newspaper, 1866— (current) 

Leader Law Beports... 

Lowndes, Maxwell, and Pollock’s Beports, Bail Court and 
Practice, 2 vols., 1860 — 1851 
Legal News ... 

Law Reports, Admiralty cmd Ecclesiastical Cases, 4 vols., 1866 — 

1876 

Law Reports, Crown Cases Reserved, 2 vols., 1865 — 1875 
Law Reports, Common Pleas, 10 vols., 1865—1876 
Law Reports, Equity Cases, 20 vols., 1866—1876 
Law Reports, Exchequer, 10 vols., 1865 — 1876 ... 

Law Beports, English and Irish Appeals and Peerage (Dlaims, 
House of Lords, 7 vols., 1866 — 1875 
Law Reports, Indian Appeals, Pri'^ Council, 1873 — (current)... 
Law Beports, India Appeals, Privy Council, Supplementary 

Volume, 1872—1873 

Law Beports (Ireland), Chancery and Common Law, 32 vols., 

1877—1893 

Law Reports, Probate emd Divorce, 8 vols., 1865 — 1875 

Law Reports, Privy Ooimcil, 6 vols., 1866 — 1876 

Law Reports, Queen’s Bench, 10 vols., 1865—1876 
Quebec Reports, Queen’s Bench 

Law Beports, Scotch and Divorce Appecds, House of Lords, 

2 vols., 1866—1876 

Law Times Beports, 1869 — (current) 

Law Timep Newspaper, 1843 — (current) 

Law Times Reports, Old Series, 34 vols., 1843—1860 

La Themis 

Lane’s Reports, Exchequer, foL, 1 vol., 1606—1611 
Latch’s B^orts, King’s Bench, foL, 1 vol., 1626—1628 
Lawson’s Registration Oases, 1895— (current) 

Lord Raymond’s Beports, King’s Bench and Common Pleas, 

3 vols., 1694 — 1732 

Leigh emd Cave’s Crown Oases Reserved, 1 vol., 1801 — 1865 ... 

Leach’s Crown Cases, 2 vote., 1730 — 1814 

Sir G. Lee’s Boolesiai^oal Judgments, 2 vote., 1762 — 1768 

T. Lee’s Oases temp. Hardwicke, King’s Bench, 1 voL, 1733—1738 
Legal Beporter • •e ••• ••• «•« ••• 


Scot. 

Eng. 

Eng. 

Aus. 

Eng. 

Eng. 


Ir. 

Ir. 

Eng. 

Can. 

Can. 

Can. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 
Eng. 
Eng. 
Eng. 
8. Af. 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Ir. 

Enga 

Eng. 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Ir. 
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Legge 

Leon. 

Lev. 

Lew. O. O. 

Ley 

Lib. Ass. 

LiUy 

... ... ... 

Lloyd, L. B. 

Lloyd, Pr. Cas. 

Lofft 

Long. & T. 

Lords Journals ... 

Lud. E. C 

Lumley, P. L, 0. 

Lush. 

Lut. 

Lut. Reg. Gas. ... 

Lynd. 

M 

M. & S 

M. & W. 

M. C. R 

M. H. 0. B 

M. L. R. (Vol.) K. B. OP 

Q. B 

M. L. R. (Vol.) S. C 
M. M. Cas. 

Mac. 

Mac. & G. 

Mac. & H. 

M‘ae 

M‘Cle. & Yo. ... 

Macfarlane 

Macl. & Rob. ... 

Macph. (Gt. of Sess.) ... 

Macq. 

Macr. 

Mad. 

Madd. ... 

Madd. & G. 

Madox 

Madox, Exch. 

Mag. 

Man. & G. 

Man & Ry. K. B. 

Man. & Ry. M. C. 

Man. L. J. 

Man. L. R. 

Man. R. temp. Wood ... 
Mans. 

Mar. L. 0. 

March 

Marr. 

Marsh. ... 

Marsh. ... 

Mayn. 

Meg. 

Iden. ... ... ... 


liOgge s Renopbs ••• ••• ... ... ... ... ... 

Leonard’s Reports, King’s Bench, Common Pleas and Exchequer, 
fol., i Mrts, 1662 — 1616 ... 

Levinz’s Reports, King’s Bench and Common Pleas, fol., 8 vols., 
1660 — 16Q6... ... ... ... ... ... ... ... 

Lewin’s Crown (iases on the Northern Circuit, 2 vols., 1822 — 1838 
Ley’s Reports, King’s Bench, fol., 1 vol., 16iD8— 1629 ... 

liber Asisarum, Year Books, 1 — 61 Edw. Ill 

Lilly’s Reports and Pleadings of Cases in Assize, fol., 1 vol. ... 
Littleton’s Reports, Common Pleas, fol., 1 vol., 1627 — 1631 ... 

Lloyd’s List Law Reports, 1919 — (current) 

Lloyd’s Reports of Prize Cases, 6 vols., 1914 — 1918 

Lollt’s Reports, King’s Bench, foil., 1 vol., 1772 — 1774 
Longdeld and Townsend’s Reports, Exchequer (Ireland), 1 voL, 

1841—1842 

Journals of the House of Lords 

Luder’s Election Cases, 3 vols., 1784 — 1787 

Liunley’s Poor Law Cases, 2 vols., 1834 — 1842 ... 

Lushington’s Reports, Admiralty, 1 vol., 1859 — 1862 ... 

Sir E. Lutwyche^s Entries and Reports, Common Pleas, 2 vols., 

1682—1704 

A. J. Lutwyche’s Registration Cases, 2 vols., 1843 — 1863 
Lyndwood, Provinciate, fol., 1 vol. 

Menzie’s Reports of the Supreme Court of the Cape of Good Hope, 

1828—1860 V 

Maule and Selwyn’s Reports, ^ng’s Bench, 6 vols., 1813 — 1817 
Meeson and Welsby’s Reports, Exchequer, 16 vols., 1836 — 1847 
Montreal Condensed Reports 
Madras High Court Reports 

Montreal Law Reports, King’s Bench or Queen’s Bench 
Montreal Law Reports, Superior Court 
Martin’s Reports of Mining Cases ... 

Macassey’s New Zealand Reports ... 

Macnaghten and Gordon’s Reports, Chancery, 3 vols., 1849 — 1862 
Macrae and Hertslet’s Insolvency Cases, 1 vol., 1847 — 1862 ... 

M’Cleland’s Reports, Exchequer, 1 vol., 1824 

M’Cleland and Younge’s Reports, Exchequer, 1 vol., 1824 — 

1826 

Macfarlane’s Jury Trials, Court of Session (Scotland), 3 parts, 

1838—1839 

Maclean and Robinson’s Scotch Appeals (House of Lords), 1 vol., 

1839 

Macpherson, Court of Session (Scotland), 3rd series, 11 vols., 

1862—1873 

Macqueen’s Scotch Appeals, House of Lords, 4 vols., 1849 — 1866 
Macrory’s Patent Cases, 2 parts, 1847 — 1866 
Madras High Court Reports 

Maddock’s Reports, Chancery, 6 vols., 1816 — 1821 

Maddock and Geldart’a Reports, Chancery, 1 vol., 1819 — 1822 

(Vol. VI. of Madd.) 

Madox’s Formulare AngUcanum ... 

Madox’s Historv and Antiquities of the Exchequer, 2 vols. 
Magistrate ana Municipal and Parochial Lawyer, London, 

6 vols., 1848—1862 

Manning and Granger’s Reports, Common Pleas, 7 vols., 1840 — 

1845 

Manning and Ryland’s Reports, King’s Bench, 5 vols., 1827 — 

1880 

Manning and Ryland’s Magistrates’ Cases, 3 vols., 1827 — 1830... 
Manitoba Law Journal 
Manitoba Law Reports 
Manitoba Reports temp. Wood 

Manson’s BaMruptcy and Company Cases, 21 vols., 1893 — 1914 
Maritime Law Reports (Crockford), 3 vols., 1860 — 1871 
March’s Reports, King’s Bench and Common Pleas, 1 vol., 

1639—1642 

Hay & Marriott’s Decisions, Admiralty, 1 vol., 1776 — 1779 
Ma^all’s Reports, Common Pleas, 2 vols., 1813 — 1816 
Marshall’s Reports ... 

Maynard’s Reports, Exchequer Memoranda of Edw. I. and Year 
Books of Edw. 11., Year Books, Part 1., 1273 — 1326 ... 
Megone’s Companies Acts Oases, 2 vols., 1889 — 1891 
Menzie’s Reports of the Supreme Court of the Cape of Good 
Hope, 1828—1860 ... ... ... ... ... 


Eng. 


Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


S. Af. 
Eng. 
Eng. 
Can. 
Ind. 

Can. 

Can. 

Can. 

N.Z. 

Eng, 

Eng. 

Eng. 

Eng. 

Scot. 


Scot. 


Scot. 

Scot. 

InS. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Eng. 

Eng, 

Can. 

Can. 

Can. 

Eng. 

Eng. 


Eng. 

Eng. 

Eng. 

Ind. 


Eng. 

Eng. 

B.At 
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Mer. 

JMilw. 

Mod. Rop. 

Mol. 

Mont. 

Mont. & A. 

Mont. B. ••• 

Mont. Oh. ... 

Sdont. So Id. ... 

Mont. D. So De G. 

Moo. & P. 

Moo. So S. 

Moo. Ind. App. ... 
Moo. P. 0. O. ... 
Moo. P. 0. 0. N. S. 
Mood. So M. 

Mood. Sc R. 

Mood. 0. 0. 

Moore, 0. P. 

Moore, K. B. 

Mor. Diet. 

Morr. 

Mos. 

Mun. Rep. 

Murd. Epit. 

Murp. So H. 

Murr. 

My. & Or. 

My. & K. 


Merivale's Reporte, Chancery, 3 vols., 1816—1817 

MUward’s Ecclesiastical Reports (Ireland), 1 vol., 1819 — 1843 

Modem Reports, 12 vols., 1669 — 1766 

MoUoy’s R^orts, Chancery (Ireland), 3 vols., 1808 — 1831 

Montagu’s Reports, Bankruptcy, 1 vol., 1829 — 1832 

Montagu and Ayrton’s Reports, Bankruptcy, 3 vols., 1832 — 
1838... ... ... ... ... ... ... ••• ••• 


Montagu and Bligh’a Reports, Bankruptcy, 1 voL, 1832 — 1833 
Montagu and Chitty’s Reports, Bankruptcy, 1 vol., 1838 — 1840 
Montagu and Macarthur’s Reports, Bankruptcy, 1 vol., 1826 — 
1830 


Montagu, Deacon, and De Qex’s Reports, Bankruptcy, 3 vols., 
1840—1844 


Moore and Payne’s Reports, Common Pleas, 6 vols., 1827 — 1831 
Moore and Scott’s Reports, Common Pleas, 4 vols., 1831 — 1834 
Moore’s Indian Appeal Cases, Privy Council, 14 vols., 1836—1872 
Moore’s Privy Council Cases, 16 vols., 1836—1863 
Moore’s Privy Council Cases, New Series, 9 vols., 1862 — 1873 
Moody and Malkin’s Reports, Nisi Prius, 1 vol., 1826 — 1830 ... 
Moody and Robinson’s Reports, Nisi Prius, 2 vols., 1830 — 1844 

Moody’s Crown Cases Reserved, 2 vols., 1824 — 1844 

J. B. Moore’s Reports, Common Pleas, 12 vols., 1817 — 1827 ... 
Sir F. Moore’s Reports, King’s Bench, foL, 1 vol., 1486 — 1620 
Morison’a Dictionary of Decisions, Court of Session (Scotland), 

43 vols., 1632—1808 

Morrell’s Reports, Bankruptcy, 10 vols., 1884 — 1893 
Moseley’s Reports, Chancery, foL, 1 vol., 1726 — 1730 ... 
Municipal Reports ... 

Murdoch’s Epitome ... 

Murphy and Hurlstona’s Reports, Exchequer, 1 vol., 1837 
Murray’s Reports, Jury Court (Scotland), 6 vols., 1816 — 1830 
Mylne and Craig’s Reports, Chancery, 6 vols., 1836—1841 
Mylne and Keen’s Reports, Chancery, 3 vols., 1832 — 1836 


Eng, 

Ir. 

Eng. 

It. 

Eng, 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Scot. 

Eng. 

Eng. 

Can. 

Can. 

ScoL 

Eng. 

Eng. 


N. A. C. ... ... Native Appeal Cases ... ... 8. Af. 

N. So S. ... ... ... Nichols and Stop’s Reports (Tasmania) ... ... ... ... Tasmania. 

N. B. Dig. ... ... New Brunswick Digest (Stevens) ... ... ... ... ... Can. 

N. B. Eq. Rep. New Brunswick Equity Reports ... ... ... ... ... Can. 

N. B. R. ... New Brunswick Reports ... ... ... ... ... ... Can. 

N. B. R. (All.) ... New Brunswick Reports (Allen) ... ... ... ... ... Can. 

N. B. R. (Ber.) ... New Brunswick Reports (Berton) ... ... ... ... ... Can. 

N. B. R. (Carl.) ... New Brunswick Reports (Carleton) ... ... ... ... Can. 

N. B. R. (Chip.) New Brunswick Reports (Chipman) ... ... ... ... Can. 

N. B. R. (Han ) New Brunswick Reports (Hannay) ... ... Can. 

N. B. R. (Kerr) New Brunswick Reports (Kerr) ... ... ... ... ... Can. 

N. B. R. (P. So B.) New Brunswick Reports (Pugsley and Burbidge) ... ... Can. 

N. B. R, (P* & T.) New Brunswick Reports (Pugsley and Trueman) ... ... Can. 

N. B. R. (Pug.) New Brunswick Reports (Pugsley) ... ... ... ... Can. 

N. B. R. (Tru.) ... New Brunswick Reports (Trueman) ... ... ... ... Can, 

N. L. R. ... ... Natal Law Reports ... ... ... ... ... ... ... S, Af. 

N. S. R. ... Nova Scotia Reports ... ... ... ... ... ... Can. 

N. S. R. (Coch.)... Nova Scotia Reports (Cochran) ... ... ... ... ... Can. 

N. S. R. (G. & R.) Nova Scotia Reports (Geldert & Russell) ... ... ... ... Can. 

N. S. R. (James) Nova Scotia Reports (James) ... ... ... ... ... Can. 

N. S. R. (Old.) ... Nova Scotia Reports (Oldrights) ... ... ... ... ... Can. 

N. S. R. (R. So C.) Nova Scotia Reports (Russell and Chesley) ... ... ... Can, 

N. S. R. (R. So G. Nova Scotia Reports (Russell and Geldert) ... ... ... Can. 

N. S. R. (Thom.) Nova Scotia Reports (Thomson) ... ... ... ... ... Can. 

N. S. W. Adm. or Ad. New South Wales Reports, Adnairadty ... ... ... ... Aus. 

N. S. W. B. ... ... New South Wales Reports, Bankruptcy ... ... ... ... Aus. 

N. S. W. Bkpty. Cas. ... New South Wales Bankruptcy Cases Aus. 

N, S. W. Eg. ... ... New South Wales Reports, Equity ... ... ... ... Aus. 

N. S. W. Ind. Arbtn. Cas. New South Wales IndustrieJ ,^bitration Cases ... ... ... Aus, 

N. S. W. L. R New South Wales Law Reports ... ... ... Aus, 

N. S. W. Land App. Cts. New South Wales Land Appeal Courts ... Aus. 

N. S. W. S. C. R. ... New South Wales Supreme Court Reports ... .., ... Aus. 

N. S. W. S. C. R. N. S. New South Wales Supreme Court Reports, New Series ... ... Aus, 

N. S, W. W. N. ... New South Wales Weekly Notes ... ... ... ... ... Aus. 

N. W. ... ... ... North-Western Provinces High Court Reports ... Ind. 

N. W. T. R. ... ... North-West Territories Reports ... Can. 

N. Z, Jur. ... ... New Zealand Jurist ... ... ... N.Z, 

N. Z. Jur. Mining Law New Zealand Jurist Mining Law ... N.Z. 

N. Z. Jur. N. S. ... New 2iealand Jurist, New Series ... ... ... N.Z. 

N. Z. L. R. ... ... New Zealand Law Reports, 1883 — (current) ... N.Z. 

N. Z. L. R. C. A. ... New Zealand Law Reports, Court of Appeal, 6 vols., 1883 — 1887 ^ N.Z. 

Nels Nelson’s Reports, Chancery, 1 vol., 1625 — 1693 Eng. 
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Nev. & M. K. B. Nevile and Manning’s Reports, King’s Bench, 0 Vols., 1832 — 1830 Eng. 

Nev. & M. M. 0. Nevile and Mannings Magistrates’ Oases, 8 vols., 1832 — 1880 ... Eng. 

Nev. & P. K. B. Nevile and Perry’s Reports, King’s Bench, 8 vols., 1830 — 1838 Eng. 

Nev. & P. M. 0. Nevile and Perry’s Magistrates’ Cases, 1 voL, 1830 — 1837 ... Eng. 

New Mag. Oas. New Magistrates’ Cases (Bittleston, Wise and Parnell), 6 vols., 

1844—1860 Eng. 

New Pract. Oas. ... New Practice Cases (Bittleston and others), 3 vols., 1844 — 1848 Eng. 

New Rep. ... ... New Reports, 0 vols., 1802 — 1866 ... Eng. 

New Sess. Otis. ... ... New Sessions Magistrates’ Oases (Oarrow, Hamerton, Allen, etc.), 

4 vols., 1844—1861 Eng. 

Nfld. L. R. ... Newfoundland Reports ... ... ... ... ... ... Nfla. 

Nolan ... ... ... Nolan’s Magistrates’ Oases, 1 vol., 1791 — 1793 ... ... ... Eng. 

Notes of Oases ... ... Notes of Oases in the Ecclesiastical and Maritime Courts, 7 vols., 

1841—1860 Eng. 

Noy Noy’s Reports, King’s Bench, fol., 1 vol., 1668 — 1049 Eng. 

O. B. & P. ... ... OUivier Bell and Fitzgerald’s Reports ... ... N.Z. 

O. B. S. P. ... ... Old Bailey Session Papers ... ... ... ... ... ... Eng. 

O. Bridg. ... ... SirOrlandoBridgman’sReports,OommonPleas, 1vol., 1600 — 1000 Eng. 

O. P. S. ... ... ... Reports of the High Court of the Orange Free State, 1879 — 1883 S. Al. 

0. L. R. ... ... Ontario Law Reports ... ... ... ... ... ... Can. 

O’M. & H. ... ... O’Malley and Hardcastle’s Election Cases, 1869 — (current) ... Eng. 

O. P. D. ... ... South African Law Reports, Orange EYee State Provincifid 

Division ... ... ... ... ... ... ... ... S. Af. 

O. R. ... ... ... Ontario Reports ... ... ... ... ... ... ... Can. 

O, R. ... ... ... Official Reports of the South African Republic, 1894 — 1899 ... S. Al. 

O. R. 0. ... ... Reports of the High Court of the Orange River Colony ... S. Al. 

O, S. ... ... ... Upper Canada Queen’s Bench, Old Series ... ... ... Can. 

O. W. N. ... ... Ontario Weekly Notes ... ... ... ... ... ... Can. 

O. W. R. ... ... Ontario Weekly Reporter ... ... ... ... ... ... Can. 

Old. ... ... ... Nova Scotia Reports (Oldrights) ... ... ... ... ... Can, 

Ont. Dig. ... ... Digest of Ontano Case Law, 4 vols., 1823 — 1900 ... ... Can. 

Owen Owen’s Reports, King’s Bench and Common Pleas, fol., 1 vol., 

1667—1614 Eng. 

P. (preceded by date) ... Law Reports, Probate, Divorce, and Admiralty Division, since 

1890 (e.flr., [1891] P.) Eng. 

P. & B. ... ... ... New Brunswick Reports (Pugsley and Burbidge) ... ... Can. 

P. & T. ... ... ... New Brunswick Law Reports (Pugsley and Trueman) Can. 

P. Ciis Prize Cases Heard and Decided in the Prize Court During the 

Great War, 3 vols., 1914 — 1922 ... ... ... Eng. & Col. 

P. D. ... ... ... Law Reports, Probate, Divorce, and Admiralty Division, 16 vols., 

1876—1890 Eng. 

P. E. I. ... ... ... Prince Edward Island Reports ... ... ... ... ... Can. 

P. R. ... ... ... Ontario Practice ... ... ... ... ... ... ... Can, 

P. Wms. ... ... Peere Williams’ Reports, Chancery and King’s Bench, 3 vols., 

1695—1736 Eng. 

Pahn ... Palmer’s Reports, King’s Bench, fol., 1 vol., 1619 — 1029 ... Eng. 

Park ... Parker’s Reports, Exchequer, fol,, 1 vol., 1743 — 1707 ; App. 

1678—1717 Eng. 

Pat. App. ... ... Paton’s Scotch Appeals, House of Lords, 6 vols., 1720 — 1822 ... Scot. 

Pater. App. ... ... Paterson’s Scotch Appeals, House of Lords, 2 vols., 1861 — 1873 Scot. 

Peake ... Peake’s Reports, Nisi Prius, 1 vol., 1790 — 1794 ... Eng. 

Peake, Add. Oas. ... Peake’s Additional Cases, Nisi Piius, 1 vol., 1796 — 1812 ... Eng. 

Peck ... Peckwell’s Election Cases, 2 vols., 1803 — 1800 ... ... ... Eng. 

Pelham ... ... ... Pelham (S. A.) Reports ... ... .:. ... ... ... Aus. 

Per. & Dav. ... ... Perry and Davison’s Reports, Queen’s Bench, 4 vols., 1838 — 1841 Eng. 

Per. & Kn. ... ... Perry and Knapp’s Election Cases, 1 vol., 1833 ... ... ... Eng. 

Per. O. S. ... ... Perrault’s Counseil Superieur ... ... ... ... ... Can, 

Per. P ... Perrault’s Pr^voste de Quebec, 172d — 1760 ... Can. 

Ph. ... Phillips’ Reports, Chancery, 2 vols., 1841 — 1849 ... ... Eng. 

Phil. El. Oas. ... ... Philipps’ Election Cases, 1 vol., 1780 ... ... Eng. 

Phillim J. Phillimore’s Ecclesiastical Reports, 3 vols., 1809 — 1821 ... Eng. 

Phillim. Eccl. Jud. ... Sir R. Phillimore’s Ecclesiastical Judgments, 1 vol., 1807 — 1876 Eng. 

Phip. ... ... ... Phipson’s Digest of Natal Reports, 1868 — 1869 8. Ai. 

Pig. & R. Pigott and Rodwell’s Registration Oases, 1 vol., 1843 — 1846 ... Eng. 

Pite. ... ... ... Pitcairn’s Criminal Trials (Scotlamd), 3 vols., 1488 — 1024 ... Scot. 

Plowd. ... ... ... Plowden’s Reports, fol., 2 vols., 1660 — 1680, and Plowden’a 

Queries, Vol. 1. ... ... ... ... ... ... ... Eng. 

Poll PoUexfen’s Reports, King’s Bench, fol., 1 vol., 1070—1082 ... Eng. 

Poph Popham’s Reports, King’s Bench, fol., 1 vol., 1691 — 1027 ... Eng. 

Pow. R. & D. ... ... Power, Rodwell, and Dew’s Election Oases, 2 vols., 1848 — 1850 Eng, 

Prec. Oh. Precedents in Chancery, fol., 1 vol., 1689 — 1722 Eng. 

Price ... ... ... Price’s Reports, Exche<i^uer, 13 vols., 1814—1824 Eng. 

Price Price’s Mining Commissioners’ Oases Can. 

Pug New Brunswick Reports (Pugsley) Oan* 

Py. R. ... ... ... Pykes’ Lower Canada Reporte ... ... ... Oan. 
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Q. B Queen’s Bench Reports (Adolphus and Ellis, New Series), 

18 vola., 1841— 18g2 Eng. 

Q. B. (preceded by date) Law R^orts, Queen’s Bench Division, 1801 — 1901 (e.g,, [1891] 

1 Q. B.) Eng. 

Q. B. D. ... ... ... Law Reports, Queen’s Bench Division, 26 vols., 1876-— 1890 ... Eng. 

Q. J. P. ... ... ... Queenslwd Justice of Peace Reports ... ... ... ... Aus. 

Q, L. J Queensland Law Journal and Reports, 11 vols., 1879—1901 ... Aus. 

Q. L. R. ... ... Quebec Law Reports ... ... ... ... ... ... Can. 

Q. L. R. (Beor)... ... Queensland Law Reports by Beor, 1876—1878 Aus. 

Q. P. R. ... ... Quebec Practice Reports Can. 

Q. R. (Vol.)K.B. orQ. B. Rapports Judiciaires de Quebec, Oour du Banc du Roi, 1892 — 

(current) ... ... ... ... ... ... Can. 

Q. R. (Vol.) S. 0. ... Rapports Judiciaires de Quebec, OourSupfirieure, 1892 — (current) Can. 

Q, S. 0. R. ... ... Queensland Supreme Court Reports, 5 vols., 1860—1881 ... Aus. 

Q. S. R. ... ... Queensland State Reports ... ... ... ... ... Aus. 

Q. W. N. ... ... Weekly Notes, Queensland Aus. 


R, ... ... ••• 

R. .*. ... 

R. (Ct. of Sess.) 

R. A. 0. 

R. & 0 

R. & G 

R. C 

R. de J. 

R. de L. 

R. E. D. 

R. E. D. 

R. J. R. Q. 

R. L. N. S. 

R. L. O. S. 

R. P. 0. 

R, R. ... 

Rsist. 

Rayn. 

Real Prop. Oas. 

Rep. Oh. 

Rep. in 0. of A. 

Res. & Eq. Jud. 

Reserv. Oas. 

Rick. &> M. 

Rick. & S. 

Ridg. L. Sd S. 

Ridg. Pari. Rep. 

Ridg. temp. H. ... 

Ritch. Eq. Rep. 

Rob. Eccl. 

Rob. L. & W 

Robert. App. 

Robin. App. 

RoU. Abr 

Roll. Rep. 

Rom. 

Roscoe’s B.O. ... 

Rose 

Ross, L. 0. 

Rowe 

Rul. Cas 

Russ 

Russ. & M 

Ruas. & Ry. 

Russ. E. R 

Ry. & Can. Oas. 

Ry. & Can. Tr. Oas. 

Ry. & M 

Ryde &> K, Rat. App. ... 

Ryde, Rat. App, 


The Reports, 16 vols., 1893 — 1896... 

Roscoe’s Reports of the Supreme Oourt of the Oape of Good Hope 

1861—1867, 1871— 187^ 1877—1878 

Rettie, Oourt of Session Oases (Scotland), 4th series, 25 vols., 
1873—1898 ••• ... ... ... ... ... ... 

Ramsay, Appeal Oases 
Nova Scotia Reports (Russell Sd Ohesley) ... 

Nova Scotia Reports (Russell and Geldert) 

La RevueOitique de Legislation et de Jurisprudence de Oanada 
Revue de Jurisprudence 

Revue de Legi^ation et de Jurisprudence, 3 vols., 1846 — 1848 
New South Wales, Reserved and Equity Decisions 
Ritchie’s Equity Decisions (Russell) 

Quebec Revised Reports 

Revue Legale, New Series, 1896 — (current) 

Revue Legale, Old Series, 21 vols., 1869 — 1892 ... 

Reports of Patent Cases, 1884 — (current)... 

Revised Reports 
Rastell’s Entries 

Rayner’s Tithe Oases, 3 vols., 1676 — 1782 
Re^ Property Oases, 2 vols., 1843 — 1847 

Reports in CJhancery, fol., 3 vols., 1616 — 1710 

Reports in Courts of Appeal 

New South Wales Reserved and Equity Judgments 
Reserved Cases 

Rickards and Michael’s Locus Standi Reports, 1 vol., 1886 — 1889 
Rickards and Saunders’ Locus Standi Reports, 1 vol., 1890 — 1894 
Ridgeway, Lapp, and Schoales’ Reports Ireland), 1 vol., 1793 — 
1796 


Ridgeway’s Parliamentary Reports (Ireland), 3 vols., 1784 — 
1796 


Ridgeway’s Reports temp. Hardwicke, 1 vol., King’s Bench, 

1733—1736 ; Chancery, 1744—1746 

Ritchie’s Equity Reports ... 

Robertson’s Ecclesiastical Reports, 2 vols., 1844 — 1863 
Roberts, Leeming, and Wallis’ New County Oourt Oases, 1 voL, 
1849—1861 


Robertson’s Scotch Appeals, House of Lords, 1 vol., 1709 — 1727 
Robinson’s Scotch Appecds, House of Lords, 2 vols., 1840 — 1841 
RoUe’s Abridgment of Hie Common Law, fol., 2 vols. ... 

RoUe’s Repo^, King’s Bench, fol., 2 vols., 1614 — 1626 
Romilly’s Notes of Oases in Equity, 1 part, 1772 — 1787 
Roscoe, Digest of Building Cases ... 

Rose’s Reports, Bankruptcy, 2 vols., 1810 — 1816 
Ross’s Leading Oases in Oommerciid Law (England and Scot- 
land), 3 vols. 


Rowe’s Reports (England and Ireland), 1 vol., 1798 — 1823 
Campbell’s Ruling Oases, 26 vols. ... 

Russell’s Reports, Chancery, 6 vols., 1824 — 1829 
Russell and Mylne’s Reports, Chancery, 2 vols., 1829 — 1833 ... 
Russell and Ryan’s Crown Oases Reserved, 1 vol., 1800 — 1823 
Russell’s ElecHon Reports ... 

Railway and Canal Oases, 7 vols., 1836 — 1864 ... 

Railway and Canal TrafiQc Oases, 1866 — (current) 

Ryan and Moody’s Reports, Nisi Prius, 1 vol., 1823 — 1826 
Ryde and Konstam’s Reports of Rating Appeals, 1 vol., 1894 — 
1904 ... ... ••• ... ... ... ... ... 


Ryde’s Rating Appeals, 8 vols., 1871 — 1893 


Eng. 

S. Af. 

Scot. 

Can. 

Can. 

Can. 

Can. 

Can. 

Can. 

Aus, 

Can. 

Can. 

Can. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 


Aus. 

Ir. 

Eng. 

Eng. 

Ir. 

Ir. 

Eng. 

Can. 

Eng. 

Eng. 

Soot. 

Scot. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 
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Reports included in this Work and their Abbreviations. 


s. 

A* L* J • 
8. A. L. R. 
8. A. L. R, 
8. A. R. 


8 . A. 8 . R 

8 . 0 

8. O. (Deeded by date) 
8. O. (H. L.) (preceded 
date). 

8. 0. (J.) (preceded by 
date). 

8. O. R 

8. L. T 

8. Q. R. 

8. R 

8. R. C 

8. R. N. 8. W 

8. R. Q. 

8. V. A. R. 

Saint 

Salk. 

Bask. L. R. 

6au. & 8c. 

Saund. 

Bannd. & A. 

Batind. & B. 

Baund. 0 

Saund. A M. 


Say. 

Say. 

So. Jur. ... 
Sc. L. R. 
So. R. R, 
Sob. A Lef. 


Scott 

Scott, N. R. 
Sea. A Sm. 


Bel. Gas. Oh. 

Selwyn’s N.P. ... 
Sees. Gas. K. B. 
Sett. A Rem. 

Sh. (Gt. of Seas.) 

8h. A Mad. 

Sh. Dig. 

8h. Just. 

Sh. Sc. App. 

Sh. Teind Gt. ... 
Shep. Touch. 

Show 

Show. Pari. Gas. 
Sid 


Sim. 

Sim. A St. 
Sim. N. 8. 
Skin. ... 
Sm. A Bat. 


Sm. A G. 

Smith, K. B. ... 
Smith, L. 0. 
Smith, Reg. Gas. 
Smythe 


Searle’s Reports of the Supreme Court of the Gape of Good Hope 
South African Law Journal ... 

South Australian Law Reports 
South African Law Repora 

Reports of the High Court of the South African Republic, 1881 — 
1802 ... ... ... ... ... ... ... ... ... 


South Australian State Reports, since 1921 (€,g., [1921] S. A. S. R.) 
Reports of the Supreme Court of the Gape of Good Hope from 
1880... ... ... ... ... ... ... ... ... 


Court of Session Gases (Scotland), since 1906 (a.^., [1906] S. 0.) 
Court of Session Gases (Scotland) (House of Lords), since 1006 

(e.g., [1906] S. C. (H. L.)) 

Court of Justiciary Gases (l^otland), since 1906 (e.g., [1906] S. C. 

(J.)) 

Gans/da, Supreme (Dourt Reports 

Scots Law Times, 1893 (current) ... 

Queensland State Reports 

Reports of the High Court of Southern Rhodeda 

Stuart’s Lower Canada Reports 

New South Wales, State Reports ... 

Queensland Reports, Supreme Court 
Stuart’s Vice-Admiralty Reports ... 

Saint’s Digest of Registration Gases, 1843 — 1906, 1 vol. 
Sdkeld’s Reports, King’s Bench, 3 vols., 1689 — 1712 ... 

Saskatchewan Law Reports 

Sausee and Scully’s Reports, Bolls Court (Ireland), 1 vol., 1837 — 
1840 


Saunders’s Reports, King’s Bench, 2 vols., 1666 — 1672 
Saunders and Austin’s Locus Standi Reports, 2 vols., 1895 — 1904 
Saunders and Bidder’s Locus Standi Reports, 1906-~(current) 
Saunders and Cole’s Reports, Bail Court, 2 vols., 1846 — 1848 ... 
Saunders and Macrae’s County Courts and Insolvency Cases 
(County Courts Cases and Appeals, Vols. II. and HI.), 2 vols., 
1862—1868 


Savile’s Reports, Common Pleas, fol., 1 vol., 1680 — 1591 
Bayer’s Reports, King’s Bench, fol., 1 vol., 1761 — 1756 

Scottish Jurist, 46 vols., 1829 — 1873 

Scottish Law Reporter, 1865 — (current) ... 

Scots Revised Reports 

Schoales and Lefroy’s Reports, Chancery (Ireland), 2 vols., 
1802—1806 


Scott’s Reports, Common Pleas, 8 vols., 1834 — 1840 
Scott’s New Reports, Common Pleas, 8 vols., 1840 — 1846 
Searle and Smitn’s Reports, Probate and Divorce, 1 vol., 1859 — 
1860 


Select Cases in Chancery, fol., 1 vol., 1686 — 1698 (Pt. III. of Cas. 
in Ch.) 

Selwyn’s Abridgement of the Law of Nisi Prius ... 

Sessions Settlement Cases, King’s Bench, 2 vols., 1710 — 1747 
Cases adjudged in K. B. concerning Settlements A Removals, 

1 vol., 1710—1742 

Shaw, Court of Session Cases (Scotland), 1st series, 16 vols., 
1821—1838 


Shaw and Maclean’s Scotch Appeals, House of Lords, 3 vols., 
1836—1888 


P. Shaw’s Digest of Decisions (Scotland), ed. by Bell and 
Lamond, 8 vols., 1726—1868 ... 

P. Shaw’s Justiciary Decisions (Scotland), 1 vol., 1819 — 1881 ... 
P. Shaw’s Scotch Appeals, Bouse of Lords, 2 vols., 1821 — 1824 
P. Shaw’s Teind Court Decisions (Scotland), 1 vol., 1821 — 1881 

Sheppard’s Touchstone of Common Assurances 

Shower’s Reports, King’s Bench, 2 vols., 1678 — 1696 ... 

Shower’s Cases in Parliament, fol., 1 vol., 1694 — 1699 

Siderfin’s Reports, King’s Bench, Common Pleas and Exchequer, 

fol., 2 vols., 1657—1670 

Simons’ Reports, Chancery, 17 vols., 1826 — 1862 
Simons and Stuart’s Reports, Chancery, 2 vols., 1822 — 1826 ... 
Simons’ Reports, Chancery, New Series, 2 vols., 1860 — 1852 ... 
Skinner’s Reports, King’s Bench, fol., 1 vol., 1681 — 1697 
Smith and Batty’s Reports, King’s Bench (Ireland), 1 vol., 
1824—1826 


Smale and Giffard’s Reports, Chancery, 8 vols., 1862 — 1857 ... 

J. P. Smith’s Reports, King’s Bedch, 3 vols., 1803 — 1806 

Smith’s Leading Cases, 2 vols. ... 

0. L. Smith’s Registration Cases, 1895 — (current) 

Smythe’s Reports, Common Pleas (Ireland), 1 vol., 1839 — 1840 


S. At. 
a. At. 
Am. 
S. Af. 

S. Af. 
Aus. 


S. Af. 
Scot. 

Scot. 

Scot. 
Can. 
Scot. 
Aus. 
S. Af. 
Can. 
Aus. 
Aus. 
Can. 
Eng. 
Eng. 
Can. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 


Eng. 

Eng. 

Eng. 

Scot. 

Scot. 

Scot. 


Ir. 

Eng. 

Eng. 

Eng. 


Eng. 

Eng. 

Eng. 

Eng. 

Scot. 


Scot. 


Scot. 

Scot. 

Scot. 

Scot. 


Eng. 

Eng. 

Eng. 


Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Ir. 

Eng. 

Eng. 

Eng 

Eng. 

Ir. 
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FoL Jo. ... ... ... Solicitors' Journal, 1866 — (current) ... ... JEng, 

Spence ... ... ... Spence's Equitable Jurisdiction of the Oourt of Chancery ... £^ng. 

Spinks Spinks’ Prize Court 'Cases, 2 parts, 1864 — 1866 Eng. 

St. R. Qd. (preceded by 

date) ... ... ... Queensland State Reports, since 1902 (ejjr., [1902] St. R. Qd.) ... Aus. 

Stair Rep. ... ... Stair's Decisions, Court of Session (l^otland), fol., 2 toLs., 

1661—1681 Scot. 

Stark ... Starkie's Reports, Nisi Prius, 3 vols., 1814 — 1823 ... ... Eng. 

State Tr. ... ... State Trials, 34 vols., 1163 — 1820 ... Eng. 

State Tr. N. S. ... State Trials, New Series, 8 vols., 1820 — 1868 ... ... ... Eng. 

Stewart ... ... ... Stewart's Nova Scotia Admiralty Reports, 1803 — 1813 ... Can. 

Stockton ... ... Stockton's Vice- Admiralty Report and Digest ... ... ... Can. 

Story ... ... ... Story's Commentaries on Equiity Jurisprudence ... ... «.. Eng. 

Stra ... Strange's Reports, 2 vols., 1716 — 1747 ... Eng. 

Stu. M. & P. ... ... Stuart, Milne, and Peddie's Reports (Scotland), 2 vols., 1851 — 

1853 Scot. 

Stuart ... Sessions Cases (Stuart) ... Scot. 

Stuart, Adm. ... ... Stuart's Vice-Admiralty (Lower Canada) Cases, 1836 — 1856 ... Can. 

Stuart, Adm. N. S. ... Stuart’s Vice- Admiralty (Lower Canada) Cases, 2nd series, 1859 

— 1874 Can. 

Stuart, K. B. ... ... Stuart’s Reports of Cases in King's Bench, etc. (Lower Canada), 

1810—1835 Can. 

Sty. ... ... ... Style’s Reports, King's Bench, fol., 1 vol., 1646 — 1655 ... ... Eng. 

Sw, ... ... ... Swabey’s Reports, Admiralty, 1 vol., 1855 — 1859 ... ... Eng. 

8w, & Tr. ... ... Swabey and Tristram's Reports, Probate and Divorce, 4 vols., 

1858—1865 Eng. 

Swan. ... ... ... Swanston’s Reports, Chancery, 3 vols., 1818 — 1821 ... ... Eng. 

Swin. ... ... ... Swinton’s Justiciary Reports (Scotland), 2 vols., 1835 — 1841 ... Scot. 

Syme ... ... ... Syme’s Justiciary llepo^ (Scotland), 1 vol., 1826—1829 ... Scot. 

T. & M. ... ... ... Temple and Mew’s Criminal Appeal Cases, 1 vol., 1848 — 

1861 Eng. 

T. H. ... ... ... Reports of the Witwatersrand High Court (Transvaal Colony), 

1902—1909 8. Af. 

T. Jo. .. ... ... Sir T. Jones's Reports, King's Bench and Common Pleas, fol., 

1 vol., 1667— 1686 Eng. 

T. L. ... ... ... Reports of the Witwatersrand High Court (Transvaal Colony), 

1910 — (current) ... ... ... ... ... ... ... S. Af. 

T. L. R. ... ... The Times Law Reports, 1884 — (current) ... ... ... Eng. 

T. P. ... ... ... Reports of the Supreme Court of the Transvaal, 1910 — (current) 8. Al. 

T. P. D. ... ... South African Law reports, Transvaal Provincial Division ... S. Af. 

T. Raym. ... Sir T. Raymond's Reports, King's Bench, fol., 1 vol., 1660 — 

1683 Eng. 

T. 8. ... ... ... Reports of the Supreme Court of the Transvaal, 1902 — 1909 ... S. Af. 

Taml. ... ... ... Tamlyn’s Reports, Rolls Court, 1 vol., 1829 — 1830 ... ... Eng. 

Tas. L. R. ... ... Tasmanian Law Reports ... ... ... ... ... ... Aus. 

Taunt. ... ... ... Taunton's Reports, Common Pleas, 8 vols., 1807 — 1819 ... Eng. 

Tax Cas. ... ... Tax Cases, 1875— (current) ... ... ... ... ... Eng. 

Tay. ... ... ... Taylor's King's Bench Reports ... Can. 

Temp. Wood ... ... Manitoba Reports temp. Wood ... ... ... ... ... Can. 

Term Rep. ... ... Term Reports (Durnford and East), fol., 8 vols., 1785 — 1800 ... Eng. 

Terr. L. R. ... ... Territories Law Reports ... ... ... ... ... ... Can. 

Thom. Nova Scotia Reports (Thomson) ... ... ... ... ... Can. 

Toth. ... Tothill’s Transactions in Chancery, 1 vol., 1659 — 1646 ... ... Eng, 

Town. St. Tr. Townsend, Modem State Trials ... Eng, 

Trem. P. C. Tremaine Pleas of the Crown, 1 vol., 1667 ... Eng. 

Trist. ... ... ... Tristram's Consistory Judgments, 1 vol., 1872 — 1890 ... ... Eng. 

Tru ... New Brunswick Reports (Trueman) ... ... ... ... Can. 

Tudor, L. C. Merc. Law. Tudor’s Leading Cases on Mercantile and Maritime Law ... Eng. 

Tudor, L. O. Real. Prop. Tudor’s Leadixig Cases on Real Property Eng. 

Turn. & R. ... ... Turner and Russell’s Reports, Chancery, 1 vol., 1822 — 1826 ... Eng. 

Tyr. ... ... ... Tyrwhitt’s Reports, Exchequer, 6 vols., 1830 — 1835 ... ... Eng. 

Tyr. & Gr. ... ... Tyrwhitt and Granger's Reports, Exchequer, 1 vol., 1835 — 1836 Eng. 

U. C. Jur. Upper Canada Jurist Can. 

U. C, L. J. N. 8 ... Canada Law Journal, New 8eries, 1865 — (current) ... ... Can, 

U. C. L. J. O. 8, ... Canada Law Journal, Old Series, 10 vols., 1856 — 1864 ... ... Can. 

U. C. R, ... ... Upper Canada Reports, Queen's Bench ... ... ... ... Can. 

Udal ... ... ... Fiji Law Reports (Udal) ... ... ... ... Fiji. 

V. L. R, ... ... Victorian Law Reports ... ... ... ... ... ... Aus. 

V. R. ... ... ... Victorian Reports ... ... ... ... Aus, 

V. R. (Adm.) ... ... Victorian Reports (Admiralty) ... ... *.• Aus. 

V. R, (Eq.) ... ... Victorian Reports (Equity) ... ... ... ... •.* Aus. 

V. R, (Law) ... ... Victorian Reports (Law) ... ... Aus. 

Vaugh, ... ... ... Vaughan’s Reports, Common Pleas, fol., 1 vol., 1666— 1673 ... Eng# 
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Vent • ••• ••• ••• Ventris’ Reports (Vol. I., Zing’s Bench; Vol. II., Common 

Pleas), foL, 2 vols., 1668 — 1691 Eng, 

Vem Vernon’s Reports, Chancery, 2 vols., 1680 — 1719 Eng.- 

Vem. & Scr Vernon and Scriven’s Reports, King’s Bench (Ireland), 1 vol., 

1786—1788 Ir. 

Ves. ... Vesey Jun.’s Reports, Chancery, 19 vols., 1789 — 1817 Eng. 

Ves. & B. Vesey and Beames’s Reports, Chancery, 3 vols., 1812 — 1814 ... Eng. 

Ves. Sen. Vesey Sem’s Reports, 2 vols., 1747 — 1766 Eng. 

Vin. Abr. Viner’s Abridgment of Law and Equity, foL, 22 vols Eng. 

Vin. Supp. ... ... Supplement to Viner’s Abridgment of I^w and Equity, 6 vols. Eng. 

W. Watermeyer’s Reports of the Supreme CJourt of the Cape of Good 

Hope, 1867 S. Af. 

W. A. L. R. ... ... West Australian Law Reports ... ... ... ... ... Aus. 

W. A’B. & W. ... ... Webb, A’Beckett and Williams’ Victorian Reports Aus. 

W. & W. ... ... Wyatt and Webb Aus. 

W. 0. C. ... Workmen’s Compensation Cases (Minton-Senhouse), 9 vols., 

1898—1907 Eng. 

W. H. C. ... ... South African Law Reports, Witwatersrand High Court ... S. Af. 

W. Jo Sir W. Jones’s Reports, King’s Bench and Common Pleas, fol., 

1 vol., 1620—1640 Eng. 

W. L. D. South Airican Law Reports, Witwatersrand Local Division ... S. Af. 

W. L. R. ... ... Western Law Reporter ... ... ... ... ... ... Can. 

W. L. T. ... ... Western Law Times ... ... ... ... ... ... Can. 

W. N. (preceded by date) Law Reports, Weekly notes, 1866 — (current) (c.gf., [1866] W. N.) Eng. 

W. N Calcutta Weekly Notes Ind. 

W. R Weekly Reporter, 64 vols., 1862 — 1906 ... Eng. 

W. R. ... ... ... Sutherland’s Weekly Reporter ... ... ... ... ... Ind. 

W. R Weekly Reporter, reporting cases in the Cape Provincial 

Division ... ... ... ... ... ... ... ... S. Af. 

W. W. & A’B. ... ... Wyatt, Webb and A’Beckett Aus. 

W. W. R. ... ... Western Weekly Reports ... ... ... ... ... ... Can, 

Wallis ... Wallis’ Reports, Chancery (Ireland), 1 vol., 1766 — 1791 ... Ir. 

Web. Pat. Cas. ... Webster’s Patent Cases, 2 vols., 1602 — 1866 Eng. 

Welsh, Reg, Cas. ... Welsh’s Registry Cases (Ireland), 1 vol., 1832 — 1840 Ir. 

Went. Off. Ex. ... Wentworth’s Office and Duty of Executors ... Eng. 

West ... West’s Reports, House of Lords, 1 vol., 1839—1841 Eng. 

West temp. Hard. ... West’s Reports temp. Hardwicke, Chancery, 1 vol., 1736 — 1740 Eng. 

West. Tithe Cas. ... Western’s London Tithe Cases, 1 vol., 1692 — 1822 Eng. 

White ... White’s Justiciary Reports (Scotland), 3 vols., 1886 — 1893 ... Scot. 

White & Tud, L. C. ... White and Tudor’s Leading Cases in Equity, 2 vols. Eng. 

Wight. ... ... Wightwick’s Reports, Exchequer, 1 vol., 1810 — 1811 ... ... Eng. 

Will. WoU. & Dav. ... WiUmore, Wollaston, and Davison’s Reports, Queen’s Bench and 

Bail Court, 1 vol., 1837 Eng. 

WiU. WoU. & H. ... WiUmore, WoUaston, and Hodges’ Reports, Queen’s Bench and 

Bail Court, 2 vols., 1838 — 1839 ... ... ... ... ... Eng. 

Willes ... ... ... WUles’ Reports, Common Pleas, 1 vol., 173 1768 Eng. 

Wilm. ... ... ... WUmot’s Notes of Opinions and Judgments, 1 vol., 1757 — 1770 Eng. 

Wils. ... ... ... G. Wilson’s Reports, King’s Bench and Common Pleas, fol., 

3 vols., 1742—1774 Eng. 

WUs & S. ... ... Wilson and Shaw’s Scotch Appeals, House of Lords, 7 vols., 
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Mid. Ry. Co. 

Mtge. . 

Mtgee. , 

Mtgor. . 
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„ Manchester, Sheffield & Lincolnshire Railway Co. 
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,, Mentioned. 

,, Metropolitan District Railway Co. 

„ Metropolitan Railway Co, 

„ Midland Great Western Railway Co. 

„ Midland Railway Co. 

»» Mortgage. 

Mortgagee. 

Mortgagor. 


N. B. Ry. Co< 
N. E. Ry. Co, 
N. F. . 

N. P. . 


North British Railway Co. 
North Eastern Railway Co. 
Not Followed. 

Nisi Pzius. 


Ord. 

Overd. 


„ Order, 
rf Overruled. 
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Qucsre, 

R. C. . 
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Rural District Council. 

R. S. A. . • 
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Rural Sanitary Authority. 

R. S. C. • • 



99 

Revised Statutes of Canada. 

R. S. O. 




Riiles of the Supreme Court, 1883« 

Refd. • 




Referred. 

Regn. of Trade Mk. 




Registration of Trade Mark. 

Regr. of Trade Mks. 




Registrar of Trade Marks* 

Resp. . 




Respondent. 

Restg. . 




Restoring. 

Revsd. 




Reversed. 

Revsg. . 




Reversing. 

Ry. Co. 

• 
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99 

Rail. Co. or Railway Oo. 

S. O. , 



99 

Same Case. 

S. C. (name of colony following) 

99 

Supreme Court of a Colony. 

S. B. . 



^9 

Settled Estates. 

S. B. & C. Ry. Co. 




South Eastern & Chatham Railway Oo 

S. E. Ry. Co. 




South Eastern Railway Co. 

S. P. . 




Same Point. 

s.s. 




Steamship. 

Sched. . 




Schedule. 

Sci*fa, . 




Scire facias. 

Sect. 




Section. 

Set. Land Act 




Settled Land Act. 

Settlmt. 




Settlement. 

Soc. 



»9 

Society. 

Soc. Anon. 




Soci^t^ Anonyme, etc. 

Solr. 



99 

Solicitor. 

Trade Mk. 



99 

Trade Mark. 

Tram. Co. 



99 

Tramways Company. 

U. C. . 



99 

Urban Council. 

U. D. 0. 



99 

Urban District Council. 

U. S. A, 



99 

United States of America. 

Union Assmt. Com. 



99 

Union Assessment Committee* 

Urban S. A. . 



99 

Urban Sanitary Authority. 

V.-C. . 



.9 

Vice-Chancellor. 


Workmen’s Comp. Act 


,, Workmen’s Compensation Act. 
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The different expressions used to describe the effect of the annotating cases have the 
following meanings, and the classiffcation of the annotating cases has been done strictly 
in accordance with these meanings. The annotating cases, except such as are classified 
as “Mentioned,” are grouped according to the points in the case which they annotate; 
within these groups they are listed chronologically, except such as are classified as 
“Referred to,” which come at the end of the group and are arranged inter se in chrono- 
logical order. Cases which annotate the annotated case generally are grouped together 
after cases which annotate specific points, similarly arranged, and are followed by cases 
classified as “ Mentioned ” arranged chronologically infer se. The terms used in classifying 
the annotating cases are as follows ; — 

“ Apputed ” (Apld.). — This expression is used to denote the fact that the principle of law 
enunciated in the annotated case has been applied to a new set of facts and circum- 
stances in the annotating case. 

“Approved ” (Apprvd.). — This expression is used to denote the fact that the annotated 
case has been considered to be good law in the annotating case where the latter is 
in a higher court than the former. 

“ Considered ” (Consd.). — This expression is used where the remarks in the annotating 
case are devoid of adverse criticism and merely denote the giving of more or less 
careful consideration to the annotated case. 

Distinguished ” (Distd.). — This expression is used where the earlier case is not neces- 
sarily doubted, but where some essential difference (either on the facts or in law) 
between it and the annotated case is pointed out. 

“ Doubted ” (Dbtd.). — This expression is used where the court in the annotating case 
without definitely going to the length of saying that the annotated case is wrong, 
adduces reasons which seem to show that it is not accurate. 

“ Explained ” (Expld.). — This expression is used where the earlier case is not necessarily 
doubted, but the decision arrived at is justified or accounted for by calling attention 
to some point of fact or of law which is usually, but not necessarily, one not obvious on 
the face of the report, 

“ Extended ” (Extd.). — Compare “ Applied,” supra. 

“ Followed ” (Folld.). — This expression is used to denote that the same principles of law 
are applied in the two cases. It does not necessarily imply that the facts are sub’ 
stantiaUy identical in the two cases. 

“ Not Followed ” (N.F.). — Compare “ Followed,” supra, to which it is the adverse. 

“ Overruled ” (Overd.). — This expression is used where the annotating case is on sub 
stantially identical facts with the annotated case and in a higher court and the rule 
in the latter case is held to be wrong. 

“ Referred ” (Refd.). — This expression is used only where the annotating case deals with 
the point of the Digest paragraph and is without comment of any definite character 
on the case annotated, and where there is no delicate shade of approval or disapproval 
which would justify the use of any of the foregoing words. 

“ Mentioned ” (Mentd.). — This expression is used only where none of the foregoing terms 
apply. In other words, it is used only where the case annotated is cited on a point 
having nothing to do with the point in the Digest paragraph. 
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Part I. — Principles of Criminal Liability. 


Sect. THE NATURE OF CRIME IN 
GENERAL— DEFINITIONS. 

1. Crime.] — The word “ crime ” is a general 
term, & the subdivision of it is into felonies & 
misdemeanours (Bagley, J.). 

The word “ crime ” heus the same force as 
“ offence.’* The proper definition of the word 
“ crime ” is an offence for which the law awards 
punishment. Such crimes are subdivided into 
three classes, treasons, felonies & misdemeanours 
(Littledale, j.). — Mann v. Owen (1829), 9 
B. & C. 595 ; 4 Man. & Ry. K. B. 449 ; 109 E. R. 
222 ; sul ) nom . Man v. Owen, 7 L. J. O. 8. K. B. 255. 

2. — .] — (1) The proper meaning of “ crime ” 

is an indictable offence (Martin, B.). 

(2) What then is a civil proceeding as contra- 
distinguished from a criminal proceeding? The 
true test is this, if the subject-matter be of a 
personal character, that is, if either money or 
goods are sought to be recovered by means of the 
proceeding, that is a civil proceeding ; but, if 
the proceeding is one which may affect deft, at 
once, by the imprisonment of his body, in the 
event of a verdict of guilty, so that he is liable as 
a public offender, that is a criminal proceeding 
(Piatt, B.).--A.-G. v. Radloff (1854), 10 Exch. 
84 ; 23 L. J. Ex. 240 ; 23 L. T. O. S. 191 ; 18 
Jut. 555; 2 W. R. 660; 2 C. L. R. 1110; 156 
E. R. 366. 


Annotations : — Be!d. Parker v. Green (1862), 2 B. & S. 299 
A.-G. V. Bradlaufirh (1885), 14 Q. B. D. 607 ; Conybeare v, 
London School Board (1890), 7 T. L. R. 4. Mentd. A.-G. 
^ Sillem, Alexandra Case (1864), 33 L. J. Ex. 92 : Jl v 
Hausmann (1909), 73 J. P. 516. 


necessary elements of a crime (Lord Esher, M.R.). 
— Mogul 8.8. Co. v. McGregor, Gow & Co. 
(1889), 23 Q. B. D. 598 ; 58 L. J. Q. B. 465 ; 61 
L. T. 820 ; 53 J. P. 709 ; 37 W. R. 756 ; 5 T. L. R. 
668 ; 6 Asp. M. L. C. 455, A. ; affd,, [1892] A. C. 
25, H. Lj. 

Annotations : — Mentd. Re ApoUlnaria Co.’s Trade Marks, 
“ Apollinaris,” “ Friedrichshall " & “ Hunyadi Janoo ” 
(1890), 63 L. T. 162 ; R. v. Whitchurch (1890), 24 Q. B. D. 
420 ; Connor v. Kent, Gibson v. Lawson, Curran v. 
Treleaven. [1891] 2 Q. B. 545 ; Jenkinson v. Nield (1892), 
8 T. L. R. 540 ; Maxim -Nordenf el t Guns & Ammunition 
Co. V. Nordenfolt (1893), 41 W. R. 604 ; Temperton r. 
Russell, [1893] 1 Q. B. 715 ; Wrifirht v. Hennessey (1894), 
11 T. L. R. 14 ; Trollope v. London Building: Trades 
Federation (1895), 11 T. L. R. 228 : Lyons v. Wilkins, 
[1896] 1 Ch. 811 ; Newton v. Amalgamated Musicians’ 
Union (1896), 40 Sol. Jo. 716 ; Ajello v. Worsley, [18981 
1 Ch. 274 ; Allen v. Flood, [1898] A. C. 1 ; HutUey v. 
Simmons, [1898] 1 Q. B. 181 ; Boots v. Grundy (1900), 
82 L. T. 769 ; Klliman v. Carrington (1901), 84 L. T. 858 ; 
Quinn v. Leathern, [1901] A. C. 495 ; Giblan v. National 
Amalgamated Labourers’ Union of Great Britain & Ireland, 
[1903] 2 K. B. 600 ; .South Wales Miners’ Federation v. 
Glamorgan Coal Co., [1905] A. C. 239 ; Denaby & Cadeby 
Main Collieries v. Yorkshire Miners’ Assocn., [1906] A. C. 
384 ; Conway v. Wade. [1908] 2 K. B. 844 ; Hyams v. 
Stuart King, [1908] 2 K. B. 696 ; National Phonograph 
Co. V. Edison Bell Consolidated Phonograph Co., [1908] 

1 Ch. 335 ; United Shoo Machinery Co. of Canada v. 
Brunet, [1909] A. C. 330 ; North Western Salt Co. v. 
Electrolytic Alkali Co. (1912), 107 L. T. 439 ; A.-G. of 
Commonwealth of Australia v. Adelaide S.S. Co., [1913] 
A. C. 781 ; Re Bowman, Secular Soo. r. Bowman, [1915] 

2 Ch. 447 ; Larkin v. Long, [1915] A. C. 814 ; Evans v. 
Heathcote, [1918] 1 K. B. 418 ; Monteflore v. Monday 
Motor Components Co., [1918] 2 K-; B. 241 ; Thomas v. 
Moore, [1918] 1 K. B. 555 ; Pratt v. British Medical 
Assocn.. [1919] 1 K. B. 244 ; Valentine v. Hyde. [1919] 
2 Ch. 129; Davies v. Thomas, [1920] 2 Ch. 189; Re 
WaUace, Champion r. Wallace, [1920] 2 Ch. 274 ; Rawlings 
V. General Trading Co., [1921] 1 K. B. 635 ; Ware & De 


illegal ace wmeu i« a wrong 

against the public welfare seems to have the 


V. ShippinglFedoiation*(im)','3FT. L R. 710;' SorrelY 
Smith, [1923] 2 Ch. 32. 


PART I. SECT. 1. 

1 i. Crime.] — Every crime Is wicked 
Sc felonious. — H.M. Advocate v. Ed- 
MISTON (1866), 6 Irv. 219.-HSCOT. 

^ •• Applicability of common law 
(u England — In criminal matters — To 
Canada.] — The criminal common law 
of England is still in force in Canada, 
except In so far as repealed, either 


expressly or by implication. — B rous- 
SEAU V. R. (1917), 66 S. C. R. 22 ; 39 
P* L- R* 114 ; 29 Can. Grim. Cas. 207. 
— CAN. 

JS' TT; ManUoba--When 

restrictea.] — The common criminal law 
of England of July 16, 1870, Is the 
law of Manitoba saved as altered, 
varied, modified, or affected by the 


Code, or it is preserved under the Code, 
except in so far as it is thereby ex- 
pressly or by implication repealed ; Sc 
it is operative even in case provided 
for by the Code unless there is suoh 
repugnan(w as to cause the Code to 
prevail. — R. v. Elniok, R. v. Cle- 
ments : R. V. Burdik (1920), 2 W. W. R. 
606 ; 63 D. L. R. 298 ; 30 Man. L. R. 
415.— CAN. 
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4 . Application to summary proceedings.] 

A member of an English school board was im- 
prisoned in Ireland by a ct. of summary juris- 
diction under Criminal Law & Procedure (Ireland) 
Act, 1887 (c. 20), for unlawfully taking part in a 
criminal conspiracy to interfere with the adminis- 
tration of the law in a proclaimed district in 
Ireland : — Held : the member had been “ punished 
with imprisonment for a crime ” within the meaning 
of Elementary Education Act, 1870 (c. 76), Part I., 
Sched. II., r. 14. 

Conspiracy is a crime in Ireland as in England. 
It is an offence against the Crown for which an 
indictment lies at common law. The circumstance 
that the Crown did not proceed against pltf. for 
conspiracy by indictment, but preferred the 
charge upon which he was convicted before a 
ct. of summary jurisdiction in Ireland, cannot 
alter the nature of the charge (Day, J.). — Cony- 
BfiARE V, London School Board, [1891] 1 Q. B. 
118 ; 60 L. J. Q. B. 44 ; 63 L. T. 651 ; 55 J. P. 
151 ; 39 W. R. 288 ; 7 T. L. R. 4 ; 17 Cox, C. C. 
191, D. C. 

5. Not acts legalised by statute.] — 

Connor v, Kent, Gibson v. Lawson, Curran v. 
Treleaven, No. 808, pont, 

6. Criminal offence — Avoiding payment of fare 
— Railway Clauses Consolidation Act, 1845 (c. 20), 
s. 103.] — An offence under sect. 103 of the above 
Act for travelling in a railway carriage with- 
out having paid the fare, is a criminal offence, & 
the penalty recoverable under the sect, is not a 
“ civil debt ” within the terms of Summary 
Jurisdiction Act, 1879 (c. 49), s. 6, nor do the pro- 
visions of sect. 35 of that Act apply in such a 
case. — B. V. Paget (1881), 8 Q. B. U. 151 ; 51 

L. J. M. V. 9; 45 L. T. 794 ; 46 J. P. 151 ; 30 
W. B. 336, D. 0. 

Aniwtaiions .•-«eld. Kcnnard v. Sinimons (1884), 48 J. I\ 

' Yx p. Newson (1911). 104 L. T. 892. 

_ & Moss (1896), 74 L. T. 551 ; R. v. 

Burrows, etc., JJ.. Exp. Wilson (1897), 77 L, T. 338. 

7 . Tramways Act, 1870 (c. 78), s.51.] 

— Sect. 56 of the above Act all tolls, penalties, 
& charges under the Act might be recovered & 
enforced under 11 & 12 Viet. c. 43, &; any Act 
amending the same : — Held : proceedings taken 
under sect. 51 of the above Act against a person 
for avoiding pa^^ent of fare were proceedings in 
respect of a criminal offence, k, an action for 
malicious prosecution would lie against the persons 
taking them. 

The offence amounts to a misdemeanour, & if 
the peculiar mode of dealing \vith it had not been 
enacted by the same statute which creates the 
offence, it would be punishable, upon an indictment, 
as a misdemeanour, & subject the offender to fine 
or imprisonment. It is perfectly clear to my 
mind that this is a criminal offence (Lord Esher, 

M. R.). — Rayson V, South London Tramways 
Co., [1893] 2 Q. B. 304 ; 62 L. J. Q. B. 693 ; 69 
L. T. 491 ; 68 J. P. 20 ; 42 W. R. 21 ; 9 T. L. R. 
579 ; 37 Sol. Jo. 630 ; 4 R. 522, C. A. 

Anwtaiions ; — Refd. Re Solicitor, Ex p. Incorporated Law 

Soc. (1893), 69 L. T. 522 ; Wiflen v. Bailey & Romford 


U. C., [1915] 1 K. B. 600. Mentd. Knight v. North 
Metropolitan Tram. do. (1898), 14 T. L. r7286. 

8. Disobedience to bye-law.] — The Ct. 

of Appeal has no jurisdiction to hear an appeal 
from a decision of the High Ct. of Justice upon a 
case stated by justices as to an information for 
contravening the bye-laws of a school constituted 
under Elementary Education Act, 1874 (c. 76), for 
the information relates to a criminal matter 
within the meaning of Jud. Act, 1873 (c. 66), s. 47. 

It is clear that the matter complained of is in 
truth a criminal offence, for it is disobedience to 
bye-laws, which are enforceable as part of the law 
of the land, & a person guilty of disobedience to 
them is liable to a penalty. This is sufficient to 
constitute a criminal matter ; & we have no 

jurisdiction to hear this appeal (Bramwell, L.J.). 
— Mellor V. Denham (1880), 5 Q. B. D. 467 ; 49 
L. J. M. C. 89 : 42 L. T. 493 ; 44 J. P. 472, C. A. 
Annotatiom : — Apld. R. i\ Whltehurch (1881), 7 Q. B. D. 
534. Consd. A.-G. V. Bradlaugh (1885), 14 Q. B. 1). 
667 ; Seaman v. Burley, [1896] 2 Q. B. 344 ; Southport 
Corpn. V. Blrkdale U. 1). O. (1897), 76 L. T. 318. Refd. 
R. V. Paget (1881), 8 Q. B. D. 151 ; Saunders u. Richardson 
(1881), 45 J. P. 782 ; R. v. Tyler & International Com- 
mercial CJo., [1891] 2 Q. B. 588 ; Southwark & Vauxhall 
Water Co. v. Hampton U. C., [18991 1 Q. B. 273 ; Devon- 
port Corpn. v. Tozer (1903), 67 J. P. 269 ; R. v. Manchester 
Local Profiteering Committee, Ex p. L. & Y. Ry. (1920), 
89 L. J. K. B. 1089. Mentd. R. v. Lewis & Moss (1896), 
74 L. T. 551 ; Derby Corpn. v. Derbyshire County Council, 
[1897] A. C. 550. 

9. Criminal proceeding — Distinguished from 
civil proceedings.] — A.-G. v. Radlofp, No. 2, 
ante, 

10. .] — An order was made by 

justices directing deft, to fill up an ashpit so as to 
be no longer a nuisance. The Q. B. Div. made 
absolute a rule for a certiorari to quash the order, 
on the ground that it was not warranted by sects. 
94 & 96 of the above Act : — Held : the order of 
the justices was made “in a criminal cause or 
matter “ within the meaning of Jud. Act, 1873 
(c. 66), s. 47, & an appeal from the judgment of 
the Q. B. Div. could not be entertained. 

Why is not this proceeding under the above 
Act a “ criminal cause or matter within the mean- 
ing of Jud. Act, 1873 (c. 66), s. 47 ? It is certainly 
not a civil proceeding, & it may perhaps be said 
that every proceeding is either civil or criminal. 
Therefore, independently of authority, I am dis- 
posed to hold that this is a “ criminal cause or 
matter” (Bramwell, L.J.). — R. v, Whitchurch 
(1881), 7 Q. B. D. 534 ; stib nom. Re Nottincjham 
JJ., Ex p. Whitchurch, 50 L. J. M. C. 99 ; sub 
nom. Ex p. Whitchurch, 45 L. T. 379 ; 46 J. P. 
134 ; 29 W. R. 922 ; sub nom. Re Whitchurch, 
Ex p. Nottingham JJ., 45 J. P. 617, C. A. ; affg. 
S. C. sub nom. Ex p. Whitchurch, 6 Q. B. D. 
545, D. ^ 

Annotations : — Difltd. A.-G. v. Bradlaugh (1885), 14 Q. B. D. 
667. Consd. R. V. Central Criminal Court JJ. (1886), 18 
Q. B. D. 314 ; Ex p. Schofield, [1891] 2 Q. B. 428 ; Re 
Derbyshire County Council & Derby Corpn., [1896] 2 
Q. B. 53 ; Seaman v. Burley, [1896] 2 Q. B. 344. Refd. 
Loughborough Highway Board v. Curzon (1886), 2 T. L. R. 
678 ; R. V. Tyler & International Commercial Co., [1891] 2 
Q. B. 688; Derby Corpn. u. Derbyshire County CoimciJ, [1892] 
A. C. 550 ; Southport Corpn. v. Birkdale U. D. C. (1897), 


c. Criminal proceedings.] When- 
over a statute authorises the imprison- 
nieut of an ofi!ender against ito pro- 
visions, whether It be as the primary 
punishment for the offence or as 
punishment in the last resort, the 
proceedings against him must be 
yarded as criminal. — R. v. White, 
~ Sidney (1860), 1 Q. S. IL 9.-- 


•]-— Insolvents were foum 

Indian Insolvency Act 
8. 50, of wilfully preventl^ or pur 
posely withholding the production o 


papers relating to their affairs, & sen- < 
tenoed to three months* imprisonment : j 
— Held : the proceedings, so far | 
as they resulted in imprisonment, 
amounted to a criminal C6ise. — Re i 
Vallabhdas Jairam (1903), I. L. R. 

27 Bom. 394.-— IND. 

B. . ] — Acoused was convicted of ] 

having in his possession without la\Ni!ul | 
authority opium without first obtaining i 
a licence, & wa« condemned to pay a j 
fine of 1200 & costs & in default of ; 
payment to imprisonment. In default , 


of payment he was imprisoned. Upon 
termination of the imprisonment he 
was kept in custody for deportation. 
A writ of habeas corpus was ordered & 
acoused discharged from custody : — 
Held : the proceedings were criminal 
proceedings, & therefore the provincial 
Act giving an appeal from an order of 
dischaigo in habeas corpus was not 
applicable . — Re Mah Shin Shong, Re 
Sing Yim Hong, [1923] 1 W. W. R. 
1365 ; [1923] 4 D. L. H. 844 ; 39 

Can. Grim. Cas. 401 ; 32 B. C. R. 176. 
—CAN. 
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Cbimixal Law and Pbocedube. 


Sect, 1 . — The nature of crime in general — Definitions, 
Sect, 2 : Suh-secta, 1 cfc 2, 

76 L. T. 318 ; Wiflen v. BaUey & Romford U. C., [1915] 
1 K, B, 600 ; R. v. Manchester Local Profiteering Com- 
mittee, Ex p, L. & Y. Ry. (1920), 89 L. J. K. B. 1089. 
Mentd. Ex p, Saunders (1883), 11 Q. B. D. 191 ; R. v. 
Llewellyn (1884), 13 Q. B. D. 681 ; R. v. Kent JJ. (1885), 
1 T. L. R. 539 ; Whitaker v. Derby Urban S. A. (1885), 
65 L. J. M. C. 8. 


11. Penal actions.] — Penal actions were 

never yet put under the head of criminal law or 
crimes. No case has been cited where it has been 
held that a penal action is a criminal cause, & 
perhaps the point was never before doubted 
(Lord Mansfield, C.J.). — ^Atcheson v, Everitt 
(1776), 1 CJowp. 382 ; 98 E. R. 1142. 

Annotations : — Mentd. Be Banister (1847), 9 L. T. O. S. 412 ; 

Noble V. Ahier (1886), 11 P. D. 158. 

12. .] — (1) Where a trader harbours 

& conceals smuggled gCK^ds, he is liable in penalties 
for the illegal act of a servant, done in the conduct 
of the business, with a view to protect the smuggled 
goods, though the master be absent at the time, & 
the act be done by the servant upon the exigency 
of the occasion when the goods are discovered. 

(2) An information for the recovery of penalties 
is not a criminal, but a penal proceeding, in the 
nature of a civil action. — A.-G. v, Siddon (1830), 
1 Cr. & J, 220 ; 2 Man. & Ry. M. 0. 633 ; 1 Tyr. 
41 ; 9 L. J. O. S. Ex. 7 ; 148 E. R. 1400. 
Annotations: — As to (1) Consd. Lyons v. Martin (1838), 7 

li. J. Q. B. 214 : Newman v. Jones (1886), 17 Q. B. D. 

132. Refd. A.-G. V. IliddeU (1832), 2 Tyr. 523 ; Coleman 

V. Riches (1855), 16 C. B. 104 ; Harrison v. Leaper (1862), 

26 J. P. 373 ; Searlo r. Reynolds (1866), 7 B. & S. 704 ; 

Inland Revenue v. Cardiff Conservative Club Co. (1894), 

58 J. P. 120. As to (2) Refd. A.-G. v. Riddell (1832), 

2 Tyr. 523 ; Dewhirst v. I^earson (1833), 1 Cr. & M. 365. 

13. Penalty lor taking bribes.] — A 

warrant for the apprehension of a party for 
certain misdemeanours, whei*eof he is impeached, 
& also for certain penalties &■ forfeitures sued for 
in the Queen’s Ct.” by the A.-G., pursuant to 
33 Geo. 3, c. 52, s. 62, is criminal process, against 
which a party is not privileged redeundo after dis- 
charge by habeas corpus from illegal custody. — 
lie Douglas (1842), 3 Q. B. 825 ; 3 Gal. & Dav. 
509 ; 12 L. J. Q. B, 49 ; 114 E. R. 724 ; sub nom, 
R. V, Douglas, 7 Jur. 39. 

14. Penalty under Parliamentary 

Oaths Act, 1866 (c. 19).] — An information by the 
A.-G. to recover penalties inciured under the 
above Act is not a “ criminal cause or matter ” 
within the meaning of Jud. Act, 1873 (c. 66), s. 47, 
so as to preclude deft, from appealing against the 
judgment of the High Ct. at bar. — ^A.-G. v, Brad- 
lAUGH (1885), 14 Q. B. D. 667 ; 54 L. J. Q. B. 
206 ; 52 L. T. 589 ; 49 J. P. 600 ; 33 W. R. 673, 
C. A. ; previous proceedings (1884), 1 Cab. & El. 
440. 

Annotations: — ^Refd. R. v. Hausmami (1909), 73 J. P. 516 ; 

Be difford & O'Sullivan, (1921) 2 A. C. 570. 

15. On Revenue side of King’s 

Bench Division — Customs Consolidation Act, 1876 
(c. 36), s. 186.] — An infonnation by the A.-G. on 
the Revenue side of the K. B. Div. under sect. 186 
of the above Act is not a criminal information 
within the meaning of Criminal Appeal Act, 1907 
(c. 23), s. 20 (2), & no appeal lies to the Ct. of 
Oiminal Appeal from a conviction on such an 
information. — R. v, Hausmann (1909), 73 J. P. 
516 ; 26 T. L. R. 3 ; 3 Cr. App. Rep. 3, C. C. A. 

16. Penalty under Distress (Costs) 

Act, 1817 (c. 98).] — ^An order made by justices, 
under sect. 2 of the above Act, for the payment of 


Nbwsok (1911), 104 L.T. 892; 75 J. P.333 ; 22 Cox, 
0.0.461,D. C. 

17. Permitting persons of bad character 

to assemble on licensed premises.] — ^An information 
under 9 Geo. 4, c. 01, for permittmg persons of bad 
character to assemble on licensed premises is a 
criminal proceeding. — ^P arker v. Green (1862), 
2 B. & 8. 299 ; 31 L. J. M. 0. 133 ; 6 L. T. 46 ; 
26 J. P. 247 ; 8 Jur. N. 8. 409 ; 10 W. R. 316 ; 
9 Cox, C. C. 169; 121 E. R. 1084. 

18. Non-repair of highways.] — An indict- 

ment for non-repair of a highway is a criminal 
proceeding. — R. v, Hawkhurst (Inhabitants) 

; (1862), 1 New Rep. 88 ; 27 J. P. 262 ; 11 W. R. 
116. 

Annotation: — Mentd. R. v, Burney (1875), 31 L. T. 828. 

Attachment for contempt.] — See^ further. 

Contempt of Court, Attachment & Committal, 
Vol. XVI., pp. 7-10, 16 et seq, 

19. Summary proceedings for enforce- 

ment of debts.] — Summary proceedings for en- 
forcing what is merely a debt must be in the nature 
of civil, & not criminal, process (Mellor, J.). — 
R. V. Master (1869), L. R. 4 Q. B. 286 ; 10 B. & 8. 

I 42 ; 38 L. J. M. C. 73 ; sub nom, R. v, Martin, 

i etc., Gloucestershire JJ., Re James, 19 L. T. 

I 733 ; sub nom, R. v, Gloucestershire JJ., 33 
I J. P. 436 ; 17 W. R. 442. 

I Annotations : — Consd. Seaman v. Burley, [18961 2 Q. B. 344 
I l^fd. R. V. Korswill, [1895] 1 Q. B. 1. Mentd. Margriiiaon 
I V. TUdaley (1903), 67 J. P. 226. 

! 20. statutory offences — General rule.] — A person 

i committed to prison under Solrs. Act, 1843 (c. 73), 

I s. 32, for acting as a solr. though not duly quali- 
i fled, is a “ criminal prisoner ” within Prison 

I Act, 1805 (c. 126), 8. 4. Such a person 

j entitled to be treated as a first-class misde- 
; meanant by Prison Act, 1877 (c. 21), s. 41. 

It must ^ways be a question of the construction 
; of the particular statute whether an act is pro- 
I hibited in the sense that it is rendered criminal, 

' or whether the statute merely affixes certain con- 
; sequences more or less unpleasant to the doing of 
i the act. If the act is prohibited in the former 
I sense, it may be made the subject of an indictment 
for misdemeanour, or the statute may provide for 
summary proceedings either cumulatively or 
exclusively of the remedy by indictment (Bowen, 
L.J.). — Osborne v, Milman (1887), 18 Q. B. D. 
471 ; 66 L. J. Q. B. 263 ; 66 L. T. 808 ; 51 J. P. 
437 ; 36 W. R. 397 ; 3 T. L. R. 452, C. A. 

Annotations : — Eefd. Be Grayston, Be WaU (1888), 4 T. L. R. 

772 ; R. r. Nat Bell Liquors, 1922] 2 A. C. 128. 

21. .] — There are statutes which do 

not create an imperative & positive duty to the 
public, but which only impose, as the result of 
non-compliance with the directions of the statute, 
a pecuniary loss on the individual who does not 
so comply. In such a case it is not the intention 
of the le^lature to make the disobedience of the 
law a misdemeanour ; it is only the intention to 
provide that if the person does not comply with 
the directions of the statute he must submit to the 
penalty. In each case it is a question of the con- 
struction of the Act to see if that is what is meant 
(Bowen, L.J.). — R. v, Tyler & iNTERNATioNAii 
Commercial Co., [1891] 2 Q. B. 688 ; 61 L. J. M. C. 
38 ; 65 L. T. 662 ; 66 J. P. 118 ; 7 T. L. R. 720, 
C. A. 


Annotations: — Be!d. Rayaon v. South London Tram. Co. 
(1893), 69 L. T. 491 ; Southport CJorpn. v, Birkdalo U. D. C. 
(1897), 76 L. T. 318 ; Park v, RoyalUas Syndicate, [1912] 
I K. B. 330 ; Mpu^ v, L. & N.^W.. Ry., 11917] 2^K. B. 


the levying of a distress, is enforceable by imprison- 
ment in default of sufficient distress, such sum being 
a penalty & not a civil debt. — R. v, Daly, Ex p. 


Griffiths V, Studebakers (1923), 8^ J, P. 199. 

22. “Offender.”] — ^The word “offender” 

[in Dramatic Copyright Act, 1833 (c. 16), s. 2] is 
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only used here as a convenient expression, & is in 
no way meant to designate a criminal (Day, J.). — 
Adams v. Batlby, Com v. Francis (1887), 18 
Q. B. D. 626 ; 66 L. J. Q. B. 393 ; 66 L. T. 770 ; 
35 W. R. 637 ; 3 T. L. R. 611, C. A. 

Ajinotaiiona : — (k>nfd. Saunders v. Wiel, [1892] 2 Q. B. 321 ; 
Derbyshire County Council v, Derby Corpn. (1896), 74 
L. T. 747. Mentd* Jones v. Jones (1889), 22 Q. B. D. 
425 ; Hobbs v. Hudson (1890), 54 J. P. 360 ; Reeve v. 
Gibson, [1891] 1 Q. B. 652 ; Thomson v. Clanmorris, 
[1900] 1 Ch. 718. 


23. .] — The use of the word “ offence 

like the use of the word “offender” is not 
in itself conclusive as to the penal nature of 
Patents, Designs & Trade Marks Act, 1883 (c. 57), 
s. 68 (Lord Esher, M.R.). — Saunders v. Wiel, 

_ - - - Q. - 

40 W. R. 594 ; 8 T. L. R. 650 ; 36 Sol. Jo. 
591 ; 4 R. 1, C. A. i 

Annotations : — Consd. He Derbyshire County Council & I 
Derby Corpn., [1896] 2 Q. B. 53. Mentd. Thomson v. | 
Clanmorris, [1900] 1 Ch. 718. j 

24 . “Offence.”] — Saunders v. Wiel, ' 

No. 23, ante, \ 

25. .]— Primd facie, the words of ' 

Rivers Pollution Prevention Act, 1876 (c. 75), s. 3, 
would create a misdemeanour, the word “ offence ” ! 
being used. But it has been held in Adams v. ! 
Bailey, No. 22, ante, & Saunders v. Wiel, No. 23, ; 
ante, that the use of the word “ offence ” is not 
conclusive upon that point. We must see whnt 
arc the consequences which will follow, & if we 
find that what is described as an “ offence ” is 
followed, not by punishment, but by a remedy | 
equivalent to that for a civil wrong, then the 
matter is not a criminal one (Collins, J .). — Be 
Derbyshire County Council & Derby Corpn., 

( 1896] 2 Q. B. 53 ; svib nom, Derbyshire County 
Council v, Derby Corpn., 65 L. J. Q. B. 488 ; 
60 J. P. 474 ; 44 W. R. 543, D. C. ; affd, sub nom. 
Re Derbyshire County Council & Derby 
(JORPN., [1896] 2 Q. B. 297, C. A. ; sub nom. 
Derby Corpn. v. Derbyshire County Council, 
[1897] A. C. 550, H. L. 

Annotation : — Mentd. R, f, Manchester Profiteering Coin- 
inittoc, Exp. L. & Y. Ry. (1920), 89 L. J. K. B. 1089. 


26. Disobedience to order of sessions.] — The 

fact that an indictment will lie for a disobedience 
of an order of sessions is no reason that the dis- 
obedience should be an offence of a criminal 
nature. The offence here is that pltf. being of 
ability would not support his impotent relative, 
that is a duty the neglect of which, though only 
morally wrong before the statute [43 Eliz. c. 2, s. 7] 
is made a crime by the statute. It seems to me, 
therefore, that the commitment is not in the 
nature of civil but of criminal process to punish 
the pltf. for not performing the duty imposed on 
him by statute (Blackburn, J.). — Bancroft v. 

2 Q. B.^49 ; 8 B. & S. 


T. T "D OffPT . t a T 


a . r»t 


285. Mentd. R. v. Ireland (1868), 37 L. J. Q. B. 73 ; 
Myers v. Veitch (1869), 20 L. T. 847. 

27. Criminal prisoner — ^Vaccination Act, 1867 
(c. 84), s. 81.] — ^A person who is committed to 
prison in default of distress for non-payment of a 
sum of monejr adjudged to be paid by a ct. of 
summary jurisdiction on an information under 
sect. 31 of the above Act, is a “ criminal prisoner ” 
within the meaning of iSdsons Act, 1865 (c. 126), 
s. 4, & must be treated as such while in prison. — 
Kennard V. Simmons (1884), 50 L. T. 28 ; 48 
J. P. 651 ; 15 Cox, C. C. 397. 

Annotation : — Mentd. R. v. Burrows, etc. JJ., Ex p. Wilson 
(1897), 77 L. T. 338. 

28. Solicitors Act, 1848 (c. 73), s. 32.] — 

Osborne v. Milman, No. 20, ante. 

Part XIV., 

Sect. 14, yost; Contempt of Court, Attachment 
& Committal, Vol. XVI., p. 81, Nos. 990-996. 


Sect. 2.— ELEMENTS OF CRIME. 

Sub-sect. 1. — Overt Act. 

29. What is.] — R. v. Roberts, No. 747, post. 

30. Necessity for.] — R. v. Eagleton, No. 750, 
post. 

Attempt to commit crime.] — See Sub-sect. 6, 
post. 

Overt act In conspiracy.] — See Nos. 820, 830, 
post, & Sect. 6, sub-sect. 8, M., post. 

Overt act in treason.] — See Part XVII., Sect. 1, 
sub-sect. 2, post. 


Sub-sect. 2. — Mens Rea. 

A. In General. 

31. Implied in offence.] — (1) Intoxicating liquor 
was knowingly sold to a child under fourteen 
in a bottle, neither corked nor sealed, by a servant 
of a licensed person contrary to the express ordei*s 
& without the knowledge of his master, wKo was 
himself in charge of the premises at the time of 
the sale : — Held : the licence-holder could not he 
convicted under Intoxicating Liquors (Sale to 
Children) Act, 1901 (c. 27), s. 2, of “knowingly 
allowing ” a person to sell intoxicating liquor to 
a child under fourteen in a vessel neither corked 
nor sealed. 

(2) Under ordinary circumstances an offence 
implies a mens rea (Lord Alvbrstone, C.J.). — 
Emary V. Nolloth, [1903] 2 K. B. 264 ; 72 
L. J. K. B. 620 ; 89 L. T. 100 ; 67 J. P. 354 ; 52 
W. R. 107 ; 19 T. L. R. 530 ; 47 Sol. Jo. 567 ; 
20 Cox, C. C. 507, D. C. 

Annotations: — As to (1) Folld. AUchorn v. Hopkins (1905), 

69 J. P. 355 ; McKenna v. Harding (1905), 69 J. P. 354. 

Bald. Boyle v. Smith, [1906] 1 K. B. 432 : Strutt Clift, 

[1911] 1 K. B. 1 ; WUllams v. Pearce (1916), 85 L. J. K. B. 

959. 


jf art I. SECT. 2, SUB-SECT. 1. 
What is.]— -An indictmei: 

mt with writing i 
to a subject of 
the neutri 
to write i 

goods could h 

. , through the neutral 

the poerting of the letter wa 
^auflaolent to take th 


a o. (J.) 40.- 


corruptly s^clt 


from M., an appot. for a certificate for 
a pubUo-houso lioenoe, a bribe of £500 
** as a oonsideration for your corruptly 
voting for, & endeavouiing to procure 
the granting of ** a oertifioate for a 
public-house licence, ** & you did thus 
attempt to obtain £500 from M. 
in breach of your duty as a magis- 
trate ” : — Held : the indictment was 
irrelevant, in respect that it alleged 
nothing more than expression of will- 
ingness to commit a crime. — H.M. 
Advooatk V. Dick (1901), 3 F. (Ct. of 
Sobs) 59 ; 38 So. L. R. 580.— BOOT. 

SECT. 2, SUB-SECT. 2.— A. 

31 i. Implied in ojOTcncc.] — The ex- 


pression mens rea is descriptive of the 
state of mind which in the case of most 
oflenoes must accompany the doing of 
the prohibited act in order to render 
it an offence. Such mental element 
varies with different offences. Sc in 
the case of each oflenoe is only to be 
dlsooTered by detailed examination of 
the elements of the oflenoe. — M offatt 
V. HAa8ETT,U907J V. L. R. 515. — ^AUS. 

81 ii. .] — ^There is a presump- 
tion that mens rea, an evil intention, or 
a knowledge of the wrongfulness of the 
act., is an essential ingredient in every 
oflenoe. — Baldwin v. Snook, (1918J 
2 W. W. R. 314 : 40 D. L. R. 333.— 
CAN. 
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Sect, 2, — Ele me nts of crime : Svb-sec t, 2j A.dt .B.] 

32, Essential Ingredient of crime.] — Deft., 
who was the owner & occupier of certain premises 
in the metropolis used for the purpose of manu- 
facture, was summoned under Smoke Nuisance 
(Metropolis) Act, 1853 (c. 128), ss. 1 & 2, for 
negligently using a furnace in such premises so 
that the smoke arising therefrom was not effectually 
consumed. The furnace in question wa^ con- 
structed so as to consume its own smoke if care- 
fully used, & the emission of smoke complained 
of was caused by the carelessness of the stoker 
employed by deft, to attend to the furnace. Deft, 
was not personally guilty of any negligence in 
connection with the matters : — Held : deft, was 
not criminally responsible for the negligence of 
his servant, & could not be convicted of the 
offence. 

It is a general principle of our criminal law that 
there must be as an essential ingredient in a 
criminal offence some blameworthy condition of 
mind. Sometimes it is negligence, sometimes 
malice, sometimes guilty knowledge — but as a 
general rule there must be something of that kind 
which is designated by the expression 7 nens rea* 
Moreover, it is a principle of our criminal law that 
the condition of mind of the servant is not to be 
imputed to the master. This principle of the 
common law applies also to statutory offences 
with this difference, that it is in the power of the 
legislature, if it so pleases, to enact, & in some cases 
it has so enacted, that a man may be convicted 
& punished for an offence although there was no 
blameworthy condition of mind about him ; but 
inasmuch as to do so is contrary to the general 
principle of the law, it lies on those who assert 
that the legislature has so enacted to make it out 
convincingly by the language of the statute 
(Cave, J.). — Chisholm v. Doulton (1889), 22 
Q. B. D. 736 ; 58 L. J. M. C, 133 ; 60 L. T, 966 ; 
53 J. P. 550 ; 37 W. R. 749 ; 5 T. L. R. 437 ; 
16 Cox, C. C. 675, D. C. 

Annotations : — Distd. Armltago Nicholson (1913), 108 

L. T. 993. Refd. Niven t?. Greaves (1890), 54 J. P. 

548. 

33. May be dispensed with by statute.] — 

Prisoner was indicted, under 9 Will. 3, c. 41, s. 2, 
for having been found in possession of naval stores 
marked with the broad arrow. The jury returned 
a verdict that prisoner was found in possession of 
copper marked with the broad arrow ; that they 
had not sufficient evidence before them to show 
that prisoner knew that the copper was so marked ; 
but that he had reasonable means of knowing that 
it was .so marked : — Held : upon these findings 


! prisoner could not be convicted of the offence 
! charged. 

I Mens rea is an essential ingredient in every 
j offence. It may be dispensed with by statute ; 
but the terms which should induce the ct. to infer 
that it is dispensed with must be very strong 
(CocKBURN, O.J.). — R. V* Sleep (1861), Le. & Ca. 
44 ; 30 L J. M. C. 170 ; 4 L. T. 625 ; 25 J. P. 
532 ; 7 Jur. N. S. 979 ; 9 W. R. 709 ; 8 Cox, C. C. 
472, C. O. R. 

Annotations .—-Zetd. R. v. Prince (1875), L. R. 2 C. C. R. 

154 ; R. V. Tolson (1889), 23 Q. B. D. 168 ; Blaker r. 

TUlstone (1894), 63 L. J. M. C. 72. 

! 34. .] — Dickenson v, Fletcher, 

^ No. 107, post 

I 35. .J — Peabks, Gunston & Tee, 

! Ltd. v. Ward, Hennen v. Southern Counties 
I Dairies Co., No. 102, post, 

j 36. .] — (1) Applts. were the owners 

i & occupiers of, but did not reside on, a farm, which 
was managed for them by a bailiff ^der the 
superintendence of a steward who resided some 
considerable distance away. Part of the business 
of the farm was the conveyance of milk to a rail- 
way station, & for this purpose the applts. had at 
the farm a four-wheel van which was usually 
driven to & from the station by a milkman. The 
van had applts.* names painted on the side, & it 
was constructed or adapted for use for the con- 
veyance of milk churns in the course of applts.* 
business as dairy farmers. On one occasion 
without the knowledge of applts. or the steward, 
& for his own purposes, the bailiff used the milk 
van, after carrying milk to the station, for bringing 
back his wife & others from a place of entertain- 
ment. In respect of this user applts. were con- 
victed of keeping & using the milk van "mthout 
having a licence therefor : — Held : the milk van 
was kept by applts., & they were responsible for 
its user by the bailiff on the day in question, 
as such user was not for the conveyance of goods 
or burden in the course of trade or husbandry 
within Customs & Inland Revenue Act, 1888 (c. 8), 
s. 4 (3), the conviction was right. 

(2) Under ordinary circumstances metis rea must 
be shown unless by express enactment the doctrine 
is excluded. — Strutt v, Clift, [1911] 1 K. B. 1 ; 
80 L. .T. K. B. 114 ; 103 L. T. 722 ; 74 J. P. 471 ; 
27 T. L. R. 14 ; 8 L. G. R. 989, D. C. 

Annotatitm : — As to (1) Diltd. I’helon & Mooro v. Keel, 

[1914] 3 K. B. 165. 

37. .] — I view with some trepida- 

tion any tendency to diminish the importance of 
the rule as to mens rea wliich has prevailed in 
respect of criminal charges. There are cases no 
doubt where a statute makes it plain that an 


33 i. Essential ingredient of crime — 
May be dispensed with by staivte .] — 
The question whether or not the 
common law doctrine of mens rea is 
excluded by a particular statute is to 
be determined by considering the 
scope & subject of the statute & the 
various circumstances which would 
make the application of the doctrine 
reasonable or unreasonable, ae well as 
the language of the statute. — R. v. 
Brson, [1914] V. L. R. 144.— AUS. 

83 ii. .] — The common 

law doctrine that to constitute crime 
there must be a guilty mind applies 
also to offences created by statute, 
unless it can be deduced from the 
statute itself that the Intention of the 
legislature was to exclude the applica* 
tion of that doctrine. The true rule 
for the determination of the question 
whether or not the application of the 
common law doctrine is excluded by 
the statute under consideration in each 
case is to consider the scope & object 


of the statute, & the various circum- 
stances which make the application of 
the doctrine reasonable or unreason- 
able, as well as the language of the 
particular statute under consideration. 
There are three classes of cases under 
the statute law: (1) those In which, 
following the common law rule, a 
guilty niind must either be necessarily 
inferred from the nature of the act 
done or must bo established by inde- 
pendent evidence ; (2) those in which 
either from the language or scope & 
object of the enactment to be con- 
strued, it is made plain that the 
Legislature intended to prohibit the 
act absolutely, & the question of the 
existence of a guilty mind is only 
relevant for the purpose of determining 
the quantum of punishment following 
the offence ; (3) those in which, 

although from the omission from the 
statute of the word ** knowingly " or 
“ wilfully *’ it is not necessary to aver 
in the indictment that the offence 


charged was knowingly ’'or** wilfully ** 
committed, or to prove a guilty mind, 
& the commission of the act in itself 
primd fade Imports an offence, yet the 
person charged may still discharge 
himself by proving to the satisfaction 
of the tribunal which tries him that in 
fact he had not a gmilty mind. — R. t?. 
Ewart (1905), 25 N. Z. L. R. 709.— 
N.Z. 

33 Hi. .] — Where a statute 

with a penalty for non-performemce 
imposes a duty upon a person & such 
person falls to perform such duty 
through his own negligence our law 
does not permit such person to set up 
a defence based on the absence of 
mens rea. Where there is an absolute 
prohibition in a statute, a man who 
con show that he has broken it through 
no fault of his own might well be heard, 
but not one who admits that through 
his own fault ho has contravened it. — 

R. V. ViEDGE (1917), E. D. L. 160.— 

S. AF. 



Part I. — ^Principles op Criminal Liability. 


33 


offence is created without a criminal intention on t 
the part of the person who is charged, but those | 
cases, where the ct. is dealing with a question of 
crime, are to my mind in themselves anomalous, 

& I should hesitate to increase their number with- j 
out being satisfied upon argument that this is one j 
of them (Atkin, L.J.)- — Mahmoud & Ispahani, 
ri921] 2 K, B. 716 ; 125 L. T. 161 ; sitb nom. ; 
Mahmoud v, Ispahani, 90 L. J. K. B. 821 ; 37 i 
T. B. B. 489 ; 26 Com. Oas. 215, C. A. ' 

38. Necessity for proof of — Statutory require- 
ment.] — In cases where a statute requires a motive 
to be proved as an essential element of a crime, 
the prosecution must fail if such motive is not 
proved. The absence of mens rea reaUy consists 
in an honest & reasonable belief entertained by 
the accused of the existence of facts, which, if 
true, would make the act charged against him 
innocent. — Bank op New South Wales v. Piper, 
ri897] A. 0. 383 ; 66 B. J. P. C. 73 ; 76 B. T. 572 ; 
61 J. P. 660 ; 13 T. B. R. 413, P. C. 

Annotations: — Reid. Blain v. King, [1918] 2 K. B. 30; 

Jl. V. Wheat, R. v. Stocks, [1921] 2 K. B. 119. 

39. What amounts to absence of mens rea.] — 

Bank of New Sobth Wales v. Piper, No. 38, 

ante. 

40. Effect of absence of.] — To obtain a con- 
viction under Merchandise Marks Act, 1887 (c. 28), 
the case must be one in which mens rea in fact 
exists ; but although the burden of proof is 
shifted 4&; the prosecution have not to prove mens 
rca^ yet if deft, can prove absence of mens rea 
he is to be acquitted. Mens rea must be applied 
to the particular offence & there may be an in- 
nocence of intention to infringe the Act, although 
there may be suspicion of the genuiness of the 
trade mark. — Christie, Manson Woods v. 
Cooper, [1900] 2 Q. B. 522 ; 69 B. .T. Q. B. 708 ; 
83 B. T. 54 ; 64 J. P. 692 ; 49 W. R. 46 ; 16 
T. B. R. 442. 

Annotations: — Consd. R. v. Pliillips (J,), R. r. Phillips (P.), 

R. V, Phillips (D.) a909), 73 J. P. 458. Reid. Stone r. 

Burn, [1911] 1 K. B. 927. 


B. In Particular Cases, 

Cruelty to animals — Guilty knowledge.] — See 

Animals, Vol. II., pp. 284-286, Nos. 565-579. 

41. Sale of adulterated or altered food — Sale of 
Food & Drugs Act, 1875 (c. 63), s. 6.] — In a 

prosecution under sect. 6 of the above Act for 
“ selling to the prejudice of the purchaser any 
article of food or any drug which is not of the 
nature, substance, & quality demanded by such 
urchaser,” it is not necessary to prove guilty 
nowledge on the part of the seller. — Betts v, 
Armstead (1888), 20 Q. B. D. 771 ; 57 B. J. M. C. 
100 ; 58 B. T. 811 ; 52 J. P. 471 ; 36 W. R. 720 ; 
16 Cox, O. C. 418, D. C. 

Annotaiiona : — FoUd. Painr. Boughtwood (1890), 24 Q. B. D. 
353. Reid. Brown v. Foot (1892), 61 L. J. M. C. 110 ; 
Poarke, Gunston & Tee v. Ward, Hennen v. Southern 
Counties Dairies Co., [1902] 2 K. B. 1 ; Smithies r. Bridge 
(1902), 71 L. J. K. B. 555. 

42. .] — A vendor of milk under a 

contract consigned milk to a railway co. for 
carriage to P. station, where it was to be delivered 
to purchasers. On arrival at that station the 
milk was found to be adulterated by the addition 
of 9 per cent, of water. The adulteration took 
place without the knowledge of the vendor during 
the railway transit : — Held : the vendor was 
liable to be convicted, under sect. 6 of the above 
Act for selling, to the prejudice of the purchaser, 
milk which was not of the nature, substance & 
quality demanded, but the vendor’s personal 
innocence of the adulteration was a fact to be 
taken into account in mitigation of punishment. — 
Parker v, Alder, [1899] 1 Q. B. 20 ; 68 B. J. Q. B. 
7 ; 79 B. T. 381 ; 62 J. P. 772 ; 47 W. R. 142 ; 
43 Sol. Jo. 15 ; 19 Cox, C. C. 191, D. C. 

Annotaiiona : — FoUd. Amdrews v. Luckin (1917), 87 L. J. K. B. 

507. Consd. Buckingham v. Duck (1918), 120 L. T. 84. 
Reid. Oatley r. Lemon (1905), 92 L. T. 200 ; Warrington 
u. Windhill Industrial Co-op. Soc. (1918), 88 L. J. K. B. 
280. 

43 . ,] — Where a farmer, under a 

contract of sale of pure milk, delivered at a railway 
station genuine milk for dispatch by rail to the 


f. NeccssUu for proof of.] — lie 
IlANCHHODDAS (1896), I. L. R. 22 
Bom. 317.— IND. 

g. — — .] — Accused sold, but was ; 

allowed by the vendee to remain in 
possession of, a heifer. Thereafter ho 
handed the heifer to one of his creditors ; 
as security for payment of a promissory 
note. The heifer was subsequently 
sold by the pledgee under a power of 
sale given in the note : — Held : 

accused was ^vTongly convicted of ; 
theft of the property of the first vendee, I 
as there was an entire absence of mens 
rea on the part of accused. — R. v. ; 
Koti (1908), E. D. C. 234.~S. AF. ! 

38 i. Staiviory requirement .] — I 

[t is an elementary principle of our 
'ommou law that no person can be 
* ' of a criminal 

__ proof of mens , 

There is a presiunption that tnem rta^ ! 
i knowledge of the fa^jts that make the 1 


has found it necessary in I 

he public interests to pass enactments I 
i which certain prohibited acts are 
onstituted into crimes even in the 
bsence of the knowledge & intention 
eocssary to constitute mens rea . — 

1. V. Werner, [1917] K. D. L. 71.— 

. AF 

h. — — > Act peremptorily forbid- 
en in the interest of public morality 
: convenience .] — Where the law in the 
iterest of public morality or oonveiii- 
ace peremptorily prohibits any act, 
mocenco of intention or belief is no 
Bino Yuen, [1921] 
W. W. R. 606.— CAN. 

k- Act penalised for public 

J. — VOL. XIV. 


bencjll.] — It is unnecessary to prove 
mens rea when for tlio public benefit 
a penalty Is pi'oscribed for the doing or 
omission of an act. — ^R. v. Goldberg, 
[1919J O. P. D. 55.— S. AF. 

1. JFhen presuified.] — An in- 

dictment in certain counts charged 
the destruction of the vessel with 
intent thereby to prejudice the under- 
writers, & in others simply charged the 
crime without alleging the intent, & 
prisoner was found guilty on all the 
counts : — Held : it was not necessary 
to show the prisoner’s knowledge of 
the insurance, as he must be presumed 
to have intended the necessary conse- 
quence of his act, which was to pre- 
judice the underwriters. — R. v. Tower 
(1880), 20 N. B, R. 168.— CAN. 


vrjL ujl oko »uo xuiuiu. v\j 

have administered dhatura to three 
members of her family : — Held : she 
must be presumed to have known that 
the administration of dhatura was 
likely to cause death, although she 
might not have administered it with 


U, — x'riMUXiur woo 

convicted of publishing in the Kerry 
Sentinel of which he was proprietor 


evidence of Intent. 

In every class of crime other than 
libel prior to 6 & 7 Viet., the thing 
dealt with is not the intent presumed 
in law but personal intent actually 
existing in fact in the mind of deft., 
& that is a question for the jury. — 


R. V. Harrington (1888), Crimes 
Ireland Act, Cases 12. — IR. 

o. — — .] — As soon as an 

act is proved to be a crime there is 
sufficient evidence of wicked & feloni- 
ous intent. — H.M. Advocate v. Ed- 
MI8TON (1866), 5 Irv. 219. — SCOT. 

p. What amounts to at}scnce of 
mens rea — Provocation .]; — The provo- 
cation contemplated by Penal Code, 
s. 300, should be of a character to de- 
prive the oilender of his self-control. 
In determining whether it was so. It 
is admissible to take into account the 
condition of mind in which the offender 
was at the time of the provocation. — 
R. V. Khooayi (1879), 1. L. R. 2 Mad. 
122. — iNn_ 

q. Corporation — Krwu'ledye of 


— R. V. Panton, Ex p. Farmer; 
DupE Co., Ltd. (1888), 14 V. 


Rippling EU G908), 9 AV. L. 

14 Can. Crim. Cas. 111. —CAN, 

PART 1. SECT. 2, SUB-SECT. 2.— B. 

r. Sale of adulterated or altered 
food — In general.] — In proceedings 
under Adulteration Acts the absence 

.......... ........ ic, Acfnnna r>-vi-*cwrkf wLoTA 


I, 25 N. Z. L. ; 

g, Obstruction o. 

Sale of Food d: Drugs Act, 1899 (c. 51), 
8. 16.]— AVhere an inspector of food 6: 
drugs required a sample of whisky 
i from a particular bottle, & the hus- 
i band of the publican, who the justices 
D 
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purchaser, &; the milk was found by an inspector 
of nuisances, on reaching the arrival station, to 
be deficient in milk fat & other solids> & there was 
no evidence before the justices that it was not 
tampered with on the journey : — Meld : the mere 
fact that the milk was genuine at the time when 
it was handed over to the railway co. did not 
relieve the farmer from liability for selling milk 
not of the nature, substance & quality demanded 
by the purchaser under sect. 6 of the above Act 
& 42 As 43 Viet., c. 80, s. 3 . — ^Andrews v. Luckin 
(1917), 87 L. J. K, B. 607 ; 117 L. T. 726 ; 82 
J. P. 81 ; 34 T. L. R. 33 ; 26 Cox, C. 0. 124 ; 
16 L. G. R. 199, D. 0. 

44. Sale of Food & Drugs Act, 1875 

(o. 63), s. 9.] — A person selling an altered article 
can be convicted under sect. 9 of the above Act 
although at the time he sold it he did not know 
of the alteration.— Pain t\ Boughtwood (1890), 
24 Q. B. D. 363 ; 69 L. J. M. 0. 46 ; 62 L. T. 
284 ; 64 J. P. 469 ; 38 W. R. 428 ; 6 T. L. R. 
167 ; 16 Cox, C. C. 747, D. C. 

AnnoUaions : — rV>lld. Dyko v. Gower, [18921 1 Q. B. 220 ; 

Morris v. Corbett (1892), 66 J. P. 649. Refd. Brown v. 1 

Foot (1892), 61 L. J. M, C. 110; Hunt v. Richardson, i 

[1916] 2 K. B. 446. | 

45. .] — In a prosecution under 

sect. 9 of the above Act, it is sufficient to prove 
that an article of food has been altered by the 
abstraction of some part of it, & sold in its altered 
state without notice, & it is not necessary to prove 
that it so altered by the seller with intent to 
sell it in its altered state without notice. — Dyke 
V, Gower, [1892] 1 Q. B. 220 ; 61 L, J. M. C. 70 ; 
66 L. T. 760 ; 66 J. P. 168 ; 17 Cox, C. C. 421, 
D. C. 

Annotations FoUd. Morris t\ Corbett (1892), 56 .1. P. ! 

649. Reid. Spiers & Pond r. Bennett, [1896] 2 Q. B. 65. f 

46 . — The servant of C., a dairy- 1 

man, being short in his supply of milk, bought two j 
g^ons from another dairyman & mixed it with ! 
his own & sold the same to customers. C. being ' 
summoned imder sect. 9 of the above Act : — 
Meld : though neither C. nor C.’s servant knew 
or had reason to suspect the milk was adulterated, 
this was no defence. — Morris v, Corbett (1892), 
66 J. P. 649, D. C. 

47 . — Xn order to prove an offence j 

of selling an article of food altered by the abstrac- i 
tion therefrom of any part of it so as to affect I 
injuriously its quality, substance or nature, with- i 
out making disclosure of the alteration, contrary | 
to sect. 9 of the above Act, it is not necessary | 
for the prosecution to prove mens rea on the part i 
of the seller. — Spiers & Pond v. Bennett, I 
[1896] 2 Q. B. 66 ; 66 L. J. M. C, 144 ; 74 I.. T. 1 


697 ; 60 J. P. 487 ; 44 W. R. 610 ; 12 T. L. R. 
380 ; 40 Sol. Jo* 479 ; 18 Cox, C. C. 832, D. C. 
Annotation : — Mentd. Pearks, Gunston & Tee v. Houghton, 

[1902] 1 K. B. 889. 

48. Adulteration of bread — Common law.] — A 

baker who sells bread containing alum in a shape 
which renders it noxious is guilty of an indictable 
offence, if he ordered the alum to.be introduced 
into the bread, although he gave directions for 
mixing it up in a manner which would have 
rendered it harmless. — R. v, Dixon (1814), 4 
Camp. 12 ; 3 M. &; S. 11 ; 105 E. R. 616, N. P. 
AnnotcUions : — Apld. A.-Q. v. Slddon (1830), 1 Cr. & J. 220 ; 

R. t). Hicklin (1868), L. R. 3 Q. B. 360. Refd. R. v* 

Wolverhampton Recorder, Scott v. Wolverhampton JJ. 

(1868), 18 L. T. 395: R. v. Brallaford, (19051 2 B. 730. 

Meatd. R. V. Asplnah (1878), 2 Q. B. D. 48. 

49. Bread Act, 1886 (c.37),s.8.] — A person 

cannot be convicted, under sect. 8 of the above 
Act, for using prohibited mixtures or ingredients 
in the making of bread for sale, unless there be 
knowledge, either in himself or in the person em- 
ployed by him, of the presence of the mixture or 
ingredient. — Core v, James (1871), L. R. 7 Q. B. 
135 ; 41 L. J. M. C. 19 ; 26 L. T. 693 ; 36 J. P. 
519. 

Annotations: — Distd. Betts v. Armstead (1888), 62 J. P. 

471. Oonsd. Pain v. Boughtwood (1890), 24 Q. B. D. 

363. Apld. Brown v. Foot (^1892). 61 L. J. M. C. 110. 

Reid. Nichols v. Hall (1873), L. R. 8 O. P. 322 ; Hotchin 

V. Hindmarsh, [1891] 2 Q. B. 181. 

50. Possession of adulterated tobacco by dealer 
— Tobacco Act, 1842 (c. 93), s. 3.] — Under sect. 3 
of the above Act a dealer in & retailer of 
tobacco is liable to the penalty of £200 for having 
in his possession adulterated tobacco, although 
he has bought it as genuine A has no knowledge 
or reason to think that it is not so. — R. i\ WoOD- 

2 New Sess. Cas. 346; 16 L. J. M. C. 122 ; 10 
J. P. 791 ; 153 E. R. 907. 

Annotations : — Consd. Us Mahmoucl & Ispahanl, [1021] 

2 K. B. 716. Reid. R. r. Sleep (1861), Le & Ca. 44; 

Sherras v. De Rutzon, [1895] 1 Q. B. 918. 

51. Sale of food contrary to regulations— 
Milk (Prices) Order, 1917 .] — A carrier employed 
by applt. to supply his customers with milk 

I served a customer with what purported to be 
, two separate pints of milk, but which in fact were 
both short measure. The customer paid the 
carrier 8d., which was the maximum price for a 
quart of milk under the above Order. Owing, 
however, to the measure being short, the price 
paid for the actual milk served was at the rates 
of 10 Jd. per quart & 8Jd. per quart. Applt. had 
warned the carrier against giving short measure. 
Informations were preferred against applt. for 
selling the milk at prices exceeding the maximum, 
& he was convicted ; — Held : the conviction must 
be affirmed, since (1) applt. was liable for the act 


found was at the time acting os her 
manager, while pretending to uncork 
it, deliberately, os the justices found, 
broke the bottle ; but the justices did 
not find that he did so at tho request 
or with the authority or connivance 
of his wife, nor was there any evidence 
to that effect ; — Held : a conviction 
against the wife for wilful obstruction 
01 the inspector could not be sustahaed 
under sect. 16 of above Act, & the 
offence created by that sect, is one 
of intentional misconduct involving 
personal mens rea. — Taylor v. Nixon, 
[1910] 2 I. R. 94 ; 44 I. L. T. 81.—IR. 

t. ScUe by weight — Bread.] — 
Where a bve-law imposed a penalty 
for selling loaves of light weight : — 
Held : no evidence of mens rea was 
necessary to conviction, the word 
“ wilfully ** not being used In the 
statute or bye-law, — H. v. Chisholm 


(1907), 9 O. W. R. 914 ; 14 O. L. R. 
178.~-CAN. 

a. .] — ^An assize bye-law made 

it an offence for a person to offer or 
expose for sale or cause to bo sold 
or delivered to a purchaser certain 
articles below a fixed standard weight ; 

• — Held : mem rea was not required tx) 
constitute tho offence, — Ginsberg v. 
Benoni Municipality (1916), T. I*. D. 
284.--S. AP. 

b. SaU of food contrary to rega- 
lotions — lAve Stock {Sales) Order ^ 1918.1 
— In a prosecution of a farmer for sell- 
ing a heifer In calf for slaughter con- 
traiw to Live Stock (Sales) Order, 1918 : 
— Held: the fact that the seller did 
not know tho heifer was In calf was no 
defence to the charge — Anderson v. 
Rose, [1919] S. C. (J.) 20.— SCOT. 

0 , ,] — A butcher slaught- 

ered a cow which after grading liad 


been allocated to him by an official 
of the Food Control Department. 
When slaughtered the cow was found to 
be in calf, & the butcher was charged 
with a contravention of tho Live Stock 
(Sales) Order, 1919, s. 1. The sheriff 
convicted tho accused, finding In fact 
that when the cow was graded the 
OTader did not consider the cow to be 
In calf, nor did tho allocator when the 
cow was allocated, that before tho cow 
was slaughtered tho allocator dis- 
covered the cow to bo in calf, but did 
not inform the accused. Sc that when 
the cow was sent to be slaughtered the 
accused did not know that the allocatur 
had discovered it to be in oalf. Tho 
5 K>ou 8 od appealed JF/cW : oven If 
Justifiable ignorance was a good 
defence to the charge, the sherUf's 
findings in fact did not disclose Justifi- 
able ignorance. — Beattik v, Waugh 
( 1920), 67 Sc. L. R. 471.-W5COT; 
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of his servant which was performed within the 
scope of his authority, even though against 
applt.’s express instructions ; (2) mens* tea was 
not a necessary ingredient of the offence charged 
airainst applt. — ^Buckingham v. Duck (1918), 
88 L, J. K. B. 376 ; 120 L. T. 84 ; 83 J. P. 20 ; 
26 Cox, C. 0. 349 ; 17 L. G. R. 19, D. 0. 

Awaoiaiions : — As to (2) Consd. Pearks’ Dairies v. Tottenham 
Food Control Committee (1918), 88 L. J. K. B. 623. 
Generally* Mentd. Warbnrton v. Stamp (1919), 88 
L. J. K. B. 1170. 


the above Act, & the offence committed, if any, 
would be imder sect. 6 (1) (6) for causing or per- 
mitting any invoice or statement of the articles 
sold by him to be false in a material particular to 
the prejudice of the purchaser. — Needham & Co. 
V, WORCESTEBSHIRB CoUNTY COUNCIL (1909), 100 
L. T. 901 ; 73 J. P. 293 ; 25 T. L. R. 471 ; 7 
L. G. R. 595, D. C. 

Annctaiion : — Distd* Kyle v. Jowers (1914), 84 L. J. K. B. 
255. 


62. Margarine (Maximum Prices) Order, 

1917.] — Applts.’ assistant, in violation of their 
instructions, but by an innocent mistake, sold 
margarine to a customer giving only 14 i oz. by 
weight instead of 16 oz. Applts. were convicted 
by justices of contravening the above Order by 
selling margarine at a price exceeding the maximum 
price on the grounds (1) that the assistant was 
acting within the scope of her authority, (2) that 
short weight was equivalent to an increased 
price, (3) that rmns tea on the part of applts. was 
not an essential element of the offence : — Held : 
the conviction was right. — Pearks’ Dairies, Ltd. 

Tottenham Food Control Committee (1918), 
88 L. J. K. B. 623 ; 120 L. T. 95 ; 83 J. P. 36 ; 
35 T. L. R. 114 ; 26 Cox, C. 0. 360 ; 17 L. G. R. 
33, D. C. 

Annotation : — Mentd. Warburton v. Stamp (1919), 88 

L. J. K, B. 1170. 

53. False warranty — Sale of Food & Drugs 
Act, 1875 (c. 63), s. 27.] — A person giving a false 
warranty in writing to a purchaser in respect of an 
article of food or a drug sold by him is not liable 
to a penalty under sect. 27 of the above Act, if at 
the time of giving the warranty he did not know, 
& had no reason to believe, that the warranty was 
false. — Derbyshire v. Houliston (1897), 61 
J. P. 374 ; 46 W. R. 527 ; 13 T. L. R. 377 ; 41 
Sol. Jo. 491, D. C. 

-.] — See, further, Food & Drugs. 

54. False description in invoice — Fertilisers & 
Feeding Stuffs Act, 1893 (c, 56), s. 3 (1) (b).]— 
Applt. was the manager in London of a co. trading 
in chemical fertilisers. The co. entered into a 
contract with the S. co. for the sale of T. phosphate 
powder, & an invoice was sent describing the 
goods as containing 38 to 45 per cent, of total 
phosphates. Applt. was prosecuted by the county 
council for an offence under sect. 3 (1) (6) of the 
above Act ; — Held : applt. was guilty of causing 
or permitting the invoice to be false in a material 
particular, though there was no evidence that he 
saw the particular invoice sent out, or otherwise 
knew the contents to be false. — Korten v. West 
Sussex County Council (1903), 72 L, J. K. B. 
514 ; 88 L. T. 466 ; 67 J. P. 107 ; 19 T. L. R. 
354 ; 20 Cox, C. C. 402 ; 1 L. G. R. 446, D. C. 

Annotations Laird v, Doboll, [1908] 1 K. B. 131. 

Consd. Needham v. Worcestershire County Council (1909), 

100 L. T. 901. 

65. .] — Mens rea is not a con- 

stituent element of the offence created by sect. 3 
(1) (6) of the above Act. — I aAIRD v, Dobeli., 
[1906] 1 K. B. 131 ; 76 L. J. K. B. 163 ; 93 L. T. 
842 ; 70 J. P. 62 ; 64 W. R. 606 ; 21 Cox, C. C. 
66 ; 4 L. G. R. 232, D. C. 

An^iati<m : — Oonsd. Needham r. Worcestershire County 

Council (1909), 100 L. T. 901. 

56. Fertilisers & Feeding Stuffs Act, 1906 

(c. 27), s. 6.] — Where a person, who sells any 
article for use as food for cattle or poultry, gives 
an invoice with the article sold which is inaccurate 
as to the percentage of oil & albuminoids, he does 
not commit an offence against sect. 6 (1) (a) of 


57. Possession of unjust measure — Weights 
& Measures Act, 1878 (c. 49), s. 25.] — Applts. were 
convicted of having in their possession for use for 
trade a false or unjust measure contrary to sect. 25 
of the above Act. A servant of applts. had been 
sent out with a tank waggon containing oil, & had 
in his possession two five-gallon measures for the 
purpose of measuring oil sold & delivered to 
applts.’ customers from the tank waggon. One 
of such measures was correct, but the other, which 
also belonged to applts., was found to contain a 
quantity of soap which rendered it false & unjust 
to the extent of three tfc a half pints. The measures 
supplied to applts.’ servant were correct, but 
other measures set aside for repair were accessible 
to him. The oil in each waggon was checked 
morning & evening, & the servant did not bring 
back more oil than his deliveries during the day 
accounted for. Applts. were not cogmsant of 
their servant’s conduct, nor did they give their 
sanction & approval to the use by him of the 
unjust measure : — Held : the conviction must be 
quashed, since, although mens rea on the part of 
the employers was not an element in the offence, 
the physical possession of the unjust measure by 
applts.’ servant was not in the circumstances the 
possession of applts. — Anglo-American Oil Co., 
Ltd. V. Manning, [1908] 1 K. B. 536 ; 77 L. J. K. B. 
206 ; 98 L. T. 570 ; 72 J. P. 35 ; 24 T. L. R. 215 ; 
6 L. G. R. 299, D. C. 

Annotation : — Reid. Buckingham r. Duck (1918), 120 L. T. 

84. 


58. Delivering short weight — Weights & 
Measures Act, 1889 (c. 21), s. 29.] — Where a 
vehicle carrying coal for a delivery to a purchaser 
from a coal merchant is stopped, & the sacks it 
contains are weighed, imder sect. 29 of the above 
Act, the person in charge of the vehicle is not 
guilty of an offence under that sect., though the 
sacks of the coal are proved to be of less weight 
than that represented by labels on the sacks & 
delivery notes sent out mth the sacks, if he 
himself is unaware of, & has nothing to do with, 
the deficiency in weight.^ — Paul v. Hargreaves, 
[1908] 2 K. B. 289 ; 77 L. J. K. B. 535 ; 98 L. T. 
751 ; 72 J. P. 231 ; 24 T. L. R. 501 ; 21 Cox, 
C. C. 584 ; 6 L. G. R. 630, D. C. 

-.] — See, further, Weights & Measures. 

59. Notification of contagious disease — Con- 
tagious Diseases (Animals) Act, 1869 (c. 70), s. 75.] 

— ^An order of the Privy Council made under 
sect. 75 of the above Act, directed that any person 
in possession or charge of an animal being affected, 
should with all practicable speed give notice to a 
police constable : — Held : it must be proved that 
the person in possession or charge, & summoned 
for the violation of the order, had knowledge of 
the animal being affected, to justify conviction. — 
Nichols v. Hall (1873), L. R. 8 0. P. 322 ; 42 
L. J. M. 0. 106 ; 28 L. T. 473 ; 37 J. P. 424 j 
21 W. R. 679. 


Annotations : — Refd. Dickenson v, Fletcher (1873), L. 
9 C. P. 1 ; Sherras v. Do Rutzon, [1895] 1 Q. B. 918. 

D 2 
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Sect. 2. — Eleme nts of crime: S ub- sect, 2, B. ] 

60. Exposure for sale of diseased meat — ^Common 
law.] — A meat salesman can be indicted &> con- 
victed at common law, for knowingly sending or 

(1862), 3 F. & F. 106, C. C. R. 


65. Sale of articles bearing forged trade mark 
— Merchandise Marks Act, 1887 (c.28 ).] — Christie, 
Manson & Woods v. Cooper, No. 40, ante, 

.] — See, further. Trade Marks, ^ 

TMAitrira kr. 'nTj'armcfl 

by carrier — 6 

c. 16, s. 2.] — In an information on sect. 2 of the 


61. .] — A carrier & jobbing butcher 1 

can be indicted convicted at common law for ' 
knowingly bringing to market moat unfit for ! 
human food. — R. v. Jarvis (1862), 3 F. & F. 108. i 

02. .] — A person is not indictable for 

sending to a meat salesman meat he knows to be 
unfit for human food, if he does not know & intend 
that it is to be sold as human food. — R. v. Crawley 
(1862), 3 F. & F. 109. 

63. Public Health Act, 1875 (c. 55), s. 117.] 

— Deft, having in liis possession diseased meat 
exposed for sale can be convicted under sect. 117 
of the above Act without proof of actual personal , 
knowledge that the meat was so diseased. — Blakeu 
r. Tillstone, [1894] 1 Q. B. 345 ; 63 L. J. M. C. 
72 ; 70 L. T. 31 ; 58 J. P. 184 ; 42 W. R. 253; 
10 T. L. R. 178 ; 38 Sol. Jo. 185 ; 10 R. 94, D. C. 

Anvoiatinns : — Consd. Hobbs r. Winchester Corpn., [1910] 

2 K. B. 471. Reid. Firth r. McPhail, [1905] 2 K. B. 300. 

64. .] — Wliere meat intended for 

human consumption is exposed for sale & is 
condemned as unsound, the pei'son in whose 
possession or on whose premises the meat is found 
is liable to conviction under sect. 117 of the 


aver that deft, is not a person qualified to kill 
game, nor that he had the game in his possession 
knowingly. — R. v. Marsh (1824), 2 B, & C. 717 ; 
4 Dow. & Ry. K. B. 260 ; 2 Dow. & Ry. M. C. 
182 ; 107 E. R. 550. 

Annotations: — Coxisd. R. v. Prince (1875), L. R, 2 C. C. K. 
154. Refd. Fletcher v. Calthrop (1845), 6 Q. B. 880 ; 
Newman v. Jones (1886), 17 Q. B. D. 132 ; Sherros v. 
Do Hiitzen. [1895] 1 Q. B. 918. Mentd. Kenyon v. Hart 
(1865), 34 L. ,T. M. C. 87 ; Cotterlll v. Lempriere (1890), 
24 Q. B. D. 634. 

67. Possession of naval stores — 9 & 10 Will. 3, 

c. 41, s. 2.] — On an indictment charging deft., 
under sect. 2 of the above Act, with being in 
possession of naval stores marked witli the broad 
arrow, it is necessary to show not only that deft, 
was possessed of the articles, but also fJiat ho 
knew they were marked A\dth the broad arrow. — 
R. r. Cohen (1858), 8 Cox, C. C. 41. 

Annotations: — Folld. R. v. Sleep (1861), 8 Cox, C. C. 472. 
Reid. R. r. Prince (1875), L. R. 2 C. C. R. 154 ; R. v. 
Tolson (1889). 23 Q. B. D. 168. 

68. .] — R. V. Sleep, No. 33, ante. 


railway nuii/.j — vviicrt; vji. ot cy, ruutsivuii irum i.’'( . 

cases which contained oil of vitriol, & N. had 


jiuucaft ui ujiu mc-O/U. — xAuxjxir? t. rv 

irN., [1910] 2 K. B. 471 ; 79 L. ,T. K. B. 1123 ; 
L. T. 841 ; 74 J. P. 413 ; 26 T. L. R. 557 ; 
8 L. G. R. 1072, C. A. 

Annoiaiion : — Refd. Bothamley v. Jolly, [1915] 3 K. B. 


425. 


were of an entirely dilTcrent description, & G. <fc 
S. had no knowledge of what the contents really 
were, Sc sent them innocently by the railway : — 
Held : they were not liable to be convicted under 
5 & 6 Will. 4, c. evii., s. 168, guilty knowledge 


d. Exposure for sale of diseased 
vi€(d.\ — Knowledge that an animal in j 
diseased is necessary to const4tut(‘ an 
offence against Health Act, 1898 
(S.A.), H. 109. — Mahteu Butchkhs, 
Ltd. V. Laughton & Coombs, Ltd. 
(1915), 19 C. L. R. 349.- -AUS. 

e. Customs — False entry.] — Defts. 
relying upon a statement of the 
Minister of Customs reported in Com- 
monwealth Hansard & tiie newspapers 
that the goods in question were free, 
instructed their clerk to pass an entry 
in the following terms: “ 39 bales of 
paper for wTapping fruit^ — Free.” 
The clerk had no knowledge of the 
size of the paper but was informed by 
a customs olricial that being free it 
was 10 by 10, & by the latter’s direction 
he inserted those figures. The paper 
was not in fact 10 by 10, & defts. were 
charged under Commonwealth Cus- 
toms Act, 1901, 8. 234 (d), with having 
made an entry which was false in 
that particular, but magistrates dis- 
missed the charge : — Held : a guilty 
intent is not necessary to constitute 
an offence under the above Hi*ct. — 
Dawson r. Jack (1902), 28 V. L. R. 
634.— AUS. 

f. .] — Proof of the cxwtence 

of mens rea is not essential io the 
establishment of an offence under the 
Commonwealth Customs Act, 1901, 
s. 234 (c). — Stephens v. Reid Hi.) & 
Co. (1902), 28 V. L. R. 82.— AUS. 

Eeclaraiion.] — Mens rea 

is not necessary to constitute an 
offence under s. 243, the object of that 
sect, being to throw upon the person 
making the declaration the obligation 
of making a declaration which Is true 
in fact, & to penalise the pei-son who 
makes a declaration which is untrue 
in fact for the mistake he has made. — 


CUAMBEKLAIN V. FENN (1906), 26 

N. Z. L. R. 152.— N.Z. 

h. Factory tfr Workshop Acts — 
Employment at less than minimum 
v'(ige.}~Held : knowledge or wilfulncss 
is not necessary to constitute an 
offence under Factories & Shops Act, 
1915, s. 226 (1) (a), & it is not a de- 
fence t-o a prosecution for emi)loyiiig 
a person at loss than minimum wage 
imdcr that act that deft, reasonably 
believed in a state of faiits which if 
true would have disproved the charge. 
—Duncan r. Eui.ib (1916), 21 C. L. R. 
379.— AUS. 

k. Game — Poaching. ] — A. demised 
to a coursing club the exclusive right 
of hunting, coursing, & killing hares 
on his land.s. Sub.seqiiently A. gave 
permission to H. & M. w'ho weiv) 
ignorant of the demise to himt over 
the lands. H. & M. did hunt & look 
for game — Held, : an offence was 
committed, even it they believed that 
they had authority to hunt or look for 
game on A.’s land. — Colijnh v. 
Mitrphy & Horgan (1912), 46 I. L. T. 
240.— IR. 

l. Public Health.] — In order to 
support a conviction under the clause 
in the Victoria Consolidated Health 
Bye-law, 1886, providing ; No person 
shall let, occupy, or suffer to bo 
occupied as a dwelling or lodging, any 
room (a) which does not contain at 
least 384 cubic feet of space for each 
person occupying the same,” it is 
necessary that there should be some 
evidence of guilty knowdedge, actual 
or constructive, on the part of the 
person charged. — Re Wing Kke (1893), 
2 B. C. R. 321. - CAN. 

m. Tramvmy — Travelling tviOuml 
payment of fare. ] — Under clause 1 7 of 
the regulations to the Tramways Act, 


1890, Sell. II., an intention to defraud 
is not a necessary ingredient of the 
offence of avoiding payment of a faro 
w'ithin the meaning of the clause. — 
Cochrane r. Tuthill, [1908] V. L. R. 
649.— AUS, 

n. Sale of articles hearing forged 
trade wm/7;. ] —Deft, w'as imlicted &; 
convicted under Criminal Code, 
s. 400 (5), for having unlawfully filled 
bottles wdth an article of food for the 
purpose of sale or traffic therein, such 
bottles having stamped upon them the 
trade mark of an incorporated co. — 
The evidence showed that the bottles 
in question were tilled by doft.’s servant 
without deft.’s knowledge. The jury 
returned a verdict of ” guilty without 
knowledge ” : — Held : the clear object 
of the statute being to protect manu- 
facturers & others in the use of their 
registered trade marks, knowdedge on 
the part of deft, was not of the essence 
of the offence & that the trial judge 
W'as right in treating the verdict 
ronclere<l as one of guilty.— R. v. 
Nkwcombe (1918), 52 N. 8. H. 85 ; 
40 D. L. It. 85 ; 29 Can. Crirn. Cas, 
249.- CAN. 

o. .1 — To sustain a eon* 

vlction for applying a false trade 
dosQription to an article sold, in terms 
of Act 12, 1888, 8. 1, 88. 1 (d), a mens 
rea on the part of M. must bo estab- 
lished, when it w'as open to him under 
sect. 1 of the Act t-o prove that he 
acted without any intent to defraud. — 
K. V. Marget, [1914] C. P. D. 953.— 
S. AF. 

p. Possession of articles hearing 
false marks.] — The mere having lu 
possession for sale packages of fruit 
fraudulently packed within Fruit 
Marks Act, 1901, c. 27 (D.), s. 7, la 
an offence, thereunder, though no on© 
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being necessary before the offence^ could be 
committed. — H earne v , Gabton (1869), 2 E. & E. 
06 ; 28 L. J. M. C. 210 ; 33 L. T. O. S. 266 ; 
23 J. P. 693 ; 6 Jur. N. S. 648 ; 7 W. R. 666 ; 
121 E. R. 26. 

Annotations: — Apld. R. v. Sleep (1861), 8 Cox, C. C. 472. 
Consd. R. V. Prince (1875), L. R. 2 C. C. R. 154. Refd. 
Jjegg V. Pardoo (I860), 9 C. B. N. S. 289 ; R. v. Tolson 
(1889), 23 Q. B. D. 168. Mentd. R. v, Stephens (1866), 
12 Jur. N. S. 961: Blower v. G. W. Ry. (1872), L. R. 
7 C. P. 655 ; R. V. Pagret (1881), 8 Q. B. D. 151 ; Toronto 
Ry. V. Toronto City, [1920] A. C. 446. 

70. Reception of lunatics in unlicensed house 
— 8 & 9 Viet., c. 100, s. 44.] — Deft, was convicted, 
under sect. 44 of the above Act, of receiving two 
or more lunatics into her house, not being a 
registered asylum or hospital, or a house duly 
licensed under the Act, or under any previous 
Act, but it was specially found by the jury who 
convicted, that though the persons so received 
were lunatic, deft, honestly & on reasonable 
grounds believed that they were not lunatic : — 
Held : such belief was immaterial, & the conviction 
was right.— R. v. Bishop (1880), 6 Q. B. D. 269 ; 
49 L. .T. M. C. 46 ; 42 L. T. 240 ; 44 J. P. 330 ; 
28 W. R. 476 ; 14 Cox, C. C. 404, C. C. R. 

Annotations: — Raid. Candy v. ho Cocq (1884), 13 Q. B. D. 
207 ; R. V. Tolson (1889), 23 Q. B. D. 168 ; Sherras v. 
l)e Rutzen, [1895] 1 Q. B. 918 ; Hobbs v. Winchester 
Corpii., [1910] 2 K. B. 471. Mantd. Burrows v. Rhodes, 
[1899] 1 Q. B. 816. 

71. Larceny.] — Wiere during a voyage a 
seaman saves up a portion of his rations supplied 
in accordance with M. S. Acts Amendment Act, 
1900 (c. 48), s. 25, & at the end of the voyage 
takes home the unconsumed rations, he cannot 
be convicted of larceny unless the prosecution 
prove that there was metis rea on his part. The 
fact that the shipowners, to the knowledge of the 
seaman, disapproved of the practice of taking 
away unconsumed rations at the end of the 
voyage, does not justify a finding of mens rea 
against the seaman. It must be proved that he 
knew that he was taking away the property 
of another. — Mogan v , Cald^vell (1919), 88 
L. .T. K. B. 1141 ; 83 J, P. 213 ; 35 T. L. R. 381 ; 
17 L. G. R. 330 ; sub nom. Morgan v . Cardwell, 
121 T. 148; 14 Asp. M. L. C. 437 ; 26 Cox, 
C. C. 425, D. 0. 

72. Shooting pigeon — Larceny Act, 1861 (c. 96), 


s. 23.] — To a charge under sect. 23 of the 
above Act, the belief of deft, that a pigeon shot 
by him was a wild one which ho might lawfully 
kill affords no defence. — H orton v. Gwynne, 
[1921] 2 K. B. 601 ; 90 L. ,T. K. B. 1151 ; 125 
L. T. 309 ; 85 .T. P. 210 ; 26 Cox, C. C. 744 ; 
19 L. G. R. 351, D. C. 

73. Provisions for safety in coal mines — 
23 & 24 Viet. c. 151, s. 10.] — Dickenson v , Flet- 
cher, No. 107, post, 

74. Fabricating a voting paper — 21 & 22 Viet. 

c. 98, s. 13 (5).] — At an election of a member of a 
1 local board of health, a voting paper was delivered 
I at the house of R., a voter. The wife of the voter, 

I having her husband’s authority, put a cross at 
' the bottom of the paper, &; resp. then put the 
voter’s initials in the margin opposite the name 
1 of the candidate for which the vote was intended, 

I & resp. signed his name as witness to the mark of 
I the voter. An information having been laid 
j against resp. under sect. 13 (5) of the above Act, 

I for “ fabricating ” the voting paper, the justices 
i dismissed the summons, finding, on the above 
I facts, that resp. bond fide believed, as the fact was, 
I that the wife had authority to put her husband’s 
name to the paper, Sc that resp. had no criminal 
! or unlawful intention in putting his name as 
! witnessing the mark of the voter : — Held : the 
justices were right, for mens rea was necessary to 
constitute the offence. — A berdare Local Board 

V. Hammett (1875), L. R. 10 Q. B. 102 ; 44 
L. J. M. C. 49 ; 32 L. T. 20 ; 39 J. P. 598 ; 23 

W. R. 617. 

75. User of unlicensed vehicle — Customs & 
Inland Revenue Act, 1888 (c. 8), s. 4 (3).]— 
Strutt v, Clift, No. .36, ante, 

76. Exportation of prohibited goods — Customs 
Consolidation Act, 1876 (c. 36), s. 186.] — A sum- 
mons against resp. under sect. 186 of the above 
Act, for knowingly harbouring prohibited goods 
on a steamer of which he was chief steward, was 
dismissed by a magistrate on the ground that the 
offence charged involved an intention to contra- 
vene the prohibition. Sc that resp. had no such 
intention : — Held : the magistrate’s decision was 
right. Sc must be affirmed. — Frailey v . Charlton, 
[1920] 1 K. B. 147 ; 88 L. .1. K. B. 1285 ; 121 


is iiTiposed on thereby nor any fraud 
intLMided. — R. v. James (1903), 1 

C). W. n. 520 ; 22 C. L. T. 369 ; 4 
(). L. R. 537.— CAN. 

q. General dealer — Entry of false 
name.]— A licensed ffeiicral dealer is, 
under General Dealers (Ireland) Act, 
1903 (c. 44), s. 2, boniul to enter the 
true name & place of abode of the 
person from whoiri he purchases an 
article, otherwise he is guilty of an 
olfence under sect. 2 of above Act, 
& it is no answer that he entered the 
name & place of abode given by the 
seller & had no reason to believe they 
were not the true name & abode. — 
foppiN V. Marcus, [1908] 2 I. R. 423. — 


r. Extra-judicial oath . ] — The a< 
inlnistration of an extra-judicial oal 
IS an indictable offence under sect, i 
of the Oaths Act (1900, No. 20). 

IB not necessary to allege or pro^ 
nicns rea in deft.— R. v. Martin (1901 

to.; 720 ; 21 N. S. W. W. I 

233. — ^AUS. 


\ Maternity allowance — Claim for,] 
Mens rea is an essential ingredl- 
of an offence created by s. 10 
of the Maternity Allowance Act, 1912. 
— H. V. Erson (1914), 17 C. L. R. 506.— 


I A. J, Woofer.] — Applt. was 

oonvlot«d of contravening a municipal 
regulation in that upon a certain dav 


lie allowed the waste or misuse of the j 
municipal water supply upon a certain 1 
erf belonging: to him. It appeared that 1 
water was found running on a certain i 
night from a tap upon the applt. ’s erf, ' 
which was unoccupied at the time : — • l 
Held : the applt. had no knowledge j 
that the water was running to waste, ! 
he did not “ allow ” the waste of water, 

& the conviction should be quashed. — 

R. V. Farr (1914), C. P. D. 36.— S. AF. 

a. Provision for safety in mines.] 
— Where workmen had been allowed 
to remain in a place in a mine where 
air for a considerable period during 
the course of 1 4 months had contained 
duct & smoke ; — -Held : the mine 
overseer had been rightly convicted of 
a contravention of Mines, Works & 
Machinery Re^. 61, even though he 
had no actual knowledge as to the 
presence of the dust & smoke. — R. v. 
BKNNKTr (1916), T. V. D. 355.— S. AF. 

b. Sunday trading], — D., the pro- 
rietor of a tea shop, was charged 
efore a uolice magistrate with a 

breach of the Sunday Observance Act, 
1908. It appeared that on a Sunday, 
during his absence from the State, his 
assistant sold cigarettes contrary to his 
express instructions. The magistrate, 
on the ground that deft, had no 
guilty knowledge of the transaction 
Held : guilty knowledge was necessary 
to constitute an offence against the 


relevant sect, of the above Act. -Bank 
V, Davis (1921), 17 Tas. L. 11. 52.— 

AUS. 

c. Agricultural seeds — Entry of 
false tuzme.] — The owner of the sliop 
in which the sample is taken is guilty 
of an offence under Weeds & Agricul- 
tural Seeds (Ireland) Act, 1909 (c. 31), 
8. 5 (1) & (2), if a false name & address 
is wilfully given by the manager of the 
business, although without the authority 
or consent of the principal. The word 
“ wilfully ” in the sub -sect, means 
“ intentionally, & not _J 2 }^®take 

TEUUNIUAU INSTRUUriON UKl'AUTM 

V. Burke, [1915] 2 I. R. 128.— IR. 

d. Excise — Excise Act (1901), s. 
120.] — Walker v. Chapman, [1904] 
S. R. Q. 330.— AUS. 

e. Sealing laws.] — It is not neces- 
sary to prove owns rea against accused 
under the Sealing laws, 55 Viet. c. 2, 
8.2. — McCowkn V. Bovvrino Brotherh 
(1896), 7 Nfld. L. R. 872.— NFLD. 

f. Licenced jzremiscs — Charge of 
“ knowingly ** committing offence .] — 
Where the holder of a liquor licence is 
charged with knowingly committing a 
statutory offence, some evidence of 
guilty knowledge must bo brought 
home to him or his agent, in the absence 
of some provision in the statute to 
the contrary. — Kaplan v, R., [1912] 
K. D. h. 78.— S. AF. 
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Sect, 2 . — Elemenia of crime: Svb-aect, 2, <6: C. 

Sect, 3 1 Svh -aecia, 1 cfc 2^] 

L. T. 677; 83 J. P. 249 ; 26 Cox, 0. 0. 600, 
D. C. 

See, further. Revenue. 

77. Suffering gambling on licensed premises — 
Licensing Act, 1872 (c. 94), s. 17.] — In order to 
support a conviction under sect. 17 of the above 
Act, it is necessary to give some evidence of 
actual or constructive knowledge on the part of 
the person charged that gaming was carried on 
on his premises. — Bosley v, Davies (1876), 
1 Q. B. D. 84 ; 45 L. J. M. C. 27 ; 33 L. T. 628 ; 
40 J, P. 650 ; 24 W. R. 140. 

Annotations: — Consd. Bond v. Evans (1888), 21 Q. B. D. 

249. Refd. Redgrate v. Haynes (1876), 46 L. J. M. C. 65. 

78. Sale of Intoxicating liquor to drunken 
person — Licensing Act, 1872 (c. 94), s. 13.] — A 
publican sold intoxicating liquor to a drunken 
person who had given no indication of intoxication, 
& without being aware that the person so served 
was drunk : — Held : the prohibition of sect, 13 
of the above Act was absolute, & knowledge of 
the condition of the person served with liquor 
was not necessary to constitute the offence. — 
CuNDY V, Le Cocq (1884), 13 Q. B. D. 207 ; 63 
L. ,T. M. C. 125 ; 51 L. T. 266 ; 48 J. P. 699 ; 
32 W. R. 769, D. O. 

Annotations : — Consd. Bond v. Evans (1888), 21 Q. B. D. 

249. Apld. Hobbs v. Winchester Corpn., 11910] 2 K. B. 

471. ]^!d. Newman v. Jones (1886), 17 Q. B. D. 132 ; 

Somerset V. Wade, [1894] 1 Q. B. 574 ; Burrows v. Rhodes, 

[1899] 1 Q. B. 816 ; Phillips v. Britannia Hyprieulc Laundry 

Co., [19231 1 K. B. 539. Mentd. Chisholm v. Doulton 

(1889), 58 L. J. M. C. 133. 

79. Permitting drunkenness on licensed pre- 
mises — Licensing Act, 1872 (c. 94), s. 13.] — A 
licensed person cannot be convicted, under sect. 1 3 
of the above Act, of permitting drunkenness to 
take place on his premises, where the evidence 
shows that a person who was on the premises was 
in fact drunk, but the licensed person did not know 
that such person was drunk.— Somerset v, Wade, 
[1894] 1 Q. B. 674 ; 63 L. J. M. 0. 126 ; 70 L. T. 
452 ; 68 J. P. 231 ; 42 W. R. 399 ; 10 T. L. R. 
313 ; 10 R. 105, D. C. 

80. Supplying liquor to constable on duty — 
Licensing Act, 1872 (c. 94), s. 16 (2).] — Sect. 16 of 
the above Act, which prohibits a licensed victualler 
from supplying liquor to a police constable while 
on duty, does not apply where the licensed 
victualler bond fide believes that the police con- 
stable is off duty. — Sherras v. De Rutzen, 
[1895] 1 Q. B. 918 ; 64 L. J. M. C. 218 ; 72 L. T. 
839 ; 69 J . P. 440 ; 43 W. R. 626 ; 11 T. L. R. 


AND Procedure. 

369 ; 39 Sol. Jo. 461 ; 18 Oox, 0. 0. 167 ; 16 
B. 388, D. 0. 

Annotations : — Consd. R. v. Leinster (1923), 87 J. P. 191. 

Befd. Bank of New South Wales v. Piper, [1897] A. 0. 

383; Derbyshire V. Houliston, [18971 1 Q. B. 772; Korten 

V. West Sussex County Council (1903), 72 L. J. K, B. 614 ; 

Hobbs V. Winchester Corpn., [1910] 2 K. B. 471 ; Griffiths 

V, Studebakors (1923), 87 J. P. 199. 

81. Sale of intoxicating liquor to children in 
unsealed vessel — Intoxicating Liquors (Sale to 
Children) Act, 1901 (c. 27), s. 2.] — Where the 
holder of a licence to sell intoxicating liquors 
sells, or delivers for sale at the residence or working 
place of the purchaser, any such liquor to a child 
under the age of fourteen years for consumption 
by any person on or off the premises in a vessel 
not corked & sealed as required by the above 
Act, he is guilty of an offence under sect. 2 of 
that Act, notwithstanding that at the time he 
sold & delivered such liquor he honestly believed 
that the vessel was properly corked So sealed in 
accordance with the requirements of the Act. — 
Brooks v. Mason, [1902] 2 K. B. 743 ; 72 
L. J. K. B. ID ; 88 L. T. 24 ; 67 J. P. 47 ; 51 
W. R. 224 ; 19 T. L. R. 4 ; 47 Sol. Jo. 13 ; 20 
Cox, C. C. 464, D. C. 

Annotations: — Refd. Binary v. Nolloth, [1903] 2 K. B. 204. 

Mentd. Jones v. Shervington, [1908] 2 K. B. 539. 

82, .] — A barman bond fide believing 

a boy's statement that he was fourteen, served 
him with liquor in a can. The licence-holder was 
not present at the time of the sale & had no know- 
ledge thereof ; — Held : as the barman had not 
knowingly sold the beer to a person under the 
age of 14, applt. could not be convicted, under the 
circumstances, of an offence under sect. 2 of the 
above Act. — G room v. Grimes (1903), 89 L. T. 
129 ; 67 J. P. 345 ; 47 Sol. Jo. 567 ; 20 Cox, C. C. 
615, D. C. ^ 

See, further, Intoxicating Liquors. 

C, Liability of Corporations, 

See Corporations, Vol. XIII. , pp. 408-411. 


Sect. 3.— LIABILITY OF MASTER FOR ACT OF 
SERVANT OR AGENT. 

Sub-sect.^ 1. — ^Wiiere Servant or Agent is 
Innocent. 

See Sect. 0, sub-sect. 2, A, post. 


g. Allowing prohibited games.] 

— Failure to take reasonable steps to 
prevent billiards bcin^ played, which 
amounts to mere negligence or care- 
lessness, will not support a con- 
viction on a charge against an inn- 
keeper under Licensing Act, 1881, s, 
155, unless such nwllgence or careless- 
n^s Is in Itself evidence of connivance. 
— Bailey v . Pratt (1902), 20 N. Z. 
L. R. 758.— N.Z. 

h. Supplying intoxicating liquor to 
drunken person .] — A licensee may be 
convicted under Licensing Act, 1890, 
8. 124, of supplying liquor to a person 
intoxicated, although the liquor was 
actually supplied by a barman without 
the knowledge, & contrary to the 
orders of the licensee, who had taken 
all reasonable precautions to prevent 
such occurrence. — Davis v , Vouno, 
[1910] V. L. R. 309.— AUS. 

k. ,] — The Licensing Act, 

1881, s. 146, makes It an offence 
for an innkeeper to sell liquor to any 

B erson already in a state of intoxlca- 
lon. An innkeeper sold liquor to a 


drunken person in whom there was no 
observable signs of drunkenness, without 
being aware that the person so served 
was already drunk : — I/eld : the pro- 
hibition was absolute. & that know- 
ledge of the condition of the person 
served with liquor was not necessary 
to constitute the offence. — M oVeiqh v . 
Eocles (1899). 18 N. Z. L. R. 44.— 
N.Z. 

l. Supplying intoxicating liqiu/ 
to an Indian.] — Deft., a wholesale 
liquor dealer iu E., supplied an intoxi- 
cant to an Indian ; — Held : the 
appearance of those men was sufficient 
to arouse suspicions & put deft, on his 
guard, & even if deft, acted innocently 
by Indian Act, s. 135, he was not 
excused. — R. v, Pickard (1908), 7 
W. L. R. 797 ; 14 Can. Orim. Cas. 33. — 
CAN. 

m. Unauthorised possession of liquor,] 
— R. V. O^Kkll (1887). 1 Terr. L. R. 79. 
— CAN. 

n. Unauthorised sate of liquor,] — 
Deft, was the owner of an unlicensed 


f )ublic house or hotel, which he had 
eased to his sou ; deft, lived in the 
hotel as a boarder : — Held : the word 
“ permit in Liquor License Act, s. 60, 
indicates authorisation, either expressly 
or tacitly, proceeding from the occu- 
pant personally, & involves a mens rea ; 
&, there being no evidence that deft, 
knew or in any way authorised or con- 
nived at the drinking on the premises 
for “ permitting ** which he was 
convicted, even if he were an occupant, 
the conviction could not be sustained. 
— R. V. Irish (1909), 18 0. L. R. 361 ; 
13 O. W. R. 769.— CAN. 

o. Possession of still.] — A person 
Is not guilty of having in his possession 
a still under Inland Revenue Act, s. 
180 (c), if, though the still be on his 
premises, he has no knowledge of its 
i existence. — R. v, Cappan (1920), 2 
I W. W. R. 135 ; 61 D. L. R. 672 ; 32 Can. 

I Crlm. Cas. 267 ; 30 Man. L. R. 316. — 
CAN* 

. p. Possession of narcotic drugs — 
i Mens rea essential, }— R. v, Wono Chun 
I Quosa (1923), 32 B. C. R. 108.— <JAN 
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Sub-sect. 2. — ^Whbrb Act of Servant is 
Authorised. 

83. Distinguished from civil liability.] — Where 
a man makes a request to another to publish 
defamatory matter, of which for the purpose he 
gives him a statement, whether in full or in out- 
line, Sc the agent publishes the matter, adhering 
to the sense & substance of it, although the 
language be to some extent his own, the man 
making the request is liable to an action as the 
publisher. 

There is this distinction to be made between 
civil & criminal proceedings. In the former, a 
principal is only liable for acts done by his agent 
within the scope of his authority ; but in the 
latter the principal who instructs an agent to do 
something illegal, which may be injiu’ious to 
another, cannot qualify the wrong (Byles, J.). — 
Parkes V. Prescott (1869), L. R. 4 Exch. 109 ; 
38 L. J. Ex. 105 ; 20 L. T. 637 ; 17 W. R. 773, 
Ex. Ch. 

Annotation : — Mentd. R. v. De Marny (1906), 71 J. P. 14. 

84. Master responsible.] — Waltham v. Mulgar 
(1605), Moore, K. B. 776 ; 72 E. R. 899. 

85. .] — If A. & B. are the owners of 

adjoining mines, & A., asserting that a certain 
airway belongs to him, directs his workmen to 
stop it up, & they, acting honA fide, & believing 
that A. has a right to give such an order, do so, 
they are not guilty of felong within 7 & 8 Geo. 4, 
c. 30, s. 6, for stopping up the airway of a mine, 
even though A. knew that he had no right to the 
airway, but if either of the workmen knew that 
the stopping of thg airway was a malicious act 
of his master, such workman would be guilty of 
the felony. — R. v, Jones (1837), 8 0. & P. 131. 

Annotations: — Refd. R. v. Day (1844), 8 J. P. 186. Mentd. 

IL V. Martin (1849), 2 Oar, & Kir. 950 ; Chapman v. 

Milvain (1850), 5 Exch. 61. 

86. .] — Where a chimney of a manu- 
factory sends' forth smoke so as to be a nuisance 
within 29 & 30 Viet. c. 90, s. 19, & the justices are 
satisfied that the fire was lit by order of the master, 
it is the master, & not the particular servant who 
happened to light the fire, who is liable to be 
summoned for the nuisance, — ^Barnes v. Akroyd 
(1872), L. R. 7 Q. B. 474; 41 L. J. M. C. 110 ; 
26 L. T. 692 ; 37 J. P. 116. 

Annotation : — Refd. Sherras v. De Rutzen, [1895] 1 Q. B. 

87. ,] — Applt. was a ^ardian of the poor 

for the N. Union. He carried on business as a 
cabinet maker & upholsterer in partnership with 
his son. The relieving officer purchased at applt.'s 
shop, from the son & partner of the applt., an 
iron bedstead, which was, by the direction of the 
relieving officer, delivered at the house of an 
outdoor pauper in the union. Applt. was not 
present vmen the bedstead was ordered, nor when 
it was paid for, nor when it was delivered, & the 


price was paid to his son alone. The bedstead 
was only lent to the pauper, & remained the 
property of the guardians : — Held : applt, was 
liable to the penalty imposed by Poor Law 
Amendment Act, 1834 (c. 76), s. 77, without proof 
of any guilty knowledge on his part, the bedstead 
having been supplied by his partner with know- 
ledge of the circumstances, in the ordinary course 
of the partnership business. — Davies v, Harvey 
(1874), L. R. 9 Q. B. 433 ; 43 L. J. M. C. 121 ; 
30 L. T. 629 ; 38 J. P. 661 ; 22 W. R. 733. 
Annotations: — Consd. Newman v. Jones (1886), 17 Q. B. D. 

132. Refd. Sherras v. De Rutzen, [1895] 1 Q. B. 918 ; 

Collman V. Mills (1896), 75 L. T. 690 ; Griffiths v. Studebakers 

(1923) 87 J. P. 199. 

88. .] — Applt. was convicted under 

Sunday Observance Act, 1677 (c. 7), of exercising 
certain worldly labour, business & work, the same 
not being a work of necessity or charity. The 
evidence showed that on a certain Sunday, applt. ’s 
shop was open from 1.20 to 10 p.m., & various 
persons entered & purchased mfferent articles 
from the man in charge, who was selling on behalf 
of applt., but applt. was not himself present. No 
evidence was given for applt., & he was not per- 
sonally present at the hearing : — Held : there was 
no ground for interfering with the conviction. — 
Connor v. Quest (1906), 96 L. T. 28 ; 71 J. P. 
62, D. C. 

89. .]— R. V, Key (1908), 52 Sol. Jo. 

784 ; 1 Cr. App. Rep. 135, C. C. A. 

90. Libel — Publication by bookseller.] — 

R. v. Dodd (1724), Sess. Cas. K. B. 135 ; 93 E. R. 
136. 

91. .1 — R. V. CUTHELL (1799), 

Erskine’s Speeches, Vol. 5, 231. 

92. Publication by newspaper.] — 

Parkes v, Prescott, No. 83, ante. 

93. .] — R. i\ Holbrook, No. 

100, post. 

See Libel Act, 1843 (c. 96), s. 7 ; Libel & 
Slander. 

94 . Possession of agent may be possession 

of master.] — In order to convict a person charged 
under Coinage Offences Act, 1832 (c. 34), s. 8, with 
having in his possession more than three pieces 
of counterfeit coin, with intent to utter them, it 
is not necessary that the possession should be 
individual possession but it is enough if the coin 
be in the possession of the person charged or his 
immediate agent, as sect. 21 of the statute provides 
for such a case. 

Where two persons were taken into custody 
together, one of them having on him sixteen 
pieces of counterfeit coin & the other only two 
pieces : — Held : the person who had only the two 
pieces might in point of law be convicted as well 
as the person who had the sixteen. — R. v. Williams 
(1842), Car. & M. 259. 

Servant acting under claim of right .] — See 
No. 11,507, post. 


PART I. SECT. 3, SUB-SECT. 2. 

q. Whether master re8ponsit)le.} - 
Ja was supercargo of a ship conveyin 
natives of T. & P. & other islands 1 
the South Seas to be employed e 
labourers in F. A quarrel arose o 
board between the T. & P. natives, & 
^®rjpu8 disturbance occurred, the I 
natives shooting with bows & orrov 
at the T. natives & the crew. Musket 
were given to the crew In the presenc 
of L., who said to A., “ Shoot if you ca 
get a good shot at them,*’ or “ Fii 
down on them & take good aim. 
About twenty minutes afterwards i 
When the disturbanoe had to a gret 
extent ceased, three of the crew wh 
PrevioTiBly received musket 
neither of them being A., shot the I 


natives dead, L. w'as tried for murder 
& found guilty of manslaughter : , 

J/eld : it was for the Jury to decide on i 
the nature of the orders given & to ' 
consider whether during the inteiwal 
between their delivery & the discharge 
of tlio last shot, circumstances had so i 
changed or so long a time e^psed, as | 

oraers had been virtually inougn not i 
expressly withdrawn ; their verdict 
ought not to be disturbed. — R. v. > 
Levinger (1869), 6 W. W. & A’B. 147. 

— AUS. 

r. .] — An ensign in a regi- 

ment, without sufficient cause, in- 
structed a sentry to fire among the 
prisoners, & on one being killed ; — 
Held : guilty of culpable homicide. — 


R. r. Maxwell (1807), Buchan, p. II. 
3.-— SCOT. 

g. On proof of illegal 

omission.] —To make a master crimi- 
nally responsible for an offence com- 
mitted by his servants, it must be shown 
that there has been some act or illegal 
omission on 



t, servant or agent .] — 

Where one person employs another to 
do a criminal act on his behalf, & the 
other deliberately & knowingly does 
that act, both are criminally liable.-— 
Tl. V. SciiAPiRO (1 904), T. S. 355. — S. AF. 
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Sect. 3. — Liability of master for act of servant or 
agent: Svh-sect. A.] 

Sub-sect. 3. — Where Act of Servant is Un- 
authorised. 

A, General Rule, 

95. Whether master liable.] — Waltham v, 
Mulqar (1605), Moore, K, B. 776 ; 72 E. R. 899. 

96 . Though act done In his presence.]— 

In criminal cases the principal is not answeraole 
for the act of his deputy. The accidental presence 
of the principal does not revoke the power of the 
deputy. — R. v, Hugoins (1730), 2 Stra. 883 ; 17 
State Tr. 309 ; 2 Ld. Raym. 1574 ; 1 Barn. K. B. 
396 ; Fitz-G. 177 ; 93 E. R. 915. 

Annotations: — Consd. Jones v. Nioholls (1829), .3 Moo. & P. 
12. Refd. R. V. Francis (1735), Cunn. 165. Mentd. Scott 
V. Shepperd (1773), 3 Wils. 403 ; K. v. Lea, Parry, Rea, 
Jones &L Wright (1837), 2 Mood. C. C. 9 : Campbell v. R. 
(1846), 11 Q. B. 799 ; May v. Burdett (1846), 16 L. J. Q. B. 
64 ; Winsor v. R. (1866), L. R. 1 Q. B. 289 ; R. v. Murphy 
(1869), L. R. 2 P. G. 635 ; Manton v. Brocklebank (1923), 
92 L. J. K. B. 621. 

97. .] — Melville’s (Lord) Case (1806), 

29 State Tr. 549. 

Annotations : — Mentd. Mortimer v. M’Callan (1840), 6 M.& W. 
58 ; Chubb v. Salomons (1852), 3 Car. & ^r. 75 ; Adams 
r. Lloyd (1858), 31 L. T. O. S. 219 ; Pye v. Butterfield 
(1864), 5 B. & S. 829. 

98. Accident whilst pilot on board 

vessel.] — The captain & pilot of a steamboat were 
both indicted for manslaughter of a person who 
was on board of a smack, by running wie smack 
down. The running down was attributed, on the 
part of the prosecution, to improper steerage of 
the steamboat, arising from there not being a man 
at the bow to keep a look-out at the time of the 
accident. It was proved that there was a man on 
the look-out when the vessel started, about an 
hour previous. According to one witness, the 
captain & pilot were both on the bridge between 
the paddle-boxes : — Held : under these circum- 
stances there was not such personal misconduct 
on the part of either as to make them guilty of 
felony.— R. v, Ai.len (1835), 7 C. & P. 153. 
Annotation: — Retd. R. v, Hughes (1857), 7 Cox. C. C 301. 

99 . Negligence of servant causing death.] 

— Deft, was a person who made fireworks con- 
trary to 9 Will. 3, c. 7. He kept a quantity of 
combustibles at his house for the purpose of his 
business as a maker of fireworks. During his 
absence, through the negligence of his servants, a 
fire broke out amongst such combustibles, & a 
rocket becoming thereby ignited flew across the 
street, & setting fire to a house opposite, caused 
the death of a person therein : — Held : deft, was 
not guilty of manslaughter, as the death was not 
occasioned by the unlawful act of deft., but by 
the negligence of his servants. — R. v, Bennett 
(1858), Bell, C. C. 1 ; 28 L. J. M. C. 27 ; 32 


L. T. O. S. 110 ; 22 J. P. 767 ; 4 Jur. N. S. 1088 ; 
7 W. R. 40 ; 8 Cox, C. C. 74, C. 0. R. 

100. Authority of editor of newspaper.]— 

On the trial of a criminal information for libel 

' against the proprietors of a newspaper it appeared 
that defts. had appointed an editor with general 
authority to conduct the paper, & left it entirely 
to his discretion what should be inserted therein, 
4fe that such editor had inserted the libel in question 
without the knowledge or express authority of 
defts. : — Held : the general authority given to 
the editor was not per se evidence that defts. had 
authorised or consented to the publication of the 
libel, within the meaning of Libel Act, 1843 
(c. 96), s. 7. 

Criminal intention is not to be presmned, but 
is to be proved, &, in the absence of any evidence 
to the contrary, a person who employs another to 
do a lawful act is to be taken to authorise him to 
do it in a lawful & not in an unlawful manner 
(Lush, J.). — R. v, Holbrook (1878), 4 Q. B. D. 

42 ; 48 L. J. Q. B. 113 ; 39 L. T. 536 ; 43 J. P. 
38 ; 27 W. R. 313 ; 14 Cox, C. C. 185, D. C. 
Annotations : — Apprvd. R. v. Bradlaugh (1883). 15 Cox, C. C. 

! 217 ; R. V. Ramsey (1883), Cab. & El. 126. Refd. R. r. 

London Corpn. (1886), 16 Q. B. I). 772 ; K. v. Tibbits, 
! [1902] 1 K. B. 77 ; R. v. Key (1908) 1 Cr. App. Rep. 135. 

101. Letter written by solicitor.] — In 

order to make a client criminally responsible for a 
letter written by his solr. it must be shown that 
the letter was written in pursuance of the in- 
structions of the client. — R. v. Downer (1880), 

43 L. T. 445 ; 45 J. P. 52 ; 14 Cox, C. C. 486, 
C. C. R. 

102. Quasi-criminal offence.] — By the 

general principles of criminal law, if a matter is 
made a criminal offence, it is essential that there 
should be something in the nature of mens rca, &, 
j therefore, in ordinary cases a master cannot be 
i liable criminally for an offence committed by Ids 
servant. But there are exceptions to this rule in 
the case of quasi -criminal offences, as they may 
be termed, that is to say, where certain acts are 
forbidden by law under a penalty, possibly even 
under a personal penalty, such as imprisonment, 
at any rate in default of payment of a line ; A the 
reason for this is, that the Legislature has thought 
it so important to prevent the pai-ticular act from 
being committed that it absolutely forbids it to 
be done ; & if it is done the offender is liable to a 
penalty whether he had any mens rea or not, A 
whether or not he intended to commit a breach of 
the law. Where the act is of tliis character then 
the master, who, in fact, has done the forbidden 
, thing through Ids servant, is responsible A is 
i liable to a penalty (Channell, J.). — Pearks, 
I Gunston a Tee, Li’d. v. Ward, Hennen v. 
Southern Counties Dairies Co., [1902] 2 K. B. 


part I. sect. 3, sub-sect. 3.— a. 

a. Whether master liable — Making 
false entry in Customs declaration .] — 
Defts., relying upon a statement of the 
Minister of Customs reported in 
Commonwealth Hansard & the news- 

g apcrs that the goo(^s In question were 
'ee, Instructed their clerk to pass an 
entry in the following terms : “39 
bales of paper for wrapping fruit — 
Free." The clerk had no knowledge 
of the size of the paper, but was 
informed by a Custom’s official that, 
being free it was 10 by 10, A by tlie 
latter’s direction he inserted those 
figures. The paper was not, in fact, 
10 by 10, & defts. were charged xmder 
Commonwealth Customs Act, 1901, s. 
234 (d), with having made an entry 
which was false In that particular : — 
Held: defts. should have been con- 
victed. 


The fact that sect. 183 of the above 
Act makes special provision in one 
case as to the responsibility of a 
principal for the act of the agent does 
not in other cases in any way limit the 

of a principal for acts 

done in contravention of the Act, by 
his agent or servant in the ordinary 
course of his employment. — Dawson 
V. Jack (1902), 28 V. L. B. 634.— AUS. 

b. Trespass by servant.] — 

The owner of sheep was prosecut^jd fo; 
wilfully causing them to trespass on a 
common contrary to Poimds Act, 1890, 
s. 30 (7). The servant of the owner, 
who was in charge of the sheep at the 
time, wilfully caused them to trespass, 
but the owner was not privy to or 
aware of the trespass : — Held : the 
owner was not liable to be convicted 
under the sect. — Howell t\ Bullen, 


[1915J V. L. R. 445.— AUS. 


No liability attaches to a master, in 
respect of an Indictable offence com- 
mitted by his servant, when ho lu ‘ ’ 

no personal part in the offences A when 
the punishment is fine & Imprisonment 
& possibly death. In the absence & 
without the knowledge A against the 
instructions of his master, a tailor’s 
salesman sold military badges, wJiich, 
although not exposed for sale, wore in 
Ills master’s shop : — Held : master was 
^ not guilty of the offence under War 
I Precaution Regulations, 1915, of selling 
badges. — Murphy v. Kenney, [1916] 
V. L. H. 336.— AUS. 

d. Using forged trade mark,] 

— Deft, was indicted & convicted under 
Criminal Code, s. 400 (ft) for having 
unlawfully filled bottles with an article 
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1 ; 71 L. J. K. B. C56 ; 87 L. T. 51 ; 66 3 . P. 774 ; 
20 Cox, C. C. 270. 

/innotaiiona : — Apld. Pearks Dairies v. Tottenham Food 

Control Committee (1918), 88 L. J. K. B. 623. Refd. 

Korten v. West Sussex Coiuity Council (1903), 88 L. T. 

466. Mentd. Smithies v. Bridge (1902). 71 L. J. K. B. 

555 ; Hawke v. Hulton, [1909] 2 K. B. 93 ; Re Royal 

Naval School, Seymour v. Royal Naval School, [1910] 1 Ch. 

806 ; Chuter v. Freeth & Pocock, [1911] 2 K. B. 832 ; R. 

V. Ascanlo Puck & Palce (1912), 76 J. P. 487 ; R. w. Puck 

(1912), 11 L. G. R. 136 ; Mousell v. h. & N. W. Ry.. [1917] 

2 K. B. 836. 

103. Stolen goods received by servant.] — 

A master cannot be convicted of receiving stolen 
property well knowing it to have been stolen where 
the only evidence is that his servant received the 
goods, & there is no evidence that the servant 
received them with the authority or knowledge of 
the master. — R. v, Pearson (No. 2) (1908), 72 
J. P. 451 ; 1 Cr. App. Rep. 77, C. C. A. 

104. Nuisance adjoining highway — High- 

way Act, 1835 (c. 50), s. 70.] — H. was the owner 
of a portable steam tnreshing macliine & used to 
let it out to farmers who hired it. One day he 
sent his servant with it to a farm on hire, & the 
servant, by the farmer’s direction, fixed it in the 
yard within the distance from the highway pro- 
liibitcd by sect. 70 of the above Act. H. was not 
aware of this, & was not present or in any way 
interfered : — Held : as H. was not present & took 
no part in the act, he could not be convicted under 
sect. 70 of the above Act, of committing a nuisance 
adjoining the highway. — Harrison v. Reaper 
(1862), 5 L. T. 040 ; 26 J. P. 373. 

106. Danger in highway.] — A cart was 

injured through contact with a heap of stone which 
had been allowed to remain after nightfall upon a 
highway. The stone had been laid there by a 
carter who acted under tlie orders of a person to 
whom the surveyor had given general directions 
as to repairing the road, but the surveyor did not 
himself know that the stone had been laid on the 
road : — Held : the facts did not show any evidence 
of an offence by the surveyor within the meaning 
of Highways Act, 1835 (c. 50), s. 56. — Hardcastle 
V. Biklby, [1892] 1 Q. B. 709 ; 61 L. J. M. C. 101 ; 
66 L. T. 343 ; 56 J. P. 549. 

106. Using naked lights in coal mine — 

Coal Mines Regulation Act, 1887 (c, 58), s. 50.]— 
A limited company were owners of a coi mine, & 
C. was the managing director. A certificated 
manager had the control of the working, & C. did 
not interfere beyond finding the money to carry 
on the works, & publishing the rules. Some one 
^ving used naked lights contrary to the rule : — 
Held : C. was an “ agent ” but as he had taken 
all reasonable means by publishing the rules, he 
not liable for the offence within sect. 50 of the 
above Act. — Stokes v, Checkland (1893), 68 
L. T. 457 ; 57 J. P. 232 ; 9 T. L. R. 235 ; 37 
Sol. Jo. 251 ; 17 Cox, C. C. 631 ; 5 R. 240. 
^ln?wJa<ion Refd. Stokos v. Mitcheson, [1902] 1 K. B, 857. 

* Provision of safety lamps in mines — 

23 & 24 Vlct., c. 151, s. 22.] — As a general rule no 


enal consequences are incurred where there has 
een no personal neglect or default, & a mens rea 
is essential to an offence under a penal enactment, 
unless a contrary intention appears by exi)ress 
language or necessary inference. 

Safety lamps were given out in a mine to which 
sect. 22 of the above Act applied, without being 
duly locked as required by sect. 10 of the Act ; 
a competent lampman had been appointed, &; 
there was no personal default in cither the owners 
or the agent of the mine : — Held : the owners 
&> the agent of the mine were not liable to be 
convicted under sect. 22 of the above Act. — 
Dickenson v. Fletcher (1873), L. R. 9 C. P. 
1 ; 43 I;. J. M. C. 25 ; 29 L. T. 540 ; 38 J. P. 88. 

108. Smoking chimney — Smoke Nuisance 

(Metropolis) Act, 1853 (c. 128).] — Chisholm v, 
Doulton, No. 32, ante. 

109. Delivery of short weight — Weights 

& Measures Act, 1889 (c. 21), s. 29 (2).] — In order 
to convict the seller of coal of an offence under 
sect. 29 (2) of the above Act there must bean actual 
representation, by him, as to the weight of the 
coal sold, & a representation made to an inspector, 
by a servant in cliarge of a vehicle carrving coal 
for delivery to a purchaser, is not of itself the 
representation of the master .so as to make him 
liable. — Roberts v. Woodward (1890), 25 Q. B. D. 
412 ; 59 L. J. M. C. 129 ; 63 L. T. 200 ; 55 J. P. 
116 ; 38 W. R. 770 ; 17 Cox, C. C. 139, D. C. 
Annotniiona : — Distd. Franklin v. Godfrey (1894), 63 

L. J. M. C. 239. Apld. Paul v. Hargreaves (1908), 77 

Ji .T. K. B. 535. 

110. .] — A metal label affixed 

to a sack of coal, indicating that the sack when 
full contains half a hundredweight, constitutes a 

I representation by the seller to the purchaser, 

I within the above sect., that the sack when filled 
I delivered by the carter at the purchaser’s residence 
contains that weight of coal. — Franklin v. God- 
frey (1894), 63 L. J. M. C. 239 ; 43 W. R. 46 ; 
38 Sol. Jo. 683 ; 10 R. 523, D. C. 

Annotation : — Refd. Paul v. Hargreaves (1908), 77 L. J. K. B. 

535. 

111. Sale of adulterated food — Sale of 

Food & Drugs Act, 1875 (c. 63), s. 6.] — A servant 
of applts. sold lard adulterated with foreign 
matter without a proper label indicating its 
character. On the hearing of a summons against 
applts. imder sect. 6 of the above Act, it was pro- 
posed, on behalf of applts., to call evidence to 
show that the action of the servant was contrary 
to their express instructions : — Held : sect. 6 of 
the above Act does not make a master responsible 
for the unauthorised acts of his servant. — K earley 
V. Tonge (1891), 60 L. J. M. C. 159, D. C. 
Annotations: — N.F. Houghton v. Mundy (1910), 8 L. G. R. 

838. Refd. Poorks, Gunston & Toe v. Ward, Henneu v. 

Southern Counties Dairies Co., [1902] 2 K. B. 1. 

112. Overloading vessel — Merchant Ship- 

ping Act, 1876 (c. 80), s. 28.] — A British ship was 
to the knowledge of the master so loaded in a 
foreign port as to submerge the centre of the 


of food for the puruose of sale or traffic 
bottles having stamped 
upon them the trade mark of aii iiicor- 
bottles in question 
deft. *8 servant without 
n jury returned 

of guilty without know- 
• ^be clear object of 
being to protect manufac- 
of their 

roistered trade marks, knowledge on 
of ^ot of the esHonco 

that the trial judge was 
treating the verdict as one of 
guilty .^R V. Newoombe (1918), 52 
5- D. L. R. 85 ; 29 Can. 

Ous. 249.— CAN. 


0 ^ Landlord's responsilrilUy 

in case of riot ,] — Accused was the sole 
proprietor of a village. A serious riot, 
involving loss of life, took place at 
village A., & the accused’s naib, instead 
of doing anything to prevent or sup- 
press the riot, accompanied the rioters 
& stood close by, wliile the riot was 
going on, after which he absconded. 
The accused, who had no knowledge 
that a riot was likely to be committed, 
was convicted under Penal Code, s. 154, 
& lined: — Held: a landlord is liable, 
under that soot, for the acts of com- 
mission as well as omission, not only of 
himself, but of his agent or manager. 
Knowledge, on the part of the owner 


I or occupier of the laud, of the acts or 
1 intentions of tlio agent, is not an 
! essentia] element of an offence under 
that sect., & he may be convicted 
under that sect., although he may be in 
j entire ignorance of tlie acts of his 
I agent or manager. — K azi Zeamuddin 
I Ahmed v. R. (1901), 1. L. H. 28 Calc, 
i 504.--1ND. 

f. iiale of agricultural seeds 

— False entry .] — The owner of the 
I shop in which the sample is taken is 
1 giiiitv of an offence under Weeds 
Agricultural Seedo ia 

(c. 31), s. 5 (2), & 

& address is wilfully given by 
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Sect, 3. — LiabUity of master for act of servant or 
agent: Sub-sect, A, B. ; sub-sect. 4.] 

disc required by sect. 28 of the above Act to be 
made upon her. The owner, who resided in 
England, appointed the master, but was not 
aware of the overloading : — Held : there was no 
evidence that he had “ allowed ** the overloading 
within the meaning of s. 28 of the above Act. — 
Massey v. Morriss, [1894] 2 Q. B. 412 ; 63 
L. J. M. a 186 ; 70 L. T. 873 ; 68 J. P, 673 ; 42 
W. B. 638 ; 38 Sol. Jo. 647 ; 7 Asp. M. L. C, 
686 ; 10 R. 342, D. C. 

Annotation : — Menti CoUman t?. Mills (1869), 13 T. L. R. 122. 

118. Employment of children — Employ- 

ment of Children Act, 1903 (c. 45).] — On a charge 
against deft., a baker, of employing a child in con- 
travention of the above Act, it appeared that the 
child was employed in delivering deft. ’a bread to 
liis customei's, but that the child was employed 
to do the work, Sc paid for doing it, by a servant 
of deft.’s, for his own ends, without authority from 
deft, so to employ the child, & without deft. *8 
knowledge : — Held : the child was not, within 
the meaning of the above Act or in fact, employed 
by deft. — Robinson v. Hill, [1910] 1 K. B. 94 ; 
79 L. .1. K. B. 189 ; 101 L. T. 673 ; 73 J. P. 614 ; 
20 T. L. R. 17 ; 7 L. G. R. 1005, D. C. 

114. Using unlicensed vehicle — Customs 

& Inland Revenue Act, 1888 (c, 8), s. 4 (3).] — 
Strutt v, Clift, No. 36, ante, 

115. Sending circulars Inviting Infant to 

borrow money — Betting and Loans (Infants) Act, 
1892 (c. 4), s. 2.] — Under sect. 2 of the above Act 
a master is not criminally responsible for an act 
done by his servant contrary to orders & without 
his knowledge, if he has reasonable ground for 
believing the person to whom the circular is sent 
to be of full age. — Public Prosecutions Director 
V. Witkowski (1911), 104 L. T. 453 ; 75 J. P. 171 ; 
27 T. L. R. 211 ; 22 Cox, C. C. 425, D. C. 

116. Use of general Identification mark on 

motor car — Motor Car Registration & Licensing 
Order, 1903.1 — Applts. were manufacturers of motor 
cycles to whom a general identification mark had 
been assigned. Their stock of motor cycles was 
placed by them under the charge of a man in their 
employment. This man took out one of their 
motor cycles without their knowledge or authority 
& used it for his own private purposes. No record 
as required by the above order was kept on the 
occasion of this user of the motor cycle : — Held : 


as the user of the motor cycle was imauthorised 
by Sc unknown to applts., the failure to t®ep a 
record did not render them guilty of the offence 
charged under the above order. — ^P hblon Sc Mooiw., 
Ltd. V. Keel, [1914] 3 K. B. 165 ; 83 L. J. K. B. 
1616 ; 111 L. T. 214 ; 78 J. P. 247 ; 24 Cox, 0. 0. 
234 ; 12 L. G. R. 960, D. C. 

117. Sale of Intoxicating liquor to non- 

member of club — Refreshment House Act, 1860 
(c. 27), s. 19.] — Applts., trustees & members of the 
managing committee of a club, were convicted 
under Licensing Acts, 1826 (c. 81), s. 26, & 1835 
(c. 86), s. 17, & sect. 19 of the above Act, for 
selling liquor without a proper licence to persons 
not members of the club. It appeared that the 
liquor was sold in the club premises by the steward 
of the club, who in selling it acted contrary to 
the orders of applts. Sc without their knowledge 
or assent : — Held : the conviction was wrong, for 

ts. were not, under the circumstances, respon- 
act of the steward. — Newman v. 
17 Q. B. D. 132 ; 65 L. J. M. C. 
113 ; 65 L. T. 327 ; 60 J. P. 373 ; svb nom. 
Newman v. Leach, 2 T. L. R. 600, D. 0. 

AnnoUUions : — Distd. Bond v. Evans (1888), 21 Q. B. D. 

249 ; Brown v. Foot (1892), 61 L. J. M. C. 110. 

118. Sale of intoxicating liquors to child 

in unsealed bottle — Intoxicating Liquors (Sale to 
Children) Act, 1901 (c. 27), s. 2.] — Emary v , Nol- 
loth. No. 31, ante, 

119. .] — A barmaid, contrary 

to express orders, knowingly sold intoxicating 
liquor to a cliild under fourteen years of age in a 
bottle not corked Sc sealed. The license-holder, 
although not in the bar, was within call. Sc the 
justices found as a fact that he had not delegated 
to the barmaid the charge Sc control of the bar ; — 
Held : the license-holder could not be convicted 
under sect. 2 of the above Act on a charge of 
“ knowingly allowing the barmaid so to sell the 
liquor. — McKenna v. Harding (1905), 69 J. P. 
354, D. C. 

120. .1 — A license-holder left 

the management of a public -house to a manager. 
A barmaid, contrary to express orders, sold 
intoxicating liquor to a child under fourteen years 
of age in a bottle not corked Sc sealed, contrary to 
sect. 2 of the above Act. At the time the manager 
was in an adjoining bar. Sc might have seen, but 
did not see, what she was doing : — Held : although 
the manager was at the time in charge of the 


manafforoX the business, although with- 
out the authority or consent of the 
principal. — Aoricultuue Ik. Techni- 
OAL Instruction Department v. 
Burkb:, [1915J 2 1. II. 128.— IR. 

g. Selling intoxicating liquor 

in less than lawful quantity,}— A holder 
of a spirit merchant’s Jioenoo who sells 
less than two gallons of liquor can be 
convicted under Llqnor Act, 1898, s. 
45 : — Held : the licensee was liable 
where the sale was made by a person 
left in charge of his shop, without 
evidence that the licensee had expressly 
authorised the sale. — Ex p. Norris 
(1906), 6 S. R. N. S. W. 47.— AUS. 

h. Sale of intoxicating liquor 

to unlicensed person.] — A clerk to a 
distiller, having sold a cask of whiskey 
to a party who had not a licence to sell 
spirits, at the request of the purchaser, 
sent It to him with a permit obtained 
in the name of another party : — Held : 
this amounted to the statutory offence 
& the employers were liable for the 
acts of their clerk, these having been 
done within the sphere of his employ- 
ment. — A dvocate -General v. Grant 
( 1853), 15 Dunl. (Ct. of Bess.) 980.— 
SOOT. 


k. Intoxicating liquor — 

Treating .] — In each of two public- 
houses the servant or person in charge 
supplied exciseable liquor to one person 
which was paid for by another. One 
of the public -houses was occupied by 
the licence -holder, the other was 
occupied by a firm of which the lioonce- 
holder was a partner. In the former 
case the servant was the servant of the 
licence -holder & In the latter case ho 
was servant of the firm. In both 
coses the sales were effected without 
knowledge of the employers : — Held : 
iu both cases, the licence-holders were 
guilty of a contravention of the order, 
although sales were effected without 
their knowledge, & also in the case of 
the house occupied by the firm, 
although the servant was in the em- 
ployment of the arm & not of the 
licence-holder. — Gair v. Brewster, 
SouTAR 17. Hutton, [1916] S. O. (J). 
36.~H5COT, 

l. Sunday trading .] — The 

servant of K., a storekeeper, while left 
by K. in charge of the store, sold 
articles to a customer on a Sunday. 
K. was Ignorant of the sale & had, in 
fact, forbidden the servant to sell on 


Sunday. The magistrate oonvlctod 
K. of a contravention of Act 24, 1878, 
s. 1. On appeal by K., the conviction 
was upheld. — Kajbe v. R. (1919), 40 
N. L. R. 321.— AF. 

m. Sale of indecent pictures.] 

— The aoc3ased who wore general 
dealers, purchased, with other stock 
taken over at the some time, a large 
number of walking sticks, containing 
photographs, which were liarmless 
save four or five. S., a servant in the 
employ of the accused, disoovorod 
indecent photographs In the four or 
five sticks, and without informing the 
accused, who were igmorant that there 
were indecent photograplis in some of 
the sticks, sold one of the sticks con- 
taining an indecent photograph, & the 
accused were convicted of a oontra- 
ventlon of Act 31 of 1892, s. 2 HeW ; 
in the absence of evidence (a) that the 
accused might have contemplated the 
possibility of a contravention of the 
Act under which they were charged, 
owing to the character & scope of their 
servant's duties, or (5) that the 
accuBods* ignorance was duo to their 
own default or neglect the conviction 
must be quashed. — R. v. Werner. 
[1917] E. D. L. 71.— S. AF. 
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premises, neither the license-holder nor the 
manager knowingly aUowed or connived at the 
sale. — ^AiiLOHORN v, Hopkins (1905), 69 J. P. 365, 
D. 0. 

B. Servant acting Outside Scope of Authority, 

121. General rule.] — In point of law, the buying 
a pamphlet in a public open shop of a known pro- 
fessed bookseller <fe publisher of pamphlets, of a 
person acting in the shop, primd facie is evidence 
of a publication by the master himself ; but it is 
liable to be contradicted, where the fact will bear 
it, by contrary evidence tending to exculpate the 
master, <fe to show that he was not privy nor 
assenting to it nor encouraging it (Lord Mans- 
field, O.J.). — It. V, Almon (1770), 6 Bun*. 2680 ; 
20 State Tr. 803 ; 98 E, R. 411. 

Annotations: — Refd. R. v. Shipley (1784), 4 Doug. K. B. 

73 ; A.-G. t>. Slddon (1830), 1 Or. & J. 220. 

122. Suffering gaming on licensed premises — 
Licensing Act, 1872 (c. 94 ), s. 17 (1) — Servant not 
in charge of premises.] — Where gaming had taken 
place upon licensed premises to the knowledge of a 
servant of the licensed person, employed on the 
premises, but there was no evidence to show any 
connivance or wilful blindnega on the part of the 
licensed person, & it did not appear that the 
servant was in charge of the premises : — Held : 
the justices were right in refusing to convict the 
licensed person of suffering gaming on the premises 
under sect. 17 of the above Act. — Somerset v. 
Hart (1884), 12 Q. B. D. 300 ; 53 L. J. M. C. 77 ; 
48 J. P. 327 ; 32 W. R. 594, D. C. 

Annotations: — Distd. Bond v. Evans (1888), 21 Q. B. D. 

249. Folld. Somerset v. Wade, [1894] 1 Q. B. 574. Consd. 

Smith V, Slado (1900), G4 J. P. 712 ; Buxton v. Scott 

(1909), 100 L. T. 390. Reid. Boyle v. Smith. [1908] 

1 K. B. 432 ; Exp. Marshall (1907), 71 J. P. 501. 

123. Selling intoxicating liquor" at unauthorised 
place — Licensing Act, 1872 (c. 94 ), s. 8 .] — Resp., 
who was licensed to sell by retail, at his brewery, 
beer for consumption off the premises, employed 
a drayman to deliver beer to customers. The 
drayman had no authority to sell any beer for 
resp., his sole duty being to deliver beer to cus- 
tomers only who had previously given orders for 
it, & he had been expressly ordered not to sell or 
deliver beer to other persons, & to bring back to 
the brewery any beer which he was unable to 
deliver. The drayman sold & delivered some 


bottled beer from his van to persons in a street 
who had not previously ordered it : — Held : resp. 
was not liable to be convicted under sect. 3 of the 
above Act. — ^Boyle v. Smith, [1906] 1 K. B. 432 ; 
75 L. J. K. B. 282 ; 94 L. T. 30 ; 70 J. P. 116 ; 
54 W. R. 619 ; 22 T. L. R. 200 ; 21 Cox, 0. C. 
84, D. C. 

Annotation : — Consd. Elder v. Bishop Auckland Co-op. Soc. 
(1917), 80 L. J. K. B. 1412. 

Sale of intoxicating liquor to child in non-sealed 
vessel.] — See Nos. 31, 119, 120, ante. 

Sale of liquor to non-member of club.] — See 

No. 117, ante. 


Sub-sect. 4. — Servant acting Within General 
Scope of Authority. 

124. Public 'nuisance — Authority to manage 
works — Pollution of river.] — Indictment against 
a gas CO. for a nusiance, in conveying the refuse of 

I gas into a great public river, whereby the fish 
! were destroyed, & the water was rendered unfit for 
I drink, etc. : — Held : the directors were answerable 
for an act done by their superintendent & engineer, 
under a general authority to manage the works, 

I though they were personally ignorant of the par- 
I ticular plan adopted, & though such plan was a 
departure from the original & understood method, 
which the directors had no reason to suppose was 
discontinued. — R. v. Medley (1834), 6 C. & P. 292. 
Annotations : — Reid. R. V. Stannard (1863), 12 W. R. 208 ; 

Tarry v. Ashton (1876), 1 Q. B. D. 314. Mentd. Sherras 

V. De Rutzen, [1895] 1 Q. B. 918. 

125. Obstruction of river by debris.] — On 

an indictment for working a stone quarry on the 
margin of a public navigable river so as to aUow 
the rubbish from it to fall into the river &; obstruct 
the navigation, it was proposed on behalf of deft., 
who did not personally attend to the business, to 
show that he gave directions to conduct it in a 
proper manner, & provided proper .places for 
depositing the rubbish. The Judge, having ex- 
cluded the evidence as immaterial : — Held : deft, 
was liable for the acts of his servants, though done 
without his knowledge & in disregard of his orders, 

I &; the evidence was rightly excluded. — R. v, 

1 Stephens (1866). L. R. 1 Q. B. 702 ; 7 B. & S. 

I 710 ; 35 L. J. Q. B. 251 ; 14 L. T. 593 ; 30 J. P. 


PART I. SECT. 3, SUB-SECT. 3.— -B. 

n. Selling intoxicating liquor with- 
out licence.] — In a prosecution for a 
penalty for selling liquor without 
license, proof that the sale was made by 
a person in deft.’s shop In his absence, 
& without showing any general or 
special employment of such person by 
deft. In the saio of liquors, is sufficient 
primd fade evidence against him. — Ex 

p. Parks (1855), 3 All. 237.-~CAN. 


o. .] — The owner of a shop 

is not crinilnally liable for the sale of 
liquor without a license by a female 
attendant lu his absence. — li. v. King 
(1869), 20 C. P. 246.-— CAN. 


p. Servant expressly forbid 

den.] — -There cannot be a oonvlctioi 
under Yukon Liquor License Ordi 
nance, s. 78, where deft.’s servant win 
mode the sale had been explicitl: 

R. 17. Oi.K Tystaj 

(1909), 11 W. L. R. 561.— CAN. 


q. Selling intoxicating liquor dur- 
prohibited hours.}— order of 
Central Control Board (Liquor Traffic) 
^ootland, West Central Area, dated 
12 Aug. 1915, Act 2 (2), it is made an 
offence for any person either “ by him- 
self or by any servant or agent ** to 
sell cxoleeablo liquor during prohibited 
nours to any person in any licensed 
premises lor consumption off the 


promises : — Held : the word “ agent ” 
was used in its ordinary legal siguiflea- 
tlon & therefore that a licensee of 
1 ) remises was not responsible for every 
sale which took place within his 
premises, no matter by whom effected , 
but only for sales by himself, his 
servant, or a person who could bo 
properly described as his agent. 

A licensee charged with contravening 
the order has been rightly acquitted 
when the liquor had been sold without 
any authority by a boy whoso licensee’s 
shopman was authorised to employ 
only as an occasional messenger. — 
Aulp V. Devlin, [1918] S. C. (,T.) 41. — 
SCOT, 


r. Selling drugs contrary to Opium 
Narcotic Drug Act^ 1911 {Can) {c. 

17).]— R. V. Leduc (1921), 69 D. L. U. 
568 ; 38 Can. Crim. Cas. 177. — CAN. 

s. Sale of milk.] — ^In the prose- 
cution of a dairyman for selling by the 
hand of hie servant, milk whicli was 
not genuine. It was proved that the 
servant who sold the milk had no 
authority to do so, his duty being 
merely to deliver milk to his master’s 
customers : — Held : as the servant had 
exceeded Ids authority in selling the 
milk there had been no sale by the 
accused, & he must therefore bo 
acquitted. — Lindsay v. Dempster, 
[1912] S. O. (J.) 110.— SOOT. 


t. . ] — A servant employed 

by a dairy co. to sell Its milk, in die 
obedience to his instructions, charged a 
higher price for the milk than the 
authorised maximum rate, but did not 
account to liis employers for the 
portion of the pric;e in excess of that 
rate : — Held : in these circumstances 
the servant so far as he sold milk at a 
price beyond tho authorised rate was 
acting outwith tho scope of his employ- 
ment & accordingly the co. was not 
guilty of a contravention of Milk Order 
of Sept. 7, 1917, Art. (1).— City &: 
Suburban Dairies v. Mackenna, 
[1918] S. C. (J.) 105.— SCOT. 

PART I. SECT. 3, SUB-SECT. 4. 

a. Nuisance — Offensive smell in 
house.] — ^A bucket of slops was poured 
by a maid-servant into the pan of a 
closet, thereby causing excreta & 
urine to overflow on to the floor of the 
closet & create an offensive smell. 
The master of tho house to which tho 
closet was annexed did not know of the 
occurrence having taken place, but 
on two previous occasions a similar 
thing had happened & had been 
complained of to the master’s servants, 
& on one of these occasions it had been 
conveyed to the master’s knowledge. 
The master was proceeded against on 
information before justices under 
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Sect, 3. — LiahiHty of master for act of servant or 
agent: Sub-sect, 4 .] 

822 ; 12 Jur. N. S. 961 ; 14 W. R. 859 ; 10 Cox, 
C. C. 340. 

Arnotationa : — Consd. Coppeii v. Moore (No. 2), [1898] 2 

Q. B. 806. Refd. MuUins v. Colllne (1874), L. R. 0 Q. B. 

292; Tarry v. Ashton (1876), 1 Q. B. 1). 314; K. v, 

Holbrook (1877), 47 L. J. Q. B. 35 ; R. v. Holbrook (1878), 

4 Q. B. D. 42 ; Cliisholm v. Doulton (1889), 22 Q. B. 1). 

736 ; Bostock v. Ramsey U. D. C. (1899), 63 J. P. 728. 

Mentd. Sherras v. De Kutzen, [1895] 1 Q. B. 918 ; Bai'kor 

V. Herbert, [1911] 2 K. B. 633. 

126. Smoking chimney — Public Health Act, 

1876 (c. 55), s. 96.] — G.’s mill sent forth black 
smoke more than ten minutes. The furnace was | 
properly constructed, & eHficient firemen super- 
intended, &: the stoker’s own negligence was the 
sole cause of the smoke. G. was summoned for 
an offence contrary to sect. 96 of the above Act : — 
Held : the justices were VTong in dismissing the 
charge k> in holding that G. was not liable. — 
Niven v, Greaves (1890), 54 .T. P. 548, I). C. 

127. Private Act.] — Applts. were the 

owners & the occupiers of a dyehouse which 
had a furnace & a chimney appertaining thereto. 
In consequence of negligent stoking on the part | 
of one of the servants of applts., of which applts. . 
were ignorant, smoke which was not completely I 
burned was allowed to escape from the chimney ' 
of the dyehouse : — Held : applts. were rightly 
convicted of an offence under 10 Edw. 7 1 Geo. 5, 

c. cxvii., ?. 52 . — Armitage, Ltd. v. Nicholson | 
(1913). 108 L. T. 993 ; 77 J. P. 239 ; 29 T. L. R. 1 
425 ; 23 Cox, 0. C. 416 ; 11 L. G. R. 547, 1). C. 

128. Slaughtering animals contrary to bye-law 
— Disobedience of orders — Public Health (London) 
Act, 1891 (c. 76), s. 142 (2) (b).] — Bye-laws made 
under the repealed Slaughter-houses (Metropolis) i 

67), bat kept in force by sect. 142 ! 
‘ above Act, make it an offence for the 
licensed occupier of a slaughter-house to slaughter 
sheep in the pound of the slaughter-house or in view 
of other sheep. During the absence of resp., the 
licensed occupier of a slaughter-house, his foreman, 
in direct disobedience of his orders & in ordi i to 
save himself trouble, slaughtered a sheep in ihe 
pound in view of other sheep ; — Held : the bye- 
law was good & resp. was guilty of an offence under 
it, for he was liable for the act of his servant, that 
act having been committed within the geneial 
scope of his employment, although contrary to 
the orders of his master. — Collman v. Mills, 
[1897] 1 Q, B. 396 ; 66 L. J. Q. B. 170 ; 75 L. T. 
590 ; 61 J. P. 102 ; 13 T. L. R. 122 ; 18 Cox, C. C. 
481, D. C. 

129. Importation of prohibited goods — 12 Car. 2 

(c. 8), s. 4.] — Idle v, Vanheck (1727), Bunb. 
230 ; 145 E. R. 657. 

Annotation Consd. Mitchell v. Torup (1706), Park. 227. 

130. Concealing smuggled goods.] — A.-G. v, 

SiDDON, No. 12, ante, 

131. Soliciting order for intoxicating liquor at 
unlicensed place — Revenue Act, 1867 (c. 90], s. 17.] 

— Applts. owned two shops, in respect ot one of 
which they held a licence to retail beer to be 
consumed off the premises. At the unlicensed 
shop they displayed crates containing bottles of 


beer & a price list of the beer per crate. They 
received orders for beer at this latter shop, but 
the orders were forwarded to the licensed shop 
for execution, & they were executed or not at the 
discretion of the manager there. No cash was 
accepted at the unlicensed shop ip respect of these 
orders. An assistant at the unlicensed shop 
accepted an order for beer, & the order was 
forwarded to &; executed at the licensed shoj) ; — 
HeM : the applts. had committed an offence 
under sect. 17 of the above Act. — Elias v, Dunlop, 
[1900] 1 K. B. 266 ; 75 L. J. K. B. 168 ; 94 L. T. 
164 ; 70 J. P. 103 ; 22 T. L. R. 162 ; 50 Sol. Jo. 

: 21 Cox, C. C. 105, D. C. 

132. User of unlicensed vehicle — Customs & 
Inland Revenue Act, 1888 (c. 8),s. 4 (3).] — Strutt v. 
Clift, No. 36, ante, 

SeCy further, Revenue. 

133. Rendering false accounts — Railway Clauses 
Consolidation Act, 1845 (c. 20), ss. 98, 99.] — The 

owners of goods may, without mens rea, be guilty 
of giving a false account with intent to avoid 
payment of tolls under sects. 98 & 99 of tlie 
above Act, & if their manager actually gives the 
false account witli intent to avoid the payment, 
the owners, though a limited co., are liable. — 
Mousell Brothers v. London & North Western 
Ry., [1917] 2 K. B. 830 ; 87 L. J. K. B. 82 ; 118 
L. T. 25 ; 81 J. P. 305 ; 15 L. G. R. 706, D. C. 
Annotations ; — CODSd. H. v. Luinyter (1923), 87 J. P. 191. 
Refd. Pcarks’ Dairies v, Tott-enham Food Control Com- 
mittee (1918), 88 L. J. K. B. 623; Warrinjfton v, Windhlll 
Industrial Co-op. Soc. (1918), 82 J. P. 149; Crittilhs v. 
Studebakers (1923), 87 J. P. 199. 

134. False trade description — Merchandise 
Marks Act, 1887 (c. 28), s. 2.] — The above Act 
renders the master or principal criminally liable for 
the acts of his servants and agents in all cases within 
sect. 2 (1) & (2), where the conduct constituting 

I the offence is pursued by such servants or agents 
within the scope or in the course of their employ- 
ment. The master or i^rincipal can only be 
relieved from criminal responsibility where he 
can prove that he had acted in good faith & had 
done all it was reasonably possible to do to prevent 
the commission by his agents & servants of offences 
against the Act. — Coppen v, Moore (No. 2), 
[1898] 2 Q. B. 306 ; 67 L. J. Q. B. 689 ; 78 L. T. 
520 ; 02 J. P. 453 ; 46 W. R. 620 ; 14 T. L. R. 
414 ; 42 Sol. Jo. 539 ; 19 Cox, C. C. 45. 

Annotations : — Apld. CliriBlie, MauHoii & Woods v. Cooper, 
[1900] 2 g. B. 522. Consd. Buckingham r. Duck (1918), 
120 L. T. 84. Refd. Cameron v. Wigjdns (1900), 70 
L. .T. Q. B. 15 ; Langley v, Bombay Tea Co., [1900] 2 
g. B. 460 ; Trade & Customs Comr. v. Bell, [1902] A. C. 
563 ; R. V. Butcher (1908), 99 L. T. C22 ; Armitage r. 
Nicholson (1913b 108 L. T. 993; Mousell v. L. & N. W. 
Ry., [1917] 2 K. B. 836; Burns r. Scholflold (1922), 128 
L. T. 382. Mentd. Hobbs v, Winchester Corpu., [19i0] 2 
K. B. 46. 

See, further. Trade Marks, Trade Names &; 
Designs. 

135. Sale of adulterated food — Sale of Food & 
Drugs Act, 1875 (c. 63), s. 6.] — P., a servant of 
applt., was employed to sell milk out of cans by 
retail. The cans were received by applt., the 
master, on arrival from the countiy, & a sample 

I taken from each can before it was sent out for 

I sale. Applt. had published a warning to his 


Health Act, 1890 (No. 1098), s. 221 - i 

Held : he was properly convicted os, 
tliough lie liad no knowledge of the I 
occurrence complained of he had care 
lessly or negligently allowed it to occur 
after previous warning given to him, 

& the act was done by his servant in 
the ordinary scope of her employment 
as a domestic servant, her knowledge 
would be taken to be that of her 
master. — Martin •». McGinnis (1894), ! 
20 V. L. R. 556.— -AUS. ! 


b. iiale of intoxicating liquor with- 
out license — Sale by wife,] — Where 
applt. was fined by the magistrate for 
selling liquor without a license. On 
appeal. It was contended for him, (1) 
that the liquor was sold by Ids wife : — 
Held : the act of the wife Is the act of 
her husband. — Bitrke r. White 
(1892), 7 Nfld. L. R. 090.— NFLD. 

0 . Delay in admUting police.] — 
Where an act is made illegal by a 


I statute which absolutely prohibits the 
act, an employer is criminally respon- 
I Bible for a commission of that act by 
his Borvants in the course of their 
emplo 3 mient. Act No. 27, 1882, s. 142, 
makes the accused crlndnally respon- 
slble for unnecessary delay in admitting 
the police to his premises oven If that 
unnecessary delay is not the act of the 
accused but of his servants. — R. v, 
Dedusav (1919), C. V. 1). 211.— S. AF 
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servants that any servant whose can Of milk did 
not correspond with the sample taken from it 
would be liable to instant dismissal. P.’s can 
was duly sampled, & the sample proved to be 
unadulterated. Subsequently to his taking out 
the can for the sale of milk, P. admitted watering 
the milk, some of which milk he sold to an inspector, 
who thereupon summoned applt., the master, as 
a person selling to the prejudice of the purchaser 
an article of food not of the nature, substance, <& 
quality of the article demanded, under sect. 6 of 
the above Act. Applt. was convicted by a 
m^^istrate : — Held : applt. was rightly convicted, 
on the ground that he was the seller within the 
meaning of the Act, & was liable for his servant’s 
action in selling adulterated milk. — Brown v. 
Foot (1892), 61 L. J. M. C. 110 ; 66 L. T. 649 ; 
56 J. P. 581 ; 8 T. L. R. 268 ; 17 Cox, C. C. 509, 
D. C. 

Annotations: — Cossd. Parker v. Alder, [1899] 1 Q. B. 20. 
Reid. Pearks, Gimaton & Teo v. Ward, Henuen v. Southern 
Counties Dairies Co., [1902] 2 K. B. 1 ; Smithies v. 
Briclgro (1902), 71 L. J. K. B. 555 ; Andrews v. Luckin 
(1917), 87 L. J. K. B. 507 ; Buckingham v. Duck (1918), 

1 20 L. T. 84 ; WaiTington v. Windhill Industrial Co-op. 
Soc. (1918), 82 J. P. 149 ; Whittaker v. Forshaw, [1919] 
2 K. B. 419. 

136, .] — Resp., a grocer, while his 

assistant was out of the shop, had made up for 
his own use a half pound pdcket consisting of a 
mixture of butter &; margarine. This packet 
was inadvertently left upon the counter while 
rosp. went to attend to a customer in another 
part of the shop, but it was not placed there for 
the purpose of sale. Resp.’s assistant then 
came in, & immediately afterwards a man came in 
& asked for half a pound of salt butter, So was 
served by the assistant with the same half pound 
of mixed butter So margarine. The assistant, 
seeing the half pound packet lying on the counter 
ready made, thought that it was there for the 
purpose of sale, but in selling it he was acting 
without the authority So contrary to the express 
instructions of resp. that he was to sell butter 
always from the bulk & not in ready made packages. 
Upon an information against the resp. under 
sect. 6 of the above Act, for selling an article 
which was not of the nature, substance, & quality 
of the article demanded : — Held : resp. was liable 
for the act of his servant, even though such act 
was unauthorised by him & was done contrary to 
his express instructions. — Uouguton r. Mundy 
(1910), 103 L. T. 60 ; 74 J. P. 377 ; 8 L. G. R. 
838, D. C. 

Annotation .' --Dlstd* Whittaker i\ Forahaw, [1919] 2 K. B. 
419. 

137. .] — Resps., retailers, purchased 

milk from a dairy farmer under a contract, by 
whicli the latter agreed to supply milk, witli a 
warranty of quality. The milk was delivered to 
the proper railway station at 5.13 a.m. So was 
fetched away by resps. at 8 a.m. the same morning 
by their servant. He poured the contents of the 
can into two smaller cans, So then took them 
^und for distribution among resps.’ customers. 
He had no authority to sell milk to anybody 
except members of resps.’ society who previously 
ordered a supply. While so delivering the milk 
the servant sold a small quantity to a non-member, 
the agent of applt., an inspector of weights & 
measures, which was deficient in quality So not 

tbe nature, substance, So quality demanded. 
Wrien chai’ged under sect. 6 of the above Act, 
resps. gave due notice under Sale of Food So Drugs 
Act, 1899 (c. 51), s. 20 (1), &; that they intended to 
# f'be above warranty by virtue of sect. 25 
ot the above Act. The magistrate found that 
resps. purchased the milk as the same in nature, 


substance. So quality as that demanded by applt. 
So that they sold it in the same state as when 
they received it from the railway co., So had no 
reason to believe at the time of the sale to the 
applt. that the milk was otherwise than of the 
nature, substance. So quality demanded. No 
evidence was offered by resps. before the magis- 
trates dealing with the period which elapsed 
between the arrival of the milk at the station So 
its being fetched by the resps. ; — Held : in selling 
to applt. resps.’ servant had not acted without 
their authority, but had only misused the actual 
authority to sell which they had given him, & 
therefore resps. had sold the milk to applt. within 
the meaning of sect. 6 of the above Act. — Elder 
V . Bishop Auckland Co-operative Society, 
Ltd. (1917), 86 L. J. K. B. 1412 ; 117 L. T. 281 ; 
81 J. P. 202 ; 33 T. L. R. 401 ; 61 Sol. Jo. 593 ; 
26 Cox, C. C. 1 ; 15 L. G. R. 579, D. C. 

Annotaiion : — Held. Buckingham v. Duck (1918), 120 L. T. 

84. 

138. By person having no authority to sell.] 

— Resp.’s daughter, aged thirteen years, in accord- 
ance with her usual practice So general instructions 
from resp., a farmer, took each morning a pint of 
milk from resp.’s faimhouse in a can to deliver 
at the house of a customer in fulfilment of an order 
previously given by the customer. Resp. cn- 
I trusted his daughter with the pint of milk for the 
I purpose only of deUvering it to the customer. 

I On one particular morning an inspector under the 
Food So Drugs Acts met the daughter as she was 
carrying the pint of milk to the customer’s house 
but before she had arrived there. So demanded to 
purchase from her a pint of milk which she de- 
livered to him out of the can containing the pint 
of milk intended for the customer. The milk so 
sold to the inspector contained added water to 
I the extent of 24 per cent. The daughter delivered 
j the milk to the inspector because he demanded 
it So because ‘ ‘ some people are fined for not doing 
as the poheemen tell them.” On an information 
against resp. for selling milk to the prejudice of 
the purchaser, justices held that the daughter 
had no authority to sell the pint of milk to the 
inspector, but in fact delivered it to him because 
she was afraid to refuse it after his demand, So that 
consequently there was no sale by resp. to the 
prejudice of the inspector. On a case being stated 
by the justices i-^Held : the justices were entitled 
to find that the daughter had no authority to 
make any contract of sale, inasmuch as her in- 
structions wei*e limited to carrying the milk.— 
Whittaker v. Forshaw, [1919] 2 K. B. 419 ; 88 
I L. J. K. B. 989 ; 121 L. T. 320 ; 83 J. P. 210 ; 35 

! T. L. R. 487 ; 63 Sol. Jo. 608 ; 17 L. G. R. 457 ; 

26 Cox, 0. C. 475, D. C. 

139. Refusal to seU to officer— Sale of Food & 
Drugs Act, 1875 (c. 63), s. 17.]— Farley v. Hig- 
ginbotham (1898), 42 Sol. Jo. 309, D. C. 

See , further . Food & Drugs. 

140. Sale of food contrary to regulations— Food 

(Conditions of Sale) Order, 1917.]— Resps., a limited 
co,, owned a shop for the sale of food. So they 

caused to bo posted in the shop a notice that in 

relation to the sale of sugar there were at the shop 
no conditions involving the purchase of other 
goods. Resps.’ manager also gave express in- 
structions to all their assistants that they must 
impose no conditions on the sale of food. On an 
information against resps. for imposing, in con- 
nection with the sale of sugar, a condition relating 
to the purchase of another article, contrary to 
the above Order, the justices found that an 
assistant, who, with the authority of resps. 
manager, was serving at the counter, had, in 
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Sect, 3. — Liability of master for act of servant or 
agent: Sicb-sect. 4. Sect, 4 : Svib-aect, 1.] 

connection with the sale of sugar, imposed a 
condition relating to the purchase of another 
article, but they held that, as resps. had expressly 
forbidden the assistant to impose any condition, 
they were not criminally responsible : — Held : 
the terms of the order showed that it was intended 
to make a master criminally responsible for the 
act of his servant, acting within Ihe scope of his 
employment, even when such act was done in 
disobedience to express instructions, &: therefore 
the justices ought to have convicted. — War- 
rington V, WiNDHiLL Industrial Co-operative 
Society (1918), 88 L. J. K. B. 280 ; 118 L. T. 
606 ; 82 J. P. 149 ; 26 Cox, C. C. 218 ; 16 L. G. R. 
466, D. C. 

Annotaiion : — Reid. Buckingham v. Duck (1918), 120 L. T. 

84. 

141 . Disobedience of orders — Milk (Prices) 

Order, 1917.] — Buckingham v. Duck, No. 51, 
ante, 

142 . Margarine (Maximum Prices) Order, 

1917.] — Pearks’ Dairies, Ltd. v, Tottenham 
Food Control Committee, No. 62, ante, 

143. Selling Intoxicating liquor without licence 
— Licensing Act, 1872 (c. 94), s. 3.] — A. was 
charged under sect. 3 of the above Act with selling 
intoxicating liquor without a licence. A. kept a 
tobacco shop & refreshment house, but had no 
license to sell liquors by retail. A.’s wife sold 
bottles of ale to customers, but there was no 
evidence that A. knew anything of her so acting : 
— Held : a conviction by the justices making A. 
liable for the acts of his wife was wrong. — ^A llen 
r. Dumb (1893), 57 J. P. 377, D. C. 

144. .] — Resp., who was the proprietress 

of a hydro, & held no licence for the sale of intoxi- 
cating liquor, bought beer at wholesale prices, & 
beer w^as sold at the retail price by her servant 
at the hydro to one of the guests, & her book- 
keeper received the money. On an information 
against resp. for selling beer by retail without a 
licence, the justices declined to convict on the 
ground that resp. being an unlicensed person, was 
not responsible for acts committed by her servant 
without her knowledge : — Held : there was evidence 
that resp. had retailed beer without a licence & 
the justices ought to have coi\victed. — Jones v. 
Hartley (1918), 88 L. J. K. B. 271 ; 118 L. T. 
815 ; 82 J. P. 291 ; 26 Cox, C. C. 255, D. C. 

145. Selling intoxicating liquor to drunken 
person — Disobedience of orders — Licensing Act, 
1872 (c. 94), s. 13.] — Resp., a licensed person, gave 
orders to nis servants that no drunken persons 
were to be served. During his absence one of his 
servants sold intoxicating liquor to a drunken 
person : — Held : resp. was guilty of an offence 
under sect. 13 of the above Act for he was 
liable for the act of his servant, that act having 
been done by the servant within the general 
scope of his employment, although contrary to 
the orders of his master. — Police Comrs. v. Cart- 
man, [1896] 1 Q. B. 655 ; 74 L. T. 726 ; 60 J. P. 
357 ; 44 W. R. 637 ; 18 Cox, C. C. 341, D. C. 
Annotaiiona : — Consd. Worth v. Brown (1896), 62 J. P, Jo. 

668 ; Star Cinema (Shepherd’s Bush) v, Baker (1921), 

126 L. T. 606. Refd. Coppen r. Moor© (1898), 78 L. T. 

520 ; Emary v, Nolloth, (1903] 2 K. B. 264 ; Boylo v. 

Smith, [1906] 1 K. B. 432 ; Caldwell v. Bethell, [1913] 

1 K. B. 119. 

146. Permitting drunkenness on licensed pre- 
mises— Licensing Act, 1872 (c. 94), s. 13.] — Worth 
V, Brown (1896), 40 Sol. Jo. 515 ; 62 J. P. Jo. 
658, D. C. 

Annoiatvm : — ^Refd. Emary v, Nolloth (1903), 67 J. P. 364. 

147. Supplying intoxicating liquor to constable 


AND PbOOBDURE. 

on duty — Licensing Act, 1872 (c. 94), s. 16 (2).] — 
The servant of a licensed victualler knowdngly 
supplied liquor to a constable on duty, without 
the authority of his superior officer : — Held : the 
licensed victualler was liable to be convicted 
under sect. 16 (2) of the above Act, although he 
had not knowledge of the act of his servant. — 
Mullins v, Collins (1874), L. R. 9 Q. B. 292 ; 
43 L. J. M. 0. 67 ; 29 L. T. 838 ; 38 J. P. 629 ; 
22 W. R. 297. 

Annotatiom : — Consd. Somerset v. Hart (1884), 12 Q. B. D. 

360; Nowmau v, Jones (1886), 17 Q. B. D. 132. 

Bosley v. Davies (1876), 33 L. T. 528 ; R. v. Holland JJ. 

(1882), 46 J. P. 312; Bond v, Evans (1888), 21 Q. B. D. 

249; Chisholm v, Doulton (1889), 68 L. J. M. C. 133; 

Sherras v, De Kntzen (1896), 15 R. 388 ; Coppen v. 

Moore (No. 2), (1898] 2 Q. B. 306. Mentd. Roberts v. 

Woodward (1890), 63 L. T. 200 ; Massey v, Morris (1894), 

63 L. J. M. C. 185. 

148. Suffering gaming on licensed premises — 
Ucensing Act, 1872 (c. 94), s. 17 (1).]— Applt. 
was charged under sect. 17 of the above Act with 
suffering gaming to be carried on on her premises, 
an hotel at E. It was proved by witnesses that, 
while standing in the pubhc street at E. between 
half-past one & a quarter to two in the morning, 
they could hear the conversation of three persons 
in a room in the hotel. These three persons were 
a horse trainer, a jockey, & a gentleman of N., & 
from what was heard of their conversation, it was 
evident that they were playing for money. No 
direct evidence was given that applt. knew of the 
gaming. Applt. stated that the house was 
closed at 11 p.m., that the three men were then 
in their private room, that she saw no cards, & 
did not supply any, & did not know of any card 
playing. The hall porter, whoso duty it was to 
attend upon customers, stated that he closed 
the house after 11 p.m., & retired to his own 
chair in a parlour beyond the bar, at the extreme 
end of the house. He knew nothing whatever of 
any gambling. The justices drew the inference 
from the porter’s evidence tliat his chair was 
removed to the greatest possible distance from 
the room where the guests were, in order that 
he might not hear what passed, & they thought 
that applt. knew that gaming was intended to be 
carried on, & that she purposely took pains not 
to know what her guests were doing : — Held : 
applt. was responsible for the conduct of the hall 
porter whom she left in charge of the hotel, &; 
there was evidence that the porter suspected 
what was going on, & connived at it. — Redgate 
V, Haynes (1876), 1 Q. B. D. 89 ; 45 L. J. M. C. 
65 ; 33 L. T. 779 ; 41 J. P. 86, D. C. 

Annotations: — FoUd. Crabtree v. Hole (1879), 43 J. P. 

799 ; Bond v, Evans (1888), 21 Q. B. D. 249. Reid. R. 

V. Holland JJ. (1882), 46 J. P. 312 ; Somerset v. Hart 

(1884), 12 Q. B. D. 360 ; Chisholm v. Doulton (1889), 

68 L. J. M. C. 133; Somerset v. Wade, [1894] 1 Q. B. 

574 ; Lawson v. Edminson, [1908] 2 K, B. 952. 

149. .] — C. was a licensed alehouse 

keeper, & employed a manager, D., to live on the 
premises, & attend to them. One night after 
closing hours police constables passing on opposite 
side oi street heard noises as if of persons gaming, 
& climbed up & looked through the window, & 
saw the gaming on the premises for money. 0., 
on being summoned, proved that manager went 
to bed, leaving “ Boots ” to attend to house, & 
the justices found as a fact that “ Boots ” knew of 
the gaming, but wilfully shut his eyes & ears ; — 
Held : the justices were right in convicting 0., 
who was liable for the neglect of the “ Boots.” — 
Crabtree v. Hole (1879), 43 J, P. 799, D. 0. 
Annotation : — Raid. Somerset v. Haft (1884), 12 Q. B. D. 

360. 

150. — .] — Where gaming had taken 

place upon licensed premises to the knowledge of 



Part I — Pbinoipijbs of CRiMiNAii LiABmx^ 


47 



'wiling to 

17 of the above Act. ^ 21 Q, 

Bted’— bond 5 

T. M. O. 105 ; 69^ 014 . le Cox, 

, W. E. 707 ; 4 T.; 

n j/iA^ Smith v. Slade (1900), 64 J. 

l^nfrdions: — CoPj/tT Doulton (1889), 58 L. J. M. 

nnOtqiKJ^ • ^ Jgj, no i r HT n IQ*. a«. 

Retd. ChiBhohj^^ I 

IV/TojaiaAV D 1 vj.-.v.a 

B. 306 ; Bmary v. Nolloth (1903), 89 L\ 
risX /Boyle ». Smith tl906] 1 K. B. 432 ; BuitonX 
iftft • (1909), 100 L. T. 390. Mentd. Wilson v. TwamlA 

19 T L. R. 604 ; Mousell v. L. & N. W. Ry., 
(lOOr^l 2 K. ] i. 836. 

[1^;^. Finance (New Duties) Act, 1916 (c. 24) — 
iHuiure to charge entertainments duty.] — ^Applts. 
were the proprietors of an entertainment which 
was subject to entertainments duty. An officer 
of customs <St excise visited the premises, paid for 
admission, & received a ticket properly stamped, 
& was duly admitted. He then asked an attendant 
for a transfer to a dearer seat Sc handed her the 
difference, & she handed to him a portion of a 
dearer ticket which had previously been used, no 
entertainments duty being paid on the transfer, 
but there was no proof that applts. or their manager 
had any knowledge of these matters or that the 
attendant had any duty or authority to take 
money or hand out tickets, or that she was any- 
tliing more than a mere attendant employed to 
show people to their seats. 

Quarter sessions found that the attendant was 
employed generally in that capacity & to show 
persons to their seats, but that there was no proof 
that she was acting within the scope of her em- 
ployment in transferring persons from one part 
of the entertainment to another or that she handed 
the extra money to applts. or obtained a transfer 
ticket from them. Quarter sessions therefore held 
that applts. were not guilty of an offence under 
the above Act, but stated a case ; — Held : as the 
attendant was not acting within the scope of her 
authority the decision of quarter sessions was 
right. — Star Cinema (Shepherd’s Bush), L/td. 
V, Baker (1921), 126 L. T. 506 ; 80 J, P. 47 ; 20 
L. G. R. 158, D. O. 

162. Sale of Intoxicating liquor to child in non- 
sealed vessel — Intoxicated Liquors (Sale to Children) 
Act, 1901 (c. 27).] — Groom v. Grimes, No. 82, 
ante, 

163. .] — Emary v. Nolloth, No. 

31, ante. 

-.] — iS'ee, ateo, Nos. 119, 120, ante. 

Sale of liquor to non-member of club.] — See 
No. 117, ante. 


Sect. 4.~-GR0UNDS OF DEFENCE AND 
EXEMPTIONS FROM CRIMINAL LIABILITY. 

Sub-sect. 1. — Ignorance op Law. 

164. No excuse for crime.] — The rule is that 
ignorance of the law shall not excuse a nmn, or 


relieve hir^^^rf^om the consequences of a crime 
fV^\..4xAOnE, J.). — Martindalb V , Palkner (1846), 
2 C. B. 700 ; 3 Dow. & L. 600 ; 15 L. J. C. P. 91 ; 
6 L. T. O. S. 372 ; 10 Jur. 161 ; 135 E. R. 1124. 
AnnotcUions : — Mentd. Ivlmey u. Marks (1847), 16 M. & W. 
843 : Anderson r. Boynton (1849), 13 Q. B. 308 ; Dimes 
V. Wright (1849), 8 C. B, 831 ; Keene v. Ward (1849), 
13 Q.B. 616 ; Oook v, Gillard (1852), 1 E. & B. 26 ; 
Cozens v, Graham (1852), 12 O. B. 398 ; R. v. Tewkesbury 
Oorpn. (1868), L. R. 3 Q. B. 629. 

155, Crime by foreigner — In England.]- 


It is no defence on behalf of a foreigner charged 
in England with a crime committed there, that 
not know ho was doing wrong, the act not 
being an offence in his own country. — R. v, Esop 
(1836), 7 C. & P. 456. 

156. .] — Foreigners who come 

to England must be dealt with in the same way 
as native subjects. Ignorance of the law cannot, 
in the case of a native, be received as an excuse 
for crime, nor can it any more be urged in favour 
of a foreigner (Coleridge, J.). — Re Barronet & 
Allain, Re Bartiielemy Sc Morney (1852), 
1 E. & B. 1 ; 1 W. R. 6, 53 ; 118 E. R. 337 ; 
suh nom. R. v, Barronet Sc Allain, Dears. C. C. 
51 ; 20 L. T. O. S. 50 ; 17 J. P. 245 ; sub nom. 
Ex p, Baronnet, 22 L. J. M. C. 25 ; suh nom. 
Re Baronnet & Allain, Re Bartiielemy & 
Morney, 17 Jur. 184. 

Annotalion : — Mentd. R. v. Manning (1888), 5 T. L. R. 139. 

157. Keeping a lottery.] — Deft, kept an 

eating-house. Sc sold tickets for what was called 

The Great Eastern Money Club,” in respect of 
which prizes were drawn, & the holders of the 
tickets whoso numbers were drawn for prizes 
received the same ; Sc deft, delivered out the 
prizes to such ticket holders. The jury returned 
a verdict of guilty, but recommended prisoner to 
mercy, on the ground that perhaps he did not 
know that he was acting contrary to law : — Held : 

(1) this evidence was sufficient to support a 
conviction against deft, of keeping a lottery ; 

(2) the conviction was not invalidated by the 
addition to the verdict. 

Ignorance of a statute is no excuse if the statute 
is violated (Erle, C.J.). — R. v. Crawshaw (1860), 
BeU, C. C. 303 ; 30 L. J. M. C. 58 ; 3 L. T. 510 ; 
25 J. P. 37 ; 9 W. R. 38 ; 8 (^x, C. C. 375, 0. C. R. 
Annotation As to (1) Befd. Martin v. Benjamin, [1907] 

1 K. B. 64. 

168. Statutory - offence — Statute recently 

passed.] — Prisoner was indicted for maliciously 
shooting. The offence was within a few weeks 
after 39 Geo. 3, c. 37, passed. Sc before notice of 
it could have reached the place where the offence 
was committed. The judges thought he could 
not have been tried if the Act had not passed, Sc 
as he could not have known of that Act, it was 
right he should have a pardon. — R. v. Bailey 
(1800), Russ. Sc Ry. 1, C. C. R. 

Annotation : — Mentd. R. v. Level (1837), 2 Mood. & R. 39. 

159. .] — Pltf.’s vessel started 

on a trading expedition in 1871. Natives were 
shipped, wifli their consent, but under circum- 
stances which the ct. held not to constitute them 

f art of the crew. During the voyage Pacific 
slanders Protection Act, 1872 (c. 19), was passed, 
& the captain did not hear of it until he was 
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164 i. JVo excuse for crime — General 
rule. 1— The thinking a thing legal 
which Is not so can be no defence to a 
man who violates a rule of law. — 
Anon. (1871), 7 Mad. 35.— IND. 

U. — Where a person has 

published matter which relates to the 
war it is not a defence to a prosecution 
for failure to comply witn an order 


rtven under regne., that deft, bond fide 
belieyed that the matter published did 
not come within the terms of the 
regulation. - — Ross v. Tiokkrdick, 
[1916] 22 C. L. R. 197.— AUS. 

d. Crime by foreigners .} — A 

non-naturallsed Chinese woman, 
through the fraud of her husband in 
adopting the name & using the natural- 
isation papers of another Chinaman, 
had entered New Zealand without 


paying the poll-tax imposed by 
Immigration Restriction Act, 1908, s. 
31, or passing the reading test required 
by 8. 42 (1 ) (a) of that Act. The woman 
W6W convicted of an offence under 
the latter section, & her husband of 
procuring her to commit the offence : 
— Held : as regards the female appit., 
the burden of ascertaining the require- 
ments of the law lay on appit. Sc that 
her ignorance thereof was immaterial. 
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Sect, 4:,— Orow^ds of defence _ 

criminal liabi lity: Su b -sect s, 1, 2 3.j ' ^ 

returning to land the natives. Deft., a naval 
officer, finding the natives on board, seized the 
vessel. In an action for such seizure the jury, 
being asked whether deft, had reasonable cause 
for thinking that the vessel was employed in 
breaking the Act, found a verdict for deft. : — 
Held : the carrying of the natives, having been 
commenced before the Act was passed, was not 
an offence against the Act. — Burns v, Nowell 
(1880), 5 Q. B. D. 444 ; 49 L. J. Q. B. 468 ; 43 

L. T. 342 ; 44 J. P. 828 ; 29 W. R. 39 ; 4 Asp. 

M. L. C. 323, C. A. 


Sub-sect. 2. — Ignorance or Mistake of 
Fact. 

160. Ignorance — General rule.] — When guilty 

knowledge is in issue there ought not, especially 
in the case of a deft, of good character, to be a 
conviction if the facts are as consistent with | 
ignorance as knowledge. — R. v, Jellyman (1921), : 
16 Cr. App. Rep. 43, C. C. A. ! 

161, Wilful neglect of child — Prevention ; 

of Cruelty to Children Act, 1904 (c. 15), s. 1 (3).] — 
Applt. was indicted for manslaughter. He was 
found guilty of wilful neglect under sect. 1 (3) of 
the above Act, & sentenced to imprisonment. 
The verdict of the jury was “ guilty of wilful 
neglect through ignorance ” : — Held : the words 
the jury added did not negative the wilfulness, 

& the words “ through ij^orance ” did not neces- ; 
sarily contradict a finding that the neglect was ' 


wilful. — R. V, Fetch (1909), 25 T. L. R. 401 ; 
2 Cr. App. Rep. 71, C. C. A. 

162. Assault on constable — In execution 

of his" — To support a charge of assault on a 

constable ±1^ ^he execution of his duty, it is not 
necessary that should know that he was a 

constable then in the^ execution of his duty ; it is 
sufficient that the conL'^table should have been 
actually in the execution his duty & had then 
been assaulted. — R. v, Forbe'1‘=?. & Webb (1866), 
10 Cox, C. C. 362. 

Annotations : — Ck>nsd. R. v. Maxwell & C!i*anchy (1909), 73 

J. P. 176. Reid. R. V. Prince (1875), L. 2 C. C, R. 

154. 

163. .] — On an indictm.ent for 

assaulting a police officer in the execution of his 
duty, the onus is on deft, to prove that he di d not 

j know that the person assaulted was a y^olice 
officer. — R. v. Maxwell & Clanchy (1909), Iw 
J. P. 176 ; 2 Cr. App. Rep. 26, C. C. A. 

164. Mistake — Killing wrong person.] — If a 

I man intending to kill a thief or a house breaker in 

his own house, happens by mistake to kill one of 
his own family, if^ cannot be imputed to him as a 
criminal action. — LEVEin^’s Case (1639), cited in 
Cro. Car. 638 ; 1 Hale, P. C. 474 ; 79 F. R. 1064. 
Annotations .-—Reid. Cook’s Case (1040), Cro. Car. 537 ; 

R. V. Tolson (1889), 23 Q. B. D. 168. 

165. Poison put Into wrong bottle.] — R. 

V, Noakes, No. 177, post, 

166. Shooting at wrong person.] — A man 

who was living apart from his wife obtained 
entrance, in the night time, into her house by 
opening an area window. The wife heard that 
some one was in the house, came downstairs with 
a pistol, & fired a shot which wounded her husband. 
She said she did not know it was her husband till 


— Van Chu Lin v. Brabazon, Chan 
Yee Hop v. Brabazon (1916), 35 N. Z. 
L. R. 1095. —N.Z. 

e, Mistake of law nirring rise 

to bond fide claim of right.] — PriHoner 
was convicted of stcalinpr a dead sow, 
the property of R. The sow had 
strayed into prisoner’s land & he had 
killed it, & afterwards made it into 
pork, taking steps to conceal from H. 
that the pig was Ms. The Chairman of 
Quarter Sessions ruled that under 
Impounding Act of 1865 (29 Viet. No. 
2), H. 27, a person was not justified in 
appropriating the carcase of an animal 
killed by him imder the authority of 
the section, without making reasonable 
efforts to ascertain the owner. At the 
same time he told the jury that 
prisoner must be acquitted, if, mis- 
taking the effect of that sect., he 
thought ho had a right to the carcase : — 
Held: the direction was right.— ~R. r. 
DmLON (1878). 1 N. S. W. S. C. K. 
N. S. 159.— AUS. 

‘ /iiflromj/. ]-- Mistake of law 

is no defence to a charge of bigamy. 
— Narantakapii Avullah V. Pauak- 
hal Mannbui (1922), I. L. R. 45 Mad. 
986.— IND. 

PART I. SECT. 4, SUB-SECT. 2. 

160 i. Jgmwancc — Ceneral rule .] — 
Where an act committed in certain 
circumstances has been made an 
offence by statute, the question whether 
knowle^e or belief of the existence of 
those circumstances is essential to the 
offence, depends upon the intention of 
the Lei^slature. 

A prisoner was charged with having 
indecently assaulted a girl under 12. 
The jury found specially lhat the 
prisoner, while stupifled with drink, 
had entered in the dark, & for an 
immoral purpose, the house where the 
girl was, believing it to be a house of 
ill -fame : — Held : even assuming that 
the prisoner had reasonable grounds for 
his belief, bis ignorance that the person 


he assaulted was under the age of 12 
years, was in law no answer to the 
charge. — R.r. Gibson (1885), 11 V. L. K. 
94.— AUS. 

_ Possession of si ill.] — A 
1 person is not guilty of having in his 
possession a still under Inland Revenue 
Act, 8, 108 (e) if, though the still bo 
on his premises, he lias no knowledge 
of its existence.— R. v. Cappan (1920), 
i 2 W. W. R. 135 ; 51 V. L. R. 672 ; 32 
i Can, Oim. Cas. 267 ; 30 Man. L. K. 
t 310.— CAN. 

: h. Possession of apparatus for 

I smoking opium.] — Where a person is 
I accused of being in imiawful possession 
I of opium without a i)ormit, tlie fact 
j that he had no knowledge that the 
1 apparatus for smoking the same was 
] in his possession, is no answer to the 
I charge, unless it can be shown that it 
I was placed there by other persons.— 
R. V. Sung Lung (1923), 39 Can. CTiin. 
Cas. 187.— CAN. 

I Indecent maitcr in news- 

\ jyaper.] — The sale of a newspaper 
containing matter of an indecent, 
immoral, or obscene nature Is an ac;t 
which in itself primd facie imports a 
guilty mind, but in such a case honest 
ignorance of the contents of the news- 
paper In question is a defence. — R. v. 

! Ewart (1905), 25 N. Z. L. R. 709.— 
j N.Z. 

1 1. Ship in unseaworthy con- 

j diiion.] — Although it Is necessary for 
the prosecution to show scienter in 
order to establish a breach of Shipping 
& Seamen Act, 1908, s. 224 (2), which 
prohibits a master from knowingly 
taking a British ship to sea in such au 
unsea worthy state that the life of any 
person is likely to be thereby en- 
dangered, scienter or knowledge is not 
a necessary ingredient of the offence 
created by sect. 224 (1) of that Act, 
which prohibits any person from 
sending a British ship to sea in such 
on unseaworthy state, etc. Therefore 
a verdict of a Jury of “ guilty through 


ignorance, with a strong recommenda- 
tion to mercy,” of the offence created 
by sect. 224 (1) is a verdict of guilty 
of that offence. — R. v. Nkwbon (1909), 
29 N. Z. L. K. 373.— N.Z. 

m. Slaughter of cow in calf.] 

— In a prosecution of a fanner for 
selling a heifer in calf for slaughter 
contrary to Live Stock (Sales) Order, 
1918 : — Held: the fact that the seller 
did not know the Jieifer w'as In calf 
was no defence U) the charge. — 
ANDER 80 N V. RoSE, [1919J S. C. (J.) 
20.— SCOT. 


n. — ' — — — IV hat amounts to 

igiwrance.]— A butcher slaughtered a 
c;ow which after gratliug had been 
allocated to him by an official of the 
Food Control ilepartment. When 
slaughtered the cow' was found to be in 
calf, & the butcher w’as charged with a 
contravention of the Live Stock (Sales) 
Order, 1919. s. 1. The sheriff con- 
victed the accused, finding In fact 
that wiieu the cow w^as graded the 
grader did not consider the cow to be 
in calf, nor did the allocator when the 
cow was allocated, that before the cow 
was slaughtered the allocator dis- 
covered the cow to bo in calf but did 
not Inform the accused, & that w'hen 
the cow w'as sent be slaughtered 
the accused did not know that the 
allocator had discovered it to be In 
calf. The accused appealed : — Held : 
even if justifiable ignorance w’os a good 
defence to the charge, the sheriff’s 
findings in fact did 
justifiable ignorance.^^ 

Waugh (1920), 57 Sc. 

SCOT. 


not disclose 
-Beattie v. 
L. R. 471.— 


maxim Actus non fecit rcum nisi mens 
sit rca, applies to excuse a deft, from 
an act which would otherwise be 
unlawful only where the belief on which 
deft, acts, is a belief as to the facU & 
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after she had fired, but thought that there were 
burglars in the house. The jury were directed 
that if prisoner had reasonable grounds for believing 
that the person was in her house for a felonious 
purpose, & only fired for the purpose of frightening 
such person, not knowing it was her husband, 
she ought to be acquitted. — R. v. Dennis (1905), 
69 J. P. 266. 

167. Abduction of girl under sixteen.] — 

Prisoner was convicted under Offences against the 
Person Act, 1861 (c. 100), s. 55, of unlawfully 
taking an unmarried girl under the age of sixteen 
out of the possession & against the will of her 
father. It was proved that prisoner did take the 
girl, & that she was under sixteen ; but that he 
bond fide believed, & had reasonable ground for 
believing, that she was over sixteen : — Held : the 
latter fact afforded no defence, & prisoner was 
rightly convicted. — R. v. Prince (1875), lu R. 
2 0. 0. R. 164 ; 44 L. J. M. C. 122 ; 32 L. T. 
700 ; 39 J. P. 676 : 24 W. R. 76 ; 13 Cox, C. C. 
138, C. 0. R. 

Annotations: — Distd. R. v. Moore (1877), 13 Cox% C. C. 

544. Consd. R. V. Tolson (1889), 23 Q. B. D. 168 ; 


Sherras v. De Rutzen, [1895] 1 Q. B. 918. Re!d. C’liidy 
V. Le Cocq (1884), 13 Q. B. D. 207 ; Chisholm v. Doulton 
(1889), 60 Li. T. 966 ; Derbyshire v. Houllston, [1897] 1 
Q. B. 772 ; Burrows v. Rhodes, [1899] 1 Q. B. 816 ; 
Hobbs V. Winchester Corpn., [1910] 2 K. B. 471 ; R. v. 
Wheat, R. v. Stocks, [1921] 2 K. B. 119. Mentd. A.-G, 
V. Bradlaugh (1885), 14 Q. B. D. 667. 

_ ,my — Reasonable belief of death.] — 
See Part XXVII., Sect. 1, sub-sect. 3, B., post 

Reasonable belief of divorce.] — See 
No. 8038, post. 


Sub-sect. 3. — Bona Fide Claim of Right. 

168. May negative intent.] — Where intent is a 
necessary ingredient to any particular crime, bond 
fide belief in a claim of right may be a good 
defence as showing there was no criminal intent. — 
R. V. Hatx (1828), 3 0. & P. 409. 

169. .] — The ct. will not grant a criminal 

information against a party who appears to have 
acted hoyid fide on a conviction that he was 
exercising a legal right. — R. v, Blurton (1838), 
2 Jur. 33. 


p. Sale of intoxicating liquor 

on AVi/wdai/.]— When a licensee is 
chai'ffed under Licensed Victualler’s 
Further Aniendmont Act, 1896, s. 36, 
with milawfully supplying liquor on a 
Sunday to a person not a bond fide 
traveller, it is a good defence that such 
licensee was deceived by false repre- 
sentation of such person that he was a 
bond fide traveller. It is not necessary 
that such persons should also tiave 
been convicted of obtaining liquor 
by means of such false representation. 
BaKRETT V. SULI.IVAN (1900), 

5. A. L. R, 48.--AUS. 

q. Bigamy.] — Criminal Code, 

s. 16, does not save all common law 
defences to a charge of bigamy, but 
only those which arc not altered by or 
inconsistent with the provisions of 
the Code. The provisions of sect, 307, 
declaring an honest belief in deatli 
& an existing valid divorce good 
defences, are inconsistent with a 
defence or merely a belief, no matter 
how honest or reasonable, in a divorce ; 

6, if such ever constituted a defence, 
it is not continued by sect. 16 ; &, 
aemhle, it never constituted a valid 
defence, being an exception for the 
Crown to show jnens rra. — R. v. 
Bleiler (1912), 21 W. L. R. 18 ; 
1 D. L. R. 878 ; 2 W. W. R. 5.~-CAN. 

PART I. SECT. 4, SUB-SECT, 3, 

168 i. May negative intent.] — Prisoner 
being indicted for stealing & receiving 
certain horses was acquitted of the 
stealing but found guilty of receiving. 
After the verdict of guilty had been 
pronounced & minuted by the clerk 
i the jury said they recommended the 
■ prisoner to mercy on the ground that 
I they thought that she believed herself 
J to have some claim to the propertj’^ : — 
]' Held : in the circumstances the verdict 
was wrong & prisoner ought not to 
; have been convicted. — R. v. Dickson 
(1865). 4 N. S. W. S. C. R. 298.--AUS. 

11* ■•] — A servant absenting 

I himself from his employment in the 
^ bond fide belief that he has a right to 
! do so is not liable to a conviction for 
i unlawfully absenting himself thougli 
he may be mistaken. — R. v. Mollison, 
(1876), 2 V. L. R. 

144. — ^AUS. 

168 ill. — > — .] — A. was convicted 
summarily of “ wantonly breaking up a 
carriage-way ” in violation of a bye-law 
of a muidcipality. a.’b father had 
purchaBcd the land across 
which the alleged road ran, & that A. 
always cultivated the portion reserved 
for a road to common with the rest of 
his land, ploughing across it & taking 

J. — ^VOL. XIV, 


crops off it every year for six years. 
The breaking up complained of was 
the ploughing across the road by A. 
who was tilling a croi) of corn growing 
there. There was no evidence of any 
proclamation of the road or any dedi- 
cation to the public other than a 
reservation by a surveyor & a markhig 
by order of the surveyor-general : — 
Held : conviction was wrong, Inasmuch 
I as the act complained of was not done 
wantonly but in assertion of a right. — 
i Ex p. Watt (1878), 1 N. S. W. S. C. R. 
N. S. 24.— -AUS, 

I 168 iv. .] — Deft, who had been 

I for many years an opium smoker was 
I suffering from dyspnoea & consulted 
a medical man who prescribed “ Ext 
opii 2 ozs. liquid for smoking pnr 
poses." By virtue of this prescription 
the deft, obtained two ozs. of opium 
from a chemist. He w^as prosecuted 
under the Aboriginals Protection & 
Restriction of the Sale of Opium Act, 
1897, for unlawfully having opium in 
his possession : — Held : he had not 
committed an offence against the 
Act. — Moroney V. QUOK Yen, [1908] 
S. Q. H. 205.— AUS 

168 V. .] — Prisoner & his wife 

were absolutely divorced in Illinois, 
where they were domiciled, by a decree 
which gave the custody of their child, 
five years old, to the wife, with per- 
mission to prisoner to take it out with 
him in the day time, but to return it 
the same day. The prisoner, having 
thus obtained the child, brought it 
to Canada : — Held : prisoner’s con- 
tention that he has acted in good faith 
because he had been advised that the 
decree of divorce having been obtained 
collusively, was a nullity. — R. v. Watjts 
( 1902), 3 O. L. R. 368 ; 5 Can. Crim. 
Cas. 246.— CAN. 

168 vi. .1 — A., the servant of 

B., was convicted of criminal trespass 
in going upon the land of C,, one of 
B.’s tenants & preventing him from 
cutting his crops. B. was convicted 
of abetment of criminal trespass. A. 
& B. pleaded that they were acting in 
the exercise of the legal right of 
distraint. It appeared that no written 
demand under Rent Act (Bengal 
Act VIII of 1869), 8. 72, for the amount 
of the arrears, together with an account 
exhibiting the grounds on which 
demand had been made, was served 
on C., & that no written authority 
under sect. 76 had been given by B. to 
A. : — Held : it lay upon A. & B. to 
show that they had conformed to the 
provisions of the law, or at least had 
acted with the bond fide intention of 
distraining the complainant’s crops ; 


& the conviction was right. — Jiiumuk 
Noniaii V. Shadashib Roy (1881), 
I. L. R. 7 Calc. 26.— IND. 

168 vii. .] — Applt. was charged 

with having wilfully obstructed the 
driving of horses along a public road 
or thoroughfare. Tiie public use of 
the road had been discontinued, but 
the informant still used it as a means of 
access to his slaughter yard. Applt. 
held an occupation license for certain 
land, of which the road in question 
formed part, & he had fenced it in : — 
Held : applt. having acted under 
reasonable supposition of right, the 
conviction was wrong. — Ludemann v. 
Barneti’, 2 j. R. N. S. 108. — ^N.Z. 

1 68 viii. . ] — ^ Accused was charged , 

under Criminal Code Act, 1893, s. 318, 
with the crime of mischief in wounding 
a horse by shooting it. Accused gave 
evidence admitting wilfully shooting 
the horse, but attempting to justify it. 
He stated that it had for six months 
before boon repeatedly trespassing on 
land in his possession & breaking his 
fences ; that lie had groat difficulty 
in turning it out ; that ho could not 
catch it ; & that he had failed to find 
out who the owner was. The judge 
directed the jury that there was no 
evidence that the accused acted with 
colour of right within the meaning of 
Criminal Code Act, 1893, s. 307 (2) 
Held : the direction was right. To 
amount to “ colour of right *’ there 
must be an honest belief in tlie existence 
of a state of facts which, if it actually 
existed, would at law justify or excuse 
the act done. — R. v. Fetzer (1900), 
19 N. Z. L. R. 438.— N.Z. 

168 ix. .] — A person, who had 

been convicted on a summary com- 
plaint of having wilfully, maliciously, 
& mischievously destroyed a wall ou 
a fen or lot of ground specified, appealed 
against the conviction. The following 
facts were stated in the case : — The 
wall in question had been erected 
many yearn before the proceedings in 
question. It was not stated in the 
complaint, & was not proved, to whom 
the wall belonged, but applt., who had 
been previously warned against inter- 
fering with it, claimed a right of 
propeity In it, or in the ground on 
which it stood, although he asserted 
a right of way over the ground, wliicli 
the wall obstructed. No violence or 
disorderly conduct was proved beyond 
the operations necessary to break 
down the wall, which was of little 
value : — Held : the facts found proved 
sufficiently Instructed the crime of 
malicious mischief. — Forbes v. Ross 
(1S9S), 25 R. (Ct. of Sess.) 60; 35 
Sc. L. R. 743 ; 6 S. L. T, 12.— SCOT, 
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Sect, 4. — Grounds of defence and exempiwna from 
criminal liahUity : Sub-secis, 3, 4 <£r 6.] 

170. Even though erroneous.] — The be- 

lief, although erroneous, of prisoner in the existence 
of a right to do the act complained of excludes 
criminfidity. — B. v, Twosb (1879), 14 Oox, O. C. 
827. 

Annotation: — Refd. R. v, Rutter (1908), 1 Cr. App. Rep. 

174. 

171. Recovery of goods.] — Prisoners were 

indicted for burglariously entering the house of 
S. with intent to steal the goods of H., an excise 
officer. It appeared that prisoners had entered 
the house to recover some tea, which had been 
seized by H., on behalf of the supposed owner : — 


Held : the indictment could not be supported, 
there being no intention to steal. Qu. : if the 
1 indictment had laid the intent to be to rescue the 
goods found, which is felony by statute. — R. v, 
Knight & Roppby (1781), 2 Bast, P. O. 610, 
0. 0. B. 

172. Recovery of money.] — ^A., at 0. fair, 

came up to B., the prosecutor’s father, being a 
stranger to him, & gave him eleven sovereigns to 
buy him a horse, &; B. put them into his pocket. 
B. refused to give the deven sovereigns back, & 
A. & prisoner, who was in his company, assaulted 
him, but could not get the money from him. On 
the next day prisoner asked B. for the eleven 
sovereigns, & at L. fair, on a subsequent day, 


170 i. Even though erroneous^\ — 

The roirioval of property In the asser- 
tion of a bond fide claim of right 
unfounded in law & fact does not 
constitute theft. A colourable pre- 
tence to obtain or keep possession of 
property does not avail as a defence. 
Whether the claim is bond fide or not 
must be determined upon all the 
circumstances of the case & a ct. ought 
not to convict unless it holds that the 
claim is a mere pretence. — A rfan Alt 
V. It. (1916), I. L. R. 44 Calc. 66.— 
IND. 

Queiiiio7i for jury.] — ^Vhe^e 
a prisoner charged with larceny sets 
up that he took the article under a 
claim of right, the question for the 
jury is, whetlujr he honestly believed 
the article to bo his & not whether he 
had reasonable grounds for so believing. 
— R. t\ Nundah (1916), 16 S. R. N. 
S. W. 482 ; 33 N. S. W. W. N. 196.— 
AUS. 

s. .] — The acxmsed shot a 

bull which was trespassing & had repeat- 
edly trespassed upon his land & inflicted 
damage upon his stock, he being under 
the belief that ho was justitied in doing 
so : — Held : the question whether the 
circumstances of this belief constituted 
a colour of right justifying the act was 
a question for the jury. — R. v. 
McKenzie (1895), 13 N. Z. L. R. 309.— 
N.Z. 

Right previously adjudi 

ceded upon by the courts. ] — Prisoner was 
indicted with having unlawfully taken 
away a female child then about eight 
years & a half, with intent to deprive 
the parent of & then having the law'ful 
charge of the child, of the possession 
of such child. Ho pleaded “Not 
guilty.” The child was taken away 
with intent to deprive the mother of 
the possession of the child. The 
Supreme Ct. had refused an application 
by prisoner for a writ of habeas corpus 
directed to the mother to produce the 
child. The trial judge held that, in 
view of the order made by the Supreme 
Ct. on the application for a writ of 
habeas corpus, the prisoner was not 
entitled to the custody of the child, & 
that the taking was therefore unlawful. 
He directed the jury accordingly, & 
told them that they ought to convict 
the prisoner, unless they thought that 
when he got possession of the child he 
was claiming in good faith a right to 
the possession of the child. The j ury 
found the prisoner guilty : — Held : the 
direction to the jury was right in law, 
& that conviction should be afl9rmed. — 
R. V. MIKKKL8EN (1912), 31 N. Z. L. R. 
1261.— N.Z. 

Right claimed impossible 

in law.] — The usual reservation in a 
patent of land bounded by navigable 
water of “ /rt;e access to the shore for 
all vessels, boats, & persons,” gives a 
right of access only from the water to 
the shore. Where a person who had 
broken down fences & had driven 
across private property to the shore : — 
Held : he could not successfully assert, 
when charged under R. S. O. 1897, 
c. 120, s. 1, & the criminal code, s. 611, 


that he had “ acted under a fair & 
reasonable supposition of right ” in so 
doing. — R. V. Davy (1900), 27 A. R. 
508.— CAN. 

b. .] — Wliere deft, to a 

simimons seeks to justify the act com- 
plained of as done in exercise of a right 
w^hich could not exist in law, he cannot 
have “ fair Sc reasonable grounds for a 
bond fide claim of right,” Sc the justices 
should convict. Prosecutor was con- 
victed of trespass on the lands of C. 
He admitted the entry on the lands, 
but claimed it was made in exercise of 
a right of way. The 

a public right of way” from a public 
road across C.*8 lands to a private 
bathing-place on the land of R., C.*s 
neighbour. The Justices stated in their 
order that the right claimed was not 
“ substantially supported by evidence”: 
— Held : the right claimed being one 
impossible in law, the conviction was 
good. — R. V. Tyrone Trustees, [1917] 
2 I. R. 96.— IR. 

c. Claim founded on religious 

belief. ] — Medical attendance & remedies 
are necessaries within Criminal Code, 
ss. 209 & 210, & any one legally liable 
to provide such is criminally responsible 
for neglect to do so. Conscientious 
belief that it is against the teachings 
of the Bible Sc therefore wrong to have 
recourse to medical attendance Sc 
remedies is no excuse. — R. v. Brooks 
(1902), 9 B. C. R. 13.— CAN. 


d. — ^ — Relief in untchcraft.] — 
Appet. being charged with murder, 
admitted the killing, but claimed that 
he was not legally responsible for his 
act on the ground that he believed 
deceased had killed two of Ids children 
by witchcraft : — Held : he was not 
thereby relieved from responsibility, 
& he was rightly convicted. — K. v. 
Radebe (1915), App. D. — S. AF. 


«• Mixed legal <£' moral right.] 

— Deft, was charged with having, 
wilfully, maliciously & without colour 
of right, entered on certain creek 
placer raining claims. Sc cut a hole in 
a dam, thereby causing water to be 
conveyed to one of the claims, to the 
injury thereof. Accused entered upon 
the property Sc tore out part of the dam, 
throwing out a box which was meant 
for a sluice-gate & some stakes sup- 
porting the dam. Deft, set up a bond 
fide colour of right : — Held : colour of 
right means on honest belief in a state 
of facts which, if it existed, would bo a 
legal justification or excuse ; &, upon 
the evidence, deft, was not proceeding 
upon an honest belief that he had a 
legal right to do what he did, but rather 
upon a hazy belief in a mixed legal & 
moral right, which would not excuse. — 
R. V. Waxier (1910), 15 W. L. R. 427. 
—CAN. 

f. Matter rather civil them 

enminal.} — J. Sc W. were charged at 
common law with having been guilty 
of the crime of malicious misoldef in 
that they did wickedly, feloniously, 8c 
maliciously break down Sc destroy 
four feet of a paling of a green occupied 
by G. The magistrate convicted the 
accused. G. had been tenant under 


the comrs. of police for the burgh 
for some montlis of a portion of the 
green (no part of which had previously 
been let) adjoining the property of .1. 
On entering on tho lease G., at the 
request of the comrs. of police, put 
up, at his own expense, a wooden 
paling round his ground. When doing 
so he loft open a space of six feet for 
an access to the property of J., which 
entered by way of the green. Jul. 21, 
1879, by order of the Chief Magistrate 
of the burgh, he closed up the space 
of six feet with a paling. July24,J. & 
W., without giving any notice to G., 
broke down the fence at the place 
where their access had previously been. 
For the defence It was proved that 
J. had for many years possessed a 
property adjoining tho green, & 
adjacent to that part of it leased by 
O. ; that his only access to his property, 
July 21, 1879, was by way of the 

? :reen ; & through the gap in the fence 
eft by G., & that this access was closed 
by tho fence erected on that day : — 
Held : though the conduct of applt. 
was perhaps not to be commended, yet 
in tho circumstances he was justinod 
in removing the barrier erected across 
his access, & any question as to his 
right fell to be settled by a civil action 
rather than criminally in the police 
ct. — Blacks v. Laino (1879), 7 R. 
(Ct. of Sees.) 1.— SCOT. 

g. False statement known 

by prisoner to be false.] — L., a duly 
qualified medical practitioner 

Deaths & Marriages Act, 1915, s. 22, 
with having wilfully made for tho 
purpose of their being inserted in a 
Register of deaths false statements 
concerning the particulars required 
to be registered in reference to the 
death of H. L. had acquired a 
medical practice Sc had put In charge 
of it B., a medical student in tho fifth 
years of his course, who undertook 
to call in L. on all needful occasions. 

h. stated that owing to tlie conditions 
created by the existing war such on 
arrangement was recognised the 
Medical Society as proper. B. at- 
tended a patient, H., who died after a 
few days’ Illness. L. himself never 
attended or saw H., but he gave a 
certificate of death in which he stated, 
“ I attended H. I last saw her on 
16.7.16.” Defence was that L. 
honestly thought that he was entitled 
to give the certificate because B. was 
his agent & had in that opacity Sc 
on his behalf attended H. Jury were 
in effect directed to convict L., & they 
brought In verdict of guilty : — Held : 
as the statements were false & were 
known by L. to be false Sc were Inten- 
tionally made by him the conviction 
was right. The fact that L. honestly 
believed that he was entitled to give 
such certificate afforded no defence. — 
R. V. Lowe, [1917] V. L. R. 165.— AUS. 


h. Right based on frauduXent 

Order - in - Council. ] — Order - in-OoimoU 

S assed with a fraudulent or unlawful 
esign cannot be invoked to exempt 
the ministers who seoured or oonnlved 
at its passage from the criminal 
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prisoner having seen prosecutor receive seven 
sovereigns, demanded the eleven sovereigns of 
him, & knocked him down, & tried to get the 
seven sovereigns out of his pocket : — Held : there 
was such a semblance of a claim of right, that 
this was not an assault with intent to rob. — R. v. 
Bodbn (1844), 1 Car. & Kir. 395. 

See Part XXXIV., Sect. 26, sub-sect. 3, post. 

On summary prosecution.] — See Magistrates. 

Trespass in pursuit of game.] — See Game. 

Certiorari to quash proceedings.] — See Crown 
Practice, Vol. XVI., pp. 424-^26, Nos, 2836- 
2866. 

See, further. Magistrates. 


Sub-sect. 4. — ^Accident. 

173. Killing in lawful sport.] — If men tilt or 
turney in the presence of the Kin^, or if two 
masters of defence playing their prizes kill one 
another, this shall bo no felony, because felony 
must be done animo felonico {per Cur.). — Weaver 
V, Ward (1616), Hob. 134; Moore, K. B. 864 ; 
80 E. R. 284. 

Annotations: — Mentd. Mitchil v, Alestree (1676), 1 Vent. 

295 ; Bessey v. Olliot & Lambert (1682), T. Raym. 467 ; 

Dickenson v. Watson (1682), T. Jo. 205 ; Gibbon v. 

Pepper (1696), 2 Salk. 637 ; R. v. Kolte (1696), 1 Ld. 

Raym. 138 ; R. i>. Gill (1719), 1 Stra. 190 ; Scott v. 

Shepherd (1773), 3 Wlla. 403 ; McManus v. Crickett 

(1800), 1 East, 106 ; Leame v. Bray (1803), 3 East, 593 ; 

Hall V. Fearnley (1842), 12 L. J. Q. B. 22 ; Sharrod v. 

L. & N. W. Ry. (1849), 4 Exch. 580 ; Stanley v. Powell, 

11891] 1 Q. B. 86. 

174. Casual damage.] — A man is not criminally 
answerable for a casual damage done to another. — 
R. V. Gill (1719), 1 Stra. 190 ; 93 E. R. 466. 

175. Unintentional assault.] — When A. threw a 

stick, which struck pltf., but it did not appear for 
what purpose the stick was thrown : — Held : it 
was fair to conclude that the stick was thrown for 
a proper purpose, & the striking of pltf. was an 
accident. — Alderson v, Waistell (1844), 1 

Car. & Kir. 358. 

176. Effect of carelessness — Obstruction caused 
by accident.] — A. having a right to cross a railway 
with a waggon laden with timber, did so shortly 
before a train came up, &, owing to an accident, 


the waggon broke down on the line, but the engine 
cut ti^ough the logs of wood without injury : — 
Held : alHiough the party was guilty of careless- 
ness yet, as he did not intend to create an ob- 
struction, he was not liable to the penalty imposed 
by a railway Act for wilful obstruction. — Batting 
v. Bristol & Exeter Ry. Co. (1860), 3 L. T. 666 ; 
25 J. P. 634 ; 9 W. R. 271. 

177. Effect of negligence— Mistake by chemist.] 

— ^A mistake on the part of a chemist in putting a 
poisonous liniment into a medicine bottle, instead 
of a liniment bottle, in consequence of which the 
liniment was taken by his customer internally 
with fatal result, the mistake being made under 
circumstances which rather threw prisoner off his 
guard : — Held : this did not amount to such 
criminal negligence as would warrant a conviction 
for manslaughter. — R. v. Noakes (1866), 4 

P. & P. 920. 

178. .] — To render a person liable to 

conviction for manslaughter through neglect of 
duty, there must be such a degree of culpability 
in his conduct as to amount to gross negligence. — 
R. V. PiNNEY (1874), 12 Cox, 0. C. 625. 


Sub -SECT. 5. — Innocent Motive. 

179. Whether an excuse — Removal of corpse 
from burial ground.] — It is a misdemeanour at 
common law to remove without lawful authority 
a corpse from a grave in a burying ground belonging 
to a congregation of protestant dissenters, although 
the motive of the person so acting may be pious 
4fc laudable. — R. v. Sharpe (1857), Dears. & B. 
160 ; 26 L. J. M. C. 47 ; 28 L. T. O. S. 295 ; 21 
J. P. 86 ; 3 Jur. N. S. 192 ; 5 W. R. 318 ; 7 Cox, 
C. C. 214, C. C. R. 

Annotations : — Consd. R. v. Price (1884), 12 Q. B. D. 247. 
Refd. Williams v. Williams (1882), 20 Ch. D. 659. 

ISO. Publication of obscene book.] — The 

publication of an obscene pamphlet is a mis- 
demeanour, & is not justified or excused by 
innocent motives or object. — R. v, Hicklin 
(1868), L. R. 3 Q. B. 360 ; 37 L. J. M. C. 89 ; 
16 W. R. 801; 11 Cox, C. C. 19; sub nom. 
R. V. Wolverhampton Recorder, Re Scott v. 


jurisdiction of the cts. — R. v. Kelli 
(1916), 35 W. L. R. 46 ; 11 W. W. R 

46.—CAN. 

k. Unlawful means to exerdsi 

right .] — Assuminer the existence of i 
bond fide belief in a claim of right 
that does not justify the employineni 
of the means prohibited by the Code 
s. Ill, in an attempt to exercise thai 
right. — R. V. Bonner (1913), li 
B. C. R. 454.~CAN. 

!• Might of private defence. 

— If the accused are justified in re 
sisting the theft of the crops, the^ 
cannot be considered os member of ai 
unlawful assembly, with the oommoi 
object to assert a right to the dlsputec 
l^d & crops, because some memben 
thereof may have exceeded the riglr 
of private defence ; but if some o 
the members continue in It, after th< 
others have exceeded the right by th< 
infliction of unnecessary violence, & 
aid & abet the latter, they also must b( 
co^idered as having exceeded th( 
right. Where the accused, three o 
whom were armed with a sword, i 
scythe, & an iron -shod stick re 
spectlvely, & the rest with lathis, wen 
in a large body to a certain dlsputec 
land, where the labourers of 


opposite party were reaping 
— — attacking 


musourl crop" & attacking thei 
Wounding one & severe 
injuring another :r— Held ; the accuse 
who ordered the attack & those w) 


used the sword, scythe & iron -shod 
stick had exceeded the right of private 
defence, & so also the others, who 
continued in the unlawful assembly 
thereafter & aided & abetted the 
former, — Baijnath Dhanuk v. R. 
(1908), I. L. R. 36 Calc. 296.— IND. 

m. Malicious injury to pro- 

perty.] — A man who has been for 
years in possession of land, &, bond 
fide believing it to be his own, cuts 
down a fence erected on it by the 
owner, cannot be convicted of malicious 
injury to property. — Price v. Noa* 
TUERE T.VWUAO (1884), 3 N. Z. L. R 
145. — N.Z. 

n. Where statute says 

wilfully ** injure.] — Semble : the word 

‘; v^lly»» in Police Offences Act. 
1884, 8, 6 (3), means only “ inten- 
tionally," & does not imply mens rea, 
though a bond fide belief that there is a 
right to do the act is an answ’^er to the 
charge;— Ryan v. Stanford (1897), 
15 K. Z. L. R. 300.— N.Z. 

o. . ] — Accused 

was charged with, & convicted of, 
contravening Act 17 of 1912 (S.A.), 
B. 21, "in that he wilfully injured a 
certain fence. " He pleaded a bond fide 
wertlon of a right of way : — Held : 
inasmuch as " wilfully " in the sect, 
in question means " intentionally " 
« not " with evil intent," the accused 
could not escape criminal liability by 


showing that he acted bond fide in 
the assertion of a right. — R. v. Chinn 
(1917), E. D. L. 114.— 8. AF. 


PART I. SECT. 4, SUB-SECT. 4. 

p. Effect of 8(ymnambulism.] — To 
an indictment charging a panel with 
the murder of his chfld, he pleaded 
" not guilty," & further, " that at the 
time the crime was committed he was 
asleep." After evidence, the jury, 
under the judge*s direction, returned 
a verdict finding that the panel 
killed his child, but that at the time 
he was in a state in which he was 
unconscious of the act by reason of the 
condition of somnambulism, & was 
accordingly not responsible. The panel 
was thereupon discharged after his 
giving an undertaking that in future 
no one but himself would sleep In the 
room which he might occupy. — H.M. 
Advocate v. Fraser (1878), 4 Couper, 
70.— SCOT. 

PART I. SECT. 4. SUB-SECT. 6. 

q. Whether an excuse — Belief in 
power to cure snake-bites .] — Certain 
snake-charmers by professing them- 
selves able to cure snake -bites, induced 
several persons to let themselves be 
bitten by a poisonous snake. From the 
effect of the bite three of these persons 
died: — Held: that the offence was 
murder under Penal Code, s. 300 (2) 

E 2 
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Sect, 4. — Grounds of defence and exemptions from 
criminal liability: Sub-sects, 5 cfc 6. Sect, 6: 
Sub-sect, X, A, <Sc B, (a). ] 

Wolverhampton JJ., 18 L. T. 395 ; sub nom, 
Scott v, Wolverhampton JJ., 32 J. P. 633. 
Annotations: — Consd. Steele v. Braiman (1872), L. R. 7 

C. P. 261. Kefd. R. V. Prince (1875), L. R. 2 C. G. R. 

154 ; R. V, Adams (1888), 5 T. L. R. 85. Mentd. R. r. 

Barraclough, 11906] 1 K. B. 201. 

131 . ,] — Where it was found, as a 

matter of fact, that a book was an obscene book : 
— Held : the publication of it was none the less 
a misdemeanour, & proper to be prosecuted as 
such, because applt. had pubhshed it without any 
corrupt motive, & solely for the purpose of carrying 
on a public controversy on matters of generaJ 
interest & impoHance. — S teele v, Brannan 
(1872), L. B. 7 C. P, 261 ; 41 L. J. M. 0. 85 ; 20 
L. T. 509 ; 36 J. P. 360 ; 20 W. R. 607. 

182. Neglect to procure medical aid.] — 

Since the Poor Law Amendment Act, 1868 (c. 122), 
s. 37, it is manslaughter if a child die from neglect 
of a parent to provide medical aid for the child, j 
& it is no answer to the charge of manslaughter | 
that the parent so neglected from a conscientious | 
rehgious beUef that it was wrong to call in medical ; 
aid, & that medical aid was not required, <fe not i 
from any intention to disobey the law. — R. v, ! 
Downes (1875), 1 Q. B. D. 25 ; 45 L. J. M. C. 8 ; i 
33 L. T. 675 ; 40 J. P. 438 ; 21 W. R. 278 ; 13 ! 
Cox, C. 0. Ill, C. C. R. ' 

183. .] — The intentional failure of a : 

person, who has the necessary means to procure ' 
medical aid for a ctiild in his care or charge, who ' 
is, to the knowledge of such person, in a dangerous I 
state of health, & for whom medical aid & medicine ! 
were essential tilings that reasonably careful I 
persons would have provided for children in their ; 
care, is evidence of “ wilful neglect within j 
Prevention of Cruelty to Cliildrcn Act, 1894 i 
(c. 27), s. 1, & if the jury find tha.t the death of j 
the child was caused or accelerated by want of { 
medical aid, such person is guilty of manslaughter. 

It makes no difference that such person believes 
that to call in medical aid would be wrong, as 
being contrary to the teaching of the Bible, or as 
showing want of faith. — R. v. Senior, [1899] 

1 Q. B. 283 ; 68 L. J. Q. B. 175 ; 79 L. T. 562 ; 
63 J. P. 8 ; 47 W. R. 367 ; 15 T. L. R. 102 ; 
43 Sol. Jo. 114 ; 19 Cox, C. C. 219, C. C. R. 

Annotation : — Refd. Oakuy y. Jackson, fl914] 1 K. B. 216. 

184. Abduction.] — R. v, Jarrett (1885), 

Times ^ Nov. 9, 11. I 


Sub-sect. 6. — Superior Orders. 

186. When a defence — Order by mine-owner to 
workmen.] — If A. & B. are the owners of adjoining 
mines, &; A., asserting that a certain airway 
belongs to him, directs his workmen to stop it up, 
& they, acting bond fide, & believing that A. has 
a right to give such an order, do so, they are not 
guilty of felony within 7 & 8 Geo. 4, c. 30, s. 6, for 
stopping up the airway of a mine, even though 
A. knew that he had no right to the airway ; but 
if either of the workmen knew that the stopping 
of the airway was a malicious act of his master, 
such workmen would be guilty of the felony. — R. 
V, James (1837), 8 C. & P. 131. 

Annotation : — Bold. R. v. Day (1844), 8 J. P. 180. 

186. Orders to engine driver.] — On an in- 

dictment against the engine driver & fireman of a 
train for manslaughter of persons killed while 
travelling in a preceding train, by prisoners’ train 

I running into it, it appeared that on the day in 
question special instructions had been issued to 
them, wliich in some respects differed from the 
general miles & regulations, & altered the signal 
for danger, so as to make it mean not “ stop,” but 
” proceed with caution ” ; that the trains were 
started by the superior officers of the co. irregularly, 
at intervals of about five minutes ; that the pre- 
ceding train had stopped for three minutes, with- 
out any notice to prisoners except the signal for 
caution, & that their train was being driven at an 
excessive rate of speed ; & that then they did not 
slacken immediately on perceiving the signal, but 
almost immediately, & that as soon as they saw 
the preceding train they did their best to stop, 
but without effect: — Held: (1) if prisoners 
honestly believed they were observing the rules, 
& if they were not obviously illegal, prisoners were 
not criminally responsible ; (2) the fireman, being 
bound to obey the directions of the engine driver, 
&, so far as appeared, having done so, there was 
no case against him. — R. v. Trainer (1864), 4 
F. & F. 105. 

Annotation: — As to (2) Refd. R. v. Elliott (1889), 16 Cox, 

C. C. 710. 

187. Military orders.] — A gun discharged 

in the ordinary & regular course of ball practice by 
an artilleryman missed the mark <fe killed a man 
who was lawfully passing near the spot. The 
artilleryman was acting under the command of a 
superior officer, who was acting in obedience to the 
general ordei’s of the major-general :■ — Held : the 
major-general was not guilty of manslaughU'r. 


Sc (3), uulesB it could be brought 
within the 5th exception to that sect. 
If the prisoners, really believing them- 
selves to have the powers they pro- 
fessed to have, induced the deceased 
to consent to take the risk of death, 
the offence would be culpable homicide 
not amounting to murder. — R. 
PUNAI Fattama (1869), 3 B. L. R. A. C. 
25 : 12 W. R. 7.— IND. 

PART I. SECT. 4, SUB-SECT. 6. 

187 1. When a defence — Military 
orders^}— Dctt., a corporal, was tried 
for the murder of White, a private of 
the same regiment, & convicted of 
manslaughter. White having been 
placed in confinement while in a state 
of intoxication, deft., with two men, 
were ordered hy S., a sergeant of the 
regiment, to have the deceased tied 
so that he could not make a noise by 
kicking Sc shouting. The order was 
not executed in such manner as to 
entirely put an end to the noise. Sc a 
second order was given to tie up the 
deceased so that he could not snout. 
In carrying the latter order deft, 
caused deceased to be placed on the 


! floor face downwards, with his liands 
I cuffed behind his back ; a rope was 
fastened to his feet, which were drawn 
up beliiud his back, Sc the rope passed 
j over ills shoulders Sc across his mouth 
' & back again to his feet : — Held : 

(1) whether the illegality consisted in 
the order of the sergeant or in the 
manner in which it was carried out, 
deft, might properly be convicted ; 
j (2) the jury wore justified in finding 
that the death of WlUte was caused 
! or accelerated by the way in which lie 
was tied hy deft, or by his directions. — 

' R. V . Stowe (1870), 8 N. S. R. 121. — 
f CAN. 

! 187 ii. .] — Accused was a 

I sepoy in a native infantry regiment. 

I On the occasion of a fire in the city of 
A., he & the rest of his co. turned out 
to assist in extinguishing it. He with 
other sepoys was stationed by their 
officer with orders to keep clear a 
space in front of the burning house. Sc 
not to allow any one not in uniform 
to Intrude on that space. The police 
under the city chief constable were also 
engaged at the fire, & on some one of 
i them coming round from the rear, 


they wore warned off hy the sentries. 
A fracas betvvec'n the soldiers & the 
police took place, & the chief constable 
was kicked by the accused. For this 
ho was charged before the magistrate, 
& fined for voluntarily causing hurt 
under Penal Code, s. 323. In evidence 
it appeared that the police attempted 
to force the military guard, which had 
been posted as above stated. Sc it was 
further proved tliat the chief constable 
was not in uniform. & that the accused 
did not know who ho was. It was not 
alleged that the kick was unneces- 
sarily violent : — Held : the conviction 
was bad. The magistrate having 
found that the chief constable was not 
in uniform. Sc that the accused did 
not know who he was, the kick was 
justifiable as given in good faith for 
the purpose of preventing much greater 
harm under Indian Penal Code, s. 81, 
& as a means of acting up to the 
military order. — R. v. Bobtan (1892). 
1. L. K. 17 Bom. C26.~-IND. 


187 iii. .] — III a trial of a 

boatswain & a marine of one of 
H.M.’s ships for the crime of culpable 
homicide in having fired on a party of 
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In using the place, although an improper one, 
was he obeying military orders ? If so, he would 
not be guilty. Supposing that deft, had been 
personally engaged in this firing, if he thought 
that the place from which the gun was fired was 
not improper, assisted by additional precautions 
which might be used, he would not be responsible, 
because he was acting under the direction of 
superior authority (Byles, J.). — K. r. Hutchinson 
(1864), 9 Cox, C. C. 555. 


18g, j — military person cannot 

maintain an action against his officer for acts done 
by or under orders from his superiors, which they 
would have a right to give, & which he would be 
bound by military law to obey, unless, at all 
events, he has himself caused & procured such 
orders by means of reports or representations, 
malicious, or for some sinister &; improper motive, 
& also without any reasonable or probable ground. 
— Keighly V. Bell (1866), 4 P. <fe F. 763. 
Annotations: — Refd. Dawkius v. Rokoby (1866), 4 F. & F 
806 ; Marks v. Frogley, [1898] 1 Q. B. 888. Mentd. 
Dawkins v. Rokeby (1873), L. R. 8 Q. B. 255 ; R. v. 
Army Council, Ex p. Ravonscroft, [1917] 2 K. B. 504 * 
Fraser y. Balfour (1918), 87 L. J. K, B. 1116 ; Heddou v. 
Evans (1919), 35 T. L. R. 642. 


a guilty knowledge, that he was doing wrong, must 
be proved by the evidence, & cannot be presumed 
from the mere commission of the act (Erle, J.). — 
R. V. Smith (1845), 5 L. T. O. S. 393 ; 9 J. P. 682 ; 
1 Oox, C. C. 260. 

191. .] — (1) An infant under the age of 

seven years cannot incur the guilt of felony. 

(2) Deft, caught a child in the act of stealing a 
piece of wood from his premises, & gave him into 
custody. The child was discharged by the magis- 
trate on the ground that he was under the age of 
responsibility, & the child afterwards, by his 
next friend, brought an action against deft, for 
false imprisonment : — Held : a plea of felony was 
no answer to the action, & the jury having given 
the child £20 damages, the ct. would decline to 
interfere on the ground of excess. — Marsh v. 
Loader (1863), 14 C. B. N. S. 535 ; 2 New Rep. 
280 ; 11 W. R. 784 ; 143 E. R. 555. 

B, Infants under Fourteen, 

(a) In General, 

192. Presumption of incapacity — Rebutter) by 
proof of mischievous discretion.] — Anon., No. 189, 
ante. 


Sect. 5.— CRIMINAL CAPACITY. 

Sub-sect. 1.— Infancy. 

A. Infat Us under Seven. 

189. Absolute presumption of incapacity.] 

infant of seven years old cannot be guilty 
of felony, whatever circumstances proving dis- 
cretion may appear, for ex presunvpiione juris he 
cannot have discretion, & no averment shall be 
received against that presumption. 

(2) If he be above seven years old & under 
fowteen, though prirnd facie he is to be judged not 
guuty, yet if it appear by strong circumstances, & 
pregnant evidence, that he had discretion to judge 
between good & evil, judgment of death may be 
wven against him— Anon. (1448), cited in 1 
Plowd. at p. 19, note f. ; 75 E. R. 30. 

OcJieraili/, Refd. Rcnigcr v. Fogoaaa, (15S0), 


190. .]— AVhere a child is under the age ol 

seven yeare, the law presumes him to be incapabh 
of committing a crime ; after the age of fourteen 
ho IS presumed to be responsible for his actions, ae 
entirely as if he were forty ; but between the ages 

nt fltr?- ti no presumption of law arfses 

at all, A that which is termed a malicious intent 


193. .] — If a child more than seven 

& under fourteen years of age, is indicted for 
felony, it will be left to the jury to say whether the 
offence was committed by prisoner, & if so, whether, 
at the time of the offence, prisoner had a guilty 
knowledge that he or she was doing wrong. The 
presumption of law is, that a cliild of that age 
has not such guilty knowledge, unless the contrary 
be proved by the evidence. — R. v. Owen (1830), 
4 C. & P. 236. 

194. •]--(!) A child under fourteen, 

indicted for murder, must be proved conscious of 
the nature of the act. 

(2) Semhle : as a general principle, the crime of 
murder cannot be committed unless there has been 
an act done with a consciousness that it is likely 
to cause death. 

(3) A girl of thirteen years of age gave an infant 
about ten weeks old poison so that it died, because 
she was tired of hugging the child about : — Held : 
the jury must be satisfied, before they could fin d 
prisoner guilty, that she was conscious, that her 
act was deliberate, & that she had arrived at that 
maturity of the intellect wliich was a necessary 
condition of the crime charged. — R. v, Vamplew 
(1862), 3 P. A P. 520. 

195. Express evidence essential.] — 

R. V, Smith, No. 190, ante. 


trawlers & killed one of them, the 
jury was directed that the marine was 
bound to obey the orders of the 
boatswain, unless his orders were 
flagrantly illegal ; & that if the jury 
were of opinion that the prisoners 
had ^ted according to the usage of 
the Naval Service & not recklessly, 
they were entitled to an acciuittal! 

verdict of “ not 
guilty. — H.M. Advocate v. Hawton 
& Parker (1861), 4 Irv. 58.— SCOT. 

J. ^ Onus of proof .] — 

Obedience to the orders of a superior 
oificer whilst on a/Ctive service is a 
complete defence to a charge of murder 
oy killing a person under such cir- 
cumstances, provided that such orders 
were not manifestly illegal. I’ho 
onus of proving that such orders were 
not manifestly illegal rests upon the 
accused.— Celliers, [1903] 

PART I. SECT. 5, SUB-SECT, 1.— A. 

189 i. Absolute presumption of in- 
capacity. ]---An i^ant under seven years 
01 ago is aoh incapax. — Huqhington 


Ti DiSTRR’T COUXCI 

(1901), 35 I. L. T. 204.— IR. 

189 ii. .] — A child under sevei 

presumed to be doli incapax, & thi 
’ cannot be rebutted b; 

to the contrary. — R. t 

George (1882), 2 E. D.C. 392.— S. AF 

o ^ Lourie (1892; 

9 b. C. 432 ; 2 C. T. R. 319.— S. AF. 

^ f Effect of Children's Act.]— 

Cliildrou s Ct. Act does not effect 
presiunptions of law relating to th( 
incapacity of infants to commi 
criminal offences. — McDonald v 
Lucas, [1922] V. L. R. 47.— AUS. 

t. • Effect of discharge of chUt 
(m receiver of stolen property.]— Tin 
f cflilcl lias been tried, foi 
theft & discharged under Code ol 
criminal Procedure, 1872, s. 215, or 
want of understanding 
« nienning of Penal Code, 

«• o3, IS no bar to the conviction of a 
person charged under Penal Code, 
with receiving the property 
alleged to have been stolen. — H. v. 
Begarayi Krishna Saranu (1883), 
I. L. R. 6 Mad. 373.— IND. 


PART I. SECT. 5. SUB-SECT. 1.— 
B. (a). 

192 L Presumption of incapacity — 


under fourteen is prirnd fade doli in- 
capax, unless the presumption Is re- 
butted by strong evidence of a mis- 
chievous discretion. A boy under 
fourteen deliberately set fire to heather 
growdng on a mountain : — Held : the 
act was malicious wdthin Malicious 
Damage Act, 1861 (c. 97), inasmuch 
as sect. 58 of that Act renders it un- 
necessary to prove that the person 
committing the damage was actuated 
by express malice against the owner. — 
Hughington V. Baltinglass District 
Council (1901), 35 I. L. T. 204.— IR. 

195 i. Express evidence 

essential .] — A child 12 years of ago 
sold bread without a licence, & was 
convicted of a contravention of Ord. 13, 
1870, 8. 6 : — HeM : in the absence of 
any proof that the child knew that he 
was doing a forbidden act, he could 
not be crlmlnaily punished for the 
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Sect, 6. — Criminal capacity : Sub-aecL 1, B, (a) 

(h) <£? C.; sub-aed* 2, A,] 

196. .] — The commission of a 

crime is in itself no evidence whatever of the 
guilty state of mind which is essential before a 
child between the ages of seven & fourteen can be 
condenmed (Bucknill, J.)* — R. v, Kershaw 
(1902), 18 T. L. R. 857. 

197. .] — Where a boy aged 

thirteen was charged with manslaughter of a 
schoolfellow whom he had wounded in the course 
of play, & evidence was given that prisoner was 
not of a mischievous disposition & the wound was 
caused accidentally, the jury were directed that 
they should first consider whether it would be 
their duty to find prisoner guilty if he were over 
fourteen, & then whether mischievous discretion 
deprived him of the shelter which he would other- 
wise have ; & further, that if the prosecution 
sought to show, contrary to the legal presumption, 
that prisoner, althougli under fourteen, was 
responsible criminally, they must give very clear 
& complete evidence of what was called mis- 
chievous discretion. — R. v. Gorrie (1918), 83 
J. P. 136. 

198. What amounts to mischievous 

discretion.] — An infant between eight <fc nine years 
old was found guilty of burning two barns ; & on 
it appearing in examination that he had “ malice, 
revenge, craft, <fe cunning,” he was sentenced to be 
hanged, & hanged accordingly. — R. v. Dean 
(1629), cited in 4 C. & P. at p. 237, n. ; 1 Hale, 
P. 0. 26, n. 

Annotation : — Refd. R. v. Waite (1892), 67 L. T. 300. 

See Cliildren’s Act, 1908 (c. 67), s. 103. 

199. .]— R. V. York (1748), 

Post. 70. 

200. Child imder control of parents.] — 

(1) Where coining implements were found in a 
house occupied by a man, his wife, & a child ten 
years of age, the jury were directed to acquit the 
child of a felonious possession. 

(2) If coining implements are found In a house 
occupied at the time by a man & his wife, the pre- 
sumption is that they are in the possession of the 
husband alone, unless there are circumstances to 
show that the wife was acting separately & without 


her husband’s sanction ; they cannot both be 
convicted. 

(8) The fact of a wife attempting to break up 
coining implements at the time of her husband’s 
apprehension, if done with the object of screening 
mm, is no evidence of a guilty possession. — R. v, 
Boobhr (1860), 14 J. P. 366 ; 4 Cox, 0. C. 272. 

(6) Sexual and Unnatural Offencea, 

201. Rape.] — The presumption of law that an 
infant imder the age of fourteen is unable to com- 
mit a rape, is not affected by 9 Geo. 4, c. 31, 
ss. 16 &> 17. — R. V, Groombridge (1836), 7 C. & P. 
682. 

Annotation: — Refd. R. v. Waite, [1892] 2 Q. B. 600. 

202. .] — If, on a trial of an indictment for 

a rape, it appear that prisoner was under fourteen 
years of age at the time he committed the offence, 
he must be acquitted of the rape, but the jury may 
convict him of an assault under 7 Will. 4, & 1 Viet, 
c. 86, s. 11. — R. V. Brimilow (1840), 9 C. <fe P. 
366 ; 2 Mood. 0. C. 122. 

Annotations: — Consd. R. v. Bird (1851), 5 Cox, C. C. 20; 

R. V. Waite, [1892] 2 Q. B. 600. 

203. Attempt to commit.] — (1) A male 

under fourteen cannot be convicted under Criminal 
Law Amendment Act, 1885 (c. 69), s. 4, of carnal 
knowledge of a girl imder thirteen. 

(2) A boy under fourteen is under a physical 
incapacity to commit the offence [of rape]. The 
question whether he could be convicted of the 
offence does not arise, but it certainly seems to 
me that a person cannot be guilty of an attempt to 
commit an offence which he is physically incapable 
of committing (Lord Coleridge, C.J.). — R. v. 
Waite, [1892] 2 Q. B. 600 ; 61 L. J. M. C. 187 ; 
67 L. T. 300 ; 41 W. R. 80 ; 8 T. L. R. 782 ; 36 
Sol. Jo. 745 ; 17 Cox, C. C. 654, C. C. R. 
Annotation: — As to {\) CODSd. R. v. Williams, [1893] 1 Q. B. 

320. 

204. .] — A male under fourteen who 

is tried on an indictment under Criminal Law 
Amendment Act, 1885 (c. 69), s. 4, for carnal 
knowledge of a girl under thirteen, though entitled 
to acquittal for that offence, may, under sect. 9 
of the Act, be convicted of indecent assault. 

Qu, : whether he might have been convicted of 
an attempt to commit rape. — R. v, Williams, 


offence. — R. v. George (1882), 2 

E. D. C. 392.— S. AF. 

196 ii. .]— R. V. 

Lourie (1892), 9 S. C. 432 ; 2 C. T. R. 
319.— «. AF. 


195 iii. ■= .] — Children 

between the ages of 7 & 1 4 arc presumed 
to be doli incanaoc, & before they can 
be convicted of a crime there must be 
some evidence to rebut the presump- 
tion. — R. V, Kholl, [1914] C. P. D. 
840.— S. AF. 


195 iv. .] — Two boys, 

aged 16 & 10 years respectively, were 
convicted by a magistrate of the theft 
of certain clothing. There was notliing 
to distinguish the guilt of the one from 
that of the other, but the magistrate 
reprimanded & discharged the elder, 
& sentenced the younger to receive ten 
cuts with the cane : — Held : as the 
magistrate had merely reprimanded 
the elder accused, ho should not have 
inflicted a substantial punishment 
upon the younger, who miist be pre- 
sumed to be doli incapax. The con- 
viction & sentence upon the younger 
accused were accordingly quashed. — 

R. V. Robinson (1914), C. P. J). 1017.— 

S. AF. 


a. What evidence neces- 

sary. ] — The question as to the capacity 
of a child eight years old to con- 
spire ought to be left to the jury ; 
but the presiding Judge ought to ^ect 


the Jury that they can only con- 
vict upon strong & pregnant evi- 
dence that the child was acquainted 
with the nature & consequence of the 
offence charged. The ovldonco of the 
capacity of a child between seven & 
fourteen years old to commit a crime 
should be stronger in the inverse ratio 
of the child’s age. The fact of a child 
eight years old having committed per- 
jury is not conclusive evidence that 
the perjury was committed as port of 
a conspiracy. L. was convicted upon 
the evidence of A., a cliild between 
seven & eight years old, of the offence 
of rape. A. & her father were then 
indicted for conspiring together, to 
accuse L. of the crime. No direct 
evidence wae offered of A.*8 capacity 
to understand the nature of a con- 
spiracy, but her age, the note.s of her 
evidence on the trial of L. & the evi- 
dence of another child, who swore that 
A. had subsequently admitted L.’s 
Innocence to her, were relied on as 
proofs of capacity. The Judge loft 
it to the Jury to say whether A. was of 
capacity to conspire ; — Held : this 
evidence was not sufficiently strong & 
pre^ant to rebut the presumption 
of mnocenco ; & the Judge ought to 
have directed an acquittal.— Yl. v, 
Adams (1882), 1 N. Z. L. R. C. A. 311. 
— N.Z. 

200 1. Child under control of 

parents .] — A child under fourteen 


years of »ge who assists his fatlicr in 
committing a crime is presumed so 
to do in obedience to his father’s 
orders, 8c is not pmiishablc, oven if 
ho knew that he was doing a forbidden 
act, unless, in the case of a clilld above 
seven years of age, the erhuo was so 
heinous as obviously to absolve him 
from the duty of obedience. — R. v, 
Albert (1895), 12 S. C. 272.— S. AF. 

PART I. SECT. 6, SUB-SECT. 1.— 
B. (b) 

201 i. liape .] — The presumption of 
law against the po^^sibillty of tlio com- 
mission of the offence of rape by a boy 
under the of 14 years has no appln. 
t-o India.— v. Paras Ram Dube 
(1915), I. L. R. 37, All. 187.— IND. 

b. Conviction for indecent 

assault. ] — Though a boy under fourteen 
years of age is by law deemed Incapable 
of committing rape, yet where the 
evidence, if believed, is of such a nature 
that if the accused wore over that age 
it would w^arrant his conviction for 
rape, he may on that evidence be 
convicted of indecent assaiUt. — R. v. 
Angus (1007), 26 N. 2. L. R. 948.— 
N.Z. 

0 . Sodomy — Conviction for assault.] 
— Deft., a boy, under the age of 
fourteen years, was convicted of the 
offence of oommlttlng an unnatural 
offence upon the person of a younger 
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Part I. — ^Principles op Criminal Liability. 


[1803] 1 Q. B. 320 ; 62 L. J. M. O. 69 ; 41 W. R. 
^2 ; 9 T. L. R. 198 ; 6 R. 186, 0. 0. R. 

205. — - Assault with intent to commit.] — ^A 
boy under the age of fourteen cannot be convicted 
of an assault with intent to commit a rape. 

This boy being under fourteen cannot be found 
guilty of rape except as a principal in the second 
degree (Vaughan, B.). — R. v. Eldbrshaw (1828), 

3 0. & P. 396. 

206. .1 — A boy who, at the time of 

the offence, is und.er fourteen, cannot, in point of 
law, be guilty of an assault with intent to commit 
a rape ; & if he were imder that age, no evidence 
is admissible to show that, in point of fact, he 
could commit the offence of rape. — R. v. Philips 
(1839), 8 O. & P. 736. 

Annotation: — Beld. R. v. Waite, [1892] 2 Q. B. 600. 

207. Principal In the second degree.] — 

R. V, Eldbrshaw, No. 205, ante. 

208. Carnal knowledge.] — (1) A boy under 
fourteen years of age cannot, by law, be convicted 
of feloniously carnally knowing & abusing a girl 
under ten years old, even though it be proved that 
he has arrived at the full state of puberty. 

(2) To constitute penetration on a charge of this 
offence, the parts of the male must be inserted 
in those of the female, but, as matter of law, it is 
not essential that the hymen should be ruptured. 

(3) A. was charged with feloniously carnally 
knowing & abusing a girl under ten. B. was | 
charged with being present, aiding & abetting, j 
A. ’s Ijounsel called no witnesses. B., who had no ! 
counsel, called a witness to prove an alibi for A. : j 
— Held : this evidence was in effect evidence for | 
A., in strictness counsel for the prosecution had | 
a right to reply on the whole case, but it was 
summum jus, ought to bo exercised with great 
forbearance. — R. v. Jordan & Cowmeadow 


(1839), 9 0. &P. 118. 

209. Criminal Law Amendment Act, 

1885 (c. 69), s. 4.] — R. v. Waite, No. 203, ante. 

210. .] — R. V. Williams, No. 204, 

ante. 

211. Indecent assault.] — R. v. Williams, No. 
204, ante. 

212. Sodomy — Principal in the second degree.] 

• — Applt. took two boys to a narrow space between 
two ^eds & attempted to commit sodomy with 
the elder, after telling the younger, aged ten, to 
keep watch, & give notice of the approach of any 
other person. There was no evidence that the 
younger boy had guilty knowledge fit to be left 
to a jury JGTeZd ; (1) the younger boy was not 
an accomplice ; (2) if there was any evidence of 
guilty knowledge, it was for the jury to say whether 
there was any guilty knowledge or not ; (3) it 
was desirable that the jury should be directed to 
receive the evidence of witnesses of tender age 
with caution. — R. v. Cratchley (1913), 9 Or. App. 
Rep. 232, 0. C. A. 

Annotate :-^A8 to (3) ReM. R. v. Dossi (1918), 13 Cr. App. 

Rep. 168 ; R. v. Warron (1919), 14 Cr. App. Rep. 4. 

213. ,] — ^Boys under the age of fourteen 

years cannot be accomplices in sodomy. — R. v. 

App. Rep. 132, q. O. A. 


C. Infante under Twenty-one. 

214. General rule.] — R. v. Smith, No. 190, ante. 
216. Larceny as bailee.] — An infant, over 
fourteen years of age, fraudulently converted to 


his own use goods which had been delivered to 
h\rr\ by the owner, under an agreement for the 
hire of the same ; — Held : he was rightly convicted 
of larceny as a bailee of the goods under Larceny 
Act, 1861 (c. 06), s. 3. — R. v. McDonald (1885), 
15 Q. B. D. 323 ; 52 L. T. 583 ; 49 J. P. 695 ; 33 
W. R. 735 ; 1 T. L. R. 561 ; 15 Cox, 0. C. 757, 
O. 0. R. 

Annotation Mentd. R. v. Ashwell (1885), 16 Q. B. D. 190. 

216. Bankruptcy offence — Debtors Act, 1869 
(c. 62), s. 12.] — W. was convicted under sect. 12 
of the above Act for that he, within four months 
before the presentation of a bkpcy. petition against 
him upon which he was adjudged bkpt., quitted 
England, taking with him, with intent to defraud, 
property exceeding £20, which ought by law to 
have been divided amongst his creditors. At the 
times when he quitted England, & when he was 
adjudged bkpt., W. was an infant. The debts 
proved against his estate in the bkpcy. were trade 
debts, contracted since the passing of the Infants 
Relief Act, 1874 (c. 62), & it did not appear that 
any debts for necessaries supplied to him existed : — 
Held : the conviction could not be upheld. — R. v. 
Wilson (1879), 5 Q. B. D. 28 ; 49 L. J. M. C. 13 ; 
41 L. T. 480 ; 44 J. P. 105 ; 28 W. R. 307 ; 14 
Cox, C. C. 378, C. C. R. 

Annotations : — Oonsd. R. v. Macdonald (1885), 1 T. L. R. 

661. Retd. He Jones, Ex p. Jones (1881), 50 L. J. Ch. 673 ; 

Leslie v. SheUl, [1914] 3 K. B. 607. 

See, now, Bankruptcy Act, 1914 (c. 59), s. 159. 

See Bankruptcy & Insolvency, Vol. IV., 
pp. 28-30, Nos. 218-237. 

217. Non-repair of highway.] — Semble: infancy 
would not exempt a party, liable in other respects, 
from indictment for non-repair of a highway, if 
there were no other person against whom per- 
formance of the repairs could be enforced. — R. v. 
Sutton (1835), 3 Ad. & El. 597 ; 1 Har. & W. 428 ; 
5 Nev. & M. K. B. 353 ; 4 L. J. K. B. 215 ; 111 
E. R. 540. 

Annotation : — Mentd. Russell v. Shenton (1842), 3 Q. B. 449. 

Enforcement of duty to repair highways.] — See, 
generally. Highways, Streets & Bridges. 


Sub-sect. 2. — Insanity. 

A. In General. 

218. General rule.] — There are four manners 
of non compos mentis, (1) idiot or fool natural, 
(2) he who was of good & sound memory by 
the visitation of God has lost it, (3) lunatic, 
qui gaudet lucidis intervallis, & sometimes is of 
good & sound memory, & sometimes non compos 
mentis, (4) by his own act, as a drunkard. 

Although he who is drunk is for the time non 
compos mentis, yet his drunkenness does not ex- 
tenuatqhis act or offence, nor turn to his avail ; but 
it is a great offence in itself, & therefore aggravates 
his offence, & does not derogate from the act which 
he did during that time. — ^Beverley’s Case 
(1604), 4 Co. Rep. 123 b ; 76 E. R. 1118. 

to (2) Bold. Ex p. Oanmer (1806), 12 

Oenerally, Mentd. Touraon’s Case (1610), 8 

Co. Rep. 170 a ; Shaftsbury v Sbaftsbury (1723), Qilb. Oh. 
X72 ; Yates v. Boen (1738), 2 Stra. 1104 ; Ex p. Southcot 
(1751), 2 Ves. Sen. 401 ; Oxendeu v. Compton (1793), 
4 Bro. O. O. 231 ; Murley v. Sherren (1838), 8 Ad. & El. 
754 ; Humphreys v, Qnflaths (1840), 6 M. & W. 89 ; 
Molton V. Camroux (1848), 2 Exoh. 487 : Stanton v. 
Perolval (1865), 5 H. L. Cas. 257 : Imperial Loan Co. v. 
Stone, [1892] 1 Q. B. 599 ; He Walker, [1906] 1 Oh. 160. 


common law, 
which in this particular was unchanged 
by anything in the criminal code, deft, 
was incapable of committing the 


offence charged. & the conviction must 
be sot aside ; (2) if the act was com- 
mitted against the will of the other 
party deft, could be punished for an 


assault under sect. 260 of the code. — 
R. V . Hartlkn (1898), 30 N. S. R. 317. 
—CAN. 


« »r>ir\ A i-WA 
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Ckiminal Law and Procedure. 


Sect, 5 . — Criminal capacity: Sub-sect, 2, A, & B, 

{a) (6).] 

219. Presumption of sanity.] — (1) If in an in- 
dictment for treason it be stated as an overt act 
that prisoner discharged at the Sovereign a pistol 
loaded with powder & a certain bullet, & thereby 
made a direct attempt on the life of the Sovereign, 
the jury must be satisfied that the pistol was a 
loaded pistol, i.c. that there was something in it 
beyond the powder, & wadding. (2) Semble : it 
is not necessary for them to be satisfied that it 
was actually loaded with that which is generally j 
known by the name of a bullet. 

(3) If to such a charge the defence set up be 
insanity, the question for the jury will be wliether 
the prisoner was labouring under that species of 
insanity which satisfies them that he was quite 
una\^'are of the nature, character, & consequences 
of the act he was committing ; or, in other words, 
whether he was under the influence of a diseased 
mind, &> was really unconscious at the time he 
was committing the act that it was a crime. 

(4) Persons primd facie must be taken to be of 
sound mind till the contrary is shown (Lord 
Denman, C.J ). — R. v, Oxford (1840), 9 C. & P. 
525 ; 4 State Tr. N. S. 497 ; 1 Town. St. Tr. 102. 
Annotations : — As to (ii) Refd. Felstcad v. R., [1914] A. C. 

534. Gerurallu, Mentd. Molton i\ Camroux (1848), 12 

Jut. 800. 

220. .] — INPNaghten’s Case, No. 229, 

post. 

221. .] — K. V. Stokes, No. 253, post 

222. .] — R. V. Layton, No. 254, post. 

Rebutted by proof of partial insanity.] — 

i-sect. 2, B., post. 

B. Partial Insanity. 

{a) Law before HVNaghten's Case. 

223. Absence of understanding.] — If he was 
under visitation of God & could not distinguish 
between good & evil & did not know what he did 
he could not be guilty of any ofTcnce against the 
law ; for guilt arises from the mind the wicked 
will <fc intention of a man. If a man be deprived 
of his reason & consequently of his intention, he 
cannot be guilty. It is not every frantic & idle 
humour of a man that wdll exempt him from 
justice & the punishment of the law. When a 
man is guilty of a great offence it must be very 
plain & clear, before a man is allowed such an 
exemption. Therefore it is not every kind of 
frantic humour, or something unaccountable in a 
man’s actions that points him out to be such a 


madman as is exempted from punishment. It 
must be a man that is totally deprived of his 
understanding & memory & doth not know what 
he is doing, no more than an infant, a brute, or a 
wild beast (Tracy, J.). — Arnold’s Case (1724), 
16 State Tr. 695. 

224. .] — Hadpield’s Case (1800), 27 

State Tr. 1281. 

Annotations: — Consd. Yarrow r. Yarrow (1892), 8 T. L. R. 

215. Refd. 11. V. Oxford (1840), 9 C. & P. 525 ; Clift r\ 

Schwabe (1846), 7 L. T. O. 8. 342 ; R. v. Burton (1863), 

3 F. & F. 772. Mentd. R. V, HiU (1851), 4 New Soss. Cay. 

613. 

225. .] — Bellingham’s Case (1812), 1 

linson on Lunatics, 636. 

Annotations : — Refd. R. v. Offord (1831), 5 C. & P. 168; 

R. V. Townley (1863), 3 F. & F. 839. 

226. Ability to distinguish right from wrong.] — 

R. V, Bowler (1812), 54 Annual Register, 309 ; 
1 Collinson on Lunatics, 673, n. ; Shelf ord on 
Lunatics, 2nd edn., 590 ; 1 Russell on Crimes 
Misdemeanours, 8th edn., 64. 

Annotation .-—Reid. R. v. Oxford (1840), 9 C. & P. 525. 

227. .] — To justify the acquittal of prisoner 

indicted for murder, on the ground of insanity, the 

I jury must be satisfied that he was incapable of 
I judging between right <fc wrong, & at the time of 
j committing the act did not consider that it was 
an offence against the laws of God & nature. — 
j R. V. OPPORD (1831), 5 C. & P. 168. 

1 Annotation Refd. R. r. Townley (1863), 3 F. & F. 839. 

I 228. .] — R. V. Oxford, No. 219, ante. 

(b) M'Naghien's Case and after. 

229. Lack of knowledge of nature & quality of 
! act — Lack of knowledge that act was wrong.] — 

I (1) A person labouring under partial delusions 
; only, & not otherwise insane, who did the act 
j charged with a view, under the influence of insane 
I delusion, of redressing or revenging some supposed 
i grievance or wrong, or of producing some public 
benefit, is punishable, if he knew at the time that 
he was acting contrary to the law of the land. 
If a party labouring under an insane delusion as to 
existing facts, k> not othemise insane, commits an 
offence, he must be considered in the same situation 
as if the facts in respect to which the delusion 
exists were real. 

(2) To establish a defence on the ground of 
insanity it must be clearly proved that, at the 
time of committing the act, the party accused was 
labouring under such a defect of reason from disease 
of the mind, as not to know the nature & quality 
of the act he was doing, or if he did know it, that 
he did not know that what he was doing was wrong. 


PART I. SECT. 6, SUB-SECT. 2.- A. 

219 i. Presumption of sanity.]-- 
Every man is presumed to be sane & to 
hn ftiiip fo control his actions. — R, v. i 
i), T. 8. 783.— S. AF. 

I 

PART I. SECT. 6, SUB-SECT. 2.— ! 

B. (a). j 

d. Mental delusion .] — '.Species of ; 
uiental delusion, or monomania held 
not to be free from responsibility for 
% criminal act. — H.M. Advocate r. ; 
iVHELPS (1842), 1 Broun, 378.— SCOT. 

PART I. SECT. 6, SUB-SECT. 2.— 

B. (b). 

229 i. Lack of kiwwlcdye of nulurc ct’ 
lUality of act — Lack of kruncledue that 1 
xcl was vron(j.]~—Oii a trial for inurcltT', I 
here evidence of abnormality of 
he brain, & tJiat tJie accused was 
ufferiiiff from morbid delusion on the 
iibject of persecution by the man 
^hom he killed A' by others. When 
ummoning up, t he judge laid down the 
cst of criminal responsibility as stated 


in M'Naakten's Case & left it to 
the j»jry to say whetlier tJiey were or 
were not satisfied that at the time 
accused slew H. be was so insane tliat. 
be did not know l»e was killing liim, or 
if be did know he was killing him he did 
not know it was contrary to lu^v : — 
It eld : tlio judge correctly directed 
the jury in regard to the test for 
criminal responsibility.- — It. v. Cuhiias 
(1922), 22 R. N. 8. W. 405. — AUS, 


229 ii. .]— R. V. Riel (No. 

2) (1885), 1 Terr. I.. R. 23.— CAN. 

229 iii. .] — To establish a 

defent on the ground of insanity, it 
must be clearly proved that the accused, 
at the time of committing the act was 
of ] 

irmu uisease oi iiie ininu, as not U) 
know the nature & quality of the act 
lie was doing, or as not to know that 
what lie was doing wajj wrong. — R. v. 
DVBOiti (J890), 17 Q. L. H. 203. — CAN. 

/t KW8AMINE 

(1912), 1 D. L. R. 285.— CAN. 

. , •! — ^The accused 

stabbed a cliild with a sword & killed 


her. He was eharged with niurdcT’, 
& a plea of insanity was set up at the 
trial. No motive could ho assigned 
for his attack on the child, in which 
ho persisted in the presence of other 
persons ; & lui had been in the habit 
of treating the cliild kindly & aflectfon- 
ately. Ho was Buffering from fever & 
want of food at the lime, & llie medical 
evidence shoned it was possible that 
the act was committed under a sudden 
attack of homicidal mania. He had 
abused some of his relations a short 
time before, the abuse being probably 
due to irritability of mind caused by 
fever. He was convicted of rrnirde-r ? — 


nature of his act or that he was doing 
what was wrong or contrary to )»w. 
the conviction was rigiit.- R. v. 
VENKATA8I1AMI (1889), 1. L. R. 12 

Mad. 459.- IND. 


229 vi. — -^ -.] — Where the un- 

HOUudnesH of mind deposed to was not 
such as would make the accused In- 
capable of knowing the nature of the 
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If the accused was conscious that the act was one 
which he ought not to do & if that act was at the 
same time contrary to the law of the land, he is 
punishable. 

(3) Where the defence of insanity is set up, a 
medical witness who never saw prisoner before 
but was present during the whole of the trial, can- 
not in strictness be asked his opinion as to the 
state of the prisoner’s mind at the time of the 
commission of the alleged crime, or whether 
prisoner was conscious at the time of doing the 
act that he was acting contrary to law, or whether 
he was labouring under any & what delusion at 
the time. Such questions involve the determina- 
tion of the truth of the facts deposed to, which it 
is for the jury to decide. But where the facts 
are admitted or not disputed, & the question 
becomes one of science only, such questions may 
be allowed to be put in that general form, though 
this cannot be insisted on as a matter of right. 

(4) The jury ought to be told in all cases that 
I every man is to be presumed to be sane, & to 
I possess a sufjRcient degree of reason to be responsible 
I for his crimes, until the contrary be proved to 
I their satisfaction (Tindal, C.J.). — M‘Nagiiten’s 
f Case (1843), 10 01. & Fin. 200 ; 8 K. R. 718 ; 

sub nonu McNaughton’s C^abe, 4 State Tr. N. S. 
847 ; 1 Town. St. Tr. 314 ; 1 Oar. & Kir. 130, n. ; 
sub noin. Insane Oriminals, 8 Scott, N. R. 595, 
H. L, 


Atirwtahmis :~As to (2) Consd. K. r. Haynes (1859), 1 F. & F. 
())0. Polld. R. V. Burton (1863), 3 F. & F, 772. Apld. 

f 1 881), 14 Cox. C. C. 563. Expld. H. v. Codere 
Consd. R. v. Jolly (1919), 
h, V, Holt (1920), 15 Cr. App. Hop. 10; 

08 J. I . Jo. .176 ; R. V. Smith (1910), 20 T. L. R. 614 ; 

7 Or. App. Ilep. 77. As to (3) 
Consd. R. V. Irancis (1849), 14 J. P, 24. Oenerally, Consd. 
Public ProscculiouH Director v. Beard, [19201 A. C. 479. 
Refd. lolstead r. R., [1914] A. C. 534. Mentd. R. v, 
P* m' P.’ ^ 86 ; Wcnsleydalo Peerage 

n ^79 ; Boughton v. KniSflt 

(1873), L. R. 3 P & IL 64 ; R. v. Oxford Bp. (1879), 4 
g. B. D. 525 ; R. v. Tolsou (1889), 23 Q. B. D. 168 ; 

T. L. R. 215 ; R. r. Ireland 
S 1 j’ ^233 ’ Grime r. Fletcher (1915), 59 


230. 


-.] — To establish a defence 


tne ground of insanity it must be proved that at 
the time of committing the act accused did not 
^ quality of the act he was doing, 
or If he did know it, that he did not know that what 
m tiding was wrong.— R. v. Smith (1910), 26 
1^- ^14 ; 6 Cr. App. Rep. 123, C. C. A. 

231. — — Meaning of nature & quality,’’] — The 


words “ nature & quality ” in the second & third 
answers of the judges to the House of Lords in 
M*Naghten's Case, No. 229, ante, refer only to the 
physical character of the act & were not intended 
to distinguish between the physical & moral aspects 
of the act. 

The standard to be applied is whether according 
to the ordinary standard adopted by reasonable 
men the act was right or wrong. Once it is clear 
that applt. knew that the act was wrong in law, 
then he was doing an act which he was conscious 
he ought not to do, & as it was against the law, it 
was punishable by law (Lord Reading, C.J.). — 
R. V. Codere (1916), 12 Cr. App. Rep. 21, C. C. A. 

232. Lack of knowledge that act was wrong.] — 
To entitle prisoner to be acquitted on the ground 
of insanity, he must, at the time of the committing 
of the offence, have been so insane that he did not 
know right from wrong. 

If you think that, at the time of the committing 
of the offence, he did know right from wrong, he 
is responsible for his acts, although he is of weak 
intellect (Maule, J.). — R. v. IIigginson (1843), 
1 Car. & Kir. 129. 

233. .] — -On an indictment for maliciously 

setting fire to a building, it is not necessary to 
prove actual ill will in prisoner towards the owner, 
& in order to justify a jury in acquitting prisoner 
on the ground of insanity, they must believe that 
he did not know right from wrong. 

If a man being in his right mind burns property 
belonging to another, a jury ought t>o infer malice 
from the act itself (Crompton, J.). — R. v. Davies 
(1858), 1 F. & F. 69. 

234 . Insanity must conduce to the act 

charged.] — The insanity which makes a man dis- 
punishable is an insanity which conduces to & 
occ^ions the act itself, which is inquired into. 
An insane man upon one subject, if he commits an 
act which is a crime upon another subject, cannot 
be excused by partial insanity, because his partial 
insanity has no reference to the act in question. 
You must have an insanity which conduces to the 
act in question about which you are inquiring. 
You must have a form of disease. It must be a 
disease of the mind, & the disease of the mind 
must be previously existing before the act done 
which you are inquiring into, & you must have a 
disease of the mind which makes the man, by 
reason of that disease of the mind, incapable of 
judging whether or not the act which be does at 
the time when he does it is a wrong act for him to 


act or that ho waw doing what wa 
contrary to law : — Held : insufficien 
CO exonerate him from responsibilit 
for crime imdor Penal ('ode, s. 84.- 

any rational motive, & was capture. 

without any attempt on hi 
part to escape or offer resistance, & 
showed that before th 
of the offence he suffere. 
reasoning powers, i 
also that ho entertained delusions a 
threatened his wife 
f^f proved unsomidnes 

from ^2? prevented the accuse. 

Penal Code, s. 84. applied.— Dii. Ga 2 
’’ (1907), I. L. R. 34 Calc. 686.- 

: ; — H.M. Ad VO 

Gibson (1844), 2 Broun, 332.- 


...vTl'' • 3 — If the man kne 

what was the act he was commlttin 


& if ho further knew the nature of that ' 
act & its consequences & effcijts he 
was criminally answerable for it. 

It must be shown that prisoner was 
labouring under a mental disease, & 
that disease was the cause of the act. — , 
r. Brown (1866), 5 1 

229 xi. . ] — H.M. Advocate 

V. Milder (1874), 3 Couper, 16. — SCOT. 

229 xii. — .] — In a trial for 

murder where a defence was pleaded 
that the accused was at the time the 
acts libelled w’ere committed insane & 
labouring under insane delusions, 
wliich impelled him to commit the ' 
said acts. The Lord Justice - General 
charged the jury that — (1) In order 
to exempt from criminal prosecution 
& liability to punishment, insanity 
must amount to such an alienation of 
reason that the panel did not know the 
nature or quality of the act wliich he 
was committing, or that if he did know 
its nature & quality, he was in such a 
state of mind that he was not aware 
that It was wrong. (2) That mental 
unsoimdness, while it may not exist 
in such a degree as to be pleadable in 
bar of trial, or to exempt from punish- 


ment, may still be present in such a 
degree as to reduce the offence from a 
higher to a lower class, e.g,^ from 

murder to culpable homicide. H.M. 

Advocate v. McClinton (1902), 4 
Adam, 1. — SCOT, 

e. Legal, not medical test 

to be applied .] — Penal Code, s. 84, ‘ 
down the legal test of responsibility in 
cases of alleged unsoundness of imnd. 
It is by this test, as distinguished from 
the medical test, that the criminality 
of an act is to be determined. The 
accused killed Ids two young children 
with a hatchet. The reason given for 
the crime was that, while ho was laid 
up with fever, the crying of the 
cliildrcu annoyed him. It was alleged 
that the fever had made him irritable 
& sensitive to sound, but it did not 
appear that he was delirious at the time 
of perpetrating the crime. There was 
no attempt at concealment, & the 
accused made a full confession : — 
Held : as the accused was conscious 
of the nature of his act, ho must bo 
presumed to have been conscious of its 
criminality. He was therefore guilty 
of murder. — K. v . Lakshman Daqdu 
(1886), 1. L. R. 10 Bom. 512.— IND. 
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Sect, 5 . — Criminal capacity: Svb-aect, 2, B, (h), (c) 
cfe: (d) <&: C,] 

do. You must see that deft.’s disease of the mind 
was formed before the act was done. You must 
see that the effect of that disease of the mind is 
such as to disable him from distinguishing between 
whether, in doing the act which he is accused of, 
he is doing a wrong act or a right act for him to 
do, I say for him to do, because there are many 
people who know that an act done is a wrong act 
in itself, but do not know that it is a wrong act 
for them individually to do. Therefore the man 
who believes that it is a right act for him to 
do is dispunishable, but the man who believes 
that it is a wrong act for him to do is punishable 
(Auderson, B.). — Pate’s Case (1860), 8 State 
Tr. N. S. 1. 

235. .] — Any disease which so disturbs the i 

mind that you cannot think calmly & rationally 
of all the different reasons to which we refer in I 
cor^idering the rightness or wronpiess of an , 
action, any disease which so disturbs the mind | 
that you cannot perform that duty with some | 
moderate degree of calmness <fe reason, may be I 
fairly said to prevent a man from knowing that : 
what he did was wrong (Channeix, J.). — R. v. I 
Kay (1904), 68 J. P. Jo. 376. i 

236. Knowledge that act was wrong — In- i 
capacity to control actions owing to mental disease.] 
“Where prisoner knew the nature & quality of 
his act & knew that it was wrong but thi'ough I 
dise^e of the mind was unable to control a I 
homicidal impulse, he was found to be insane so 
as not to be responsible according to law for his 
actions at the time when the act was done. — R. v. 
Hay (1911), 75 .1. P. 480 ; 22 Cox, C, C, 268. 
Annotation .'—'EM, R. v. True (1922), 127 L. T. 561. 

237. .] — It is not sufficient in all 

cases where the defence is insanity to direct the 
jury that they should consider merely whether 
prisoner at the time of the commission of the act 
charged knew the nature & quality of his act, & 
whether or not he was doing wrong. They may 
be directed to consider further whether he was in 
such a state of mental disease or natural mental 
infirmity as to deprive him of the capacity to 
control his actions. — R. v. Fryer (1915), 24 
Cox, C. C. 403. 

Annotation :—Eetd, R. v. True (1922), 127 L. T. 661. 

238. Impulsive Insanity — Direction to Jury.] — 

A judge is not bound to put to a jury a defence 


resting merely on a hypothesis of impulsive 
insanity. — R. v. Thomas (1911), 7 Cr. App. Rep. 
36. C. C. A. 

230. Prisoner oertifiabiy Insane — Direction to 
Jury.] — When on a trial for murder the only defence 
IS insanity & the only medical evidence called is 
that prisoner at the time of the felonious act was 
certiflably insane, the judge is not bound to direct 
the jury that they must find a special verdict under 
Trial of Lunatics Act, 1883 (c. 38), s. 2 (1). 
The proper direction must foUow the rules in 
M*Naghien*8 CasCi No. 229, ante, — R. r. True 
(1922), 127 L. T. 661 ; 27 Cox, C. C. 287; 16 Cr. 
App. Rep. 164, C. 0. A. 

24Q. Special verdict — Need not be mentioned 
in summing up if clear direction given on question 
of sanity.] — When a defence of insanity is set up 
the judge is not bound to direct the jury that 
they may find a special verdict ; it is sufficient if 
he directs them clearly that the issue is whether 
prisoner is sane or insane. — R. v , Coleman (1911), 
7 Cr. App. Rep. 66, C. C. A. 

(c) Uncontrollable Impulse, 

241. Not a defence.] — A mere uncontrollable 
impiilso of the mind, co-existing with the full 
possession of the reasoning powers, will not 
warrant an acquittal on the ground of insanity, 
the question for the jury being, whether prisoner, 
at the time he committed the act, knew the 
character & nature of the act, & that it was a 
^vrongful one. — R. v. Barton (1848), 3 Cox, 0. C. 
275 ; suh nom. Anon., 12 L. T. O. 8. 7. 

242. .] — The circumstance of prisoner 

having acted under an irresistible influence to the 
commission of homicide is no defence, if at the 
time he committed the act he knew he was doing 
what was wrong. — R. v , Brough (1856), 1 P. & P. 
667, n. 

Annotaiion : — Refd. R. v. Haynos (1859), 1 F. & F. 666. 

243. .] — The circumstance of prisoner 

having acted imder an irresistible influence to the 
commission of homicide is no defence, if at the 
time he committed the act he knew he was doing 

I what was wrong. — R. v, Haynes (1859), 1 F. & T 

666 . 

244. .] — Uncontrollable impulse is not a 

defence in law. — R. v , Quarmby (1921), 15 Cr. App., 

! Rep. 163, C. C. A. 

I Anrwtaiion Refd. R. v. True (1922), 127 L. T. 661. 

I 245. Unless if arising from mental disease.] 


PART I. SECT. 2, SUB-SECT. 6.— 
B. (0). 

241 i. Nof a defence .] — Prisoner was 
charged with miirder. The defence 
was insanity. J., called lor the 
defence, gave It as his opinion that the 
prisoner knew the nature & quality of 
the act, & that it was wrong ; but 
that, “ mentally unbalanced os he was, 
ho might be seized with an uncon- 
trollable Impulse, & not to be able 
to restrain himself ” : — Held : the de- 
fence was not established. — R. v, 
Creighton (1909), 14 Can. Grim. Cos. 
349.— -CAN. 


241 ii. .] — -Prisoner was chargee 

with murder. The defence was in 
sanity. Medical evidence was givei 
that the prisoner was Insane, Incurabb 
so, that he understood the nature i 
quality of the act & that it was wronj 
in the sense that it was forbidden bj 
the law, but he liad lost the power oj 
inliibition, & could not resist the 
Impulse he had to kill L., for whom h( 
had watched on the street & slid 
several times, killing him almost 
Instantly : — Held : prisoner was rightly 
con^ot^. — R. V. Jbssami.vb (1912), 21 
O. W. R. 392 ; 3 O. W. N. 763 ; 33 


C. L. T. 280.— CAN. 

241 lil. .) — A person subject to 

insane impulses, but whose cognitive 
faculties appear to be unimpaired, 
is not by virtue of Penal Code, 
s. 84, exempt from criminal liability. 
Semble : In extreme cases It Is difficult 
to say that the cognitive faculties are 
not affected when the will & the 
emotions are affected. It may there- 
fore be said that, under the provisions 
of Penal Code, s. 84, exemption from 
criminal liability by reason of unsoimd- 
ness of mind extends as well to cases 
where insanity affects the offender’s 
will & emotions as to those where it 
affects Ids cognitive faculties. — R. v. 
KadkrNasyer (Shah) (1896), I. L. R. 
23 Calc. 604.— IND. 

241 Sv. .) — ^Accused was charged 

with the murder of his infant cmJd. 
three mouths old. It was not disputed 
that he had killed the child, but the 
defence of insanity was set up on his 
behalf. The evidenoo was that he 
appeared to be fond of the child, but 
that his wife was a drunkard, & one 
of the medical witnesses called gave It 
os his opinion that, looking to the state 
of the accused’s home, his wife's In- 


temperance, the fact that ho committed 
the deed, & the fact that he was not 
drunk, he must have been temporarily 
insane at the time. Tho medical 
evidence generally, & the other evi- 
dence, however, tended to show that 
the accused was not suffering from any 
mental disease : — Held : if the accused 
knew that he was killing his child, & 
know that it was wrong, ho could 
not be acquitted on the ground of 
insanity, & that it was no delonco that 
he had a fixed idea to kill his child, 
his wife, & himself, & suffered from 
an impulse to do so which he could 
not control. — R. v. Deigiiton (1900), 
18 N. Z. L. R. 891.— N.Z. 

245 i. Unless arisirig from 

merUal disease.] — Where the defence 
of insanity Is Interposed in a criminal 
trial the capacity to distinguish between 
right & 'wrong is not tho solo test of 
responsibility in all cases. In the 
absence of legislation to the contrary, 
ets. of law are boimd to rooognise the 
existence of a form of montm disease 
which prevents the sufferer from con- 
trolling his conduct Sc choosing between 
right & wrong, although he may have 
the mental capacity to distmgulsb 



Part I. — ^Principles op Criminal Liability. 


69 


— B. V. Dunoan (1800), Wood Benton’s Law & 
Practice in Lunacy, 901. 

246. .J — B. V, Hay, No. 230, ante. 

247. .] — R. V, Fryer, No. 237, ante, 

248. — — Epilepsy.] — On an indictment 

for murder a plea that prisoner was guilty of the 
act charged, but insane at the time that he did it, 
was based on evidence that prisoner was an 
epileptic & acted under the influence of an un- 
controjOlable impulse : — Held : if prisoner’s mental 
condition at the time was such that by reason of 
disease of mind he was in fact deprived for the 
moment of ^ all control over his actions the jury 
would be right in finding that he was insane. — 
R. V. JoXaLY (1919), 83 J. P. 296. 

Annotation : — Refd. R. v. True (1922), 127 L. T. 561. 

249. Must amount to absolute insanity.] — 

Uncontrollable impulse is not a defence, unless it 
amounts to absolute insanity, & the ct. will not 
(regard medical evidence which is merely a specula- 
gtion upon such a theory &> does not vouch for 
dnsanity in the sense defined by the judges in 
VH^Naghten's Case, No. 229, ante. — R. v. Holt 
|<1920), 15 Or. App. Cas. 10, C. C. A. 

Annotaiion Refd. R. v. True (1922), 127 L. T. 561. 

^ (d) Moral Ineaniiy. 

250. Not a defence.] — The delusions which in- 
dicate a defect of sanity such as will relieve a 
person from criminal responsibility, are delusions 
of the senses, or such as relate to facts or objects, 
not mere wrong notions or impressions of a moral 
nature ; & the aberration must be mental, not 
moral, to affect the intellect of the individual. 
It is not enough that they show a diseased or 
depraved state of mind, or an aberration of the 
moral feelings, the sense of right & wrong 
being still, although it may be perverted, yet not 
destroyed ; & the theory of a moral insanity, or 
Inanity of the moral feelings, while the sense of 
nght & wrong remains, is not to be reconciled 
with the legal doctrine on the subject. 

A medical man cannot be asked whether, having 
heard the evidence, he is of opinion that prisoner 
was sane or insane at the time of the doing of the 
act, as it is the very question the jury are to 
determine. — R. v. Burton (1863), 3 F. & F. 772. 

251. Moral aspect not to be considered— 

Belief In right to kiU.]— Where, upon a trial for 
murder of a woman the plea of insanity is set up, 
the question for the jury is, did prisoner do the 

^ ^ delusion, believing it to be other 

was. If he knew what he was doing, & 

. that it was likely to cause death, & was contrary 
[ to the law of God & man, & that the law directed 


that persons who did such acts should be punished, 
he is ^Ity of murder. 

If his real motive was that he conceived himself 
to have been ill-used, Sc either from jealousy of 
the man who was preferred to him, or from a 
desire of revenge upon her, committed the act, 
that would be murder. Those were the very pas- 
sions which the law required men to control, & if 
the deed was done imder the influence of those 
passions there is no doubt that it was murder. 
Prisoner claimed to exercise the same power over 
a wife as he could lawfully exercise over a chattel, 
but that was not a delusion, nor like a delusion. 
It was the conclusion of a man who had arrived at 
results different from those generally arrived at 
& contrary to the laws of God & man, but it was 
no delusion (Martin, B.). — R. v. Townley (1863), 
3 F. & F. 839. 

252. Moral aspect not included in nature & 
quality of act.] — R. v. Codere, No. 231, ante. 

C. Onna of Proof. 

253. Lies on the defence — Must be proved 
affirmatively.] — (1) Where the defence of insanity 
is set up, in order to warrant the jury in acquitting 
prisoner, it must be proved affirmatively that he 
is insane ; if the fact be left in doubt, & if the 
crime charged in the indictment be proved, it is 
their duty to convict him. 

(2) Every man must be presumed to bo respon- 
sible for his acts till the contrary is clearly shown. 
It is dangerous ground to take to say a man must 
be insane because men fail to discern the motive 
for his act. It would be a most dangerous doctrine 
to lay down that because a man committed a 
desperate offence with the certainty of instant 
death, or the certainty of future punishment 
before him, he was therefore insane (Rolfe, B,). — 
R. V. Stokes (1848), 3 Oar. & Kii'. 186. 

254. .] — ^Where prisoner sets up insanity 

as a ground of defence, one cardinal rule is that 
the burden of proving his innocence on that ground 
rests on the p6^ty accused. The question in such 
a case for the jury, is not whether prisoner was of 
sound mind, but whether he had made out to 
their satisfaction that he was not of sound mind. 

.The jury may come to a conclusion on this 
point from the conduct & acts of accused shortly 
before & down to the commission of the alleged 
crime. Although insanity on one point, for 
instance, a delusion as to property, will not exempt 
a party from responsibility, the fact is not im- 
material in considering his responsibility at another 
time and on another subject. The want of motive 


|between right & wrong. The defence 
Is established, if it be proved 
+ 1 reason of such 

jnental disease, lost the power of will 
jp control his conduct in reference to 
jho particular act charged as an 
capacity of the accused 
conduct must be 
contrary is proved, 
there does exist a (useased 
yrMoh absolutely 


nn/lnr. . “d — Acts wlxloh, 

be pircumstances, would 

if criminal liability 

comm commission, the person 
^n^tting them act under an impulse 
which, by reason of mental disease, he 
R. V . Smit, [19001 

Part i. sect, s, sub-sect. 2 c 


victod of the murder of his wife ; & 
the evidence clearly established the 
fact of killing, in circumstances which, 
iu the absence of explanation, would 
constitute murder. The defence was, 
that deft, was insane : — Held : in 
view of the fact that the law presumes 
every man .sane, the burden of estab- 
lishing insanity is on the accused. — 
R. V. Anderson (1914), 26 W. L. R. 
783. — CAN. 

263 il. — ~ .] — The onus of 

provi^ the plea of insanity as a defence 
w a charge of murder is on the accused, 
error for the trial judge to 
tell the jury that if the accused fails 
to prove to their entire satisfaction 
that he was insane, or leaves the 
question in doubt, his defence falls. — 
R- V. Kikrstead (1918), 45 N. B. R. 
553 ; 42 D. L. R. 193.— 6aN. 

268 ill. .]— The fact of 

nnsoundoess of mind as a defence in a 
prin^al case mnst be clearly & dis- 
tinctly proved before any jury is 


justifled in returning a verdict under 
Penal Code, s. 84. — R. v. Nobin 
Chundkr Banerjeb (1873), 13 B. L. R. 

20.— IND. 

f. Ilow far rebutted by admis- 

sions of prisoner. 1 — On a trial for 
murder, counsel for the accused 
admitted the shooting, that primarily 
such shooting amounted to murder, & 
that the only defence to be raised was 
insanity. When referring to the evi- 
dence given by the accused lilmself 
the judge said : “He says he knew 
at the time he shot liim he was shooting 
him, & he knew he was doing wrong. 
He said afterwards ho lost all knowledge 
of what took place. Ho know it was 
contra^ to the law of the land to 
shoot H.’* : — Held: the reference to 
the accused’s evidence would convey to 
the jury that that Incriminating con- 
sciousness which it lay on the Crown to 
establish, was admitted by the accused, 
whereas his actual admissions did not 
go to that length. — R. v. Curran 
(1922), 22 S. R. N. S. W. 405.— AUS. 
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Sect, 5. — Criminal capacity : Svb-sect, 2, 6\ cfe Z).] 

for the commission of the crime, & its being com- 
mitted under circumstances which renders detec- 
tion inevitable, are important points for the con- 
sideration of the 3Uiry> when coupled with evidence 
of insanity on any other particular point. 

To ask a witness whether, in his opinion, prisoner 
is capable of judging between right & wrong, is 
an improper question, for that is what no witness 
thought of, or is prepared to answer. 

Every person committing an outrage on the 
person or property of another, must be, in the 
first instance, taken to be a responsible being. A 
man going about the world marrying, dealing, & 
acting as if he was sane must be presumed to be 
sane tiU he proves the contrary (Rolfe, B.). — 
R. V, Layton (1849), 4 Cox, C. C. 149. 

255. .] — ^The defence of insanity ought to 

be raised at the trial, & not for the first time in the 
Ct. of Criminal Appeal. It is for the defence to 
prove insanity, not for the prosecution to prove 
sanity (Lord Alverstone, C.J.). — R, v. De Veue 
(1909), 2 Cr. App. Rep. 19, C. C. A. 

256. Not proper for Crown to call evidence 

of Insanity — Information to be given to defence 
of such evidence.] — (1) No general inile can be 
mid down at which stage of the trial it becomes the 
duty of the prosecution to proffer evidence of 
sanity, when there is reason to believe that insanity 
will be relied upon as a defence. 

(2) The onus of proving insanity is upon the 
defence, it is not for the Ct. of Criminal Appeal 
but for the jury to deal with the question of 
prisoner’s sanity or insanity (Lord Alverstone, 

C. J . ). 

(3) It is not proper for the Crown to call evidence 
of insanity, but any evidence in the possession of 
the Crown should be placed at the disposal of 
prisoner’s counsel to be used by him if he thinks 

^ o t;. Smith (1910), 6 Cr. App. Rep. 

19, C. C. A. 

-A.bramovitcli (1912), 7 Cr. App. 

257. — — -.] — On a trial for murder, where the 
defence is insanity, prisoner must be presumed to 
be sane A possessed of sufficient reason to be 
conscious of his crime unless he establishes the 
contrary A proves that lie was suffering from such 
a disease of the mind as to be unconscious of the 
nature <fc quality of his act, or if so conscious, un- 
conscious of the difference between right & wrong 
— R. r. CoELiio (1914), 30 T. L. R. 535, C. C. A. 

^ Time for proffering eildence of 
sanity.]— R. v. Smith, No. 256, ante, 

259. .j — When it is clear from the cross- 


examination on behalf of prisoner that the defence 
will be insanity, & it is ascertained that no wit- 
nesses will be called to prove it, it is the proper 
practice for the judge, at the close of the case for 
the Crown, to allow medical evidence as to 
prisoner’s sanity to be called. — R. v, Abramovitc^h 
(1912), 107 L. T. 416 ; 76 J. P. 287 ; 23 Cox, C. C. 
179 ; 7 Cr. App. Rep. 145, C. C. A. 

260. ^ — Not part of case for prosecu- 

tion.] — (1) Evidence of the condition of prisoner’s 
mind should not be called as part of the case for 
the Crown but in reply. 

(2) The defence is not bound to give notice that 
medical evidence of prisoner’s mental condition 
will be called. — R. v. Smith (1912), 8 Cr. App. Rep. 
72, C. C. A. 1 

D, Nature of Proof. 

261. What is insufficient — Absence of motive.] 

— R. V, Stokes, No. 253, ante, 

262. .] — R. V. Layton, No. 251, aiite. 

263. Depression.] — On an indict- 

ment for murder, it being proved that prisoner, a 
soldier, shot his officer through the head, the only 
evidence for the defence being that the act was 
sudden, without apparent motive, &- that he had 
been addicted to drink, & had been suffering under 
depression : — Held : this was not enough to raise 
the defence of insanity ; the sole question was 
whether prisoner fired the gun intending to kill, 
& his expressions soon after the act were evidence 
of this, &. alleged inadequcTcy of motive was 
immaterial, the question being not motive but 
intent. — R. v. Dixon (1869), 11 Cox, C. C. 311. 

264. Weak intellect.] — R. v. Higginson, 

No. 232, ante. 

265. — Mere eccentricity.] — It is not mere 
eccentricity or singularity of manner that will 
suffice to establish the plea of insanity ; it must be 
shown that prisoner had no competent use of his 
understanding so as to know that he was doing a 
wrong thing in the particular act in question 
(Tindal, C.J.).— R. V. Vaughan (1844), 3 L. T. O. S. 
410 ; 1 Cox, C. C. 80. 

266. Motive due to passion.] — R. v.i 

Townley, No. 251, ante. 

267. Evidence of chronic insanity — 

Negatived by evidence of premeditation & design.]—, 

On a trial for murder, prisoner objecting to beJ 
defended by counsel, but in the result Slowing] 
counsel to act for him, he was not afterguards 
allowed to raise any objection to the proceeding, 
& a fiat for a writ of error was refused. 

Prisoner being arraigned on two indictments, 
& having, with apparetit intelligence, pleaded to 


PART I. SECT. 6, SUB-SECT. 2.— D. 

g. In QencraL]—i)n the defence of 

iiiHanity on a rharj?e of murder it is 
a misdirection, justifying a new trial, 
for the jiidge to instruct the Jury that 
such defence must be established 
beyond a reasonable doubt. Insanity 
^ a defence on such charge, may be 
found upon a substantial preponder- 
ance in the weight of evidence. The 
degree of proof required is not as great 
08 that required to overcoino the pre- 
emption of innocence In an accused.- -- 
?.• u- 2 VV. W. U. 446 ; 

6 ) S. C. Jl. OOK; 59 D. L. U. 12.— 

CAN. 

h. -- . J^^ircumstauces calcidated 

to induce the iriental condition of 
Insanity at the time of the conimis- 

may always be 
admitted to evidence the probability 
afft^tion ; the only limitotlo^ 
is that the circumstance be in Itself 
capable in some degree of producing 


such an effect that it came to tli 
person s knowdodge & that some flirt, ht 
foundation for probability be laid b 
other evidence, e.p., medical testimon: 
that there was a diseased meuU 
condition. — ii. v. Hawkk.s (1015), 8 
W. L. R. 720 ; 9 W. W. R. 415 • 2 
D. L. H. 681. — CAN. 


•] — BoundnesH or unsound- 
ness of iriind is a fact which is to be 
judged of not merely or mainly as a 
question of law or of science, but on 
the ordinary rules which apply In daily 
life. , . If it turns out that‘this man 
18 able to conduct himself with pro- 
priety in the ordinary rules of life, 
that he is not excluded from the con- 
fidence of his fellows, & that there is 
no rciwon to lUstrust his sanity, then 
you will have advanced nine-tenths of 
the distance towards the result you 
desire to reach. . . . There is a further 
»iep which you must take, & it is here 
that the great difficulty & importance 
of the case lies. There are states of 


mind which indicate unsoundness or 
iiiHanity, wliich do not manifest them- 
selves in ordinary life, hut only on 
j)articular occasions, & in relation to 
special subjects. These are very 
exceptional instances. Rut if a man 
is clearly proved to labour under insane 
delustioiis, he is not of sound mind. 
Now, that the prisoner here laboured 
under a strong delusion about bis 
mother is certain ; & the (luestion is, 
was it an insane delusion ? H.M. 

(1^76). 8 Couper, 

250. — SCOT. 

1. JV/iat is insvfficivnt - - M ere dc- 
ue/rd on inivirdUdely.]-- 
Whether a person who, under an lusane 
delusion as to the existing facts, com- 
mits an offence in consequence thereof, 
is to he therefore exeiised, depends on 
the nature of the delusion. If ho 
labours under a partial delusion only. 
ac Is not in other respects insane, he 
must be considered in the same situa- 
tion as to responsibility as if the facts, 
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one & declined to plead to the other, the plea of 
not guilty was entered for him by statute, with 
the assent of counsel who appeared for him. The 
case being then opened, & the first witness ex- 
amined, & it being then set up by his counsel 
in the course of the case that he was insane now, 
or not in a fit state to be tried : — Held : the proper 
time for making that suggestion was before 
prisoner pleaded, &; had it so been made, a jury 
should have been empannelled to try the question 
whether he was sane now & in a fit state to be 
tried, but as the trial had been begun, & it would 
be manifestly inconvenient now to recommence 
the trial of the collateral issue, & as, moreover, 
it appeared that the evidence as to prisoner’s 
present sanity was very much mixed up with the 
general question of his sanity, it was open to the 
ct. under Criminal Lunatics Act, 1800 (c. 94), to 
take the whole of the evidence, & then leave to 
the jury both questions as to prisoner’s state of 
mind at the time of the act, & at the time of trial. 

There being no evidence of prisoner’s insanity 
previous to the act of homicide, & all the evidence 
of it being that of medical men who had seen him 
since the act, & their opinion being that his in- 
sanity was chronic, & that therefore he was insane 
at the time of the act, because he was insane now ; 
but all the circumstances of the act of homicide, 
showing great jiremeditation, preparation, & 
design, especially with a view to disguise &> escape, 
& his subsequent conduct, showing a consciousness 
that he had broken the law & incurred a capital 
penalty, the whole of the circumstances were left 
to the jury upon both issues, with a strong direction 
that if they were not satisfied that the prisoner 
did not know of the nature of the act, & did not 
now understand the nature of the proceedings, 
they should find him guilty. 

A prisoner being arraigned in the name of F., 
said “ I object to that name. That is not my 
name. My name is S.” : — Held : the name was 
immaterial & could be amended if necessary. — 
R. V. Southey (1865), 4 F. & F. 804. 

268. Eccentricity — Knowledge shown by 

resisting arrest.] — On atrial for murder, the defence 
of insanity in the evidence showing a great amount 
of senseless extravagance & absurd eccentricity 
of conduct, coupled with habits of excessive in- 
temperance, causing fits of delirium treynens, 
prisoner, however, not having been labouring 
under the effects of such a fit at the time of the 
act, & the circumstances & in speaking showing 
sense & deliberation, & a perfect understanding of 
the nature of the act : — Held : the evidence was 


not sufficient to support the defence, as it rather 
tended to show wilful excesses & extreme folly 
than mental incapacity. 

A prisoner trying to resist arrest, shows that he 
is well aware that he has committed an act which 
in law is criminal (Erle, C.J.). — R. v, Leigh 
(1866), 4 F. & F. 915. 

269. Frenzied state of mind.] — Prisoner 

was tried for murder upon an indictment & at the 
same time upon a coroner’s inquisition. At the 
trial the jury found the prisoner guilty, but added 
a rider to their verdict that at the time she com- 
mitted the act she was in a frenzied state of mind : 
— Held : this did not amount to a verdict of 
insanity. 

The coroner’s jury had returned a verdict of 
wilful murder against prisoner, but added a rider 
that they all a^eed that she was not responsible 
for what she did. At the trial the judge refused 
to admit evidence of this : — Held : the rider was 
no part of the inquisition, & evidence of it was 
rightly excluded at the trial. — R. v. Harding 
(1908), 25 T. L. R. 139; 1 Cr. App. Rep. 219, 
C. C. A. 

270. Mere delusion.] — Evidence of a mere 

delusion may not be evidence of insanity on a 
charge of murder. 

The ct. is not entitled to express an opinion on 
a jury’s recommendation to mercy. — R. v. Harper 
(1913), 9 Cr. App. Rep. 41, C. O. A. 

271 . Mental deficiency only.] — Mental 

deficiency does not necessarily entitle a jury to 
return a special verdict on the ground of insanity. 
The jury had evidence before them which justified 
them in finding that applt. was not insane in the 
legal sense ; at the same time they considered 
him to be mentally deficient. All men who are 
sane are not of equal mental ability ; the verdict 
means that applt. was below the ordinary level of 
sane people, though not across the border line of 
sanity. It is only in exceptional circumstances 
that words amount to sufficient provocation. If 
words alone would amount to such provocation a 
preference expressed for another man would be 
enough (Darling, J.). — R. v. Alexander (1913), 
109 L. T. 745 ; 23 Cox. C. C. 604 ; 9 Cr. App. Rep. 
139 ; 77 J. P. Jo. 483, C. C. A. 

Annotation : — Consd. K. v. Lesbiiii, [1914] 3 K. B. 1116. 

272. .] — (1) The test to be applied 

in order to determine whether homicide which 
would otherwise be murder is manslaughter by 
reason of provocation is whether the provocation 
was sufficient to deprive a reasonable man of his 
self-control, not whether it was sufficient to 


with respect to which the dolusio: 
exists, were real. The accused wa 
convicted of having- murdered hi 
brother-in-law, a lad of 8 years olcl 
In Ids confession to the magistrate th 
accused stated that he had seen th 
deceased arrange a clandestine meetin 
between his wife & a young man, whor 
ho actually saw enter his wife’s roor 
some time before midnight & agai: 

it after a considerable interva 
& that in consequence of what he sa^ 
he had not a wink of sleep tliat nigh 
& was devoid of his senses at the tim 
he killed the deceased : — -Held : ther 
was no doubt the accused did aotuall 
believe he had ocular proof of his wife’ 
infidelity, &, if he had acted undo 
the immediate influence of such 
delusion, the estimate of his guil 
must be made upon the basis of th 
actual existence of the facts in regari 
to which the delusion existed, & ha( 
the accused acted under the Immediat 
influence of such provocation his gull 
would have been greatly reduced 
but, as he did not do so, his offenc 


was murder under Penal Code, s. 302, 
nor was there any ground for the 
application of swt. 84 of that Codo.-- 
Ghatu Pkamanik V. R. (1901 ), 1. L. R. 
28 Calc. 613.— IND. 

271 i. Menial deficiency only.]— 

The judge, in a trial for murder, 
charged the jury that there was some- 
times a state of mind bordering on 
insanity, but not amounting to it, 
which would entitle a jury, if they saw 
fit, to return a verdict of culpable 
homicide against the panel instead of 
that of murder, though if the crime 
was proved it would not cnt.itle them 
to return a verdict of acquittal. — 
H. M. Apvocatk V, Fkuguson (1881), 
9 R. (Ct. of Seas.) 9 ; 19 Sc. L. R. 341.— 
SCOT. 

yinhinged hy long 
course of annoyance .] — The state of a 
panel’s mind may be an element in 
enabling the jury to decide between 
murder & culpable homicide where 
not warrantl ngacquittal on the ground 
of insanity. It having been proved 


that the panel’s mind had been un- 
hinged by long continued course of 
, verbal annoyance, the jury found him 
I guilty of culpable homicide in shooting 
a fellow-servant for “ booing ” at him. 
— H.M. Advocatk V. Smith (1893), 
1 Adam, 34.— SCOT. 

n. Mental state making prisoner 

only partially accountable for her acts.] 
— At the trial of a woman upon 
a charge of murdering her cliild by 
choking it immediately after its birth, 
the judge directed the jury that they 
were entitled to find the panel guilty 
of culpable homicide, if they were 
of opinion upon the evidence that he 
mental state at the time when the 
injury was inflicted, though not war- 
ranting an acquittal on the ground of 
insanity, was such as to make her 
only partially accountable for her acts. 
— H.M. Advocate v. Abercrombie 
(1896), 23 R. (Ct. of Sess.) 80; 33 

Sc. L. R. 581.— SCOT. 

0. Mind morbidly affected .] — 

A man was tried for the murder of 
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8iib‘8ect. 3, A -] 

deprive the particular person charged with murder, 
e,g. a person afflicted with defective control & 
want of mental balance, of his self-control. 

(2) Mental deficiency short of insanity is not a 
good defence to a charge of murder. 

The Ct. of Criminal Appeal is not minded in 
any degree to weaken the state of the law which 
makes a man who is not insane responsible for 
the ordinary consequences of his action (Lord 
Reading, O.J.). — R. v. Lesbini, [1914] 3 K. B. 
1116; 84 L. J. K. B. 1102; 112 L. T. 176; 
24 Cox, C. C. 516 ; 11 Cr. App. Rep. 7, C. O. A. 

273. Epilepsy & ill-will.] — R. v- Bowt.er 

(1812), 64 Annual Register, 309 ; 1 CoUinson on 
Lunatics, 073, n. ; Shelford on Lunatics, 2nd ed. 
690 ; 1 Russell on Crimes & Misdemeanours, 

8th ed. 64. 

Annotation Refd. R. v. Oxford (1810), 9 C. & P. 525. 

274. What may be sufficient — Epilepsy at the 
time of commission of crime.] — Epilepsy, to sus- 
tain the defence of insanity, must be proved to 
have existed at the time of the commission of 
the crime. When that defence has been set up at 
the trial, it is only in exceptional circumstances 
that the ct. will hear any further evidence on that 
subject. If it is part of the defence that prisoner 
is insane at the time of the trial, it should be 
alleged that he is unfit to plead. — R. v- Perry 
(1919), 14 Cr. App. Rep. 48. C. C. A. 

275 . Liability to fits — Act done in a fit.] — 

Where a person is in a state of mind in which she 
is liable to fits of madness, it is for the jury to 
consider whether the act done was during such a 
fit, though there is nothing before or after the 
act to indicate it, & though there is some evidence 
of design malice, A medical witness should 
give his opinion as to the state of mind, not as to 
the responsibility of prisoner ; the latter is for 
the jury, under the direction of the judge. — R, 
V- Richards (1858), 1 F. & F. 87. 

276. .] — Wliere a married 

woman fondly attached to her children, & ap- 
parently most happy in her family, had poisoned 
two of them with some evidence of deliberation & 
design, but it appeared that there was insanity 
in her family, & from her demeanour before & 
after the act, which, although not wholly irrational, 
yet was strangely erratic & excited, & from recent 
antecedents & the presence of certain exciting 
causes of insanity, & her own accoimt of lier 
sensations, the medical men were of opinion that 
she was labouring under actual cerebral disease, 
& that she was in a paroxysm of insanity at the 


time of the act, this was left to the jury as evidence 
on which they might rightly find her not guilty 
on the ground of insanity. — R. v. Vysb (1862), 3 
F. & P. 247. 

277 . Exhausting disease causing delusions.] 

— ^A married woman, having killed her husband 
immediately after an apparent recovery from a 
disease, the result of cluld-birth, which caused a 
great loss of blood & exhausted the vessels of the 
brain, & thus so weakened its power & so tended 
to produce insane delusions of the senses, which, 
while suffering under such disease, she complained 
of, & which, by her own account, had now renewed 
at the time of the act of homicide although they 
were not such as would lead to it : — Held : there 
was evidence from which a jury might properly 
find that she was not in such a state of mind at 
j the time of the act as to know its nature or be 
accountable for it. — R. v- Law (1862), 2 P. & P. 

* Hereditary tendency to insanity.] — 

, To prove a plea of insanity, evidence that the 
j grandfather of the person had been insane may 
I be adduced, after it has been proved by medical 
i testimony that such disease is often hereditary. 

, It is a matter of fact, & not a matter of law, 

I that insanity is often hereditary in a family ; but 
I I think you should prove that, in the first instance, 
I by the testimony of medical men (Maule, J.). — 
I R. V. Tuchet (1844), 4 L. T. O. S. 60 ; 1 Oox, 0. C. 

I 103. 

I E, Method of Proof- 

279. Need not be scientific evidence.] — It is a 
mistake to suppose that in order to satisfy a jury 
of insanity, scientific evidence must be adduced. 
If the existence of facts is such as to indicate an 
; unsound state of mind that is quite sufficient 
1 (Brett, L.J.).— R. v. Dai^t (1878), 14 Cox, C. C. 
i 143. 

j 280. Evidence on symptoms of insanity.] — 

I a trial where the defence is insanity, a witness 
medical skill may be asked whether such & bu( 
appearances, proved by other witnesses, 
in his judgment, symptoms of insanity, 
whether he can be asked, whether, from "tJ 
other testimony given, the act with which prisonl 
is charged, is in his opinion, an act of insanitj 
, which is the very point to be decided by the jury.-l 
I R. V- Wright (1821), Russ. & Ry. 450, C. C. R. 
Annotaiion : — Refd. R. v. Searle (1831), 1 Mood. &: II. 76. 

281. .] — When on a criminal char^l 

prisoner’s defence is insanity, a medical man, wl 
has heard the trial, may be asked whether t) 

, facts proved show symptoms of insanity. — R. 

I Searle (1831), 1 Mood. & R. 75. 


Ills wife, who had been unfaithful, 
& whom he had killed by cutting her 
throat with a razor so as almost to 
sever the head from the body. The 
jury were charged that: (1) Even 
although the act might not have heen 
long planned, the nature of the weapon 
Sc the force with which it was used 
made the act wilful murder apart from 
special defence. (2) In a sane man 
neither jealousy nor drink nor both 
combined could make such a crime 
less than murder. (3) The rule of 
law, that there might be present such 
a degree of insanity as to modify 
though not to destroy criminal responsi- 
bility could only be applied if the jury 
were satisfied tliat the panel suffered 
from some mental debility amounting 
to brain disease — that the jury must 
be satisfied that the panel had so 
brooded over his wife’s conduct that, 
apart altogether from the ordinary 
effects of drink or jealousy Sc anger, 
his mind had become so morbidly 


affected before they could bring In a 
verdict of culpable homicide. — H.M. 


P- “ — ^ Mental degeneracy . ) — At 
a trial of a person on a charge of 
murder, direction to the jury that 
mental degeneracy not amounting to 
insanity at the date when the alleged 
murder was committed is not an 
extenuating circumstance wliich can 
reduce the crime from that of murder 
to that of culpable homicide.— H.M. 
Advocate v. Higgins, [1914] 8 . C. (J.) 
1.— SOOT. 


q. Under delvMon.] — If t 

person does a criminal act under f 
delusion. & if the crime was the resul 
solely of such delusion, & would no 
otherwise have been {done, a plei 
of Insanity is a good defence.— R. v 
Van Dkr Veen (1909), T. 8. 853.- 
S. AK. 


PART I. SECT. 6, SUB-SECT. 2.— E. 

r. Evidence on condition of mind 
at time of act — Medical evidence of 
opinion .] — The prisoner was convict^ 
of attempting to murder his wife. 
The defence of Insanity was sot up, Sc 
in support thereof the general conduct 
& behaviour of the prisoner about the 
time of the commission of the crime, 
& the evidence of two medical practi- 
tioners, who stated that they inferred 
from that conduct Sc behaviour that 
the prisoner was insane, was relied on. 
The jury fotmd the prisoner guilty, 
stating. In reply to a question of the 
learned judge, that they had considered 
the evidence on the defence of insanity. 
The prisoner appealed on a certificate 
of the judge to the Ct. of Criminal 
Appeal : — Held : the finding of the 
Jury gainst the defence of insanity 
not only was not unreasonable, but was 
reasonable, Sc therefore the appeal 
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282. Evidence on condition of mind at time of 
act — ^Form of question to medical witness.]— 

M‘Naghtbn’9 Case, No. 229, ante. 

283. .] — R. V. Burton, No. 250, ante. 

284*. .1 — On a trial for murder 

evidence was cafled, on prisoner’s behalf, to 
prove his insanity. A physician, who had been in 
ct. during the whole trial, was then called on the 
art of the prosecution, & asked whether, having 
eard the whole evidence, he was of opinion that 
prisoner, at the time he committed the alleged 
act, was of unsound mind : — Held : notwith- 
standing the opinion of the judges in M^Naghten'a 
Case, No. 229, ante, such a question ought not 
to be put, but the proper mode of examination 
was to take particular facts, & assuming them to 
be true, to ask the witness whether, in his judg- 
ment, they were indicative of insanity on the 
part of prisoner at the time the alleged act was 
committed. — R. v. Francis (1849), 14 J. P. 24 ; 
4 Cox, C. C. 57. 

285. .] — R. V. Richards, No. 275, 

ante. 

286. Form of question to non-medical 

witness.] — R. v. Layton, No. 254, ante. 

287. Shown by hereditary tendency.] — 

R. V. Tuchet, No. 278, ante. 

288. Not to be replaced by reading extracts 

from medical books.] — Counsel for prisoner in the 
course of stating evidence to the jury respecting 
his client’s state of mind began to read from a 
inedical work of high authority a passage illustra- 
tive of the elTect of the evidence proposed to bo 
adduced : — Held : he had no right to do this 


unless he intended to make the book evidence in 
the usual way. — R. v. Crouch (1844), 3 L. T. O. S, 
180 ; 9 .1. P. 10 ; 1 Cox, C. C. 9d. 


Sub-sect. 3. — Drunkenness. 

A. In General. 

289. Voluntary drunkenness no excuse for 
crime.] — Beverley’s Case, No. 218, ante. 

290. .] — In a cose of stabbing, where 

prisoner has used a deadly weapon, the fact that 
prisoner was drunk does not at all alter the nature 
of the case ; but if prisoner had intemperately 
used an instrument, not in its nature a deadly 
weapon, at a time when he was drunk, the fact of 
his being drunk might induce the jury to less 
strongly infer a malicious intent in him at the 
time. 

Prisoner’s being intoxicated docs not alter the 
nature of the offence. If a man choose to get 
drunk, it is his own voluntary act ; it is very 
different from a madness which is not caused by 
any act of the person. That voluntary species of 
madness which it is in a party’s power to abstain 
from, he must answer for (Alderson, B.). — R. v. 
Meakin (1836), 7 C. & P. 297. 

Anhi)taiion : — Consd. Public Prosecutions Director v. 

Beard. [1920] A. C. 479. 

291. Unless resulting in insanity — Per- 

manent.] — It is a maxim of law that if a man 
gets himself intoxicated, he is liable to the conse- 
quences & is not excusable on account of any 
crime he may commit when infuriated by liquor, 


282 i. Form of qiACstion to medi- 

cal witness .] — Where the defence of 
insanity is set up, a inedical man, who 
has been present in ot, & hoard tho 
evidence, may be asked as a matter of 
science whetlier the facts stated by 
the witnesses, suppo.sinj? them to be 
true, show a state ot mind incapable 
of distinguishii^ right from wrong. 
Where the opinion sought is that of a 
medical expert who has had no previous 
acquaintance with the prisoner, & has 
merely read the depositions witliout 
liearing the witnesses, the question 
must bo put to him in the form of a 
supposititious case, relating all the facta 
proved & asking if, assuming all such 
facts to bo true, they will indicate in 
tho accused any, & what, form of 
insanity. — R. v. Dubois (1890), 17 
Q. L. H. 203.— CAN. 


s. Shotmi by hereditary tend- 

ency — Whether evidence admissihle .] — 
Evidence of a paternal imclo of the 
panel having died Insane, is inadmis- 
sible In support of a plea of Insanity, — 
H.M. Advocate v. Brown (1855), 2 
Irv. 164.— ^SCOT. 


t. .] — In a charge 

of murder, where the defence woi 
insanity at the time when tho crime 
was said to have been committed, i 
was proposed by the panel to ask < 
medical witness “ whether in deter 
mining if the panel had an etcjcess o 
delirium, it Is not of importance t< 
inquire whether there was insault: 
among her relations : — Held : ques 
tlon was Inadmissible. — H.M. Advo 
CATE V. M‘Que (1860), 3 Irv. 578 ; 3! 
So. Jur. 478. — SOOT. 


, *• ““ — ,““77" '3 — Question dis- 

allowed whether an uncle & grand- 
uncle & two aimts of the panel, whose 
been insane. 


~ .] — In a trial fo 

^ which a special defenc 
that the panel was Insane had been pu 
in : Held : In accordance with pre 
vlous practice & ptecedenta it was Ir 


competent to lead evidence of heredi- 
tary insanity. — H.M. Advocate v. 
Laino (or Paterson) (1872), 2 Couper, 
222 ; 44 Sc. Jur. 378.— ^5COT. 

0 . .) — In a trial for 

murder, where tho defence was a plea 
of insanity at time of committing 
the act libelled, counsel for defence 
proposed to ask a medical expert 
whether Insanity in ancestors was often 
transmitted to descendants. An ob- 
jection to the question was sustained. 
— H.M. Advocated. MoClinton(1902), 
4 Adam, 1. — SOOT. 

d. Admissibility of evidence — Pres- 
ence of inedical witnesses in court.}— 
In a trial for murder, where tho panel 
pleaded insanity at tho time the act 
was committed, medical witnesses wore, 
on tho motion of tho counsel for the 
panel, allowed to remain in ct. while 
the general evidence was being led, tho 
counsel for the prosecution not object- 
ing to the course. 

A lieutenant of police & a police 
surgeon put certain questions to a 
prisoner supposed to be insane, who had 
been brought to the office on a charge 
of murder, but who had not as yet 
emitted a judicial declaration : — Held : 
tho answers to these questions were 
inadmissible in evidence. 

A prisoner’s declaration is an element 
of evidence in the question of his 
insanity or sanity. — H.M. Advocate 
V. Milne (1863), 4 Irv. 301 ; 35 Sc. Jur. 
470.— SCOT. 

e. Direction to the jury. ] — II. v. Moke, 
[1917] 3 W. W. R. 576.— CAN. 


PART 1. SECT, 6, SUB-SECT. 8.— A. 

f. General rule.] — Under Roman- 
Dutoh law drunkenness is as a general 
rule no defence to a crime, though It 
may bo a reason for mitigation of 
punishment. If the drunkenness is 
not voluntary, i.e.. not caused by the 
act of the accused results in rendering 
the accused unconscious of what he is 
doing, he would not be responsible in 
law for an act done while In such a 
state. If constant drunkenness has 


induced a state of mental disease ren- 
dering the accused unconscious of his 
act at the time, he is responsible & 
can bo declared insane. Where a 
special intention is necessary to con- 
stitute a particular offence, drunkenness 
might reduce the crime from a more 
serious to a less serious one. — R. v. 
Bourke (1916), T. P. D. 303.— S. AF. 

g. Province of jury.] — Where 

an accused person pleads insanity, 
tho test in determining his mental 
condition is whether he had by reason 
of disease lost the power to control 
his conduct in reference to the act 
charged. Drunkenness is not such 
disease, but disease may result from or 
supervene upon drunkenness so as to 
exist independently of it ; & in such 
a case the voluntary character of the 
acts of drunkenness wliich led up to 
the disease is not material. 

It is for the jury to find whether the 
disease proved is such os to establish 
the defence of insanity &, if so, whether 
it existed at the time of the act charged. 
—II. V. Ivory (1916), W. L. D. 17.— 
S. AF. 

289 i. Voluntary drunkenness no 
excuse for crime. ] — When a man causes 
himself to be intoxicated, & while in 
that condition commits a criminal act, 
he is responsible. — R. d. Corbeti', 
[1903] S. R. Q. 246.— AUS. 

289 ii. .] — A man is taken to 

Intend the natural consequences of his 
acts & the natural consequence of 
drinking to excess Is drunkenness, when 
there is no evidence to show that the 
rlsoner, who was admittedly drunk, 
ad become intoxicated without any 
intention on his part, then drunkenness 
should not be taken into consideration 
by a jury on on indictment for a crime 
in which Intention to cause a specific 
result is not a necessary element. — 
Parker r. R., [1915] 17 W. A. L. R. 96. 
—AUS. 

289 iii. •.]— R. v. Bourke, [1915] 

V. L. R. 289.— AUS. 

h. Unless resulting in in- 

sanity.] — The accused, who was a 
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Sect, 5 , — Criminal capacity : S uh-sect. 3» d; 

provided he wa« previously in a fit state of reason 
to know right from wrong. If indeed the in- 
furiated state at which he arrives should continue 
Sl become a lasting malady, then he is not amenable 
(Holroyd, J.). — Burrow’s Case (1823), 1 Lew. 
C. C. 76. 

Annotation : — Consd. Public Prosecutions Director v. 
Beard, [1920] A. C. 479. 

292. .] — Drunkenness is not 

insanity nor does it answer to what is termed an 
unsound mind, unless the derangement which it 
causes becomes fixed & continued, by the drunken- 
ness being habitual & thereby rendering the 
party incapable of distinguishing between right 

wrong (Hotjioyd, J.). — Rennie’s Case (1825), 
1 Lew. C. C. 76. 

Annotations: — Consd. K. v. Baines (1886), Wood Benton’s 
Law & Practice in Lunacy, 912 ; Public Prosecutions 
Director r. Beard, [1920] A. C. 479. 

293 . Temporary — Delirium tremens.] 

— Drunkenness is no excuse, but delirium tremens 
caused by drinking, differing from drunkenness, 
if it produces such a degree of madness, even for 
a time, as to render a person incapable of distin- 
guishing right from wrong, relieves him from 
criminal responsibility. — R. r. Da vis (1881), 14 
Cox, C. C. 563. 

Anmyiations : — Consd. Public Prosecutions Director r. 
Bcard, [1920] A. C. 479. Refd. R. v. Kay (1904), 68 
J. P. Jo. 376 ; R, r. Jones (1910), 4 Or. App. Rep. 207. 

294. .]— R. V. Baines (1886), 

Times, Jan. 25. 

Annotatiem : — Consd. Public Prosecutions Director r. 
Beard, [1920] A. C. 479. 

295. .] — Drunkenness is not a good 

defence unless it can be positively proved that it 
was of such a nature that the accused did not 
know the difference between right & wrong. — 
R. V, Gai,rraitti (1912), 8 Cr. App. Rep. 101, 
C. C. A. 

Annotation : — Refd. Public ProsecutioiiH Director v. Beard 
(1920), 14 Cr. App. Rep. 159. 

296. Drunkenness caused by fraud or stratagem.] 

— (1) Voluntary drunkenness is no excuse for 
crime. If a party be made drunk by stratagem, 
or the fraud of another, he is not responsible 
(Park, J.). 

(2) Drunkenness may be taken into considera- 


habitmil gaiija-Hiuoker, was charged 
with the murder of his wife & infant 
son. In his confession he stated that 
lie had killed his wife because she 
quaiTellt‘d witli him & objected to go 
to another village where he proposed 
a change of liome on account of their 
poverty ; he adhered to ttiis state- 
ment when plaxied for trial before the 
Ct. of .Session. The High Ct. held, 
that this was not a plea of guilty on 
the charge of murder, but an allegation 
of sudden provocation, & he ought to 
have been put on his trial in order that 
the ct. might ascertain whether the 
provocation was grave &: sudden 
enough to prevent the offence from 
amounting to murder : — Held : unless 
the accused's habit of smoking gauja 
had induced in him such a diseased 
" ite of mind as to make him incapable 
_ knowing the nature of his act or its 
criminality. Penal Code, s. 84, did not 
apply in his favour.~K. v, Hakiiaram 
(1890), I. L. R. 14 Bom. 564.— IND. 

Thouoh temporary.] 

— Under Penal Code, s. 84, unsouiid- 
ness of mind, producing incapacity to 
know the nature of the act committed 
or that it is wrong or contrary to law, 
is a defence to a criminal charge ; but, 
by S€?ct. 85 of that code, such incapacity 
is no defence, if produced by voluntary 
drunkenness, If, however, voluntary 


tion to explain the probability of a party’s inten- 
tion in the case of violence committed on sudden 
provocation (Park, J.). — Pearson’s Case (1835), 
2 Lew, C. 0. 144, 

Annotation : — Consd. Public Prosecutions Director v. 

Beard, [1920] A. C. 479. 

R. As affecting Capacity to form Intent, 

297. General rule.] — Prisoner was charged with 
an assault arising out of an affray at a fair, & 
there seemed some ground for supposing that 
prisoner acted under apprehension of an assault 
upon himself. All concerned were drunk : — 
Held : though drunkenness was no excuse for 
crime it might be taken into account by the jury, 
when considering the motive or intent of a person 
acting under its influence. — R. v, Gami.en (1858), 

I 1 P. & F. 90. 

298. .] — R. V, Mowbray (1912), 8 Cr. 

App. Rep. 8, C. C. A. 

299. Intent to murder.] — R. v, Grindley 
( 1819), 1 Russell on Crimes & Misdemeanours. 
7th ed. 88. 

Annotations R. v. Carroll (1835). 7 C. & P. 145. 

Dbtd. Public Prosecutions Director v. Beard, [1920] 

A. C. 479. This case cannot now bo regarded as an autliority 

(Lord Birkexiikad, C.). Refd. K. -r. Meade, [1909] 

1 K. B. 895. 

300. .] — The intoxication of a party 

charged with murder is not a proper circumstance 
to be taken into consideration, in order to show 

I whether the act was premeditated or done only 

I ‘ ' sudden heat & impulse. — R. v, (’arkoll 
(1835), 7 C. k P. 145. 

Aniwtaiion : — Refd. Public Prosecutions I)iroctc>r v. Beard. 

11920] A. C. 479. 

301. .] — (1) On an indictment on 7 Will. 4, 

& 1 Viet., c. 85, s. 2, for the capital offence of 
inflicting an injury dangerous to life, with intent 
to murder, the jury ought not to convict, unless 
they are satisfied that prisoner had in his mind a 
positive intention to murder ; & it is not sufficient 
tliat it would liave been a case of murder if deat h 
had ensued, 

(2) Qu. : whether, if husband & wife jointly 
commit this offence, she is entitled to the legal 
presumption of her having acted under coercion, 
but she is clearly not entitled to be acquitted on 
this ground at the end of the case for the prose- 
cution, for if the jury find a verdict for an assault 


drunk eunesB causes a disease which 
produces such Incapacity, then sect. 84 
applies, though the disease may bo of a 
temporary nature. — R. v. Bueleka 
Aiiam (1902), I. L. R. 29 Calc. 493.- 
IND. 

-*,] — H.M. Advocate 
V. M'Doxald (1890), 2 White, 517.— 

SCOT. 

PART I. SECT. 6, SUB-SECT. 3.— B. 

297 i. General rule,] — Ordinary 
drunkenness makes no difference to the 
knowledge with wlilch a man is credited, 
& if an accused knew what the natural 
consequences of his act were ho must be 
I presumed to have intended to cause 
j them. Indian Penal Code, s. “ , must 
I be construed strictly. . 

I the Intoxicated person 
‘ with as if ho had the same knowledge 
as he would have had if he had not 
I been intoxicated, but it does not pro 
' vide that he shall be dealt with as if he 
liad the same Intent. — Re Mandru 
Gadaba (1914), I. L. R. 38 Mad. 479.— 
IND. 

297 ii. . ] — Whore a person, while 

imdor the influence of liquor, commits 
an offence, that main ingredient of 
which is intention. If the drunkenness 
is such as to take away from the act all 


criminal.— R. v. Mathiesox (1906), 2[ 
N. Z. L. R. 879.— N.Z, 

297 iii, .] -Ah a general rule in 

toxication does not free a person froii 
criminal liability for acts committee 
while under the influence of drink, bui 
when the crime is of such nature a; 
to require the presence of an intentioi 
to do some special act, e.g., mallcioui 
injury to property, intoxication afford 
an excuse, If it renders the persoi 
unconscious of the act he is committing 
Intoxication, thougli not affording ai 
excuse, may afford a ground for mlti 
gation of sontence.^ — -Fowlie v R 
(1906), T.S. 505.-3. AF. 

299 i. Intent to murder. ]— Drunken 
ness in the accused at the time o 
committing the offence is not sufllcien 
to warrant tlio jury in finding hln 
guilty of manslaughter only. On i 
trial for murder the unsound condltloi 
of the prisoner’s mind at the time of th. 
committing of the offence, if produoec 
by voluntary drunkoimoss & not of \ 
fixed or permanent character, is not j 
matter to bo considered by a jury ii 
prisoner wa 

L. v.'Boon (TH76 j, 14 KS^'wrs^C*’ 
483.— AU8. vv.n. c. 
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only under 7 Will. 4, & 1 Viet., c. 85, s. 11, the 
Mate is punishable as well as the husband. 

It appears that both these persons were drunk, 
& although drunkenness is no excuse for any 
crime whatever, yet it is often of very great 
importance in cases where it is a question of 
intention. A person may be so dmnk as to be 
utterly unable to form any intention at all, 
yet he may be guilty of very great violence 
(Patteson, J.).-~~K. V. Cruse (1838), 8 O. & P. 
541 ; 2 Mood. C. C. 53. 

Anrwtaii^j--Aa to (1) Oonsd. R. v. Bird (1851), 5 Cox, C. C. 

20. Reid. R. V. Monkhouee (1849), 4 Cox, C3. O. 55 ; 

Public Proseontioris Director v. Beard, [1920] A. C. 479. 

As io (2) Consd. R. v. Bird (1851), 5 Cox, C. C. 20. 

302. .] — (1) To do an act with malice 

aforethought means to do a cruel act voluntarily ; 
& anybody who intentionally inflicts grievous 
bodily harm on another, intending to do bodily 
harm, is gmlty of murder if he causes death. 

(2) The intention of the party guilty of murder 
being an element of the crime itself, the fact that 
a man was intoxicated at the time he caused the 
death of another may be taken into consideration 
by the jury in considering whether he formed the 
intention necessary to constitute the crime of 
murder. 

(3) Manslaughter by negligence occurs when a 

E erson is doing anything dangerous in itself, or 
as charge of anything dangerous in itself, & 
conducts himself in regard to it in such a careless 
manner as to be guilty of culpable negligence. 

(4) Trials for Felony Act, 1830 (c. 114), does 
not deprive prisoners of the right of making a 
statement to the jury in cases of felony, they may, 
if they wish to do so, make a statement to the 
jury before the ct. is addressed by their counsel, 
which statement will, however, give the Crown a 
right of reply. — R. v. Doherty (1887), 16 Cox, C. C. 
306. 

Annot^iona :■ -As to (2) Consd. Public Prosecutions Director 
V. Beajpd, [1920] A. C. 479. Refd. R. v. Mead (1909), 25 
X t Xii Xv« ooU. 


303. Drunkenness may reduce miurder to 

manslaughter.] — (1) A man is taken to intend the 
natural consequences of his acts. This pre- 


sumption may be rebutted, in the case of a man 
who ifi( drunk, by showing his mind to have been 
so affected by the drink he had taken that he was 
incapable of knowing that what he was doing was 
dangerous, i.c. likely to inflict serious injury. If 
this be proved, the presumption that he intends 
to do grievous bodily harm is rebutted. 

(2) Upon the trial of prisoner for murder 
evidence was given that he was drunk at the 
time of the commission of the act charged, & the 
judge gave the following direction to the jury : — 

“ In the first place, every one is presumed to 
know the consequences of his acts. If he be 
Insane, that knowledge is not presumed. Insanity 
is not pleaded here, but where it is part of the 
essence of a crime that a motive, a particular 
motive, shall exist in the mind of the man who 
does the act, the law declares that if the mind 
at that time is so obscure by drink, if the reason 
is dethroned & the man is incapable therefore of 
forming that intent, it justifies the reduction of 
the charge from murder to manslaughter ” : — 
Held : the direction was right. — R. v. Meade, 
[1909] 1 K. B. 895 ; 78 L. J. K. B. 476 ; 73 J. P. 
239 ; 25 T. L. R. 359 ; 53 Sol. Jo. 378 ; 2 

Or. App. Rep. 54, C. C. A. 

Annotations: — As to (1) Consd. R. v. Beard (1919), 14 

Cr. App. Rep. 110. Aa to (2) Refd. R. v. Honeyands 

(1914), 10 Or. App. Rep. 60. 

304. .] — If an accused person was so 

drunk that he could not have contemplated the 
natural consequences of his act he may on a 
charge of murder be found guilty of manslaughter 
(Avory, J.). — R. V. Bentley (1913), 9 Cr. App. 
Rep. 109, 0. C. A. 

305. .1 — R. u. Mowbray, No. 298, ante, 

306. Death resulting from rape.] — The 

rule laid down in R, v. Meade, No. 303, ante, that 
a person charged with a crime of violence resulting 
in death or serious injury may show, in order to 
rebut the presumption that he intended the natural 
consequences of nis acts, that he was so drunk 
that he was incapable of knowing that what he 
was doing was dangerous, cannot be supported as 
a rule of general application but must be confined. 


303 i. Drunkenness may reducj 

, murder to wansZaafi'/i/cr.l—Drimkeiiiiesi 
Buddeii pasBion are grounds fo 
Ojeductlon of offence to manslaughter 
H^idonce of drunkenness on the par 
■I the accused is insufficient unless it ii 
Wmbwn tliat he was so drunk as to b( 
^capable of forming an intention 
Evidence that the accused had beei 
‘ drinking all the afternoon ” is vagu< 
& insufficient to show that he wai 
drunk wlien he committed the offence 
— R. V. Sparkes (1918), 51 N. ,S. R 
482; 29 Can. Crim. Cas. 118; 4] 

D. L. R. 102.— CAN. 

i T — Prisoner, beint 

intoxicated, & having been attookec 
by certain persons, who fled on hearinj 
the d^eased approach, & the prisoner 
tmnking that the deceased was one o: 
his assailants. Inflicted a wound upoi 
hiin with a knife, of which decoasec 
died : — Held : this was manslaughter 
— R. V. Darcy (1849), 1 Ir. Jur. 207.— 

r; — — Aberration oi 

ogltlniately form an element in tht 
jiuestion between murder & culpablt 
homicide; &, this principle wm 
dt the date oi 
labouring undei 
d^hrxum treiTnena. — H.M. Advocate t? 
br RANGER (1878), 4 Couper, 86. — SCOT 

on a fire of live coals. At th^rlal It 
was proved that the accused was not 
J. — VOL. aav. 


insane, but that she was of intemperate 
habits, & that she became violent 
when intoxicated ; that on the evening 
in question she had been left in charge 
of the two children, with whom she was 
on affectionate terms ; &, ibat while 
under the influence of spirits, which 
she had taken in considerable quantity, 
she had placed the children on the fire 
in the room. The judge directed the 
jiiry that if they were of opinion that 
the panel was watching the children 
with no evil Intention, & that under the 
Influence of some momentary hallucius- 
tion induced by drunkenness she had 
placed the children on the fire, the 
jury were entitled to return a verdict 
nf culpable homicide. — H.M. Advo- 
cate V , Brown (1886), 13 K. (Ct. of 
Sees.) 50. — SCOT, 


303 y, .] — A prisoner, 

charged with the murder of his wife by 
striking & kicking her, was proved to 
be of drunken habits, & to have been 
drunk at the time when the crime was 
committed. The Lord Justice-Clerk, 
in charging the jury, directed them 
tliat although intoxication In itself was 
no defence to a crime, still they could 
take such a condition into account in 
consideration whether the crime which 
the accused was alleged to have com- 
mitted was murder or citable homi- 
cide.— H.M. Advocate V . Kane (1892), 
3 White, 386.— SOOT. 

808 Vi. — — .] — A man was tried 

for the murder of Ms wife, who had 
been unfaithful, & whom he had killed 
by cutting her throat wltli a razor so aa 


almost to sever the head from the body. 
The jury were charged that lu a sane 
man neither jealousy nor drink nor 
both combined could make such a 
crime less than murder : — Held : 
guilty. — H.M. Advocate v. Aitkin 
(1902), 4 Adam, 88.— SCOT. 

303 vii. At the trial of 

a husband for the murder of his wife, 
it was proved that the wife’s death was 
caused by violent blows with his fists 
inflicted upon her by the husband when 
the latter was In a state of Intoxication. 
The husband was not insane, but there 
was evidence that he had been injured 
at one time in the head & was abnor- 
mally susceptible to alcohol & 
abnormally violent when under its 
influence. In defence it was contended 
that the intoxicated condition of the 
accused at the time when the assault 
was committed, reduced the crime from 
murder to culpable homicide. The 
jury were directed that the accused 
was guilty of murder unless at the 
time of the assault he was, owing to 
drunkenness, in such condition that he 
had not the intention & could not form 
the intention of doing serious injury 
to his wife. — R. v. Campbell, [1921] 
8. C. (J.) 1.— SCOT. 

m. Intent to do bodily harm.] — 
Prisoner, while in a state of drunken- 
ness, discharged a loaded revolver 
at the prosecutor, & wounded him, 
but the prosecutor recovered. The 
prisoner was then charged upon an 
indictment containing two counts, one 
for attempted murder, & the other for 

P 
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Sect, 5, — Criminal capacity: Sub-sect, 3, B, C*; 
sub-sect, 4, A.] 

to the class of case with which the ct. was there 
dealing. 

Evidence of drunkenness which renders the 
accused incapable of forming the specific intsnt 
essential to constitute the crime ought to be taken 
into consideration, with the other facts proved, 
in order to determine whether he had that intent. 

The test of criminal responsibility is not the 
same in the case of drunkenness as in the case of 
insanity, &, upon a plea of drunkenness where 
insanity is not pleaded, the jury should not be 
asked to consider whether, if the accused knew 
what he was doing, he knew also that he was | 
doing wrong. j 

Upon an indictment for murder it was proved i 
or admitted that accused ravished a girl of thirteen ' 
years of age & in furtherance of the act of rape 
placed his hand upon her mouth & his thumb i 
upon her throat, thereby causing death by | 
suffocation. The sole defence was a plea of ; 
drunkenness. The jury were directed at the trial 
that, if they were satisfied by evidence that 
accused was so drunk that he did not know what 
he was doing or did not know that he was doing 
wrong, the defence of drunkenness succeeded to | 
the extent of reducing the crime of manslaughter. I 
Accused was convicted of murder & sentenced to 
death. The Ct. of Criminal Appeal substituted a 
verdict of manslaughter upon the ground that the 
judge was wrong in applying to a case of drunken- 
ness the test of insanity, & that he ought to have 
directed the jury in accordance with the rule laid 
down in B, v. Meades No. 303, ante : — Held : 
the rule in B, v. Meade^ No. 303, anfc, did not 
s-PPly 5 drunkenness was no defence in this case 
unless it could be established that the accused at 
the time of committing rape was so drunk that he * 
was incapable of forming the intent to commit 
it, which was not alleged, inasmuch as the death 
resulted from a succession of acts, the rape & 
the act of violence causing suffocation, which 
could not be regarded independently of each 
other ; the trial judge was mistaken in applying i 
a case of drunkenness not i 
amounting to insanity, but that, read as a whole, 
the summing up did not amount to a misdirection ; 

& the conviction of murder should be restored. — 
Public Prosecutions Director v. Beard, {1920] 
A. C. 479 ; sub nom, R. v. Beard, 89 L. J. K. B. 
437 ; 122 L. T. 625 ; 84 J. P. 129 ; 36 T. L. R. 
379 ; 64 Sol. Jo. 340 ; 26 Cox, C. C. 573 ; 14 
Cr, -^p. Rep. 159, H. L. 

307\ Intent to commit suicide.] — Where, on 
the trial of an indictment for an attempt to 
commit suicide, it appeared that prisoner was, at 
the time of the alleged offence, so drunk that she 
did not know what she did : — Held : this negatived 


the intent to commit suicide. — R. v. Moore (1862), 
8 Car. & Kir. 319 ; 16 Jur. 750. 

Annoiaiion : — Befd. Public Prosecutions Director v. Beard, 

11920] A. C. 479. 

308. .] — An « attempt to commit suicide is 

a misdemeanour at common law. 

The question for the jury is, whether prisoner 
had a mind capable of contemplating the act 
charged, & whether he did, in fact, intend to take 
away his life. The mere fact of drunkenness in 
this, as in other cases, is no excuse for the crime ; 
but it is a material fact for the jury to consider, 
before coming to the conclusion that prisoner 
really intended to destroy his life. — R. v, Doody 
(1854), 23 L. T. O. S. 12 ; 6 Cox, C. C. 463. 
AnnotcUiona : — Consd. R. v. Mann (1914), 78 J. P. 200. 

Befd. Public Prosecutions Director v. Beard (1920), 14 

Cr. App. Rep. 169. 

309. Intent to do unlawful act from which 

quiiiai un cnarge ui maiiMaugaier.j — xv. v 
(1863), 1 Taylor, Medical Jurisprudence, 

903. 

310. Intent 

Felony reduced to common assault by evidence of 
drunkenness.] — Where a person being drunk, 
stabbed another ; — Held : he could not be con- 

V1UW3U uuutsr 4 WUl. ot; 1 V lUl;. U. OO, 

unlawfully, maliciously, & feloniously 

assault.— R. v, Hayes (1846), fO J. P. 470. 

311. .] — Prisoner was indicted for assault- 

ing A., a police constable, with intent to resist 
his lawful apprehension. A. had information that 
a felony had been committed, & suspecting 
prisoner of having committed it, took him into 
custody. The assault was made in resisting such 
arrest : — Held : to make prisoner responsible, it 
was not necessary that A. should tell him the 
reason for his arrest. 

In considering the question of intent, the jury 
should take into consideration the fact of prisoner 
being drunk ; but drunkenness does not preclude 
the existence of an intent to do grievous bodil> 
harm. — R. v, Bentley (1850), 14 J. P. 671 ; 
4 Cox, C. C. 406. 

312. .] — Prisoner shot at his father with 

a pistol : — Held : to rebut the presumption of an 
intent to do grievous bodily harm, mere drunken-^ 
ness was not suflicient, but prisoner must mak ^ 
out to the satisfaction of the jury, that the effeu^ 
of drink had been to render him in such a state 
mind, as not to be aware of the consequences 
his actions. — R. v, Monkhouse (1849), 14 J. Ib 
115 ; 4 Cox, C. C. 65. / * 

Annotaiiona : — Consd. Public Prosecutions Director / 

Beard, [1920] A. C. 479. Reid. R. v. Meade, [1909fi 

K. B. 895. / ^ 

313. Intent to resist apprehension.] — R. , 

Bentley, No. 311, ante, , 

314. Intent to steal — Larceny — Dninkenn|^,jj 


dolnK actual harm to the prosecutor 
with intent. Tlie learned J udge directed 
the jury that before they could 
find the prisoner guilty on either 
count thay must be satisfied that the 
intent as charged had been proved, but 
that if they thought that such intent 
had not been proved they might still 
find him guilty of causing actual bodily 
harm under such clroumstanoes that 
if death had been caused he would have 
been guilty of manslaughter. The 
Jury found the prisoner not guilty of 
the crimes ohaiged in the indictment, 
upon the ground that he was incapable 
Ji forming an intent, but guilty of the 
•rime of caushug bodily harm under 
uch ctrcuinstaoices that if death had 
►een caused he would have been guilty 
:) manslaughter ; — Held; the diroc 


tlon was right in law, & the prisoner 
was properly convicted. — R. v. Qarr 
( 1909), 28 5f. Z. L. R. 646.— N.Z. 

n. Intent to commit rape.] — The 
prisoner was found guilty of an assault 
with intent to commit a rape. At the 
time of committing the offence he was 
intoxicated : — Held : in cases such 
as this, where the crime is statutory", 
Sc intention is essential to the charge, 
the jury should be instructed that they 
must find the specific Intent charged. 
Sc that, in considering the evidence as 
to that Intent, they should find only, 
if the prisoner was intoxicated, whether 
he woe bo much intoxcated as not to 
have been able to form any specific 
intent. — R. v. Ryan (1863), 1 Legge, 
797.— AUS. 


o. .] — An accused 

charged with rape, the jury brougbl^ 
a verdict of guilty of indocent ossa^. 
adding that they were of opinion thaC 
the accused was not responsible for 
his actions at the time. On a question 
then put by the presiding ju^o the 
jury stated that the oocus^ was at the 
time unconscious of what he wcw doi]^ 
on account of his drunkenness : — 
Held : the finding of the jury amounted 
to a verdict of guilty. — R. v. Bourke 
1916), T. P. D. 303,— S. AF. 


p. Intent to steal ] — ^On a trial for 
larceny, the jury found a verdict of 
guilty but added a special finding, 
that the prisoner was drunk at the 
time & did not know what he was 
doing ; — Held : that amounted to a 
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no defence.] — Appeal against a conviction for 
larceny. Prisoner was found in possession of a 
air of boots secreted up his coat. They had 
een exposed in a pawnbroker’s shop, where 
prisoner & the assistant had been in conversation. 
The defence was that of drunkenness : — Held : 
the conviction would be affirmed. 

I am not aware that the defence of drunkenness 
has ever been applied to such a case as this (Lord 
Alvebstone, C.J.). — K. V. Chapman (1910), 4 
Cr. App. Bep. 54, 0. C. A. 

AnifU)tatUm : — ^Itcld. Public Prosecutions Director v. Beard 
(1920), 14 Cr. App. Rep. 159, 


or wore merely the idle expressions of a drunken 
man. — R. v. 'lioMAS (1837), 7 0. & P. 817. 
Annotation : — Reid. Public Prosecutions Director v. Beard. 
[1920] A. C. 479. 

320. Less required in drunken than 

in sober person to reduce murder to manslaughter.] 

— Provocation may be less, in order to reduce 
murder to manslaughter, in the case of a drunken 
than of a sober man. — R. v. Letenock (1917), 12 
Cr. App. Rep. 221, 0. 0. A. 


C* Where Act done under Fear or Provocation, 

316. Relevancy as defence^ — Prisoner acting 
under fear of violence.] — Drunkenness may be 
taken into consideration to determine the appre- 
hension under which prisoner acted. — Marshall’s 
Case (1830), 1 Lew. C. C. 76. 

Annotation : — Refd. Public Proseoutious Director v. Beard, 

[1920] A. C. 479. 

316. To person or property.]— 

Goodier’s Case (1831), 1 Lew. C. C. 76, n. 
Annotation : — Refd. Public Prosecutions Director v. Beard, 

[1920] A. C. 479. 

317. .] — R. V, Gamlen, No. 297, 

ante. 

318. : Prisoner acting under provocation.] 

— Pearson’s Case, No. 296, ante. 

319 . — ( 1 ) Magistrates, on the ex- 
amination of persons charged with felony, are 
only required by law to put down so much of the 
evidence as is material ; but it is desirable that, 
in taking depositions, they shotild be extremely 
careful to make a full statement of all that the 
witnesses say, as since Trials for Felony Act, 
1836 (c. 114), much time is occupied in endeavour- 
ing to establish contradictions between the testi- 
mony of the witnesses & their depositions, as to 
the omission of minute circumstances in their 
depositions, as well as in other particulars. 

(2) If a person receive a blow, & immediately 
avenges it with any instrument he may happen to 
have in his hand, & death ensue, this will be only 
mai^laughter, provided the fatal blow is to be 
attributed to the passion of anger arising from the 
previous provocation. The law requires that 
there should be provocation ; &, that the fatal 
blow should be clearly traced to the passion arising 
from that provocation. Therefore, if, from the 
circumstances, it appear that the party, before 
any provocation given, intended to use a deadly 
weapon towards any one who might assault him, 
this would show that a fatal blow given afterwards 
was not to be attributed to the provocation, & 
the crime would therefore be murder. 

(3) If a man be drunk, this is no excuse for any 
crime he may commit ; but where provocation 
by a blow has been given to a person who Mils 
anc^her with a weapon which he happens to have 
in his hand, the drunkenness of prisoner may be 
considered on the question, whether prisoner was 
excited by passion, or acted from malice ; as, also, 

be on the question, whether expressions 
used by prisoner manifested a deliberate purpose, 


Sub-sect. 4. — Coercion. 

A. In General. 

321. Compulsion by physical force a defence.] — 

R. V. Stratton, No. 333, 'post. 

322. Compulsion by mob to break 

maohinery.] — On an indictment on 7 & 8 Geo. 4, 
c. 30, s. 4, for breaking a threshing machine, the 
judge allowed a witness to be asked whether the 
mob by whom the machine was broken did not 
compel persons to go with them, & then compel 
each person to give one blow to the machine, & 
also whether, at the time when he & prisoner were 
forced to join the mob, they did not agree together 
to run away from the mob the first opportunity. — 
R. V. Crutchley (1831), 6 C. & P. 133 ; 1 Nev- Sc 
M. M. 0. 282. 

323. Whether compulsion by threats a defence 
— Apprehension of personal danger.] — R. v. Tyler, 
No. 455, post. 

324. Treason — Fear of death essential.] — 

Oldcasti^’s Case (1419), 1 Hale, P. O. 50. 
Annotations : — Refd. M'Growther’a Case (1746), Foat. 13. 

Mentd. Benyon v. Evelyn (1664), O. Bridg. 324. 

325. Must be a continuing 

fear.] — Prisoner, a lieutenant in the Duke of 
Perth’s regiment, was charged with high treason 
for joining in the rebellion & accepting a com- 
mission in the Pretender’s service. Prisoner con- 
tended that he was compelled to join the rebellion 
through threats to burn his house Sc to lay waste 
all that belonged to him ; — Held : prisoner was 
guilty of treason, the fear of having houses burnt 
or goods spoiled being no excuse in the eye of the 
law for joining Sc marching with rebels. 

The only force that doth excuse is a force upon 
the person Sc present fear of death Sc this force 
& fear must continue all the time the party remains 
with the rebels. It is incumbent on every man, 
who makes force his defence to show an actual 
force Sc that he quitted the service as soon as he 
could (Lee, C.J.). — M‘Growther’s Case (174 , 
Fost. 13 ; 18 State Tr. 391. 

326. .] — Gordon’s Case (1746), 

1 East, P. C. 71. 

327. Must be irresistible.] — R. v. 

Stratton, No. 333, post. 

328. Whether superior orders a defence — 
Orders obviously Improper & illegal.] — A., who 

commanded the guards at the King’s trial, & at 
his murder, justified that all that he did was as a 
soldier, by the command of his superior officer, 
whom he must obey or die : — Held : this was no 


flndiug of an absence of animus furandi 
i Intent to steal was a necessary 

in^edient of the orimo of larceny, the 
conviction must be quashed. — R v 
Glen (1899), 9 Q. L. J, 140.— AUS. 

Jl* •]-— Defence of one of two 

Jointly indicted for theft waa 
too toink to form a 
twwi * W- admitted 

TherA® hot ^lege drunkenness. 

SrioalSd. ®'^4ence or plea of 

prisoners. Jury returned a Verdict 


“ Guilty with no criminal Intent. 
Act committed while under the 
influence of temporary insanity ” : — ■ 
Held : verdict wsts ambiguous & 
uncertain ; new trial ordered. — R. v. 
Adams & Carr (1916), 35 N. Z. L. R. 
366.— N.Z. 


PART I. SECT. 6, SUB-SECT. 4.— A. 

826 1. Whether commilsion by threats 
a defence — Treason — Fear of death or 
serious bodily harm essential — Must be 


continumg fear,] — In order that the 
defence of compulsion may be main- 
tained by the accused on a charge of 
high treason, the compulsion must have 
been continuous Sc such as to produce 
a reasonable Sc substantial fear of 
immediate death or serious bodily 
harm. — R. v. Vkrmaak (1900), 21 
N. L. R. 204.— ^S. AP. 

r. Whether superior orders a defence. ] 
-A private soldier Is protected from 
liability for acte done In obedience 
to the orders of a superior officer. If 
F 2 
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Sect, 6 . — Criminal capacity: Suh-secL 4, A, d: B, 
(a)-] 

excxise, for his superior was a traitor, & all that 
joined in that act were traitors, & did by that 
approve the treason, & where the command was 
traitorous, there the obedience to that command 
was also traitorous. — Axtell's Case (1060), Kel. 
13 ; 6 State Tr. 1146 ; 84 E. R. 1060. 

329. .] — On an indictment against 

the driver of an engine & the fireman of a railway 
train for the manslaughter of persons killed while 
travelling in a preceding train, by prisoners* train 
running into it, it appeared that on the day in 
question special instructions had been issued to 
them, which in some respects differed from the 
general rules & regulations, & altered the signal 
for danger, so as to make it mean not “ stop,” 
but ” proceed with caution ** ; that the trains 
were started by the superior officers of the co. 
irregularly, at intervals of about five minutes ; 
that the preceding train had stopped for three 
minutes, without any notice to prisoners except 
the signal for caution, that their train was being 
driven at an excessive rate of speed ; & that then 
they did not slacken immediately on perceiving 
the signal, but almost immediately, & as soon as 
they saw the preceding train they did their best 
to stop, but without effect : — Held : (1 ) the 

special I'ules, so far as not consistent with the 
general rules, superseded them ; (2) the con- 

struction of the rides, taken together, was for ct. ; 

(3) if the prisoners honestly believed they were 
observing them, & they were not obviously 
illegal, they were not criminally responsible ; 

(4) the fireman, being bound to obey the directions 
of the driver, &, so far as appeared, having done 
so, there was no case against him ; (5) even as 
against the driver, although, there being evidence 
oi excessive speed & insufficient look-out, there 
was perhaps some slight evidence, it was so slight, 
that it would be reserved for the Ct. of Criminal 
Appeal whether there was any case at all. 

In a criminal case an inferior officer must be 
held justified in obeying the directions of a superior, 
not obviously improper or contrary to law, that 
is, if an inferior officer acts honestly upon what he 
might not unreasonably deem to be the effect of 
the orders of his superior, he is not guilty of 
culpable negligence, those orders not appearing 
to him, at the time, to be improper or contrary 
to law (WiLLEs, .1.). — R. V, Trainer (1864), 4 
F. & F. 105. 

-.1 — An inferior who takes part 
in transactions which he must be presumed to 
know to be fraudulent, is liable to conviction, 
even though every act he performs is done by his 
master’s orders. 

In some cases, where defts. do not give evidence, 
juries ought to be directed to draw an inference. — 
R. V. Bernard (1908), 1 Cr. App. Rep. 218, 
O. C. A. 

331. Obedience to de facto government not 
necessarily a defence.] — Cooke’s Case (1660), Kel. 
23 ; 6 State Tr. 1077 ; 84 E. R. 1064 ; svh nom. 
Coke’s Case, Kel. 12. 

AnnotcUion : — llentd. Crosthwaite v. Gardner (18.'52), 18 

Q. B. 640. 

332. .] — V. was indicted for compassing 

the death of Charles JI., & intending to change 


I the kingly govt, of this nation. Upon his trial he 
justified that what he did was by the authoiity 
I of Parliament, & that the King was then out of 
I possession of the kingdom & the Parliament was 
1 the only power regnant, &; therefore no treason 
could be committed against the King : — Held : 

(1) Charles II. was de facto kept out of the exercise 
of the kingly office by traitors & rebels, yet he 
I was king both de facto &; de jure^ &> all the acts 
, which were down to the keeping him out were 
! high treason ; (2) the treason laid being the com- 
: passing of the King’s death in Middlesex, levying 
i war in Surrey might be given as an overt act to 
; prove it, but if an indictment were for levying 
war, it must be laid in the county where in truth 
I it was.— Vane’s Case (1662), Kel. 14 ; 6 State Tr. 

1 120 ; 84 E. R. 1060. 

1 Annotations: — Oenerally, Mentd. Bellew’s Case (1673), 1 

Vent. 254 ; Sydney’H Case (1683), Skin. 145 : R. 

Preston-on -the-Hill (1736), Lee temp. Hard. 246 ; 

Edmonds' Case (1821), 1 State Tr. N. S. 785 ; R. v. 

Dowling: (1848), 3 Cox. C. C. 509. 

I 333. Compulsion by necessity — Must be im- 
! minent & extreme necessity to afford a defence.] — 

1 (1) The ct. will not quash an ex officio infomation 
I for imprisoning tlie governor &> subverting the 
govt, of Madras at the instance of the prosecutor, 
for the A.-G., if he sees fit, may enter a nolle 
prosequi without the interference of the ct. 

(2) Wlienever necessity forces a man to do an 
illeg^ act it jiLstifies him, because no man can be 
guilty of a crime without the will & intention of 
his mind. A man who is absolutely by natural 
necessity forced, his will does not go along with 
the act ; & therefore in the case of natural necessity, 
if a man is forced to commit acts of high treason, if 
it appears really force, & such as human nature 
could not be expected to resist, & the jury are of 
that opinion, the man is not then guilty of high 
treason. In a case of homicide if a man was 
attacked, & in danger, & so in a variety of instances, 
natural necessity certainly justifies. As to civil 
necessity, it must be imminent extreme necessity ; 
there must be no other remedy to apply to for 
redress ; it must be very imminent, it must be 
very extreme, in the whole they do, they must 
appear clearly to do it with a view of preserving 
the society & themselves, with a view of preserving 
the whole (Lord Mansfield, C.J.). 

(3) The fundamental rule of criminal judicature 
is that the measure of punishment should be in 

I proportion to the malignity appearing in the 
intention of the offender (Ashurst, J.). — R. v, 
Stratton (1780), 1 Doug. K. B. 239; 99 E. R. 
166 ; 21 State Tr. 1045. 

Annotations : — As to (1) Be!d. R. v. Duffy (1848), 4 Cox, C. C* 

123. As to (2) Distd. R. v. Dudley & Stephens (1884), 14 

Q. B. D. 273. 

334. Killing human being under 

I pressure of hunger not Justified.] — At the trial of 
an indictment for murder it appeared upon a 
special verdict, that prisoners D. & S., seamen, & 
deceased, a boy between seventeen & eighteen, 
were cast away in a storm on the high seas So 
compelled to put into an open boat ; that the 
boat was drifting on the ocean, & was probably 
more than 1 ,000 miles from land ; that on the 
eighteenth day, when they had been seven days 
without food & five without water, D. proposed 
to S. that lots should be cast who should be put 
to death to save the rest, & that they afterwards 


the orders are not so manifestly illegal 
that the soldier must, or ought to have 
known them to be so, & if the soldier 
honestly believes that he is doing his 
duty in obeying them. Obedience to 
the orders of a superior officer whilst on 

lu a dftfttnoe tO 


a charge of murder by killing a person 
in such circumstances, provided that 
such orders were not manifestly illegal. 
The onus of proving that such orders 
were not manifestly illegal rests upon 
the accused. — H. v. Ckllikrs, [1903] 
O. R. C. l.~S. AF. 


s. Compulsion by necessiiv — Fear 
of damage insufficient .] — The limits of 
tno appln. of the doctrine of necessity 
as an excuse for an act otherwise 
criminal are those prescribed in Penal 
Code, 8 . 94. — ^R. v. Maqanlal (1889), 
1. L. R. 14 Bom. 115.— IND. 
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thought it would be better to kill the boy, that 
their lives might be saved ; that on the twentieth 
day D. with the assent of S., killed the boy & both 
D. & S. fed on his flesh for four days ; that at the 
time of the act there was no sail in sight, nor any 
reasonable prospect of relief ; that under these 
circumstances there appeared to prisoners every 
probability that unless they then or very soon fed 
upon the boy or one of themselves, they would 
die of starvation: — Held: (1) upon these facts, 
there was no proof of any such necessity as could 
justify prisoners in killing the boy, & they were 
guilty of murder ; ( 2 ) prisoners were amenable to 
the jurisdiction of the Admlty. of England under 
Merchant Shipping Act, 1854 (c. 104), s. 267. 

(3) By Jud. Act, 1873 (c. 66 ), s. 16, the cts. of 
oyer & terminer & gaol delivery are now made 
part of the High Ct. & their jurisdiction is vested 
in it. An order of the ct. has been made to bring 
the record from one part of the ct. into this 
chamber, which is another part of the same ct. 
(Lord Coleridge, C.J.). — R. v, Dudley & 
Stephens (1884), 14 Q. B. D. 273 ; 54 L. J. M. C. 
32 ; 52 L. T. 107 ; 49 J. P. 69 ; 33 W. K. 347 ; 

1 T. L. R. 118 ; 15 Cox, C. C. 624. C. C. R. 

-As to Vi) Refd. H. V. Stoventon Parish (1885), | 
)5 ; R. r. Brooko (1894), 59 J. P. 6. Generally, ' 

... .. Staines L. B. (1888), 4 T. L. R. Hi ; R. v. i 

Jameson (1896), 60 J. P. 677 ; Allen v. Flood, [1898] A. C. 1. 

335. Mere fear of damage to property insufH- j 
dent.] — Gordon’s Case (1746), 1 East, P. C. 71. 

336. .] — M'Growther’s Case, No. 325, 

ante. 


B. Marital Coercion, 

(a) In General, 

Z?fl, Mere fact of marriage raises no pre- 
sumption.] — The circumstance that a married 
woman at the time of the felonious reception of 
stolen goods charged against her, was living with 
her husband, travelling with him from place to ' 
place, raises no presumption of marital coercion, 
though it is not shown that she received them out I 
of his presence. | 

Felonies committed by a married woman in the j 
presence of her husband are excused (Williams, J. ). i 
— R. V, Williams & Shippey (1844), 3 L. T. O. S i 
342 ; 8 J. P. 617. 

338. .] — Coverture is no defence to a | 

criminal charge. 

A husband & wife were jointly indicted for , 
receiving stolen goods. There was evidence that I 
the wife had received part of the stolen property 
from one of the thieves, but there was no evidence 
that the husband was present at the time, &: 
there was no evidence that the wife was acting 
under his compulsion : — Held : the wife was 
properly convicted of receiving stolen goods. — 
R. V. Baines (1900), 69 L. J. Q. B. 681 ; 82 L. T. 
724 ; 64 J, P. 408 ; 16 T. L. R. 413 ; 19 Cox, C. C. 
524, C. C. R. 

Annofaiion R. v. Orris (1908), 1 Cr. App. Rep. 199, 

339. No presumption in absence of husband.] — 
(1) The law, out of tenderness to the wife, if a 
mlony be committed in the presence of the hus- , 

a presumption primd facie & primd | 


facie only, that it was done under his coercion ; 
but it is absolutely necessary that the husband 
should be actually present & taking a part in the 
transaction. 

H., wife of P., was indicted for forging & uttering 
three £2 Bank of England notes. A witness 
proved that in consequence of a previous conversa- 
tion with the husband he went to the shop of 
prisoner’s husband, who however was not present, 
when prisoner beckoned him into an inner room 
where the transaction then took place. As he was 

E utting the notes into his pocket-book, prisoner’s 
usband put his head in but did not interfere 
beyond saying “ Get on with you.” When witness 
& prisoner returned into the shop, the husband 
was there & prisoner gave him the change she had 
received, & both prisoner & her husband cautioned 
her to be careful : — Held : this was entirely the 
act of the wife. 

(2) Qu, : if in all misdemeanours the wife may 
not properly be tried & convicted with her husband. 
— Hughes’s Case (1813), 2 Lew. C. C. 229. 
Annotation :—As to (1) Refd. R. v. Cruse (1838), 8 C. & P. 541- 

340. .] — A wife, by her husband’s order & 

procuration, but in his absence, knowingly uttered 
a forged order & certificate for the payment of 
prize money : — Held : the presumption of coercion 
at the time of uttering did not arise, as the husband 
was absent, & the wife was properly convicted of 
the uttering, & the husband of procuring. — R. v, 
Morris (1814), Russ. & Ry. 270 ; 2 Leach, 1096. 

341 , .] — On joint indictment against C. & 

wife for stealing, it is for the jury on the evidence 
to say whether O.’s wife was acting independently 
of her husband, & if they find she was, then she 
may be found guilty. — R. v, Cohen (1868), 18 
L. T. 489 ; 32 J. P. 565 ; 16 W. R. 941 ; 11 Cox, 
C. C. 99, C. C. R. 

342, ,] — Defts., husband & wife, were in- 
dicted for having by threats of violence & restraint 
induced prosecutor to write & affix his name to 
the following document : London, July 19, 1875. I 
hereby agree to pay you £100 on July 27, to 
prevent any action against me : — Held : a wife 
who took an independent part in the commission 
of a crime when her husband was not present was 
not protected by her coverture. — R. v, John 
(1875), 13 Cox, C. C. 100. 

343 , ,] — R. V, Baines, No. 338, ante, 

344. General presumption when husband pre- 
sent.] — Hughes Case, No. 339, ante, 

345, ,] — R. V, Williams & Shippey, No. 

337, ante. 

340 , ,] — The doctrine of coercion as 

applicable to a crime committed by a married 
woman in the presence of her husband, only raises 
a disputable presumption of law in her favour, 
which is in all cases capable of being rebutted by 
the evidence. , ... 

This disputable presumption of law exists in 
misdemeanours as well as in felonies, & the question 
for the jury is the same in both cases. 

The doctrine in question applies to the crime oi 
robbery with violence. . j. . i 

Senible: where a man & woman are mdicted 


PART I. SECT. 6, SUB-SECT. 4.— 
B. (a). 

Vo presumption arises in 
husband. \ — The fact that a 
... was abticiit when his wife 
^omniittod the offence charged may be 
SUmOient to rebut the nrftsmymViAn 
that she 


indictment for uttering base coin, it 
appeared that the prisoner was a 
married woman, & that slie uttered the 
base coin in a shop, while her husband 
stood outside the door : — Held : in 
these circumstances, the prisotier was 
entitled to be acquitted, as it must be 
presumed that, when committing the 
crime, she was acting under the control 
of her husband. — A non. (1841), Ir. 

n\r, ^74. — m, 

ItebuUed — /Sufficiency of eui- 


dcnce. 1 — R. v. J 
S. R. N. S. W. 732 ; 
241.— AUS. 


ACKSON 

; 21 N. 


S. 


(1904), 

w. w. 


4 

N. 


5 . By etndence that the 

wife acted as free agent.] Where an act 
of dishonesty has been committed by a 
wife in the presence of her husband, 
there is a presumption of law that the 
wife acted under the ooeredon & control 
of her husband. This p^umption. 
however, may be rebutted by evidenc 
that the wife acted as a free agent.- 
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together for a joint crime & it appears they had 
lived together for some months as husband & 
wife, having with them an infant who passed as 
their child, it is not necessary for the woman to 
give evidence of her marriage in order to entitle 
her to the benefit of the doctrine of coercion, 
although the indictment does hot describe her as 
a married woman. — R. v. Torpey (1871), 12 
Cox, C. C. 46. 

847. .] — Applt. was convicted of stealing 

money. The stealing took place in the presence 
of applt.’s husband. The jury were told that 
although there was a presumption that the wife 
was acting under the coercion of her husband, that 
presumption might be negatived if they thought 
that the husband & wife were acting in collusion : — 
Held : the evidence of collusion might be evidence 
of coercion, & as this was not explained to the 
jury, the conviction would be set aside. — R. v. 
Caboubi (1912), 107 L. T. 415 ; 76 J. P. 262 ; 
23 Cox, C. C. 177 ; 7 Cr. App. Rep. 149, C. C. A. 

348. — Applt., a woman, & a man named 

R., were indicted together with stealing two suits 
of clothes at a pawnbroker’s shop. It appeared 
that all the acts proved against applt. upon which 
the prosecution relied were done in the presence 
of R. Both prisoners were convicted. During 
the trial a detective was stating that he thought 
there was some connection between prisoners, but 
R. objected to this evidence, &> the matter was not 
then pursued. Subsequent inquiry showed that 
prisoners were married to each other. The woman 
appealed. Applt. by her counsel on the appeal 
claimed the benefit of the presumption that where 
a wife commits a crime wholly in the presence of 
her liusband she is deemed to be acting under his 
coercion & should be acquitted although she had 
not raised this point either at the trial or by her 
notice of appeal, Tlie Crown did not suggest that 
the non-disclosure of the relationshii^ at the trial 
was done in order to take advantage of this point 
on appeal, the presumption being rebuttable. 
The ct, gave effect to the contention of applt., & 
quashed the conviction. 

It is only a primd facie presumption, & we are 
of opinion that it ought not to be extended 
(Isaacs, C.J.).— R. v. Green (1913), 110 L. T. 
240 ; 78 J. P. 224 ; 30 T. L. R. 170 ; 24 Cox, C. C. 
41 ; 9 Cr. App. Rep. 228, C. C. A. 

349. — — .] — Applt. was convicted of conver- 
sion of money entrusted her for a certain purpose, 
& of falsification of accounts, which she kept as 
servant of the Post Office. Her husband was the 
postmaster, & he was convicted with her. It was 
proved that she was acting independently, & not 
under her husband’s coercion : — Held ; she was 
rightly convicted ; the omission by counsel of 
taking a point of law does not affect the duty of 
the judge to call the attention of the jury to it. 

Sernble : the presumption of coercion in the case 
of joint crimes committed by a wife in the presence 
of her husband extends to misdemeanours. 

A married woman who is alleged to have com- 


mitted an offence in the presence of her husband 
is presumed to have acted under his coercion. 
The principle is that though the mere fact that 
two persons jointly cha<rged. with a crime are 
married, creates no presumption of coercion, yet 
as a general rule, the husband’s presence does 
raise a presumption of his coercion, & excuses the 
wife. This presumption may be rebutted. If it 
appear that she was principally instrumental, 
acting voluntarily, & not by coercion, even though 
the husband was present & concurred, she will be 
guilty (Avory, j.). — R. v. Smith (1916), 12 Or. 
App. Rep. 42, O. 0. A. 

350. Rebuttal — By independent act of 

wife — Husband innocent agent.] — Hammond’s 

Case (1787), 1 Leach, 444. 

361. .] — R. V. Boober, No. 

200, ante. 

352. .] — R. V. Cohen, No. 341, 

ante. 

353. ,] — R. y. Torpey, No. 346, 

ante. 

354 . Wife principally instru- 

mental.] — R. V. Smith, No. 349, ante. 

355. Husband a cripple & bed- 

ridden.] — R. V. Pollard (1838), 8 C. & P. 663, n. 
Annotation : — Refd. R. v. Criise (1838), 8 C. & P. 541. 

356 . Incriminating statement by 

wife.] — Where goods are found in the house of a 
married man, & such possession is proved as 
evidence of a larceny, they must be considered as 
in his possession, & not in possession of his wife, 

I unless she says something that implicates herself, 
in which case it must be loft to the jury to decide 
in whose possession they were. — R. v. Banks 
(1846), 5 L. T. O. S. 434 ; 1 Cox, C. C. 238. 

357. Subsequent act of wife.] — 

Where a wife was indicted with her husband for 
receiving stolen property, & the evidence was, 
that although not present when her husband 
received the property, she had subsequently dealt 
with it, & ultimately destroyed it : — Held : it was 
a question for the jury whether, in receiving it 
taking an active part in dealing with it afterwards, 
she did so with the purpose of aidii^ her husband 
in the object he had in view of turning it to profit, 
or whether what she did was merely for the pur- 
pose of concealing her husband’s guilt, or screening 
him from the consequences ; & in the first case 
she might be found guilty ; in the second she 
ought to be acquitted. — R. v. McClarens (1849), 
3 Cox, C. C. 426. 

358. .] — R. V. Boober, No. 200, 

ante. 

359. Husband & wife acting in collusion.] 

j — R. V. Caboubi, No. 347, ante. 

I 360. Man & woman not married.] — (1) Where 
i a summing up contained a misdirection the question 
arose whether the ct. should dismiss an appeal 
j under the proviso to Criminal Appeal Act, 1907 
I (c. 23), 8. 4 (1). Before doing so, the ct. ought to 
be satisfied that the jury would have convicted 
prisoners supposing that there had been no mis- 
direction. 

I (2) The rule that a wife committing a crime in 


R. V. Adams (1883), 3 E. D. C. 216.—* 

S. AF. 

c. .] — R. V. Feze & 

John (1884), 3 E. D. C. 336.— S. AF. 

d. Effect of statviory limita- 

lion. ] — The elTect of Criminal Code Act, 
1893, 6. 24 (2), providing that no pre- 
sumption shall be made that a married 
woman committing an offence does so 
under compulsion only because she com- 
mits it In the presence of her husband. 


is to wholly deprive a married woman of 
the defence of coercion by her husband 
where such coercion does not amount 
to compulsion by threats within the 
meaning of sub -sect. 1 of the same 
section ; the defence of marital coer- 
cion, as it existed before the code, 
having depended wholly upon the 
resumption from the presence of the 
usband, & not having been available 
in the cose of an offence committed by 
a married woman by the command of 


her husband, but in hla absence. Not- 
withstanding that husband & wife are 
for some purposes one person only in 
law, they are legally capable of con- 
certing a crime, so as to make the acts 
& declarations of each, whore the crime 
has been committed in jpursuance of 
the concert, evidence agamst the other 
to the same extent as m the case of a 
crime concerted between other persons. 
— R. t). Brown (1896), 16 N. Z. L. R. 
18.— N.Z. 
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the presence of her husband is presumed to have 
acted under his coercion, ought not to be extended 
to the case of a woman who was living with a man 
as his wife but was not married to him. — R. v. 
Court (1912), 7 Or. App. Rep. 127, C. 0. A. 

(6) Felonies* 

i. Ojfences against the Person* 

861. Murder — Agreement to commit suicide — 
Survival of wife.]— Anon. (1604), Moore, K. B. 
764 ; 72 E. R. 884. 

362. Husband & wife both convicted.] — 

Somerset’s (Countess) Case (1610), 2 State Tr. 
961. 

Annotaiiona : — Beld. Anon. (1664), Kel. 31 ; R. v. Manning 

(1849), 14 J. P. 355. 

363. Presumption not applied.] — 

Anon. (1664), Kel. 31 ; 84 E. R. 1068. 

864. Failure to provide food for dependent 

— Duty on husband — Wife not liable.] — R. v* 

Squire (1799), 1 Russell on Crimes & Mis- 
demeanours, 8th ed., 96, 627. 

Amw^ions .—Conad* R. v. Smith (1826), 2 C. & P. 449. 

Refd. R. V. Saunders (1836), 7 O. & P. 277. 

355. j ^ married 

woman cannot be convicted of the murder of her 
illegitimate child three years old, by the omitting 
to supply it with proper food, unless it is shown 
that her husband supplied her with food to give 
to the child, & that she wilfully neglected to give it. 

A count charged a married woman with the 
murder of her illegitimate child of three years old, 
by omitting to supply it with sufficient food, & 
also by beating. It was not shown that her 
husband had supplied her with food to give to the 
child : — Held : this count could not be supported. 
— R. V* Saunders (1836), 7 C. & P. 277. 

866, Accessory after fact to husband — 

Wife not liable.] — Wliere a woman is charged with 
comfoHing, harbouring & assisting a man who had 
committed a murder, if the counsel for the prose- 
cution has reason to believe that the woman was 
married to the man & it appear clearly that she 
considered herself as his wife & lived with him as 
such for years he will be justified in not offering 
any evidence against her, even though he have 
also reason to believe that the marriage was in 
some respects irregular & probably invalid. — 
R. V. Good (1842), 1 Car. & Kir. 186. 

367. Wounding with Intent to murder — Question 
pf presumption undecided.] — R. v* Cruse, No. 301 , 
^lie* 

368. Wounding with Intent to do grievous 
odlly harm — No personal violence by wife — 

Resumption applied.] — A man & his wife were 
found guilty of wounding a person with intont to 
<1^6^re him & do him grievous bodily harm, but 
the Jury also found that the wife acted under the 
p^^fcion of the husband & did not personally 
inmct any violence on prosecutor ; — Held : the 
co^iction against the wife could not be supported. 
—R. V* Smith (1858), Dears. &B. 653 ; 27 L. J. M. C. 

; 31 L. T. O. S. 121 ; 22 J. P. 274 ; 4 Jur. N. S. 
396 ; 6 W. R, 471 ; 8 Cox, C. 0. 27, 0. O. R. 

ii. Offences against Property, 

869. Robbery with violenoe — Question of pre- 
sumptton undecided.] — R. ». Buncombe (1846), 6 
L. T. O. S. 22 j 1 Cox, C. C. 183. 


370. Presumption applied.] — R. v. Toepey, 

No. 340, ante* 

371. Coercion by husband a defence.] — 

Upon an indictment for highway robbery with 
violence, D. & his wife were found guilty, the jury 
finding as to the wife that she had acted under the 
compulsion of her husband ; — Held : as to the wife 
the verdict amounted to one of not guilty. — R. v. 
Dykes (1886), 16 Cox, C. C. 771. 

372. Sending threatening letter — Presumption 
applied but rebutted.] — Hammond’s Case (1787), 1 
Leach, 444 ; 2 Bast, P. C. 1119. 

373. Larceny — Presumption applied.] — Anon. 
(1353), 27 Lib. Ass., fo. 137, pi. 40 ; cited 1 Hale, 
P. C. at p. 46 ; 2 East, P. C. 559, 

374. .] — Anon. (1664), Kel. 31 ; 84 

E. R. 1068. 

375. .] — If larceny be jointly com- 
mitted by husband & wife, the wife is entitled to 
be acquitted, as under coercion. 

The woman being indicted as “ the wife of A.” 
is sufficient proof that she is so, for this purpose. — 
R. V* Knight (1823), 1 C. & P. 116. 

376. Effect of evidence of collusion.] 

— R. V* Caroubi, No. 347, ante* 

377. .] — R, V* Green, No. 348, ante* 

378. Burglary — Presumption applied.] — R. v. 
Jones (1664), Kel. 37 ; 84 E. R. 1071. 

379. Housebreaking — Presumption applied.] — 
Where prisoner & his wife were indicted for brew- 
ing & entering a house in the day time : — Held : 
the wife must be acquitted as she appeared to 
have acted under her husband’s influence. — 
Hamilton’s Case (1784), 1 Leach, 348. 

380. Receiving stolen property — Presumption 
applied — Wife more active than husband.] — Upon 
a joint charge against husband & wife, of receiving 
stolen goods, the wife cannot properly bo con- 
victed the husband is, where it has not been left 
to the jury to say whether she received the goods 
in the absence of the husband, though she had 
been more active than her husband. — R. v* Archer 
(1826), 1 Mood. C. C. 143. 

381. ,] — R. V* Banks, No. 356, ante* 

382. .] — R. V * McClarens, No. 357, 

ante* 

383. .] — A. & his wife were jointly 

indicted for receiving, &; a general verdict of guilty 
was given against both. The evidence showed 
either one joint receiving, in which case the wife 
could not be convicted, as the offence was com- 
mitted in her husband’s presence ; or two several 
acts of receiving in which case as against the wife, 
the crime would not be proved as laid : — Held : the 
husband was rightly convicted, & the wife not ; & 
the verdict was taJcen to be several as regarded 
each. — R. v* Matthews (1850), 1 Den. 696 ; T. 
& M. 337 ; 14 J. P. 399 ; 4 Cox, 0. C. 214, 
0. C. R. 

384. Wife receiving property from husband 

— Wife not liable.] — Prisoner, a married woman, 
was indicted for receiving stolen goods. The 
evidence showed that the property had been 
stolen by the husband from his employer where 
he worked, & afterwards taken home & given to 
his wife : — Held : prisoner could not be convicted, 
under the circumstances, of this offence. — R. v* 
Brooks (1853), Dears. 0. C. 184 ; 22 L. J. M. C. 
121 ; 21 L. T. O. S. 80 ; 17 J. P. 297 ; 17 Jur. 


4.- 


PART I. sect. 6, SUB-SECT. 

B. (b) ii. 

vrite joinUy with iSoen 
vmdor the oo 
(iRii 1* tttubMd.— K. ». CoLui 

<1841), 2 Craw. & D. 188. — IR. 


878 ii. & hig 

were indicted along with S. for robbery 
& receiving. The prosecutor gave 
evidence against M, & S., & M.’s 
^ughtor swore that her father was 
in another room when S. committed 
the robbery, & gave M.*8 wife money 
which he had stolen. The Jury con- 


victed M. & S. of robbery, & M. ’s wife 
of receiving : — Held : the verdict was 
inconsistent, & that, M. having taken 
part in the transaction, there was 
no evidence against his wife to rebut 
the presumption of coercion. — R. v, 
McShanE (1877), 3 O. A. 314.— N.Z. 
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(c ) & {d).] 

400 ; 1 W. B. 313 ; 1 C. L. B. 184 ; 6 Cox, 0. C. 
148, 0. C. B. 

Annotation ': — Refd. R. v, Wardroper (1860), 8 W. R. 217. 

385. O — A., B. & B.’s wife 

were indicted jointly for burglary & receiving. 
The jury found A. guilty of burglary, & B. &; his 
wife of receiving. Part of the property was found 
in B.’s house, & from that fact & others, the jury 
were warranted in finding B. guilty of receiving. 
To connect the wife with the matter, it was proved 
that some time after the burglary the wife was seen 
dealing with part of the stolen things, when she 
made a statement importing a knowledge that the 
things had been stolen, & that they were to be 
made away with. The judge at the trial declined 
to leave to the jury the question whether B.’s 
vdfe received the things from her husband or in 
his absence, & the jury found B.’s wife guilty of 
receiving : — Held : the questions were proper for 
the consideration of th^ jury* & the conviction 
could not be supported. — R. v. Wardroper (1860), 
Bell, C. C. 249 ; 29 L. J. M. C. 116 ; 1 L. T. 416 ; 
24 J. P. 117 ; 6 Jur. N. S. 232 ; 8 W. R. 217 ; 8 
Cox, C. C. 284, C. O. R. 

Annotation ;~Refd. R. r. M'Athey (1862), 7 L. T. 433. 

See, also, Part XXXIV., Sect. 14, sub-sect. 7, A. 

386. Forgery —Presumption applied but re- 
butted.]— Hughes’ Case, No. 339, ante, 

387. Uttering forged notes — Presumption ap- 
plied.]— R. V, Atkinson (1814), 1 Russell on 
Crimes & Misdemeanours, 8th ed., 96, 103. 

388. Uttering base coin — Presumption applied.] 
—Connolly’s Case, No. 392, post, 

389. Arson— Presumption applied but rebutted.] 
— R. V. Pollard (1838), 8 C. & P. 553, n. 

Annotation : — Refd, R. V. Cruse (1838), 8 C. & P. 511. 


(c) Misdemeanours. 

390. Assault — Husband & wife both convicted.] 
~>R, V, Ingram (1712), 1 Salk. 384 ; 91 E. R. 335. 
AnrMtatioiu O’Connell v R, (1844), 11 Cl. & Fin. 

155. Refd. R. V. Cruse (1838). 8 C. & P. 541 ; R, u. 
Guthrie (1870), L. R. 1 C. C. R. 241. 


391. Wife punishable as well as husband.] 

— R. v. Cruse, No. 301, ante, 

392. Uttering counterfeit coin — Presumption 

applied.] — A went from house to house utter- 

ing base coin. Her husband accompanied her, 
but remained outside : — Held : the wife acted 
under the husband’s coercion, — Connolly’s Case 
(1829), 2 Lew. C. C. 229. 

393. .] — Husband & wife were 

jointly indicted for a misdemeanour in uttering 
counterfeit coin ; — Held : the wife was entitled to 
an acquittal, as it appeared that she uttered the 
money in the presence of her husband. 

Qu, : whether there is any sound distinction in 
the rule as to coercion between felonies & mis- 
demeanours. — ^R. V. Price (1837), 8 0. & P. 19. 

394. .1 — M. was indicted for uttering 

counterfeit coin. It appeared that at the time of 
the commission of the offence she was in company 
with a man who went by the same name, & who 
was convicted at the last assizes of the offence. 
When prisoners were taken into custody the 
police constable addressed the female prisoner as 
the male prisoner’s wife. The male prisoner 
denied the fact in the hearing & presence of the 
woman. M. since her committal had been con- 
fined of a child : — Held : under the circumstances, 
although the woman had not pleaded her coverture, 
& even although she had not asserted that she was 
married to the male prisoner when he stated she 
was not his wife, it was a question for the jury 
whether, taking the birth of the child & the whole 
circumstances, there was no evidence of the 
marriage, & as the jury thought there was, she 
would be acquitted. — R. v, McGinnbs (1870), 11 
Cox, 0. C. 391. 

395. Possession of coining Implements — Found 
in house occupied by husband & wife — Possession 
of husband presumed.] — R. v, Boobbr, No. 200, 
ante. 

396. Fraudulent conversion — Presumption ap- 
pUedJ — R. V. Smith, No. 349, ante. 

397. Falsification of accounts — Presumption ap- 
plied.] — R. V. Smith, No. 349, ante. 

398. Perjury — No presumption.] — R. v. Dicks 


_ 1 . Arson — Presumption applied 

^ rebutted ,] — Where there js evidence 
to show that a niarried woman acted 
voluntarily in the commisHion of a 
felony, she may be found gruilty, 
aithougrh the felony was committed in 
her husband’s presence. — Smith’s 
Case (1842), Ir. Cir. Rep. 45!L -IR. 


sumption applies.] — When husband & j 
%vife are both concerned in a highway i 
robbery, the presence of the husband i 
at the commission of the offence is only j 
presumptive evidence of coercion 
exercised by him over the wife 
Semble : in a case of highway robbery, ' 
coercion by the husband is not a de- 
fence for the wife. — R. v. .Stapleton 

Cr. & Pr. Cas. 93.— IR. | 

f . Burglary — Presumption not ap- \ 
plied.] — A prisoner & his wife were 
presented together on a charge of 
burglary. Both pleaded guilty & were 
convicted. On the question being 
afterwards raised whether the wife, as 
being presumed to have acted under 
the coercion of her husband was 
rightly convicted : — Held : conviction 
was right. The presumption which 
excuses a wife in criminal cases on the 


11 V. h. R. 776. 


LI. 

-AUS. 


^ g. Wife stealing — Husband receiv- 
mg — How premmption applies. J — 
Where a wife Sc husband acted in 
concert for a theft the wife taking Sc 


i 

1 


tlie husband receiving & on their trial 
the wife was acquitted of the stealing 
because of the presumption that she 
had acted under her husband’s coercion 
but yet the husband was convicted of 
the receiving from his wife : — Held : 
there was a stealing by the wife in 
f^!t & the presumption of law by which 

meiiL uiu not ai 
viction affirmed. 

Siiemhle : where a wife steals goods 
at the instigation of her husband, he 
is himself guilty of stealing. — K. v. 
Bailey (1864), 1 W. W. & A’B. 20.— 
AUS I 

h. Receiving stolen property — Pre 
sumption applied — Whether rebut- 
table.] — Subsequent acts of a woman 
wlio receives stolen goods from her j 
husband are not evidence to show 1 
such independent activity on her part I 
at the time of receiving the goods as ‘ 
will rebut the presumption tliat she 
was acting under the coercion of her 
husband. 

Qu. : whether the presumption Is 
conclusive. — R. v. Jourdain & dioiTi 
(1877), Knox, 465.— AUS. 


, _^oh prisoner had 

been found In possession of a portion 
of the stolen property under circum- 
stances from which the jury might 
infer that when the property was nrst ! 
received each prisoner knew that it 
was stolen. The question of coercion i 


of the wife by tier husband was not 
loft to the jury : — Held : the questiou 
of coercion should have been left to 
the jury, & they should have been told 
that they ought to acquit the wife if 
they found that she received the stolen 
property at the same time as her Inis- 
band, unless they w'cre satisfied that 
she did so voluntarily. The jury 
should have boon told to acquit the 
wife if they found that sho received 
the stolen property from her husband, 
even thougli sho had at the time of 
receiving a guilty knowledge. — R. v. 
Morton (1895), 21 V. L. R. 387.- 
AUS. 


PART I. SECT. 6, SUB-SECT. 4.— 
B. (0). 

l. Whether presumption applicable 
to misdemeanours .] — When a husband 
& wife are JoinUy charged with the 
commission of an offence : — Semble : 
there is no presumption of compulsion 
on the husband’s part In the ease of a 
misdemeanour. In any case such 
presumption only arises in the case of 
the wife's acting in the husband's 
presence ; & it is a question for the 
jury in each case whether compulsion 
was exercised or not. -U. v. Hallf/it 
(1911), 45 I. L. T. 84.— IR. 

m. .] — The doctrine of co- 

ercion of married women In criminal 
coses applies equally to misdemeanours. 

-Anon. (1841), Ir. Cir. Rep. 374.— IR. 

392 i. Uttering counterfeit coin — Pre- 
sumption applied .] — Anon. (1841), Ir. 
Cir. Rep. 374.— IR, 
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(1817), 1 Russell on Crimes & Misdemeanours, 
8th ed., 100. 

399. Libel — Coercion no defence.] — R. v, 

Lawlby (Lady) (1732), 2 Bam. K. B. 147 ; 94 
E. R. 412. 

Conspiracy — Husband & wife.] — See Nos. 835, 
836, post 

400. Husband & wife conspiring with 

others— Conspiracy to ruin trade — Presumption 
not applied.] — The husband & wife & servants were 
indicted for a conspiracy to ruin the trade of 
prosecutor, who was the King’s card-maker. 
The evidence against them was, that they had at 
several times given money to prosecutor’s appren- 
tices to put grease into the paste, which had spoiled 
the cards. But there was no account given, that 
ever more than one at a time were present, though 
it was proved they had all given money in their 
turns. It was objected, that this could not be a 
conspiracy, for two men might do the same thing 
without having any previous communication with 
one another : — Held : defts. being all of a family, 
& concerned in making of cards, it would amount 
to evidence of a conspiracy. — K. v. Cope (1719), 1 
Stra. 144 ; 93 E. R. 438. 

401. Conspiracy to defraud — Pre- 

sumption applied.] — A. & B., his wife, were indicted 
with 0., for conspiring to defraud a railway co. 
An accident occurred upon the railway. A. wrote 
to the co. saying that B. & C. were injured by the 
accident, & demanding compensation. A surgeon 
went on behalf of the co. & found B. & C. in bed 
in separate rooms in the same house. A. was in 
the next room to that in which B. was lying. He 
received the surgeon & introduced him to B. B. 
detailed her injuries to the surgeon, & ascribed 
them to the accident. Neither B. nor C. was 
injured : — Held : B. must be presumed to have 
acted under the coercion of her husband, & was 
therefore entitled to an acquittal. — R. v, Duncan 
(1849), 13 J. P. 220. 

402. Keeping brothel — Husband & wile jointly 
indicted.] — A husband & wife may be indicted 
jointly for keeping a brothel. — R. v. Williams 
(1711), 10 Mod. Rep. 63 ; 1 Salk. 384 ; 88 E. R. 
626. 

Annotations: — Folld. K. v. Dixon (1715), 10 Mod. Hop 335. 

Reid. K. V. Crofts (1739), 2 Stra. 1120. Mentd. 11. v, 

Harvoy (1731), Sess. Cas. K. B, 122. 

403. Keeping gaming-house — Husband & wife 
Jointly indicted.] — An indictment will lie against a 
man & his wife jointly for keeping a gaming- 


house. — ^R. V. Dixon (1716), 10 Mod. Rep. 335 ; 
88 E. R. 753. 

Annotation: — Refd. R. v. Crofts (1739), 7 Mod. Rep. 397. 

404. Selling gin — Married woman convicted.] — 

R. v. Crofts (1739), 2 Stra. 1120 ; 7 Mod. Rep. 
397 ; 93 E. R. 1071. 

405. Common scold — Married woman may be 
indicted.] — R. v, Foxby (1704), 6 Mod. Rep. 178, 
213 ; 1 Salk. 266 ; 87 E. R. 933, 965. 

406. Maintaining previous bastard — Order of 
Justices — Married woman liable for failure to 
maintain.] — A married woman may be committed 
for not maintaining her previous bastard, pursuant 
to an order of two justices. — R. v. Taylor (late 
Bent) (1765), 3 Burr. 1679 ; 97 E. R. 1043. 
Annotation .—-Refd. R. v. Bowen (1793), Nolan, 186. 

(d) Proof of Marriage, 

407. Indictment as wife sufficient.] — R. v, 

Knight, No. 375, ante, 

408. Cohabitation & reputation may be suffi- 
cient.] — R. V, Atkinson, No. 387, ante, 

409. .] — Quinn’s Case (1825), 1 Lew. 

C. C. 1. 

410. .] — Where on the trial of a man & 

woman for larceny it appears by the evidence that 
they addressed each other as husband & wife, & 
pa.ssed & appeared as such, & were so spoken of 
by witnesses for the prosecution, it will be for the 
jury to say whether they are satisfied that they 
are in fact husband & wife, even though the woman 
pleaded to the indictment which described her as 
a single woman.” 

In such a case a female prisoner ought not to 
be indicted as a single woman. — R. v. Woodward 
(1838), 8 C. & P. 561. 

411. Even though marriage probably 

invalid.] — R. v. Good, No. 366, ante, 

412. .] — R. V, McGinnes, No. 394, ante, 

413. Evidence of actual marriage not 

essential.] — R. v, Torpey, No. 346, ante, 

414. Cohabitation & reputation not sufficient — 
Evidence must be given to satisfy Jury of marriage 
— Evidence of actual marriage not essential.] — If 
a man & woman be jointly indicted for a larceny, 
the latter as a single woman, it is not sufficient to 
entitle her to an acquittal on the ground of coercion, 
to prove both jointly committed the offence, & 
that she had lived with the man for two years, & 
was reputed his wife ; but such evidence must be 
given as to satisfy the jury that prisoners arc in 
fact married persons, although it is not absolutely 


402 i. Keeping brothel — Unshand <£• 
wife jointly indicted .] — There may be 
joint conviction against husband & 
wife for keeping a house of ill -fame ; 
the keeping has nothing to do with the 
ownership of the house, but with the 
management of it. — R. v Warren 
(1888), 16 O. R. 590.— CAN. 

n. Wife only indicted — Effect 

of statute on presumption .] — A married 
woman was indicted before the Dis- 
trict Ct. for that she, “ appearing, 
acting & behaving as the mistress 
of a certain house,” unlawfully did 
keep, maintain, & use the said house 
as a common bawdy-house.” The 
evidence showed that accused lived 
with her husband & three children in 
a certain dwelling-house, & used a 
room In an outhouse at the rear of the 
awelling-house for purposes of prostitu- 
tion, Inviting men into it at night 
during a period of several months, 
ihe dwelling & outhouse were both 
the property of the husband. Beyond 
the fact that the husband lived with 
ner in the dwelling, & was generally 
at home, there was no evidence that 
wife’s misconduct, & 
there was no evidence whatever that 


the husband had by throats, or by 
personal violence, or in any other way i 
coerced the accused into leading a life | 
of prostitution. The District Judge, i 
in summing up, told the jury that 
there was no evidence 'whatever that 
the accused was acting under the com- 
pulsion or coercion of her husband. 
The jury brought in a special verdict, 
viz. : (1) That the accused kept the 
room referred to for the purpose of 
prostitution ; (2) that she was acting 
under the coercion of her husband ; 

& (3) that she kept the room for the 
purpose aforesaid with the knowledge 
& consent of her husband. The Crown 
Prosecutor contended that the second 
finding was perverse, & the third not 
only perverse, but also no answer to 
the charge, & that a verdict of 
” Guilty ” should bo entered. The 
District Judge held that he was bound 
to accept the findings, & directed a 
verdict of ” Not guilty ” to be recorded, 

& discharged the accused : — Held : it 
appeared from the case that the jury, 
by the word ” coercion,” in the second 
finding, meant ” compulsion ” within 
the meaning of Criminal Code, s. 24, 

8c in that finding they had disregarded 
the direction of the judge, & also the 


want of evidoncio of such compulsion ; 
but that, as the jury had found the 
legal excuse, & the special verdict was 
not insensible, judgment of acquittal 
had been rightly entered. The effect 
of Criminal Code, s. 24, was to put 
an end altogether to the doctrine of 
excuse on the groimd of coercion by a 
husband ; the jury had not found that 
the act was done under ” compulsion ” 
as defined by sect. 24 ; the second & 
third findings 'were therefore insensible 
& irrelevant. — R. v. Howard (1894), 
13 N. Z. L. R. 619.— N.Z. 

o. Selling intoxicating liquor — Pre- 
sumption applied.] — Deft, was a married 
woman, & the sale of the liquor 
took place in the presence of her hus- 
band ; but the evidence showed that 
she was the more active party, & she 
was the occupant of the house, in 
which the sale took place : — Held : 
having regard to R. S. O. 1887 (c. 194), 
8. 112 (2), even if the presumption that 
the sale was made through the com- 
pulsion of the husband had not been 
removed by the Code, s. 13, it would 
have been rebutted by the circum- 
stances. — R. r. McGreOOR (1895), 26 
O. R. 115.— CAN. 
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Criminal Law and Procedure. 


Sect, 5, — Crimhml capacity: Svb-seot. 4, B, (d) ; 
svib’sect, 5. Sect, 6 ; Sub-sect, A, ( a) (6). ] 

necessary to prove the actual marriage of the 
parties. — R. v, Hassall (1820), 2 0. & P. 434. 

415. Mere cohabitation not sufficient.] — R. v. 
Court, No. 360, ante. 


Sub-sect. 5. — Privileged Persons. 

416. The Crown — Not subject to coercive power 
of court.] — Cooke’s Case (1660), 6 State Tr. 
1077. 

AnTwtalion : — Mentd. Crosthwaite v. Gardner (1852), 18 
Q. B. 640. 

417. “ The King can do no wrong.'*] — 

The maxim that ** the King can do no wrong ” is 
true in the sense that he cannot be sued civilly or 
criminally for a supposed wrong ; that which the 
Sovereign does personally the law presumes will 
not be wrong (Erlb, C.J.). — Tobin v, R. (1864), 
16 C. B. N. S. 310 ; 4 New Rep. 274 ; 83 L. J. C. P. 
199 ; 10 L. T. 762 ; 10 Jur. N. S. 1029 ; 12 W. R. 
838 ; 2 Mar. L. C. 46 ; 143 E. R. 1148. 

Annotations : — Consd. Windsor & Annapolis Ry, v. R. & 
Western Counties Ry. (1886), 11 App. Cas. 607. Refd. 
Feather v. R. (1865), 6 B. &; S. 257 ; Thomas v. R. (1874), 
L. R. 10 Q. B. 31 ; Nireaha Tamaki v. Baker, [1901] 
A. C. 561 ; A.-G. v. De Keyser’s Royal Hotel, [1920] 
A. O. 508 ; Johnstone v. Pedlar, [1921] 2 A. C. 262. 
Mentd. Jamieson u. Downle, [1923] A. C. 691. 

See, generally. Constitutional Law, Vol. XI., 
pp. 518 ct aeq, 

418. Foreign Sovereigns — Deposed, exiled, or 
fugitive in England.] — R. v, Mary, Queen of i 
Scots (1586), 1 State Tr. 1161. 

See, also. Action, Vol. I,, p. 48, Nos. 384-395. 
Parliament.] — See Parliament. 

Ambassadors.] — See Constitutional Law, Vol. 
XI., pp. 536-539, Nos. 390-421. 


Sect. O.^DEGREES OF CRIMINAL LIABILITY. 

Sub-sect. 1. — Principals and Accessories. 

A, When all are Principals, 

(a) In General, 

419. Treason.] — At common law where two 
conspire to commit treason, & one only executes 
it, both are traitors. — Throgmorton’s Case (1554), 
1 Dyer, 98 b ; 1 State Tr. 869 ; 73 E. R. 215. 
AnnoUawn : — Refd. Williams’ Case (1619), 2 State Tr. 1085 

420. .]-~Anon. (1653), Ben. 14 ; 123 E. R*. 

236. 

421. .1 — Regicide’s Case (1600), 5 State 

Tr. 983 ; Kel. 12 ; 84 E. R. 1059. 

422. -.] — If any person be in actual re- 
bellion against the King, & another person, who 
really & actually was not in rebellion, does receive, 
harbour, comfort & conceal him that was such, a 
receiver is as much a traitor as he who indeed 
bore arms (Jefferies, C.J.). — Lisle’s (Lady 
Alice) Case (1686), 11 State Tr. 297 ; Post. 346. 

See, also, No. 431, post. 


428. Sc trespass.] — In tresjpass & treason, 

the loighest & the lowest offences, there are not any 
accessories, but all are principals, but in case of 
felony & in case of death, etc., there may be 
accessories. — Accessory (None in Treason, etc.) 
(1012), 12 Co. Rep. 81 ; 77 E. R. 1369. 

424. .1 — (1 ) On an indictment for falsely 

arresting a man by a certain warrant, & thereby 
extorting divers sums of money, knowing the said 
warrant to be forged : — Qu, : whether the forgery 
be matter of description or of aggravation only. 

(2) A fact which would make one accessory in 
felony, in treason & in trespass makes him a princi- 
pal (Holt, C.J.). — R. v, Tracy (1703), 6 Mod. Rep. 
30 ; 87 E. R. 795. 

Annotation: — Oensrcdly, Mentd. R. v, Danlell (1704), 6 

Mod. Rep. 99. 

Forgery.] — See Forgery Act, 1913 (c. 27), s. 11. 

425. Misdemeanour.] — Accessory (None in 
Treason, etc.), No. 423, ante, 

426. .] — R. V, Tracy, No. 424, ante, 

427. .] — If A. counsel & encourage B. to 

set fire to a malt-house, & B. attempt ^ set it on 
fire, both may be jointly indicted as principals for 
the misdemeanour of attempting to set the malt- 
house on fire, although A. was not present at the 
time of the attempt. — R. v, Clayton (1843), 1 
Car. & Kir. 128. 

Annotation : — Apld. Gould u. Houghton, [1921] 1 K. B. 509. 

428. .] — On an indictment for obtaining 

money, etc., under false pretences, a party who has 
concurred & assisted in the fraud may be convicted 
as principal, though not present at the time of 
making tne pretence & obtaining the money. 

In misdemeanours all parties are principals, 
whether present or not (per CuR.). — -Moland’s 
Case (1843), 2 Mood. C. C. 276, C. C. R. 

Annotation : — Apld. Gould V. Houghton, [1921] 1 K. B. 509. 

429. .] — Prisoner & one J. were indicted 

for a misdemeanour in uttering a counterfeit coin. 
The uttering was effected by J. in the absence of 
prisoner, but the jury found that they were both 
engaged, on the evening on which the uttering 
took place. In the common purpose of uttering 
counterfeit shillings, & that, in pursuance of that 
common purpose J. uttered the coin specified in 
the indictment ; — Held : prisoner was rightly 
convicted as a principal, there being no accessories 
in misdemeanour. — Greenwood’s Case (1852), 
2 Den. 453 ; 21 L. J. M. C. 127 ; 19 L. T. O. 8. 
191 ; 16 J. P. 356 ; 16 Jur. 390 ; 5 Cox, C. C. 
521, C. C. R. 

Annotations: — Coosd. Gould v. Houghton, [1921] 1 K. B. 

509. Rofd. R. V. Ooiiuy (1882), 8 Q. B. D. 534. 

430. .] — B. was summoned before justices 

for aiding & abetting 8. to obtain money by false 
pretences, & both 8. B. were committed to take 
their trial, 8. on the charge of attempting to obtain 
money by false pretences, & B. on the charge of 
aiding & abetting 8. to commit that offence. At 
sessions, an indictment against 8. B. for jointly 
attempting to obtain money by false pretences 
was preferred, without the leave required by 
Vexatious Indictments Act, 1869 (c. 17), & found 


PART I. SECT. 6, SUB-SECT. 1.— 
A. (a). 

419 i. Treason.] — A porson who, at 
a meeting, seconds a resolution which 
contains such a statement as is pro- 
vided in War Precaution Regs. 1916, 
Reg. 28, “ likely to prejudice recruit- 
ing of any of H.M. Forces ” is equally 
guilty of the offence with the mover, 
out that the chairman of a meeting 
who merely puts such a resolution to 
the vote of the meeting is not guilty 
of the offence. — P eaboe v, .Tones, 
Smith v, Jones (1917), 23 C. L, R. 
438.— AUS. 


419 il. . j — If men are engaged in 

a treasonable purpose. Sc other men 
act with them & forward that purpose, 
though they may not be acquamted 
with the treasonable intentions of the 
party whoso acta they are furthering, 
they will be traitors in the contempla- 
tion of the law, though they be Ignorant 
of the treasonable intent. So uiat if a 
man, or body of men, bo engaged in a 
treasonable purpose, any man who 
associates himself with them, wlio 
affords them his assistance & aid, 
though ho may be ignorant of the 
treasonable intent, he would be guilty 


of high treason. — R. v. O’Donohue 
( 1848), 7 State Tr. N. S. 1091.-— IR. 

419 ill. .] — But in high treason 

all are principals ; the man who incites 
to the commission of war, or any other 
species of treason, is held to be lil^elf 
guilty &; to stand in the same d^reo 
of guilt with the porson who aotv^ly 
commits the crime of treason. He 
who incites to war, if war be levied, 
himself levies war within the meaning 
of the phrase. Sc according to the 
authority of the law. — R. v, Mbaqher 
( 1848). 7 State Tr. N. S. 1091.— IR. 
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by the grand jury, upon which S. & B. were tried 
jointly, & S. acquitted & B. found guilty. At the 
trial the objection was taken, & overruled, that 
the indictment, having been preferred against B. 
for an offence upon which he had not been com- 
mitted for trial, should be quashed ; & after 

verdict another objection was taken & overruled, 
that S., the principal, having been acquitted, B., 
an aider & abettor, could not be foimd guilty : — 
Held: (1) sect. 1 of the Act was inapplicable, as 
that applied only to the offence of “ obtaining 
money or other property by false pretences,’* & 
not to the offence of “ attempting to obtain money 
or other property by false pretences ** ; (2) the 
second objection was untenable, as in misde- 
meanour all were principals. — R. v. Burton (1876), 
32 L. T. 639 ; 39 J. P. 632 ; 13 Cox, C. C. 71, 

C. 0. K. 

Annotations: — As to (2) Consd. Gould v. Houghton, [1921] 

1 K. B. 509. Reid. R. V. De Marney (1906), 71 J. P. 14; 

Du Cros V. Lambouruo, 11907] 1 K. B. 40 ; Morris v. Tolman, 

[1923] 1 K. B. 166. 

431. .] — An accessory before the fact to a 

misdemeanour, which includes offences punishable 
on summary conviction, is for the purpose of con- 
viction to be regarded as a principal offender. 

Applts., wholesale dealers, were charged with 
aiding & abetting G., a customer whom they had 
supplied with an article of food, in the offence, 
uncier Sale of Food & Drugs Acts, to which the 
latter pleaded guilty, of selling th$it article to resp., 
it being adulterated, but sold by G. as received 
from applts. It had been purchased by resp. from 
G. for test purposes, & by Sale of Food & Drugs 
Act, 1899 (c. 51), s. 19, a “prosecution under” 
those Acts in the above circumstances could not i 
be instituted after the expiration of 28 days after 
the purchase. The proceedings against applts. 
had been instituted more than 28 days after : — 
Held : as applts. were accessories to G.*s offence, 
which was a misdemeanour, they were to be 
regarded as principals, & as such were entitled to 
the benefit of sect. 19 of the Act of 1899, &; accord- 
ingly the proceedings against them were out of 
time. 

For some purposes of indictment & procedure the 
law recognises accessories as such, in cases of high 
treason even, & I am of opinion that for similar 
purposes they are to be recognised in cases of 
misdemeanour (Darling, J,). — Gould & Co. v, 
Houghton, [1921] 1 K. B. 609 ; 90 L. J. K. B. 
369 ; 124 L. T. 666 ; 86 J. P. 93 ; 37 T. L. R. 
291 ; 65 Sol. Jo. 344 ; 26 Cox, C. C. 693 ; 19 
L. G. R. 86, D. C. 


by one alone, in the absence of the others. — 
Kirkwood’s Case (1831), 1 Mood. C. C. 304, 
O, 0. R. 

434,. — The makers of the 

paper & plate respectively for the purpose of 
forging a note, afterwards filled up by a third 
person, are principals in the forgery with that 
person, though each executed his part in the 
absence of the others, & without knowing by whom 
the other parts are executed. — Dade’s Case 
(1831), 1 Mood. 0. C. 307, C. 0. R. 

435. Larceny.] — ^A., who intended to sell 

his mare, sent his servant with her to M. fair, the 
servant having no authority either to sell the mare 
or deal with her in any way. Prisoner asked the 
servant the price, & desired the servant to trot 
her out, & prisoner then went to two men, <&: having 
talked to them went away. These two men then 
came up & persuaded the servant to exchange the 
mare for a horse they had, & they would give £24 
for the chop. They changed the saddles, & without 
giving any money rode away with the mare, 
leaving the servant with a horse of little value. 
Pour days after prisoner sold the mare at B. 
stating that he had got her in a chop at M. fair : — 
Held : as the servant had the mere charge of the 
mare, & had no right to deal with the property in 
her, prisoner ought to be convicted of stealing her, 
provided that the jury were satisfied that prisoner 
was in league with the two other men, & that the 
three, by a fraud in which each of them was to 
take his part, & did take his part, induced the 
servant to part with the possession of the mare 
under colour of an exchange, but they intending 
all the while to steal the mare. — R. v. Sheppard 
(1839), 9 C. & P. 121. 

Annot^ion : — Reid. R. v. Middleton (1873), L. R. 2 C. C. R. 38. 

436. Jj — Where the evidence against 

two prisoners indicted for stealing oats was that 
A. took the oats from prosecutor’s sacks & placed 
them under a cart, & B. came up a few minutes 
after & said “ It is all right,” & put the oats in a 
cart & took them to his house ; on the objection 
that there was no evidence to connect the latter 

' with the original taking; — Held: (1) both were 
principals in the lai'ceny, & B. was not a receiver ; 
(2) as the evidence showed one transaction in 
which both prisoners concurred, & both had been 
present at some parts of the transaction, both 
could be convicted as principals in the larceny. — 
R. V . Kelly & McCarthy (1847), 2 Car. & Kir. 
379 ; 2 Cox, C. C. 171. 

437. Burglary.] — (1) A room door was 

latched, & one person lifted the latch & entered 
the room & concealed himself for the purpose of 


(b) Partial Presence, 


432. Presence during whole transaction not 
essential — Forgery.] — If several combine to forge 
an instrument, & each executes by himself a 
distinct part of the forgerv, & they are not together 
when the instrument is completed, they are 
nevertheless all guilty as principals. — Binglby’s 
Case (1821), Russ. & Ry. 440, C. C. R. 


;—Apprvd. Kirkwood’s Case (1831). 1 Mood. C. C. 
304. Reid. Dade’s Case (1831), 1 Mood. C. C. 307. 


433. Ignorance as to other persons 

engaged in the enterprise.] — If several make dis- 
tinct parts of a forged instrument, each is a 
PJJ’^cipal, though he does not know by whom the 
other parts are executed, &; though it is finished 


committing a robbery there, which he afterwards 
accomplished. Two other persons were present 
with him at the time he lifted the latch, for the 
purpose of assisting him to enter, & screened him 
from observation by opening an umbrella ; — Held : 
the two were in law parties to the breaking & 
entering, & were answerable for the robbery which 
took place afterwards, though they were not near 
the spot at the time when it was perpetrated. 

(2) In burglary, where the breaking is one night, 
& the entry the night after, a person present at 
the breaking, though not present at the entering, 
is in law guilty of the whole offence. — R. v, J ordan 
(1836), 7 C. & P. 432 ; 3 Nev. & M. M. 0. 443. 

Anrwtations : — ^Distd. R. v, Tuckwell (1841), Car. & M. 216. 

Rdd. Saqui & Lawrence v. Steams (1910), 1()3 L. T. 583. 


PART I. SECT. 6, SUB-SECT. 1.— bit of gold lor sale.” Shortly after- 
A. (b), wards, both being together, A. pro- 

p. Presence duHng whole transadion duoed a bag ol metal resembling gold 

not essential — False pretences. ] — A. & B . & B. cleaned it, tfiiking away some sand, 

go together to C. A., in the pres- etc., from the metal. C. then bought 

enoe of B., says to C., “ We have a lb® whole supposing it to be gold Sc 


paid for it as such. One-third of the 
metal was brass : — Held : A. & B. 
were guilty of obtaining money under 
false pretences. — R. v. Ebsworth & 
COOORAN (1854), 1 N. S. W. S. C. R. 
25.— AUS. 
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CeIMINAL iiAW AND PkOCEDURE. 


Sect, 6 . — Degrees of criminal liability: Svh-sect, 
2, A.] 

Sub-sect. 2. — Principals in the First Degree. 


A, Liability for Ada done by Agents. 
See Sect. 3, ante. 


438. When agent is innocent — Larceny.] — 

(1) If a man does, by means of an innocent agent, 
an act which amoimts to a felony, the employer, 
& not the agent, is accountable for the act. 

Where a prisoner was indicted in one count, for 
stealing from the mine of one H. coal, the property 
of H., &, in the same count, for stefding from the 
mines of thirty other proprietors coal, the property 
of each of such other proprietors, & it appeared 
that all the coal so alleged to have been stolen 
had been raised at one shaft : — Held : (2) prose- 
cutor could not be called upon to elect on which 
charge he would go to the jury ; (3) although, for 
the sake of convenience in trying prisoner, the 
judge might direct the jury to confine their atten- 
tion to one particular charge, yet prosecutor was 
entitled to give evidence in support of all the 
charges laid in the indictment ; (4) proof of such 
charges might be relied on, in order to show a 
felonious intent, as long as coal was gotten from 
one shaft, it was continuous taking, though the 
working was carried on by means of different 
levels & cuttings, & into the lands of different 
people. — R. V . Bleasdale (1848), 2 Car. & Kir. 
765. 

Annotaiionji : — As to (2) Refd. R. v. Rearden (1864), 4 
F. & F. 76 ; R. v. Henwood (1870), 22 L. T. 486. As to (4) 
Refd. R. r. Firth (1869), L. H, 1 C. C. R. 172. 

439. ,] — (1) If A., by letter, desire 

B. an innocent agent, to write the name of “ 


to a receipt of a Post Office order, & the innocent 
agent do it, believing that he is authorised to do it, 
A. is a principal in this forgery, & it makes no 
difference that by the letter A. says to B. that he 
is “at liberty” to sign the name of W. & does 
not in express words direct him to do so. 

(2) If A. before the date of the letter sent to B. 
received by post a letter of an earlier date pur- 
porting to have come from W. bearing post- 
marks of earlier date, from which it may be inferred 
that he was authorised to make use of the name of 
W., A.’s counsel, on his trial for the forgery, is 
entitled to state the contents oi that letter, & to 
give it in evidence, with a view' of showing that 
A. bond fide believed that he had the authority 
of W. for directing B. to sign the name of W. to 
the receipt. — R. v. Clifford (1845), 2 Car. & Kir 
202 . 


440 . State of mind of agent question 

for Jury.] — Prisoner induced a child, of the age of 
nine years, to rob his father’s till, <fc give him the 
money. On an indictment as principal for this 
offence, it is a question for the jury whether the 
child was an innocent agent, or particeps criminisj 
&, if the latter, prisoner must be acquitted. — R. v. 
Manley (1844), 3 L. T. O. S. 22 ; 1 Cox, C. C. 104. 

441. Forgery.] — Where prisoner utters an 

instrument with a forged indorsement or other 
witing, & a short time previously the instrument 
is shown to have been in his possession without 
such indorsement, etc., there is some evidence of 
forgery, ^though there be no proof of the indorse- 
ment being in prisoner’s handwriting, or even 
though it be shown that he is unable to write. 

Although prisoner might not be able to write 


himself, yet if he got any one in the street to write 
his name, he is as much guilty of forgery as if he 
wrote it himself (Erle, J.). — R. v. Jambs (1849), 
4 Cox, C. C. 90. 

442. Agent to more than one 

principal.] — (1) Three prisoners were indicted for 
feloniously engraving &, making two parts of a 
promissory note. The indictment was framed on 
Forgery Act, 1830 (c. 66), s. 19. The plates were 
engraved by one who was an innocent agent in 
the transaction. It appeared that two of the 
prisoners only were present at the time when the 
order was given for the engraving of the plates, 
but they said they were employed to get it done 
by a third person, & there was some evidence to 
connect the third prisoner with the other two in 
subsequent parts of the transaction : — Held : in 
order to find all three guilty, the jury must be 
satisfied that they jointly emploved the engraver, 
but it was not necessary that they should all bo 
present when the order was given, as it would be 
sufficient if one first communicated with the other 
two, & that all three concurred in the employment 
of the engraver. 

(2) Sernble : if prisoners, by means of the 
engraver, caused the plates to be engraved, they 
would be within the provisions of the statute, 
whether they knew the nature of the instrument 
engraved or not. — R. v. Mazeau (1840), 9 C. & P. 
676. 

Amiotation : — As <o (1) Refd. R. v. Banner (1844), 1 Car. & 
Kir. 295. 

443. .] — Where two persons, 

one of whom was resident in England & the other 
abroad, were indicted for making & engraving a 
plate for the purposes of forgery, & it was proved 
that the one resident in England gave the order 
for the manufacture of the plate to an innocent 
agent, resident in England, who never saw the 
other until it was completed : — Held : they were 
both correctly charged as principals. 

If a person does an act with a guilty intimt, he 
is not the agent of any one. If he does it innocently, 
he is the agent of some person or persons, & if two 
have agreed to employ him, he is the agent of 
both. It makes no difference whether tliey were 
in England or elsewhere. When they have once 
agreed to do the thing, the act of one is the act of 
all, although the rest be absent at the time 
(Alderson, B.), — 11. V. Bull & Schmidt (1845), 

7 L. T. O. S. 7 ; 1 Cox, C. 0. 281. 

444. Uttering forged note.] — (1) If 

A. knowingly delivers a forged bank note to B., 
who knowingly utters it accordingly, prisoner who 
delivered such note to be put off may be convicted 
of having disposed & put away the same on Bank 
of England Act, 1741 (c. 13), s. 11. 

(2) If B. had been innocent & had not known 
that the note was forged the delivery of it by A. to 

B. would have been a guilty uttering of it by A. 
according to the doctrine that when an imiocent 
person is employed for a criminal purpose the 
employer must be answerable (Rooke, J.).— R. v. 
Palmer & Hudson (1804), 1 Bos. & P. N. R. 96 ; 
Russ. & Ry. 72 ; 2 Leach, 978 ; 127 E. R. 395, 

C. C. R. 

445 . J — Giving a forged note 

to an innocent agent, or an accomplice, that he 
may pass it, is a disposing of, & putting it away 
by prisoner, although not present at the time of 
the actual passing. 


part I. sect. 6, SUB-SECT. 2.— A. 

438 i. When agent is innocent — 
Larceny .] — PriNoner having been in- 
dicted for stealing a cow it appeared 


that he sold her while in the public 
pound to A., & gave him a receipt for 
the purchase-money to show the 
pound-keeper. A. thereupon in pur- 
suance of such sale took the animal 


away \~~lleld : the taking by A. was 
in effect the taking by the prisoner. — 
R. V . Ryan (1868), 8 N. 8. W. 8. O. R. 
22.— AUS. 
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If the agent knew when he offered the note to 
a third person that it was a forged note, prisoner 
can not be considered as principal , but if the agent 
was employed by prisoner as an innocent instru- 
ment, being ignorant that the note was a forged 
one, it will then be the act of prisoner, & he may 
properly be convicted (Vaughan, B.). — Giles’s 
Case (1827), 1 Mood. C. C. 166, C. C. R. 

See Forgery Act, 1913 (c. 27). 

446. Obtaining by false pretences.] — 

Deft., knowing that certain moneys were due to 

B. , fraudulently induced a boy, by the promise 
of a penny, to fetch it, saying, “Go to the pay- 
table & fetch B.’s money.” The boy innocently 
went, & having asked for B.’s pay-table money, 
obtained it, & afterwards handed it over to deft. 
The person paying the money would not have 
parted with it if the boy had not said he was sent 
for it, & if he had not believed that the boy was 
authorised by B. to receive it: — Held: (1) deft, 
was indictable for obtaining the money by the 
false pretence that the boy was authorised to 
receive it ; (2) the conviction would be quashed 
upon the ground that such pretence was not 
alleged in the indictment. 

A person putting in motion an innocent agent 
is responsible for his representations (Cockburn, 

C. J.).— R. V, Butcher (1858), Bell, C. C. 6 ; 28 
L. J. M. C. 14 ; 32 L. T. O. S. 110 ; 22 J. P. 739 ; 

4 Jur. N. S. 1155 ; 7 W. R. 38 ; 8 Cox, C. C. 77, 
C. C. R. 

447. Falsification of accounts.] — B., a 

collector in the employment of N., collected on 
Feb. 22 from 8. £8 14s. lOd, due to N. The 
ordinary course of business was for B., at the end 
of each day, to account to E., N.’s cash clerk, for 
money collected during the day, E.’s duty being 
to enter payments accounted for by B. in the cash 
book. On the evening of Feb. 22, B. gave E. a slip 
of paper on which he had written “ S. on account 
£5,” which E. copied into the cash book, believing 
it represented the whole amount collected by B. 
from 8. : — Held : B. was rightly convicted under 
Falsification of Accounts Act, 1875 (c. 24), s. 1.™ 
R. V. Butt (1884), 51 L. T. 607 ; 49 J. P. 283 ; 1 
T. L. R. 103 ; 15 Cox, C. 0. 664, C. 0. R. 

Annotation : — Consd. R. v. Olipliant, [1905] 2 K. B. (J7. 

448. Inciting to arson.] — C. incited H.. a 

girl of fourteen of sufficient understanding for her 
years, to set fire to a dwelling-house, which C., on 
behalf of his son, the owner, had let to S. C. was 
entitled to dower out of the house but no dower 
was assigned. H. was indicted for maliciously 
setting fire to a dwelling-house in tlie possession 
of 8., C. as an accessory before the fact : — 
Held : (1)0. had no such interest in the house as 
would have cleared her of the felony ; (2) if she 
had had such an interest, H., who acted by her 
directions, could not have been guilty of felony. 

(3) Semhle : if C. had employed a child not at 
years of discretion so that the child was necessarily 


innocent C. must have been indicted as the 
principal. — Harris’s Case (1753), Fost. 113. 

449 , Murder by poisoning.] — A woman 

after she had two daughters by her husband, 
eloped from him & lived with another man ; & 
afterwards one of her daughters came to her, & 
she asked her how her father was, to which her 
daughter answered that he had a cold. The wife 
replied, “ Here is a good powder for him, give it 
him in his possit,” & on this the daughter carried 
home the powder, & told aU this that her mother 
had said to her to her other sister, who in her 
absence gave the powder to her father in his 
possit, of which he died : — Held : the wife was 
principal in the murder, & also the man with 
whom she ran away, he being proved to be advising 
in the poison ; but the two daughters were in no 
fault, they both being ignorant of the poison. — 
Anon, {circa 1634), Kel. 53 ; 84 E. R. 1079. 

450 . Poison administered by un- 

I authorised agent.] — Prisoner was indicted for the 

murder of her infant child by poison. It appeared 
that she purchased a bottle of laudanum, & 
directed the person who had the care of the child 
to give it a teaspoonful every night. That person 
did not do so, but put the bottle on the mantel- 
piece, where another little child found it, & gave 
part of the contents to prisoner’s child, who, soon 
after, died : — Held : the administering of the 
laudanum by the child was, under all the circum- 
stances of the case, as much, in point of law, an 
; administering by prisoner as if she had herself 
actually administered it with her own hand. — 

I B. V. Michael (1840), 9 C. & P. 356 ; 2 Mood. C. C. 

; 120, C. C. B. 

i 451. Poison administered to un- 

' intended person.] — (1) If A. intending to kill his 
j wife gives her a poisoned apple, & she, being 
ignorant of it, gives it to a child against whom A. 
i never meant any harm, & against his will & per- 
i suasion, & the child eats it & dies, this is murder 
} in A. & a poisoning by him, but the wfife, because 
' ignorant, is not guilty. 

(2) If A. persuades B. to poison C., & B. accord- 
1 ingly gives poison to C. who eats part of it, & gives 
the rest to D. who is killed by it, A. is not accessory 
to the murder of D. because it was not the direct 
& immediate effect of the act done in pursuance of 
A.’s command, but happened accidentally through 
i the act of C. to which A. was no way privy, & his 
command shall not be carried over to any other 
than to the person intended by him. — R. 
8AUNDERS & Archer (1575), 2 Plowd. 473 ; Fost. 
371 ; 75 E. R. 706. 

452. When agent acts for the purpose of 
detection of principal — Making die — For counter- 
feit money.] — A. was indicted as a principal for 
; feloniously making a die which would impress the 
resemblance of the obverse side of a shilling. A. 
had gone to a die-sinker & ordered four dies of the 
size of a shilling to be made, stating them to be for 
i two whist clubs. One die was to be exactly like 


446 i. Obtaining by false vre- i 

tencea.] — A. who knowingly oinployn 
an Innocent agent to obtain money for 
a spurious note Is guilty of obtaining 
money under false pretences, & the 
information may charge the false pre- 
tences to have been made by A. — H. r. 

N. S. \V. S. C. K. 


q. Posting obscene letters.] — 

By Act No. 1128 (Post Office Act). 
«. 118, it is provided that “If any 
p^on knowingly puts into any post 
office in V. any letter packet parcel 
or newspaper bearing any indecent 
Obscene profane or libellous address 
signature marks words or designs or 


containing any indecent or obscene 
print photograph lithograph writing 
engraving book or card or other 
indecent or obscene article ho shall be 
liable to a penalty not less than five 
nor exceeding fifty pounds ” : — Held : 
a person may be convicted under this 
sect, for causing another person to put 
an indecent letter into the post office. — 
Lomax v. Wilson (1893), 19 V. L. II. 
404.— AUS. 

r. Gambling transactions in 

stocks.) — A broker who merely acts 
as such for two parties, one a buyer 
tSc the other a seller, without having 
any pecuniary interest in the trans- 
action beyond Ids fixed commission, & 


without any guilty knowledge on his 
part of the intention of the contracting 
parties to gamble in stocks or mer- 
chandise, is not liable to prosecution 
under the crindual code of Canada, 

s. 201 (a) & (6), nor as accessory under 
sect. 61.— R. V. Dowd (1899), Q. H. 17 
S, C. 67.— CAN. 

B. Instigation of principal.) — Applt. 
was tried for murder & found guilty. 
The victim had been killed by applt. 's 
sou at the instigation of his father. 
The son, having had his trial previously, 
had been found guilty of manslaughter : 
— Held : applt. could be convicted 
of murder. — Mii.lard v. R., [1921] 62 
S. C. R. 21 ; 59 D. L. H. 34. -CAN. 
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Sect. 6. — Degrees of criminal liability: Svb’^seot 2, 
A,y B, & C, ; sub-sect 8, (a) i.] 

the obverse side of a shilling, another with an 
inscription, a third exactly like the reverse side of 
a shilling, & the fourth with an inscription. Before 
making them, the die-sinker communicated with 
the officers of the Mint, who directed him to 
execute prisoner’s order, which he did, & from 
these counterfeit shillings could be coined : — 
Held : A. was rightly indicted for the felony as a 
principal. — R. v. Bannen (1844), 1 Car. & Kir. 
296 ; 2 Mood. C. C. 309 ; 8 J. P. 028, C. 0. R. 
Anriotaiion : — Consd. R. v. Voller, Eurico, & Harrison (1844), 

1 Cox, C. C. 84. 

453. .] — A party employed to 

engrave a plate for the purpose of forgery on a 
foreign Govt, communicated with the consul of 

procured other 

persons to make the plate : — Held : those who 
actually engraved it were to be assumed, in the 
absence of evidence to the contrary, to be innocent 
agents, & the parties who had originally given the 
order were correctly indicted as principals in the 
forgery. — R. v. Valler, Eurico &; Harrison 
(1844), 4 L. T. O. S. 35 ; 1 Cox, C. C. 84. 

See Forgery Act, 1913 (c. 24). 

454. When agent is Insane — Murder — Act done 
at instigation of procurer of act.] — If A. puts a 
sword into the hand of a madman & bids him kill 
B. with it, &> then A. goeth away, & the madman 
kills B. with the sword as A. commanded him, this 
is murder in A. though absent, & he is principal. — 
Anon, {circa 1634), Kel. 63 ; 84 E. R. 1079. 

455. Act done with concurrence of 

principal.] — A. count in an indictment charged 
A. with tne murder of B., & also charged C. &; D. 
with being present, aiding & abetting A. in the 
commission of the murder. It appeared that A. 
was an insane person : — Held : (1) C. & D. could 
not be convicted on this count. 

A., who was insane, collected a number of per- 
sons together who armed themselves, having a 
common purpose of resisting the lawfully con- 
stituted authorities, A. having declared that he 
would cut down any constables who came against 
him. A., in the presence of C. & D., two of the 
persons of his party, afterwards shot an assistant 
of a constable who came to apprehend A. under 
a warrant : — Held : C. & D. were guilty of murder 
as principals in the first degree, & any apprehension 
that C. & D. had of personal danger to themselves 
from A. was no ground of defence for continuing 
with him after he had so declared his purpose ; 
(3) it was no ^ound of defence, that A. & his 
party had no distinct or particular object in view 


when they assembled together & armed themselves. 
— R. v. Tyler (1838), 8 0. & P. 610. 

Annotation : — A$ to (1) Refd. R. v. Downing & Powys (1846), 

1 Cox, C. C. 156. 

Acts don© through guilty agent .] — See Sub-sect. 
4, E., post, 

Concealment of birth .] — See Part XXXIII., 

Sect. 12, post 

B. When actual Perpetrator of Act is uncertain. 

456. All are guilty as principals In first degree 
— Murder.] — Sissinghurst House Case (1673), 1 
Hale, P. C. 462. 

467. .] — A. &, B. indicted for the 

murder of C. by shooting. In the first count A. 
was charged as principal in the first degree, B. as 
present, aiding & abetting him. In the second 
I count B. as principal in the first degree, A. as 
I aiding & abetting. The jury convicted both, but 
said, that they were not satisfied as to which 
fired : — Held : (1) the jury were not bound to find 
prisoners guilty of one or other of the counts only ; 
(2) notwithstanding the word “ afterwards ” in 
the second count both the counts related sub- 
stantially to the same person killed & to one 
killing, & might have been transposed without any 
alteration of time or meaning. — R. v. Downing 
(1845), 1 Den. 62 ; 2 Car. & Kir. 382 ; 9 J. P. 160 ; 
1 Cox, C. C. 156, C. C. R. 

Annotation : — As to (1) Reid. Campbell & Haynes v. R. 

(1847), 2 Cox, C. C. 463. 

458. Manslaughter.] — When two or more 

are charged with murder, &> one of them has 
received provocation, as a blow, which would 
reduce homicide to manslaughter, & it cannot be 
proved which of them inflicted the fatal blow, 
neither of them can be convicted of murder, with- 
out proof of a common design to inflict the homi- 
cidal act ; nor of manslaughter without proof of 
a common design to inflict unlawful violence. 

One of two men being struck by a third, the other 
incited him to strike in return ; after the lapse 
of several minutes, the assailant having gone 
away, both pursued him with that purpose, & it 
appeared that, without any previous fighting, he 
was knocked down, & that then one or other of them, 
it could not be proved which, kicked him in the eye 
with a heavy iron shod boot, causing his death : — 
Held : neither of them was guilty of murder, 
there being no evidence of a common design to 
kill, or to inflict murderous or felonious violence, 
but both were guilty of manslaughter. — R. v. 
Turner (1864), 4 F. & F. 339. 

459. By n©gligence.]~A., B. & C. 

went into a field in proximity to certain roads & 
houses, taking with them a rifle which would be 


PART I. SECT. 6, SUB-SECT. 2.--B. 

456 i. All are guilty as principals in 
first degree — Murder. ] — The prisoner 
was rightly convicted of murder, as he 
& the others were engaged in the com- 
mission of a felony, & evidently deter- 
mined to affect their object at all 
hazards, & although the prisoner 
personally might not have inflicted 
the fatal wound. — R. v. Mooar (1850), 
1 Legge, 655. — ^AUS. 

466 ii, .] — Where several 

accused persons struck the deceased 
several blows, one of which only was 
fatal, & it was not found who struck 
the fatal blow : — Held : in the cir- 
cumstances, it could not be said that 
those who did not strike the fatal blow 
contemplated the likelihood of such a 
blow being struck by the others in 

S rosecution of the common object, & 
[ley were all guilty under Penal Code, 
s. 326, & not under sect. 302. — 
GOURIDAS Namasudra V. R. (1908), 
1 . L. R. 36 Calc. 659.— IND. 


456 iii. — — .] — In a trial of 

husband Sc wife for murder of their 
infant son, the medical evidence was 
that death had been caused by the 
Infliction of external violence causing 
fracture of the skull. The jury were 
chorped, (1) if they wore satisfied that 
the violence had been the criminal 
act of one of the prisoners, that was 
not sufficient to enable them to bring 
in a verdict of guilty against both, 
unless they found more evidence of 
concurrence on the part of the other 
spouse thaui mere presence or subse- 
quent silence ; (2) if there wore no 
such evidence of concurrence, & there 
was no satisfactory evidence to prove 
which of the panels inflicted the 
violence, then the jury must find the 
charge not proven against either. — 
H.M. Advocate v. Robertson (1896), 
2 Adam, 92.— SOOT. 

458 1. Manslaughter .] — In an 

indictment against three persons for 
culpable homicide of a girl killed by a 


single rifle shot, & for culpable & 
reckless discharge of loaded firearms 
in the direction of a publlo place to 
the alarm & danger of the lieges — 
objections repelled (1) as the Edleged 
culpability consisted in reckless firing, 
& it was not stated by whom the shot 
was fired, there could not be responsi- 
bility on the part of any one of the 
panels for the recklessness of another : 
— Held : it two or more persons join 
in reckless firing in the direction of a 
public place Sc one of the lieges Is 
killed, although it is not proved by 
which of the party shot was fired, all 
ore guilty of culpable homicide.— 
H.M. Advocate v. Harbjer Campbell 
g ^^2 . 40 So. Jur. 


t. Unlawful wounding .] — Two 

g ersons were indicted for assaultW 
: putting the prosecutor in bodily 
tear, Sc steading money from his person. 
Sc Immediately afterwards feloniously 
wounding him:— Held; there being 
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deadly at a mile, for the purpose of practising 
firing with it. B. placed a board, which was 
handed to him by A., in the presence of 0., in a 
tree in the field as a target. All three fired shots 
directed at the board so placed, from a distance 
of about 100 yds. No precautions of any kind 
were taken to prevent danger from such firing. 
One of the shots thus fired by one, though it was 
not proved by which one of them, killed a boy in a 
tree in a garden near the field, at a spot distant 
393 yds. from the firing point. A., B. & 0., were 
all found guilty by a jury of manslaughter : — 
Held : A., B. & C., had been guilty of a breach of 
duty in firing at the spot in question, without 
taking proper precautions to prevent injury to 
others, & were rightly convicted of manslaughter. — 
R. V, Salmon (1880), 6 Q. B. D. 79 ; 50 L. J. M C. 
25 ; 43 L. T. 573 ; 45 J. P. 270 ; 29 W. R. 246 ; 
14 Cox, 0. C. 494, C. C. R. 

460. Robbery with violence.] — On an 

indictment for woimding with intent to do grievous 
bodily harm, it appeared that two persons, one of 
whom was prisoner, attacked & wounded pro- 
secutor, & robbed him ; it was not proved which 
of the two persons inflicted the wound : — Held : 

(1) if prisoner inflicted the wound on prosecutor 
with intent to rob him, he having at the same time 
an intent to do him grievous bodily harm to 
effectuate his intention of robbing, he ought to 
be convicted on this indictment ; (2) even if 

prisoner’s was not the hand that inflicted the 
wound, he ought to be convicted on this indict- 
ment, if the jury were satisfied that the two persons 
were engaged in the common purpose of robbing 
prosecutor, & that the other person’s was the hand 
which inflicted the wound. — R. v. Bowen (1841), 
Car. & M. 149. 

461. Trespass in pursuit of game.] — 

Where applt. & another man were seen standing on 
a highway & looking through a hole in a hedge, no 
one else being near, & a gun was heard to be fired, 
& a dead partridge recently killed was found in 
the adjoining field within eighteen yards of the 
fence ; — Held : the magistrates were right in 
convicting him for unlawfully committing a tres- 
pass on the highway in pursuit of game. 

There was evidence that applt. was with others 
with the joint & common purpose of killing game. 
& that game was killed, &, that being so, he is 
liable (Brle, C.J.). — ^Mayhew v, Wardley (1863), 


14 0. B. N. S. 550 ; 2 New Rep. 325 ; 8 L. T. 504 ; 
143 B. R. 561. 

Annotations : — Be!d. R. v. Littlechlld (1871), L. R. 6 Q. B. 
293 ; Pratt v. Martin (1911), 27 T. L. R. 377. 

C. When Actual Perpetrator of Act is not present, 

462. Poison procured by accused — Poison taken 
in absence of accused.] — (1) He who maliciously 
& with intent to kill procures another to drink 
poison, is a principal murderer, although he is not 
present at the time of the taking the poison. 

(2) The plea auterfois acquit is a good plea only 
when the acquittal is upon an indictment sufficient 
in law. 

(3) If a man be convicted either by verdict or 
by confession upon an insufficient indictment, &> 
no judgment is given thereon, he may be again 
indicted & arraigned. — ^Vaux’s Case (1591), 4 
Co. Rep. 44 a ; 2 Hale, P. 0. 248 ; 76 E. R. 992. 
Annotations: — As to (2) Gonad. R. v. Drury (1849), 3 Cox, 

C. C. 644. Reid. Jones v. Qivin (1713), Glib. 185 ; R. v. 
Wlldey (1813), 1 M. & S. 183 ; Gray v. R. (1844), 6 State 
Tr. N. S. 117. As to (3) Consd. WUlmott v. Tiler (1701), 
12 Mod. Rep. 448 ; R. v. WUdey (1813), 1 M. & S. 183. 
Bold. Wrote v. Wifirgrea (1691), 4 Co. Rep. 45 b ; R. v. 
Aylett (1785), 1 Term Rep. 63 ; R. v. Drury (1849), 18 
L. J. M. C. 189. Oenerally, Mentd. Gardiner v. Spurdant 
(1617), Cro. Jao. 438 ; R. v. Rhodes & Cole (1703), 
Ld. Raym. 886 ; Conway Sc Lynch r. R. (1845), 5 
L. T. O. S. 458. 


Sub-sect. 3. — ^Principals in the Second Degree. 

A, Presence, 

(a) Actual Presence, 
i. Assistance before Act, 

468. Uttering forged order — Absence of con- 
federate at time of uttering.] — If several plan the 
uttering of a forged order for payment of money, 
&; it is uttered accordingly by one in the absence 
of the others, the actual utterer is alone the 
principal. — Badcock & Brady’s Case (1813), 
Russ. & Ry. 249, C. C. R. 

464. Admission of thief to house by servant — 
Absence of servant at time of theft.] — A servant 
let a person into his master’s house on a Saturday 
afternoon, & concealed him there all night, in 
order that he might rob the house ; & on the 
Sunday morning left the premises in pursuance of 
the previous arrangement. The man in the ser- 
vant’s absence broke into the bedroom of the 


evidence that both prisoners took part 
in the transaction, although the evi- 
dence of wounding was stronger against 
one prisoner than the other, yet both 
might be found guilty of unlawfully 
wounding upon the indictment. — K. v. 
Williams & Ferguson (1877), 3 
C. A. 370 ; 2 J. R. N. S. 42.— N.Z. 

a. Affray.] — In an affray 

specific evidence as to the acts of each 
lighter cannot be expected, but only 
general evidence as to the accused 
taking part in it, & persons who, as in 
this case, punted the boats on which 
the fight took place, & in whose 
interests the fight on the boats took 
place, were held to be just as blame- 
worthy as the men who struck the 
blows. — Moheb (Sheikh) v. R. (1893), 
I. L. R. 21 Calc. 392.— IND. 


b. Selling intoxicating liquor. 

— The principal may be convicted undei 
Canada Temperance Act for sellinj 
liquor, although his agent who octuallj 
made the sale is unknown, & therefor< 
cannot bo convicted . — Ex o. Johnsoi' 
(1908), 39 N. B. R. 73.— CAN. 


— ;; Trespass in pursuit of 
pame.]— Four panels, convicted of 
^wavated assault on a gamekeeper. 
Ju^e directed jury that all had gone 
out for a night's sport, ft]] are present 


when the first violence is committed 
& where one is seized, the others come 
to his assistance. Sc all are apprehended 
together. Where all persons are simi- 
larly armed & it is not proved by 
whose hand the most severe injury was 
inflicted, throe cannot be acquitted 
because another Sc different injury is 
done by the fourth. This is an assault, 
committed In prosecution of an unlaw- 
ful purpose in which all were engaged 
Sc therefore all are guilty, though it is 
for jury to say if they are so in equal 
degree. — H.M. Advocate v. Swan- 
STON (1836), 1 Swin. 64 at p. 60.— 
SCOT. 

PART I. SECT. 6, SUB-SECT. 2,— C. 

d. Trespass — Causing others to build 
on land.] — A man may be guilty 
of criminal trespass on the land of 
another without ever personally setting 
foot on the land, if, for example, ho 
causes others to build on the land 
against the wishes Sc in spite of the 
protest of the owner of the land. — R. 
V. Ghasi (1917), I. L. K, 39 All. 722.— 
IND. 

PART I. SECT, 6, SUB-SECT. 3.— 

A. (a) 1. 

e. Facilitating commission of crime 


— Supplying food .] — The supplying of 
food to a person about to commit a 
crime is not nooeasarlly an abetment 
of the crime ; but if food were supplied 
in order that the criminal might go on 
a journey to the Intended scene of the 
crime, or conceal himself while waiting 
for an opportunity to commit the 
crime, the supplying of food would bo 
in order to facilitate the commission 
of the crime & might facilitate it. — 
Re Lingam Ramanna (1880), 1. L. R. 
2 Mad. 137.— IND. 


f. Forgery .] — To prepare, in 

conjunction with others, a copy of an 
intended false document. Sc to buy 
a stamped paper for the purpose of 
writing such false document, & to ask 
for information as to a fact to be 
inserted in such false document, do 
not constitute forgery nor an attempt 
to commit forgery under the Penal 
CJode, but are facts wliich would sup- 
port a conviction for abetment of 
forgery as being acts done to facilitate 
the commission of the offence. — ^R. v. 
PXdala VenkatasImi (1881), I. L. R. 
3 Mad. 4.— IND. 


g. Attempt to steed — Absent at time 
of attempt .] — Prisoner was convicted 
of unlawfully attempting to steal 
the goods of one 0. It appeared 



80 


Criminal Law and Procedure. 


Seel. 6. — Degrees of criminal liability: Svb-aect. 3, 

A . (a) i . <Sc ii. d: {h).] 

master & stole the contents of his cash-box : — 
Held : the man who took the property from the 
cash-box was rightly charged as a thief, & the 
servant who let him into the house as an accessory 
before the fact. — R. v. Tuckwell (1841), Car. & M. 
215. 

465. .] — If A. unlocks a door of a 

room of which he has the key, in order to allow B. 
to commit a larceny in it, & A. then goes away, & 

B. in his absence, enters the room & removes 
articles out of it, A. is not a principal in the 
larceny. — R. v. Jeffries & Bryant (1848), 3 
Cox, C. C. 85. 

466. .] — A policy of insurance ui)on 

goods in business premises against loss by theft 
or burglary contained a proviso excepting loss by 
theft by members of the assured’s business staff. 
A porter on the business staff of the assured, in 
l)ursuance of a preconceived scheme, admitted a 
member of a gang of thieves into the premises to 
enable liim to commit a theft therein. The theft 
was committed in the porter’s absence :—Held : 
the case fell within the proviso & the under- 
writers were not liable because the porter was 
a principal in the second degree. — Saqui 
Lawrence v. Stearns, [1911] 1 K. B. 426; 80 
L. .1. K. B. 451 ; 103 I.. T. 583 ; 27 T. h. R. 105 ; 
55 Sol. .To. 91 ; 16 Com. Cas. 32, C. A. 

467. Murder — Result of common design— Some 
confederates at a distance.] — All those who assemble 
themselves together with intent to commit even a 
trespass, the execution whereof causes a felony to 
be committed, & continue together abetting one 
another till they have actually put their design 
into execution & also those who are present when 
a felony is committed, & abet the doing of it, are 
principals in the felony. 

Where persons combine to stand by one another 
in a breach of the peace, with a general resolution 
to resist all opposers, & in the execution of their 
design a murder is committed, all of the company 
are equally principals in the murder, though at 
the time of the fact some of them were at such a 
distance as to be out of view. 

A. & others were indicted for feloniously de- 
molishing the house of B. It was proved that A. 

a mob of persons assembled at H. A. there 
addressed the mob in violent language & led them 
in a direction towards a police office about a mile 
from H., .some of the mob from time to time leaving 

others joining. At the police office, the mob 
broke the windows & then went & attacked the 
house of B. & set it on fire, A. not being present 
at the attack on the house or at the fire ; — Held : 
A. ought not to be convicted of the demolition, as 
it did not sufficiently appear what the original 
design of the mob at H. was, nor Avhether any of 
the mob who were at H. were the persons who 
demolished B.’s house. 

If rioters attack a house & have begun to 
demolish it, but leave of their own accord after 
having gone a certain length, <k before the act of 
demolition is completed, this is evidence from 
which a jury might infer that they did not intend 
to demolish the house ; but if the mob were pre- 
vented from going on by the interference of the 
police or any other force, that would be evidence 
to show that they were compelled to desist from 


that which they had designed, Sd it would be for 
the jury to infer that they had begun to demolish 
within 7 8 Geo. 4, c. 30, s. 8. 

Destroying moveable shop shutters is not a 
beginning to demolish within the statute, as they 
are not part of the freehold. 

If rioters destroy a house by fire, that is as much 
a demolition within 7 & 8 Geo. 4, c. 30, s. 8, as if 
any other mode of destruction were used. 

If a part of the object of rioters be to demolish 
a house, it makes no difference that they also 
actod with another object, such as to injure a 
person who had taken refuge there. — R. v. Howeli. 
(1839), 9 C. & P. 437 ; 3 State Tr. N. S. 1087. 
Annotations : — Refd. R. v. Christian (1842), 12 L. J. M. C. 20 ; 

Drake v. Footitt, Drake v. Hankin (1881), 7 Q. B. D. 201. 

ii. Assistance after Act. > 

468. Larceny — Assisting to remove property — 
Continuing transaction.] — D. was indicted for steal- 
ing barilla which was on board a Swedish ship at P. 
consigned to H. D. had been employed by U. t o 
bring the barilla on shore. The evidence was that 
while the barilla was in D.’s boat, some of his 
servants without his privity severed a portion &; 
concealed it in another part of the boat under 
some rope. D., however, subsequently assisted in 
removing this portion from the boat for the purpose 
of carrying it off*. It was objected that, in the 
circumstances, D. was not a principal but a re- 
ceiver or accessory after the fact : — Held : it was 
one continuing transaction to the time of the 
complete carrjdng off from the boat, & D. was 
guilty as principal. — R. v. Dyer & Disting (1801 ), 

2 East, P. C. 767. 

469. .] — Some barilla was in 

II. ’s warehouse. Wliile it was there, several 
persons employed as labourers or servants by him 
entered into a conspiracy to steal some of it ; & 
accordingly some of them who liad access to the 
warehouse removed a parcel of it nearer to 
the door than it was before, in the course of the 
morning, & about nine at night these persons to- 
gether with A. & D., who had in the meantime 
agreed to purchase it of the others, came to the 
warehouse yard, & assisted the othem, who took 
it out of the warehouse, in carrying it away from 
thence. They being all indicted as principals 
in the felony, the objection was made that these 
two were only receivers or accessories after the 
fact, the felony being complete before their par- 
ticipation in the transaction: — Held: it was a 
continuing transaction as to those who joined in 
the plot before the goods were finally carried away 
from the premises, <fe all defts. having concurred 
in or been present at the act of removing them from 
the warehouse wherein they were lawfully de- 
posited, were principals. — R. v. Attwell O’Don- 
nell (1801), 2 East, P. C. 768. 

470. .] — R. V. Kelly & 

M‘Carthy, No. 436, ante. 

471. .] — S. was a barman at a 

refreshment bar, & C. went up to the bar, called 
for refreshments & put down a florin. S. served 

C., took up the florin, & took from his employer’s 
till some money, & gave C. as his change 18s. Od., 
which C. put in his pocket & went away wdth it. 
On leaving the place he took some silver from his 
pocket was counting it when he was arrested. 
On entering the bar signs of recognition took place 
between S. & C., & C. was present when S. took the 


tliat he had gone out with one A. to 
C., & examined G.'s store with a view 
of robbing it, & that afterwards A. 
& three others, having arranged the 
scheme with the prisoner, started from 


T., Sc made the attempt, but were 
disturbed after one had got into tlie 
store through a panel taken out by 
them. Prisoner saw them off from T., 
but did not go himselt i—lleU : as 


those actually engaged were guilty of 
the attempt to steal, the prisoner, 
under 27 & 28 Viet. c. 19, s. 9, was 
properly convb^tod. — -U. v. Esmonds 
(1866), 26 U. C. R. 152.— CAN. 
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money from the till. The jury convicted S. of 
stealing & 0. of receiving : — Held : this was evi- 
dence which the judge ought to have left to the 
jury as reasonable evidence upon which C. might 
have been convicted as a principal in the second 
degree ; & therefore the conviction of C. for 

receiving could not be sustained. — R. v. Coggins 
(1873), 29 lu T. 469 ; 38 J. P. 38 ; 12 Cox, C. C. 
517, O. C. R. 

472. No felonious intent.] — R. v, 

McMakin & Smith (1808), Russ. & Ry. 333, n. 

473. Felony completed before re- 

moval.] — H. & S. broke open a warehouse 4&; stole j 
thereout 1 3 firkins of butter, etc. which they carried | 
along the street 30 yds. They then fetched ; 
prisoner, who was apprised of the robbery, & he j 
assisted in carrying away the property, lie was 
indicted for the theft as a principal & convicted : — 
Held : the conviction was wrong, he being only 
an accessory, not a principal. — King’s Case | 
(1817), Russ. & Ry. 332, O. 0. R. 1 

Annotations : — Consd. K. v. Kelly (1820), lluss. & Ry. 421 ; i 

R. V. Wiley (1850), T. & M. :J67, j 

474. .] — Going towards a place | 

where a felony is to be committed in order to assist > 
in carr 5 dng off the property, & assisting accordingly, | 
will not make a man a principal, if he was such a i 
distance at the time of tlie felonious taking as not i 
to be able to assist in it. — R. v, Kelly (1820), I 
Russ. & Ry. 421. 

475. Part of consignment stolen — Presence 

at breaking bulk.] — A. B. were indicted for lar- 
ceny as principals. A. had been sent by his master 
to deliver goods to C. He only delivered part, & 
the rest was stolen, &; found in the possession of 
B. : — Held : it was a question for the jury, whether 
B. was i)resent at the time when A. separated the 
portion stolen from the bulk ; for if he was, both 
were rightly charged as principals. — R. v. Butteris 

- Grove (1833), 6 C. & P. 147. 

476. Felonious wounding — Presence after wound 
inflicted — Subsequent assault.] — Where three per- 
sons were indicted jointly for cutting <fe wounding, 
& the third of them did not come up to the spot 
until after one of the first two had got away, & 
then kicked prosecutor while he was on the ground 
struggling with the other : — Held : the two, who 
jointly assaulted prosecutor wounded him at 
first, might be found guilty either of the felony or 
of an assault only, but the third prisoner must 
under the circumstances be acquitted altogether. — 
R. V. McPhane (1841), Car. & M. 212. 

Annotations : — Consd. Bird’s Case (1851), 2 Den. 04. Refd. 

R. r. Archer (1843), 2 Mood. C. C. 283. 

(b) Constructive Presence, 

477. Standing near to assist — Larceny — In a 
shop.] — If several are acting together, some in the 
shop, etc. & some out. Sc the property is stolen by 
the hands of one of those who are in the shop, those 
who are on the outside are equally guilty as 
principals. — Gogerly’s Case (1818), Russ. & Ry. 
343, C. C. R. 

478. ^ In a house.] — B. & F. put a 

ladder against a window, E. opened the window 
Sc got inside & stole £40. F. stood on the ladder 
outside, saw, & assisted F., Sc shared the booty, 
but (Rd not enter ; — Held : F., though plainly a 
principal aiding & abetting, was not within 


39 Eliz., c. 15, against robbery in dwelling houses, 
because though a party to the robbery, he was 
outside the house. — Evans &; Finch’s Case (1638), 
Fost. 356 ; Cro. Car. 473 ; 1 Hale, P. 0. 627 ; 
W. Jo. 394 ; 79 E. R. 1009. 

Annotations: — Distd. R. v. Whistler (1703), 7 Mod. Rep. 
129. Refd. Fletohor’s Case (1742), 1 Leach, 23 ; Mounoer’s 
Case (1792), 2 Leach, 567. Mentd. Cook v. Humber 
(1861), 11 C. B. N. S. 33 ; Henrotte v. Booth (1863), 15 
C. B. N. S. 600 ; A.-G. v. Mutual Tontine Westminster 
Chambers Assocn. (1876), 1 Ex. D. 469 ; Yorkshire Insce. 
V. Clayton (1881), 8 Q. B. D. 421 ; Rogers v. Hosegood, 
[1900] 2 Ch. 388. 

479. .] — A person waiting out- 

side a house to receive goods which a confederate 
is stealing in the house, is a princmal. — Owen’s 
Case (1825), 1 Mood. C. C. 96, C. C. R. 

480. House-breaking.] — ^An offender ousted 

of his clergy by 3 4 Will. Sc Mar., c. 9, as 
being present though out of the house, & aiding Sc 
abetting one who breaks in & steals may be charged 
with the breaking Sc entering. — Byford’s Case 
(1823), Russ. & Ry. 521, C. C. R. 

481. & threats.] — In order to con- 

stitute the offence, under 7 Will. 4 & 1, Viet. c. 86, 
of stealing in a dwelling-house. Sc by menaces & 
threats putting persons being therein in bodily 
fear, it is not necessary that all the persons engaged 
in the crime should be actually in the house ; Sc 
if one remains outside, he may be equally guilty 
of using menaces Sc threats, if there was a common 


statute, but it is a circimistance from which the 
jury may infer the line of conduct inside the house. 

The act of placing persons with their faces against 
a wall, Sc desiring them not to look round, without 
the use of any actual violence, is evidence of an 
intention to obtain money by threats. Sc the 
bodily fear may be inferred, although the persons 
so treated may deny that such acts caused alarm 
or fear. — R. v, Murphy (1853h 6 Cox, C. C. 341. 

482. Burglary — Admission ol thief to 

house by servant,] — C. was indicted with another 
person for burglary. He was a servant in a house 
Sc he opened the street door to the other prisoner. 
The other prisoner took plate Sc was let out again 
by C. : — Held : it was burglary in the servant Sc 
prisoner. — Cornwall’s Case (1730), 2 Stra. 881 ; 
93 E. R. 914. 

Annotations: — Distd. Ejfgintou’s Case (1801), 2 Leewjh, 913. 
Refd. Saqui & Lawrence v, Stearns, 119111 1 K. B. 426. 

483. Must be near enough to be able to assist — 
Uttering forged note.] — Where persons were privy 
to the uttering of a forged note, by previous concert 
with the utterer, but were not present at the time 
of uttering, or so near as to be able to afford any 
aid or assistance : — Held : they were not princmals, 
but accessories before the fact. — Soares’ Case 
(1802), Russ. Sc Ry. 25, C. C. R. 

Annotations: — Distd. Greenwood’s Case (1852), 2 Den. 453. 
Refd. R. V. Hayes & Mayes (1846), 7 L. T. O. S. 236 ; 
R. ti. West & Jones (1847), 2 Cox, C. C. 237. 

484. .] — Stewart’s Case (1818), Russ. 

Sc Ry. 363, C. C. R. 

Annotation : — Refd. R. v, Jarvis (1855), 19 J. P. 758. 

485. Consorting with utterer before 

& after uttering.] — It is not sufficient to make a 

E erson a principal in uttering a forged note, that 
e came with the utterer to the town where it was 
uttered, went out with him from the inn at which 


PART I. SECT. 6, SUB-SECT. 3.— 
^ A. (b). 

h. Standing near to assist — Utter 
^ng forged orders. ] — V. abstracted a 
number of forms of post office orders 
from a local post office, filled them up 
fpr various ainomits. & signed them 
G. J., pro postmaster.” He uttered 
J. — VOL. xrv. 


these orders in payment for goods, & 
' signed them as having received the 
amounts. At the time of the uttering 
the orders by V., H. & S. remained in 
a cab outside the shop In which V. 
uttered them, & assisted V. In taking 
away tlie goods which he had pur- 
chased but they were not in the cab 


for the purpose of taklug part iu, or 
aiding, or assisting In the cictual 
uttering. H. & S. were indicted with 
V. for uttering & wore convicted : — 
Held : the conviction wets right. — R. 
V. Vanderstktn, Harris & Somer- 
ville (1866), iO Cox, C. C. 177.— 


G 
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Sect, 6 . — Degrees of criminal liability : Sub-sect. 3, 
A. jh) (c) i., it. Hi cfc B. (g).] 
they had put up a little before he uttered it, joined 
him again in the street a short time after the 
uttering, & at some little distance from the place 
of uttering, & ran away when the utterer was 
apprehended. — D avis & Hall’s Case (1806), 
Russ. & By. 113, C. C. R. 

Annotation: — Distd. Greenwood’s Case (1852), 2 Don. 452. 

486. Larceny.] — R. v. Kelly, No. 474, 

ante. 

487. .] — A Principal in the second 

Degree cannot at the same time be treated as a 
Receiver. 

G. went into a warehouse, took some pork Sl 
gave it to H. who had remained outside, near 
enough to have rendered him aid in case he had 
been taken into custody : — Held : H. was a 
principal in the second degree. — R. v. Perkins 
(1852), 2 Den. 469 ; 21 L. J. M. 0. 162 ; 16 J. P. 
406 ; 16 Jur. 481 ; 5 Cox, C. C. 564, 0. C. R. 
Annotation: — Distd. R. v. Hilton & M'Evin (1858), 22 J. P. 

770. 

488. Riot — Acts committed within view.] 

— SissiNGHURST HOUSE CASE (1673), 1 Hale, P. 0. 
462. 

(c) In Misdemeanours. 
i. In General. 

489. Person not present at crime may be con- 
victed — Riot.] — If persons are assembled together 
to the number of three or more, & speeches are 
made to those persons to excite & inflame them 
with a view to incite them to acts of violence, & if 
that same meeting is so connected in point of 
circumstances with a subsequent riot that you 
cannot reasonably sever the latter from the in- 
citement that was used, those who incited are 
guilty of the riot, although they are not present 
when it occurs. — R. v. Sharpe (1848), 6 State Tr. 
N. S. App. A. 1125 ; 12 L. T. O. S. 537 ; 12 J. P. 
476 ; 3 Cox, C. C. 288. 

490. Attempted arson.] — R. v. Clayton, 

No. 427, ante. 

491. Obtaining money by false pretences.] 

— Moland’b Case, No. 428, ante. 

ii. Coinage Case^. 

492. Consort with utterer — Sufficiency of evi- 
dence.] — Prisoners, J. & S., were indicted for 
uttering a bad shilling to M., & having another bad 
shilling in their possession at the time. The utter- 
ing was by S. alone in the absence of J. : — Held : 
(1) J. was not liable to be convicted with the actual 
utterer, although proved to be the associate of S. 
on the day of the uttering, & to have had other 
bad money for the purpose of uttering ; (2) S. 
could not be convicted of the second offence of 
having other bad money in her possession at the 
time, on the evidence of her associating with J., 
who was not present at the uttering, but had large 
quantities of bad money about him for the purpose 


of uttering. — ^B lsb’b Case (1808), Russ. & Ry. 142 
2 Den. 464, n., 0. 0. R. 

Annotation: — As to (1) Overd. Greenwood’s Case (1852), 2 

Den. 453. 

493. ,] — If two prisoners are in- 

dicted for uttering a counterfeit shilling, having 
another counterfeit shilling in their possession, it 
is not necessary to prove with certainty which of 
the pieces was the one uttered, & which was found 
on them unuttered, if both the pieces of money 
are proved to be counterfeit, & if it appear that 
the two prisoners went to a shop, & that one of 
them went in & uttered the bad money, having 
no more in her possession, & the other stayed out- 
side the shop, having other pieces of bad money, 
both may be convicted, the uttering &; the pos- 
session being both joint. — R. v. Skbrrit (182(3), 2 
C. & P. 427. 

Annotation .—Reid. R. V. Jones (1841), 9 C. & P. 761. 

494. Not near enough to assist.] — If two 

utterers of counterfeit coin, with a general com- 
munity of purpose, go different ways, & utter coin 
apart from each other, & not near enough to 
assist each other, their respective utterings are 
not joint utterings by both. — R. v. Manners 
(1837), 7 C. SdP. 801. 

Annotation : — Reid. R. V. West & Jones (1847), 2 Cox, C. C 

495. ^wo persons jointly pre- 

pare counterfeit coin, & then utter it at different 
shops, apart from each other, but in concert & 
intending to share the proceeds, the utterings of 
each are the joint utterings of both, & they may 
be convicted jointly. — R. v. Hubse & Dunn (1841), 
2 Mood. & R. 360. 

Annotation : — Reid. R. v. West & Jones (1847), 2 Cox, C. C. 

237. 

496. .] — On an indictment for a joint 

uttering of counterfeit coin, where both defts. are 
not present at the time of the uttering, the true 
question seems to be, whether the one was so near 
the other as to help the other to get rid of the 
counterfeit coin. — R. v. Jones (1841), 9 C. & P. 
761. 

497. .] — A. & B. were indicted for 

jointly uttering counterfeit coin. The evidence 
was, that A. went into a shop & uttered the same, 
B. remaining outside at a distance of fifty yds. : — ■ 
Held : before B. could be convicted it must be 
shown that he was so near to A. as to be able to 
assist her in such uttering, as by a sign, etc. — 
R. V. Hayes & Mayes (1846), 7 L. T, 0. S. 236 ; 
1 Ck)x, 0. C. 362 ; 2 Cox, C. C. 68. 

Annotation : — Refd. R. V. West & Jones (1847), 2 Cox, C. C. 

237. 

498. Previous consort insufficient.] — 

Prisoners together uttered a bad half-crown. 
Shortly afterwards they separated, & one of them 
went to a shop &> uttered another bad half-crown, 
& then the other went to the same shop & uttered 
a third bad half-crown, but at these second & 
third utterings neither was proved to have been 
near the other : — Held : the proof of previous 
concert would not sustain a count for a joint 


PART I. SECT. 6. SUB-SECT. 8.— 
A. (0) 1. 

k. Seditions meeting — Seconding 
motion — Putting motion to the meeting.] 
— War Precautlone Regrulations, 1915, 
reg. 28, provides that any person who 
by word of mouth, makes any state- 
ment likely to prejudice the recruiting 
of any of H.M.'s Forces is guilty of an 
offence. At a meeting of the Trades 
HaD Council a motion was moved by 
M. & seconded by S., “ That in the 
opinion of this Council the Political 
Labour Council Executive should call 


upon all Labour members of Parlia- 
ment to refuse to assist in recruiting.” 
This motion was put to the meeting by 
I*., who was acting as chairman. 
There was no evidence that P. said 
anything In favour of the motion. P. 
& 8. were charged with committing an 
offence imder the above rcg. ; — Held : 

(1) P. was not guilty of an off cnee, as 
by merely putting to the meeting as 
chairman a motion moved by another 
person he could not bo taken to have 
made the statement contained therein 
either by word of mouth or otherwise ; 

(2) 8., by seconding the motion, 


adopted the statement therein con- 
tained & was guilty of the offence. — 
Pkakck V. JoNKS, Smith v. Jones, 
11917] V. h. R. 650.— AUS. 

1. Aiding administration of un- 
lawful oath. ]— Prisoner was indicted 
for being present, aiding, etc., on A. 
to administer an unlawful oath to B. 
It appeared that the oath was adminis- 
tered by C., prisoner, Sc D. being 
present, aiding, etc. i^IIeld : the 
indictment was sustained proof of 
the above facts. — R. v. (iiUEBNB Sc 
Lacy (1797), 1 Craw. Sc D. 198.— IR. 
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uttering in either of the second or third utterings. — 
B. V. WEST & Jones (1847), 2 Cox, 0. C. 237. 

499. Presence not essential If coihmon purpose 
proved.] — Greenwood’s Case, No. 429, ante. 


iii. Poaching Cases, 

500. Presence of all at place laid In Indictment.] 

— To support an indictment for night poaching, by 
three or more, being armed, it is not sufficient to 
prove that one of the prisoners was in the place 
laid in the indictment, & that the rest of the party 
were in another wood, which was separated from 
the place mentioned by a turnpike road. — R. v. 
DOWSELL (1834), 6 C. & P. 398 ; 2 Nev. & M. M. C. 
194. 

Annotations: — Consd. R. v. Scotton (1844), 5 Q. B. 493. 
Befd. R. V. Lockett (1836), 7 C. & P. 300 ; R. Nickless 
(1839), 8 0. & P. 767. 

501. Watching near by to give alarm.] — 

(1) Those who are watching at the outside of a 
preserve for the purpose of giving the alarm on 
the approach of the gamekeeper to others who are 
in the preserve, & who afterwards go into the 
preserve for that purpose, are equally guilty with 
those who enter the preserve at first. 

(2) Semble : in cases of night poaching, all who 
are at the place, each acting his part with a com- 
mon intent, are equally guilty, although some 
orfiy are bodily upon the land. — B. v, Passey 
(1836), 7 C. & P. 282 ; 3 Nev. & M. M. C. 420. 
Annotations : — Consd. R. v. Scotton (1844), 5 Q. B. 493. 
Reid. R. v. Fry (1846), 10 J. P. 219. 


502, ,] — On an indictment for night 

poaching by four, one being armed : — Senihle : if 
Wo enter the land laid in the indictment, & the 
other two remain outside the preserve, but are of 
the same party, & are there for the same purpose, 
all ought to be found guilty. — R. v, Lockett 
(1836), 7 C. & P. 300 ; 3 Nev. & M. M. C. 430. 
Annotaiion : — Consd. R. v. Scotton (1844), 5 Q. B. 493. 


503. ,] — If one of a party of poachers be 

found in the land specified in the indictment, the 
rest co-operating in the pursuit of game in ad- 
joining land, all may be alleged to be found in the 
land specified. — R, v, Andrews (1837), 2 Mood. 
& R. 37, N. P. 

504. .] — If three persons go out together 

night poaching, one being armed, & two of them 
stand in a road & set nets in the hedge of a field 
of M., & send their dogs into the field to drive 
hares into the net, & ^ter this the third leave 
them in the road & go to poach by himself in 
another field of M., this will not support an indict- 
ment for night poaching on the land of M., for the 
sending in of a dog is not an entering of land 
within Night Poaching Act, 1828 (c. 69), s. 9, & 
the entering of the second field was not a joint 
act of the three. — R* v. Nickless (1839), 8 C. & P. 
757. 


Annotaiion .-—Reid. R. v. Pratt (1855), 1 Jiir. N. S. 681. 

505. .]— Under 6 & 7 Will. 4, c. 66, s. 9, 

an information under Game Act, 1831 (c. 32), if 
laid by a person not deposing on oath to the 
matter of charge, must distinctly show that the 
charge was deposed to by some other credible 


witness on oath. If the information leaves this 
doubtful, all further proceedings upon it are 
without jurisdiction ; &, if deft, is summoned & 
appears to answer the charge, a witness giving 
false evidence on the hearing cannot be convicted 
of perjury. 

Qu, : whether, under Night Poaching Act, 1828 
(c. 69), s. 9, or Game Act, 1831 (c. 32), s. 30, a 
party can be convicted of entering or being upon 
land for the purpose of poaching, if he does not 
himself go upon the land, but is on an adjacent 
close, employing, assisting, & in company with, 
those who actuSfly enter. — R. v, Scotton (1844), 
5 Q. B. 493 ; 1 Dav. Sc Mer. 601 ; 1 New Sess. Cas. 
27 ; IS L. J. M. O. 58 ; 2 L. T. O. 8. 327 ; 8 J. P. 
55, 409 ; 8 Jnr. 400 ; 114 E. R. 1335. 

Annotations: — Consd. R. v. Berry (1859), 8 Cox, O. C. 121 ; 

R. V, Hughes (1879), 4 Q. B. D. 614. 

506. .J — Six prisoners were indicted tmder 

Night Poaching Act, 1828 (c. 69), s. 9, for having 
been in a certain field at night, armed, for the 
purpose of taking game. Some of the prisoners 
had been in the field, some had remained outside 
of it, aiding & assisting the others : — Held : the 
actual entry of some of the party armed was 
sufficient to support the conviction of all the 
prisoners, though it could not be proved which of 
the prisoners had actually entered the field. — R. 
V, Whittaker (1848), 2 Car. & Kir. 636 ; 1 Den. 
310; 17 L. J. M. O. 127; 11 L. T. O. S. 310; 
12 J. P. 612 ; 3 Cox, 0. 0. 60, C. O. R. 

Annotation : — Refd. R. r. May & Darling (1851), 5 Cox. O. C. 

176. 

507. .] — In order to bring a case of night 

poaching within Night Poaching Act, 1828 (c. 69), 
s. 9, it is not necessary to prove that three persons 
were all within the same close or inclosure, or the 
same piece of open land, if all were of one party, 
one or more being armed, with the same common 
purpose, in the place described in the indictment 
— -R V, Eaton (1851), T. & M. 598 ; 2 Den. 274 ; 
svb nom, R. v. Uezzell, 3 Car. <fc Kir. 150 ; 4 
New Sess. Cas. 599 ; 20 L. J. M. C. 192 ; 17 
L. T. O. S. 136; 15 J. P. 324 ; 15 Jur. 434; 

5 Cox, C. C. 188, C. 0. R. 

Armotaiion : — Mentd. Ex j). Brown (1852), 16 J. P. 69. 

See Game. 

B, Common Purpose, 

(a) Necessity for, 

508. Murder — General rule.] — On an indict- 
ment for murder, if the jury find a special verdict, 
it is necessary, in order to affect principals in the 
second degree, to state either (1) that they were 
actually present, or (2) some acts done by them at 
the very time, which unavoidably show that they 
were present, or (3) that they were of the same 
party, on the same pursuit, & under the same 
engagements & expectation of mutual defence & 
support with the person who did the fact. — R. v, 
Borthwick (1779), 1 Doug. K. B. 207 ; 99 E. R. 
136. 

Annotations: — Consd. R. t>. Downing & Powys (1845), 1 

Cox, C. C. 156 ; R. v. Coney (1882), & Q. B. D. 5^. 


PART I. SECT. 6, SUB-SECT. 8.— 

B. (a). 

m. General rule .] — IVhere a per- 
son takes no part in the actual oom- 
pission <^a crime. Sc has not been party 
to a prevloua concert thereto, he can- 
Jpt bo convicted as a principal, al- 
though he may in oases such as theft, 
under certain conditions, be convicted 

? a — R* Abrams, 

1 w. 303. — S. AF. 



murder, of which M. was convicted. 
It appeared that about six in the 
evening the deceased was with R. & 
his wife on the river bank at A., 
standing near a pile of wood. She 
saw M. standing behind the pile, who 
on deceased going up to him struck 
deceased with a si^ick, infiiictiug a 
wound of which he died; deceased 
ran, when two other men sprang out 
Sc followed him, but in a few seconds 
two of them returned Sc assaulted her 
Sc her husband. She could not 
identify the prisoner. Two other 


witnesses saw the blow struck Sc 
identified M. ; & one witness, B., 

swore that about six on that evening 
deceased left his office with R. Sc his 
wife. Sc that about twenty minutes 
after he saw prisoner, with M. & 
amother, go into the vacant lot where 
the wood pile was, M. having a stick 
in his hand, Sc heard M. say to the 
others, “ Let us go for him.'' It W€» 
also proved by others that the three 
were together before the edfray. Sc in 
a saloon together about nine o'clock 
afterwards ; — Held : there was not 

a 2 
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Sect, 6. — Degrees of criminal liability: Suh-sect. 3, 
B, (g), (b ) (c) .] 

509. Principal in first degree insane.] — 

R. V . Tyler, No. 466, ante , 

510. Robbery with violence — Prool of assault 
only.] — Upon an indictment of three prisoners for 
robbery with violence, it was proved that A. 
knocked prosecutor down & B. & C. took the 
property from his pockets : — Held : (1) if A. took 
no part in the robbery, he could not be convicted 
of an assault, inasmuch as the assault was un- 
connected with the robbery, & therefore an 
independent offence ; (2) it was competent to the 
jury to find all the prisoners guilty of an assault, 
if they were of opinion that prosecutor had not 
been robbed by either of them, but only assaulted 
by all of them. — R. v. Barnett, O’Brien & 
Whitney (1848), 2 Car. ^ Kir. 694 ; 3 Cox, O. C. 
432. 

Annotations: — As to (1) Reid. R. v. Phillips (1848), ^ Cox, 
C. C. 225. As to (2) Distd. R. v. Pliillips (1848), 3 Cox, 
C. C. 225. 

511. Wounding.] — Where two persons make 
an attack upon a third, & one of the two stabs him 

■..rii-V* ^ 4-l-krt o o 4 1 oO 41-io4- 4 VkA 

person who did not stab assented to & was co- 
operating with the particular blow by which the 
injury was inflicted, without being aware that a 
knife was used, in order to find him guilty of an 
assault. — R. r. Burns & Smith (1849), 13 J. P. 
138. 

512. Larceny.] — Where a prisoner is charged 
in two counts with stealing & receiving, the jury 
may return a verdict of guilty on the latter count, 
if warranted by the evidence, although the evidence 
is also consistent with prisoner having been a 
principal in the second degree in the stealing. 

To constitute a principal in the second degree 
there must be a common purpose (Wilijams, J.). 
— McEvin’s Case (1868), Bell, 0. C. 20 ; svb nonu 
R. r. Hilton, 28 L. J. M. C. 28 ; 32 L. T. O. 8. 
151 ; 22 J. P. 770 ; 6 Jur. N. S. 47 ; 7 W. R. 69 ; 
8 Cox, C. C. 87, C. C. R. 

Annotation: — Refd. R. v. Coggins (1873), 29 L. T. 469. 

513. Mere presence not sufficient — Murder.] — 
Where a man murders another it does not neces- 
sarily follow that those in his company are 
involved in the ciime & it may be that they arc 
guilty of manslaughter only, even though they 
knew of animosity between the murderer & his 
victim. Even if A. had some days before heard 
B. threaten to kill O., if A. merely stood by, 
without any malice against 0. & without cou' 
tributing in any way to the fact, he might not be 
guilty even of manslaughter, but if A., knowing 
of the design of B. to kill O., accompanies B. in 
that design A C. is killed in his presepce, then A. 
is guilty of murder though he had no hand in it. 


AND Procedure. 

50 also if A. said that he would stand by B. But 
if A. accompanies B. in an unlawful action, & 
after that is over 0. happens to come in the way 
of B. & is killed by B., then A. is not guilty. — 
Mohun’s (Lord) Case (1692), Holt, K. B. 479 ; 
12 State Tr. 949 ; 90 E. R. 1164. 

Annotations: — Mentd. R. v. Acton (1729), 1 Bam. K. B. 

250 ; R. V. Dalton (1731), 2 Stra. 911 ; R. v. Magrath 

(1745), 2 Stra. 1242 ; R. v. Andrews (1844), 2 Dow. & L. 

10. 

514. Manslaughter — Presence at prize- 

fight.] — R. V, Hodkiss (1882), cited in 8 Q. B. D. 
at p. 560. 

Annotation : — Consd. R. v. Coney (1882), 8 Q. B. D. 534. 

516. .] — Prisoners were in- 

dicted for a common assault. They were in a 
crowd, which surrounded a ring, formed by ropes 
supported by posts, where a prize fight was going 
on. They took no part in the management of 
I the fight, & they neither said nor did anything : — 
Held : the combatants at a prize fight, & all 
I persons aiding & abetting therein, are guilty of an 
I assault, for which an indictment will lie. 

Serrible : mere presence of a person, unexplained, 
at a prize fight affords some evidence for the 
consideration of a jury of an aiding or abetting in 
such fight. 

It is a general rule in the case of principals in the 
second degree that there must be participation 
in the act, &; that, although a man is present 
whilst a felony is being committed, if he takes no 
part in it, A does not act in concert with those 
who commit it, he will not be a principal in the 
second degree merely because he does not en- 
i deavour to prevent the felony, or apprehend the 
j felon. Where presence may be entirely accidental, 
it is not even evidence of aiding A abetting 
' Where presence is primd fade not accidental it is 
evidence, but no more than evidence, for the jury 
(Cave, J.).— R. v. Coney (1882), 8 Q. B. D. 534 ; 

51 L. J. M. C. 66 ; 46 L. T. 307 ; 46 J. P. 404 ; 
30 W. R. 678 ; 15 Cox, C. C. 46, C. C. R. 
Annotations; — CODsd. Seaward v. Paterson, 11897J 1 Cli. 

545 ; Du Cros v. Lambourne, [1907 j 1 K. B. 40. 

516. Must be illegal purpose.] — R. v, Nubolt 
(1512), Keil. 161 ; 72 B. R. 335. 

517. Violence by member of a crowd — 

Actual perpetrator not identified.] — Where in a 
village a mob assembled to carry an effigy, A 
were riotously conducting themselves, T., the 

, parish constable, in endeavouring to stop the 
' proceeding, was struck. On a summons for an 
assault against L., one of ten persons from whom 
the blow proceeded, no evidence being given to 
show which of them struck the blow : — Held : the 
! justices were right in dismissing the case, A the 
I rule that all were equally guilty participators did 
i not apply. — Tuckey v. Little (1863), 27 J. P. 
135. 


sufficient evidence to warrant the 
prisoner’s conviction, for there was 
no direct proof that he was present 
when the blow weis struck, & no 
evidence whatever that he A the 
others were together with any common 
unlawful purpose ; & the words 

spoken we.e in themselves unim- 
portant. — R. V, CURTLEY (1868), 27 
U. C. R. 613.— CAN. 

611 i. Wounding.] — A., being fired 
at A hit by one of a gang : — Held : upon 
an indictment for aiding A abetting 
the person who shot at A., with intent 
to kill, it ought to have been loft to 
the jury, as a ground of acquittal, 
whether the prisoner was not aiding 
in the very shot which inflicted the 
wound. — R. V, MAlhone (1819), 1 
Craw. A D. 156.— IR. 


o. Conspiracy .] — An indictment for 
conspiracy charged G., a member 
of W., with conspiracy with certain 
other members of W. to secure by 
lawful means the release of B., a member 
of W., who was serving a sentence. 
The only evidence agaimst G. was that 
he waa present at an ordinary meeting 
of W. where he spoke but did not 
refer to B.’s release. At that meeting 
another of accused spoke A advocated 
effecting B.’s release by unlawful 
means : — Held : accused’s presence 
at the meeting when the speech was 
made did not afford sufficient evidence 
to support his conviction on this count. 
— R. V. Reeve (1917), 17 S. R. N. 8. W. 
81 ; 34 N. a W. W. N. 123.— AUS. 

p. False pretences.] ^ The infor- 


mation charged deft, with obtaining 
money by false pretences. The pre- 
tended cheque was actually presented 
not by deft., but by R. in his presence. 
There was evidence of a preconcerted 
design on the part of R. A deft. Chair- 
man directed the jury that if it were 
established by evidence that the 
scheme was arranged between the 
deft. A R. from the first that they were 
both influenced by a common object 
A mutually assisted in carrying it out, 
A that the one as well as the other 
obtained part of the spoil at the time 
the cheque was cashed, then deft, as 
well as R. would bo guilty under the 
Information -.—Held : direction was 
right A deft, properly convicted. — • 
R. V. Knowling (1877). Knox. 329.— 
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W Offences against the Person, 

51 8. Murder.] — If several persons act together 
with a common intent, every act done by each of 
them in furtherance of that intent is done by all. 

If a deadly weapon be used, an intention to 
kill is to be inferred — not so from a blow with a 
fist. 

From continued violence, after much beating, 
an intention to kill may be inferred. — MACKniN & 
Murphy^s Case (1838), 2 Lew. O. C. 225. 

519 . Intention to commit an assault — 

Assault by one of a party.] — R. r. Nubolt (1512), 
Keil. 161 ; 72 E. R. 335. 

520. — .] — R. V, Griffith (1558). 

1 Plowd. 97 ; 75 E. R. 162. 

521. .] — Prisoners came at 11 

o’clock one night to a public -house & demanded 
some beer. The publican refused to serve them 
owing to the late hour & they left. Some time 
afterwards when the door of the public-house was 
opened to let out some company one of the 
prisoners rushed in & again demanded beer. He 
was collared by the publican, who, when they 
reached the outer door of the public-house, re- 
ceived a violent blow on the head from the other 
prisoner who had remained outside, from which 
he subsequently died : — Held : both prisoners 
were guilty of murder, as it appeared prisoners 
came a second time with a deliberate intention to 
use personal violence if their demands were not 
complied with. — R. Willoughby (1791), 1 

East, P. C. 288. 

522. Resisting arrest.] — R. v. Standlie 

& Andrews (1668), 1 Sid. 159 ; 82 E. R. 1031 ; 
sub nom. Stanlp:y’s Case, Kel. 86 ; 1 Keb. 584. 

523. Presence in order to see act done.] — 

Where one person shoots another & two are with 
him, though they do notliing but come on purpose 
to countenance that evil fact, that is murder in 
them all (Pemberton, O.J.). — Coningsmark’s 
(Count) Case (1682), 9 State Tr. 1. 

Annotaiion : — Mentd. Mansell v. R. (1857), 8 E. & B, 54. 

524. .] — Mohun’s (liORD) Case, No. 

513, ante, 

525. Assault by several — Stab by one.] — 

Six men assaulted another man. In the course of 
the assault one of them inflicted a stab killed 
the person assaulted. They were jointly indicted 
for murder: — Held: (1) the man who stabbed 
was guilty of murder, whether he intended to kill 
or not; (2) the other five would be guilty of 
murder if they participated in a common design 
to kill; (3) if there was no common design to 
kill, if the knife was used in pursuance of a common 
design to use it, they would all bo guilty of murder: 
(4) if there was no common design to use the knife, 
if being present at the moment of stabbing, they 
assented, & manifested their assent by assisting in 
the offence, they were guilty of murder; (5) if 
neither of the last three modes of putting the case 
be proved against the five, the stabber must be 
found guilty & the rest aquitted ; (6) if it could 
not be ascertained which of them stabbed, all 
must be acquitted. — R. r. Price (1858), 8 Cox, 
C. C. 96. 

526. Common design to use violence in 

biurglary,]— -On a charge of murder, deceased 
having been found tied hand & foot, & with 
something forced into the throat, apparently to 
prevent any outcry, but which bad caused suffoca- 
tion, & the state of the premises showing that a 
burglary had been committed, & the evidence 


against prisoner being a chain of circumstances 
tending to identify him as one of two persons 
employed in the burglary (the other of whom had 
not been apprehended) the jury were directed, 
that, if satisfied that prisoner was engaged in the 
burglary, & a party to the violence on the person 
of deceased, they should find him guilty of the 
murder. — R. v, J^anz (1861), 2 F. & F. 580. 

527. Common design to kill.] — R. v. 

Turner, No. 458, ante. 

528. Common design to commit felony.] — 

All engaged in a common design to commit a 
felony are guilty of murder, though only one 
strikes the fatal blow. — R. v, Rubens & Rubens 
(1909), 2 Cr. App. Rep. 163, C. C. A. 

Annotation : — Mentd. R. v. Roho (1919), 14 Cr. App. Rep. 

14. 

529. Manslaughter — Common design to Inflict 
unlawful violence.] — R. v. Turner, No. 458, 
ante, 

530. Death in a fight.] — A. & B. engage 

in a quarrel with C. & D. ; A. fights with C., & 
B. with D. ; A. kills C. ; B. is equally guilty of 
manslaughter with A. — Thody’s Case (1673), 1 
Freem. K. B. 514 ; 89 E. R. 386. 

531. .] — If A. & B. agree together 

to assault C. with their fists, & 0. receives a chance 
blow of the fists from either of them, both A. &: B. 
are guilty of manslaughter. But should A., of his 
own impulse, kill C. with a weapon suddenly 
caught up, B. would not be responsible for the 
death, he being only liable for acts done in pur- 
suance of the common design of himself <fe A. — R. 
p. Caton (1874), 12 Cox, 0. 0. 624. 

Annotation : — Distd. R. v. Rubens & Rubens (1909), 2 

Cr. App. Rep. 163. 

532. Shooting.] — Persons present, aiding & 
assisting in shooting of another, are principals. — 
Coal-Heavers’ Case (1768), 1 Leach, 64, C. C. R. 

533. Felonious wounding — Wound inflicted 
during a robbery.] — R. v, Bowen, No. 460, ante, 

534.. j — B. was indicted, with three others, 

for an assault with intent to do some grievous 
bodily harm. It was proved that he, with the 
other prisoners, had assaulted prosecutor, & after- 
wards they had returned together & picked up 
some stones. Then B. withdrew, & the other 
prisoners threw the stones & wounded prosecutor. 
The jury found the three prisoners who threw the 
stones guilty of the felony, & B. guilty only of a 
common assault ; — Held : B. was rightly con- 
victed. — R. V, Phillips (1848), 3 Cox, C. C. 225. 

(c) Agreements to commit Suicide. 

535. If death results survivor Is guilty of 
murder.] — If two encourage each other to murder 
themselves together, &; one does so, but the other 
fails in the attempt upon himself, lie is a principal 
in the murder of the other. — R. v. Dyson (1823), 
Russ. & Ry. 623, C. C. R. 

536. .] — If two persons mutually agree to 

commit suicide together, & the means employed 
to produce death only take effect on one, the 
survivor will, in point of law, be guilty of the 
murder of the one who died. — R. v. Alison (1838), 
8 C. & P. 418. 

537. .] — If two persons enter into an 

agreement to commit suicide together &; the 
means employed to produce death prove fatal in 
one only, the" survivor is guilty of murder. — R. v, 
Jessop (1887), 16 Cox, C. C. 204. 

Annotation : — Reid. R. v. Abbott (1903), 67 J. P. 151. 


PART I. SECT. 6, SUB-SECT. 3.— B. (b). 

1— ‘Persons actively assisting a Hindu widow in becoming a sati are guilty of the offence of abetment of suicide- 
-H. v. Ham Dayal (1913), 1. L. R. 36 All. 26.-— IND. 
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Sect* 6. — Degrees of criminal liability : Sub-sect* 3, 
B. (c), (d), je) d: if) i*] 

538. .] — If two persons enter into aji 

agreement to commit suicide together, & in 

^ accordance with that agreement, they attempt to 
take their lives, but one of them survives, the 
survivor is guilty of murder. The fact that the 
survivor may not have made any real endeavour 
to take his life or have had any real intention to 
do so, makes no difference in law. — R. v* Stor- 
MONTH (1897), 61 J. P. 729. 

539. .J — If two persons agree together to 

commit suicide, & in accordance with that agree- 
ment attempt to take their lives, but one of them 
survives, the survivor is guilty of murder. — R. v* 
Abbott (1903), 67 J. P. 151. 

(d) Prizefights. 

540. Liability of persons present other than the 
actual fighters — Presence as spectator.] — R. v* 

Wilburn (prior to 1602), Noy, 60 ; 74 E. R. 1019. 

541. Encouraging.] — If several are in 

concert encouraging one another & co-operating, 
they arc all equally guilty, though one only 
committed the actual assault (Bayley, J.). — 
Anon. (1829), 1 Lew. C. C. 17. 

542. .] — When several persons go 

out together deliberately to commit murder, they 
are all equally guilty, & may all be indicted as 
principals in the first degree : all are alike guilty 
— the seconds as well as the principals. When 
the combat is not an act of deliberation, but 
ensuing upon a sudden quarrel, & one of the 
combatants is killed, no advantage being taken, 
or sought, the law, in consideration of human 
weakness, regards this homicide not as murder 
but as manslaughter. But when the duel is 
premeditated, there being time for cooling, & an 
appointment made to fight with deadly weapons, 
& one is killed, all who are present encouraging 
the conflict incur the guilt of murder (Cresswell, 
J.).— R. V* Grant (1844), 8 J. P. 139. 

543. Deliberate attendance In order to 

watch.] — Persons who arc present at a prize fight, 
& who have gone thither with the purpose of 
seeing the persons strike each other, are all 
principals in the breach of the peace & indictable 
for an assault, as well as the actual combatants ; 
& it is not at all material which of the combatants 
struck the first blow. — R. v. Perkins (1831), 4 
0. & P. 637 ; 2 Man. & Ry. M. C. 606. 

Annotations : — Consd. R. v. Coney (1882), 8 Q. B. D. 534 

Refd. R. V. aarkBon (1892), 66 L. T. 297. 

544. Encouragement may be by mere 

presence.] — When, upon a previous arrangement, 
& after there has been time for the blood to cool, 
two persons meet with deadly weapons, & one of 
them is killed, the party who occasions the death 
is guilty of murder, & the seconds also are equally 
guilty ; & with respect to others shown to be 
present, the question is, did they give their aid 
& assistance by their countenance & encourage- 
ment of the principals in the contest ? Mere 
presence will not be sufficient ; but if they sustain 
the principals either by advice or assistance, or 
go to the groimd for the purpose of encouraging 
& forwarding the unlawful conflict, although they 
do not say or do anything, yet if they are present. 


assisting & encouraging by their presence at the 
moment when the fatal shot is fired, they are, in 
law, guilty of the crime of murder. — R. v* Young 
(1838), 8 0. & P. 644. 

Annotation : — Ck)lUld. R. v. Coney (1882), 8 Q. B. D. 534. 

545. ,] — Where two persons go out 

to fight a deliberate duel, & death ensues, all 
persons who are present, encouraging & promoting 
that death, will be guilty of murder. The person 
who acted as the second of the deceased person in 
such a duel may be convicted of murder, on an 
indictment charging him with being present, 
aiding & abetting the person by whose act the 
death of his principal was occasioned. — R. v. 
Cuddy (1843), 1 Oar. & Kir. 210. 

Anyiotation : — Consd. R. v. Coney (1882), 8 Q. B. D. 534. 

546. .] — R. V. Coney, No. 515, ante. 

547. Indictment of seconds.] — In an in- 

dictment against the seconds in a prize-fight, they 
may be indicted as principals, although neither of 
the principals is included in the indictment. — R. 
V. Skbats & Biles (1846), 7 L. T. O. S. 433. 

(e) Possession* 

548. Housebreaking implements.] —Where several 
persons are found out together by night for 
the common puijiose of housebreaking, & one 
only is in possession of the housebreaking imple- 
ments, all may be found guilty of the misdemeanour 
of being found by night in possession of imple- 
ments of housebreaking without lawful excuse 
under Larceny Act, 1861 (c. 96), s. 68, for the 
possession of one is in such case the possession of 
all.— R. V. Thompson (1869), 21 L. T. 397 ; 33 
J. P. 791 ; 11 Cox, C. C. 362, C. C. R. 

549. Explosive substance — Explosive Substances 
Act, 1883 (c. 3), s. 4.] — If several persons are con- 
nected in a common design to have articles, 
amounting to an explosive substance within the 
above Act, made for an unlawful purpose, each of 
the confederacy is responsible in respect of such 
articles as are in the possession of others con- 
nected in the carrying out of their common 
design. — R. v. Charles (1892), 17 Cox, C. C. 499. 

550. Counterfeit Coin.] — When pieces of 
counterfeit coin are found on one of two persons 
acting in guilty concert, & both knowing of the 
possession, both are guilty under Coinage Offences 
Act, 1832 (c. 34), s. 8. — Rogers’s Case (1839), 
2 Mood. C. C. 85. 

Annotations : — Reid. R. v. Gerrish & Brown (1839), 2 

Mood & R. 219 ; R. v, Wiley (1850), 2 Den. 37. 

551. .] — Where one of two persons in 

company utters counterfeit coin, & other counter- 
feit coin is found on the other person, they are 
jointly guilty of the aggravated offence, under 
Coinage Offences Act, 1832 (c. 34), if acting in 
concert, & both knowing of the possession. — R. v. 
Gerrish & Brown (1839), 2 Mood. & R. 219, 
N. P. 

Annotation : — Reid. R. v. Wlloy (1850), 2 Den. 37. 

552. .] — R. V* Williams, No. 94, ante* 

553. Arms when in pursuit of game.] — If 
several persons are out with the intent to kill 
game, & only one of them is armed, the rest who 
are unarmed are liable to be convicted under 
67 Geo. 3, c. 90. — Smith’s Case (1818), Russ. & Ry. 
368, C. C. R. 

Annotation : — Oonsd. R. v. Goodfellow (1845), 9 J. P. 297. 
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660 i. Counterfeit coin. ] — Where two 
■fl were charged with having 
coin in their possession at the 
time of uttering other base coin : — 
Held: It waa suflacient to establish 
the offences under the statute against 


both prisoners, to show that they were 
acting under a common design in 
uttering, although one of them only 
had possession of the base coin. — 
H.M. Advooai’e V, Sutherland & 
Gibson (1848), 1 J. Shaw, Just. 135.^ 
SCOT. 

- 653 i. Arms when in pursuit of game.] 


— When several persons are out in 
company for the purpose of taking or 
destroying game & only one of them 
is armed the rest who are imarmod are 
liable to be convicted under 9 Geo. 4, 
o. 69. — H.M. Advocate v. Granger 
4 Irv. 432 ; 36 So. Jur. 3. 
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554. Possession by one without the know- 

ledge of the others.] — If several go into a close in 
the night to kill game, & one has arms without the 
knowledge of the others, the other persons who 
are unarmed are not liable to be convicted under 
57 Geo. 3, c. 90. — R. v. Southern (1821), Russ. 
& Ry. 444, C. 0. R. 

(/ ) Collateral Acts, 
i. Consequent upon Common Design, 

555. Riot by several — Murder by one.] — Sis- 
8INGHUR8T HoUSE CASE (1673), 1 Hale, P. C. 
402. 

556. .] — If several make a riot, & a 

man is killed, they are all principals in the murder. 
Though the indictment be against prisoner for 
aiding, assisting & abetting A., who was acquitted, 
yet the indictment & trial of this prisoner is well 
enough, for who actually did the murder is not 
material ; the matter is that a murder was com- 
mitted & the other is but a circumstance, k, all 
are principals in this case ; therefore if a murder 
be proved it is well enough (Holt, C.J.). — R. v, 
Wallis (1703), 1 Salk. 334; Holt, K. B. 484 ; 
91 R. R. 294. 

557. Manslaughter by one.] — If sundry 

persons be together, aiding & assisting to an 
action, wherein a manslaughter ensues, as in case 
of a sudden business without malice prepense, they 
are equally guilty of the manslaughter, as they 
are in the case of murder prepense (per Cur.). — 
Cornwallis’s (Lord) Case (1678), 7 State Tr. 
143. 

Annotation : — Mentd. R. v. Pain (1096), Comb. 358. 

558. Riotous demolition by several — Murder by 
one.] — R. V, Howell, No. 467, ante. 

559. Robbery by several — Robbery of different 
kind committed by one in course of original 
robbery.] — ^A. & B. assaulted C, to rob him in the 
highway, but C. escaped by flight, & as they were 
assaulting him A. rode from P. & B., & assaulted 
D. out of the view of P. & B. & took from him a 
dagger by robbery, & came back to P. & B. & 
for this was P. indicted & convicted of robbery, 
though he assented not to the robbery of D. 
neither was it done in his view, because they 
were all three assembled to commit a robbery, & 
this taking of the dagger was in the mean time. — 
R. V, PuDSEY (1686), 1 Hale, P. C. 534 ; Post, 364 ; 
1 And. 116 ; 123 E. R. 383. 

560. Murder by one.] — Where two persons 

charged with murder by the same indictment had 
made statements implicating one another, & those 
statements were evidence for the prosecution, the 
ct., upon the application of counsel appearing for 
one prisoner, allowed them to have separate 
trials. 

Where two persons go out with the common 
object of robbing a third person, & one of them, 
pursuit of that common object, does an act 
which causes the death of that third person, 
under such circumstances as to be murder in him 


who does the act, it is murder in the other also. — 
R. V, Jackson (1857), 7 Cox, C. 0. 357. 

561. Burglary by two — Violence by one after 
escape of the other.] — Prisoners were indicted for 
burglary, k C., in endeavouring to escape, had 
used great violence k seriously injured prosecutor. 
The jury found C. guilty on the whole indictment 
for burglary committed with violence, k the other 
prisoner of burglary without violence. 

If two persons set about the commission of a 
crime, & one of them, in the execution of their 
common purpose, uses violence, both may be 
convicted of the whole offence ; but if the violence 
used by the one take place after the other has 
escaped, k is resorted to merely to prevent being 
captured, then only the one actually using it is 
within the meaning of the statute (Lord Denman, 
C.J.). — R. V, Harvey k Caylor (1843), 2 L. T. O. 8. 
193 ; 1 Cox, C. 0. 21. ^ ^ 

562. Burglar admitted by servant—Murder by 
burglar.] — A woman servant conspired with her 
paramour to rob her mistress. The man came in 
the night, k she hid him, & then he killed the 
mistress : — Held : the man was guilty of murder, 

the woman of petit treason. — Anon. (1568), 
Moore, K. B. 91 ; 72 E. R. 461. 

See, now. Offences against the Person Act, 
1861 (c. 100), s. 8. 

563. Breach of peace by several — Manslaughter 
by one.] — If two or more persons go out together 
with a purpose to commit a breach of the peace, 
k in the course of the accomplishment of that 
common design, one of them kills a man, the 
other also is guilty of manslaughter. — R. v, 
Harrington (1851), 5 Cox, C. C. 231. 

564. Furious driving on highway by two— 
Death caused by one.] — (1) If each of two persons 
be driving a cart furiously along the public road, 
k inciting k encouraging each other so to drive, 
k one of the carts runs over a man k kills him, 
both are guilty of manslaughter, the one as 
principal in the first degree, the other as principal 
m the second degree. 

(2) Prisoners are charged with contributing to 
the death of deceased by their negligence k 
improper conduct, k, if they did so, it matters not 
whether he was de^f, or dmnk, or negligent or in 
part contributed to his own death, for in this 
consists a great distinction between civil k 
criminal proceedings. If two coaches run against 
each other, k the drivers of both are to blame, 
neither of them has any remedy against the other 
for damages. But in the case of loss of life the 
law takes a different view k the converse of that 
proposition is true, for there each party is respon- 
sible for any blame that may ensue, however large 
the share may be, & so highly does the law value 
human life that it admits of no justification 
wherever life has been lost, k the carelessness or 
negligence of any one person has contributed to 
the death of another person. Generally it may be 
laid down that, where one by his negligence has 
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assembling buui;/ oi an umawia 
Msembly whe^er a riot takes place 
or not, oc it a homicide takes place ii 
unlawful assembly 
tiff ^ S?® taking a part in the unlawfu 

afera. 


constable in lawnil charge of a number 
of prisoners is killed by one of them 
in the prosecution of a common design 
to escape at all hazards, it is murder. — ■ 
R. V . Crookwell (1866). 6 N. S. W. S. 
O. R. 119.— AUS. 

t. .] — The prisoner & two 

other men were in lawful custody 
in a cab, when loaded pistols were 
thrown in by an unknown person, & 
all three endeavoured to escape by 

S the pistols. In the stru^le 
ensu^ one of the constables 
in charge of the three men was shot, 
k killed by one of the prisoners. The 
trial judge told the jury that there 


was no evidence of common design up 
j to the moment the pistols wore thrown 
in, yet if at that moment, before the 
shot fired that killed the constable, 
the three men resolved to escape from 
lawful custody, each was responsible 
for the acts of the other. The jury 
did not agree as to whether the prisoner 
aotually^red the shot which killed the 
constable, but found the prisoner 
guilty on what their foreman called 
the second “count,** & their verdict 
was recorded with their consent as 
one of “ guilty,*' with a clause added 
as to their inability to ajpee as to 
whether the prisoner fired the shot : — 
Held : having regard to the evidence 
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contributed to the death of another, ]ie is re- 
sponsible (Pollock, C.B.)* — R* Swindall 

(1846), 2 Car. & Kir. 230 ; 2 Cox, C, C. 141. 
Annotation: — As to (2) Refd. Daut’s Case (1865), Lo. & Ca. 
667. 

566, Negligent use of firearms by several — 
Death caused by one.] — R. v. Salmon, No. 459, 
ante. 

566. Deer-steallng by several — Murder by one.] 

— D. & others came to steal deer in P.’s park, & 
one of the company killed the keeper in the park 
while D. (fe the rest were in other parts of the park : 
— Held : this was murder in them all. — R. v. 
Dacre (Lord) (1543), 1 Hale, P. C. 439 ; Post. 354. 
Annotations: — Consd. Stanley’s Case (1663), Kel. 86; R. 
V. Borthwick (1779), 1 Doug. K. B. 207. Refd. R. r- 
Wannole, etc. (1619), Palm. 35 ; R. v. Plummer (1701), 
12 Mod. Rep. 627 ; Oneby’s Case (1726), 17 State Tr. 29. 

567. .] — Four were caught killing 

deer in a park between three <& four in the morning. 
One stabbed a keeper, who died of the blow ; 

ETC. (1619), Palm. 3’5 ; 81 E. R. 966. 

568. Night poaching by several — Murder by 
one.] — Where gamkeepers had seized two persons 
who were poaching in the night, & they, having 

called to a third, who came up & 
•ne of the gamekeepers, this is murder in 
all, though the two struck no blow, & though the 
gamekeepers had not announced in what capacity 
they had apprehended them. — R. v. Wiiithorne 
(1828), 3 C. & P. 394. 

569 — If gamekeepers attempt to 

apprehend a gang of night poachers, & one of the 
gamekeepers be shot by one of the poachers, this 
will be murder in all the poachers, unless it be 
proved that either of them sefjarated himself from 
the rest, so as to show that he did not join in the 
act. — R. V. Edmeads (1828), 3 C. P. 390. 

570. Unlawful act by several — Murder by one.] 
— If a party who is arrested doth any act of 
violence to endeavour a rescue, & then after that 
one of his party killeth the bailiff, or any that 
cometh in his aid, this is murder in the party 
arrested, for when sevex’al men join in an unlawful 
act they are all guilty whatever happens {per 
CuR.). — Stanley’s Case (1663), Kel. 86 ; 1 Keb. 
584 ; 84 E. R. 1094 ; svJb nom. R. v. Standlie & 
Andrews, 1 Sid. 159. 

571. .] — Where persons are doing an 

unlawful act if murder ensues all are guilty. — 
Ashton’s Case (1698), 12 Mod, Rep. 256 ; 88 
E. R. 1304. 

ii. Not Consequent upon Common Design. 

572. Common design to commit a felony — 
Felony of different kind committed by one — 


& Criminal Code, 8. 61 (2), tliat the 
offence being murder in the actual 
perpetrator was murder in the prisoner, 
even if he were not the actual per- 
petrator. — R. V. Rice (1902), 22 C. L. T. 
225 ; 4 O. L. R. 223 ; 1 O. W. R. 399. 
—CAN. 

u. Nifjht poaching hy several — Assault 
hy one.] — Four panels were convicted 
of night poaching & aggravated 
assault on a gamekeeper. Judge 
directed jury that all had gone out 
for a night’s sport, all are present 
when the first violence is committed, 
& when one is seized, the others came 
to his assistance & all are apprehended 
together. When all persons are 
similarly armed & it is not proved by 
whose hand the most severe injury 
was inflicted, three cannot be acquitted 
because another & different njury is 


AND Procedure. 

Absence of concurrence of others.] — A party not 
cognisant of the intention of his companion to 
commit murder, is not liable, though in his com- 
pany to do an unlawful act. 

If three persons go out to commit a felony, & 
one of them, unknown to the others, put a pistol 
in his pocket & commits a felony of another kind, 
such as murder, the two who did not concur in this 
second felony will not be ^ilty thereof, notwith- 
standing it happened while they were engaged 
with him in the felonious act for which they went 
out (Park, J.). — Duffey & Hunt’s Case (1830), 

1 I.ew. C. C. 194. 

573. Common design to steal — Act of violence 
by one in resisting arrest.] — Two private watch- 
men, seeing prisoner & another person with two 
carts laden with apples, wont up to them, in- 
tending, as soon as they could get assistance, to 
secure them. One of the watchmen walked 
beside prisoner, & the other watchman beside the 
other person, at some distance from prisoner. 
The other pereon wounded the watchman who was 

satisfied that prisoner Sc the other person had not 
only gone out with a common purpose of stealing 
apples, but also had the common purpose of 
resisting, with extreme violence-, any ^rson who 

674. Common design to poach — Murder by one 
— No evidence of intention to carry out design at 
all hazards.] — The doctrine of constructive homi- 
cide, as regards offenders not actually present at, 
or parties to, an act of homicide, but sought to 
be made liable for it by reason of their being 
engaged in a common purpose, in tlie course of 
carrying out which the act of homicide occurs, 
only applies (there being no evidence of a common 
intent to carry out the purpose at all hazards, & 
by all means), where the common purpose is 
felonious, not where it is merely unlawful, as in 
the case of a misdemeanour, such as night poaching. 
Therefore, where several men were engaged at 
night poaching, & in a scuffle with a gamekeeper, 
he was killed by a shot from the gun of one of 
them; — Held: (1) whether or not the gun was 
fired, there being no evidence that the other 
prisoners were parties to the act of firing it, they 
were not guilty even of manslaughter, merely by 
j reason of the act of homicide occurring in the 
* course of poaching ; (2) even although the gun 
went off accidentally in the course of a scuffle with 
the keeper, he having a right to take the gun, it 
was manslaughter in the man who caused it. — 
R. V . Skeet (1866), 4 P. & F. 931. 

575. Dissociation of one from act 

I causing death.]— R. v. Edmeads, No. 569, ante. 
j 576 , Common design to poach not of 


held guilty of murder under the Code, 
8. 69. — R. V . Klnio.k, R. V . Clements. 
R. V . Burdie (1920), 2 W. W. R. 606 ; 
53 D. L. R. 298 ; 30 Man. L. R. 415.— 

CAN. 

, & C. were 

proved to have connived at a robbery 
In which excessive violence was used, 
resulting in the death of the persons 
robbed. The Sessions Judge convicted 
M. & C. of abetment of murder, on the 
ground that the death was “ a probable 
consequence of the Intention known & 
abetted ’’ by them : — Held : the test 
of guilt in charges of abetment must 
always be whether, having regard to 
the immediate object of the instigation 
or conspiracy, the act done by the 
principal Is one which, according to 
ordinary experience & common sense, 
the abettor must have foreseen as 


done by the fourth. — H.M. Advocate 
u. Hwaxston (1836), 1 Hwin. 54 at 

p. 60.-H5COT. 

PART I. SECT. 6, SUB-SECT. 3.- 
B. ( f ) ii. 

a. Common design to rob — Murder 
hy one.]~~An Act of violence causing 
death, done in furtherance of a felon! - 
ous crime of violence, is murder. If 
a person in proceeding to rob another 
points a loaded firearm at him which 
I unintentionally goes off & kills him, 

I that is murder. Being engaged in the 
j commission of a crime of violence, 
j his Intention to discharge the firearm 
cannot be regarded separately from 
I his intention to commit robbery. 

1 Others engaged in the robbery along 
with the person causing the death 
1 under circumstances as aforesaid were 
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Itself evidence of Intention to commit murder.] — 

Suspicion that A. intends to arrest C. will not, per 
se, clear C. from the charge of murder if he kills 

A. to prevent the arrest. 

Semble : circumstances simply indicative of a 
common intention to poach will not make one of 
the poachers answerable if one of his companions 
kills a keeper whilst he is himself continuing his 
flight. — B. V, Chandler & Keen (1844), 3 
L. T. O. S. 304. 

577. Assault on keeper — No evidence of 

intention to inflict violence.] — In an indictment 
against A. & B. & six others, for shooting at C. 
with intent to maim, it appeared that prisoners 
were out poaching, & that A. having fired without 
effect at the keepers, called out to his companions 
to fire, whereupon B. fired at prosecutor, & 
severely wounded him ; — Held : A. <fc B. alone 
were liable to be found guilty. — B. v. CouziNS, 
Burrows, Keeble, Harsum, Smith, Hatcher & 
Palmer (1849), 13 L. T. O. S. 327 ; 13 J. P. 254. 

578. — .] — Prisoners were in- 
dicted for night poaching, & for assaulting a game- 
keeper with intent. Prisoners were seen upon the 
land of prosecutor at night in pursuit of game. 
They escaped into a highway & there assaulted 
the keepers. But the keepers stated that they 
had not followed prisoners into the highway with 
an intention to arrest them there : — Held : 

(1) evidence of the common intent to poach did 
not sustain the allegation of a common intent to 
wound ; (2) there being no intention on the part 
of the keepers to arrest prisoners at the time when 
the attack was made upon them, it was not an 
assault within Night Poaching Act, 1828 (c. 69). — 

B. V. Doddridge (1860), 8 Cox, C. C. 335. 

579. Common design to commit assault — Felony 
committed by one not part of the common design.] 
—Macklin Murphy’s Case, No. 518, ante, 

580. .] — B. V, Price, No. 525, ante, 

681. -,] — B. V, Caton, No. 531, anfe. 

582. Illegal entry into house by several— 
Larceny by some of the party.] — Anon. (1664), 1 
Leach, 7, n. ; cited in Kel. 113 ; 12 Mod. Bep. 
629 ; 84 E. B. 1105. 

Annotation : — Reid. Hodgson’s Case (1690), 1 Leach, 0. 

583. Racing on highway — Death caused by one 
only.] — If A. & B. be riding fast along a highway 
as if racing, & A., ride by without doing any , 
mischief, but B. rides against the horse of C., 
whereby C. is thrown & killed, this is not man- 
slaughter in A.— B. V, Mastin (1834), 6 C. & P. 
396. 

584. Common design to commit trespass— 
Murder by one in sudden affray.] — Three soldiers 
went to rob an orchard ; two got upon a tree, & 


the third stood at the gate with a sword in his 
hand. The owner’s son coming by collared him 
& asked him what business he had there & there- 
upon the soldier stabbed him : — Held : murder 
in him ; but those in the tree were innocent as 
they came to commit a small trespass & the man 
was killed in a sudden affray without their know- 
ledge, but it would have been otherwise if they 
had all come thither with a general resolution 
against all opposers. — Three Soldiers’ Case 
(1697), Post. 353. 

585. Common design to do unlawful act — 
Attempt by all to resist arrest — Accidental shooting 
by one of another of the party.] — B. v, Plummier 
(1701), Kel. 109 ; 12 Mod. Bep. 027 ; Post. 352 ; 
84 E. B. 1103. 

Annotations: — Reid. Hodgson’s Case (1690), 1 Leach, 6; 

H. V. Burriflge (1735), 3 P. Wms. 439 ; K. v. Pombliton 

(1874), 22 W. R. 553. Mentd. R. v. Huggins (1730), 1 

Barn. K. B. 396 ; R. v. Francis (1735), Cunn. 165. 

586. .] — Prisoners were hired by a 

tenant to carry away his goods to prevent distress 
& went armed with bludgeons & other offensive 
weapons, & the landlord assisted by others 
attempted to i^revent it, & in the violence of the 
affray, after the constable had in vain attempted 
to disperse them, a boy standing at his father’s 
door who took no part therein was killed by one 
of the company unknown : — Held : as the boy was 
unconcerned in the affray the killing of him could 
not be imputed to the rest who were merely 
engaged in the general affray. — Hodgson’s Case 
(1690), 1 Leach, 6 ; sub nom. B. v, Hubson, 1 
East, P. C. 258. 

587. Attempt to seize goods — Accidental 

killing of bystander.] — Where persons assembled 
with force to seize goods under pretence of lawful 
authority an unarmed woman coming out of 
the house was killed by a stone thrown by one of 
the assailants at another person in the gateway : — 
Held : this was murder in them all. — Mansell & 
Herbert’s Case (1556), 2 Dyer, 128 b ; 73 E. B. 
279. 

Annotation: — Distd. R. r. Plummer (1701), 12 Mod. Rep. 

627. 

588. Nature of common design not proved 

— Riotous demolition of house by some In absence 
of others.] — B. v, Howell, No. 467, ante, 

iii. Committed after Completion of Common 
Design, 

589. Murder.] — Mohun’s (Lord) Case, No. 
513, ante, 

690. .1 — A. beat a constable in the 

execution of liis office but was separated & desisted. 
B., a friend of A., without any preconcerted arrange- 
ment, thereupon rushed in & took up the struggle 


probable ; &, haviug regard both tc 
the strlctnesB of the tests which should 
be applied to the interpretation of e 
penal statute, & specially of a section 
such as Penal Code, s. Ill, & also tc 
the n^essary difficulty of questions 
as to the state of a man’s mind at a 
particular moment, It could not, in 
the present case, be said that, because 
the accused knew of & connived at 
the Intended robbery, they must be 
presuuied to have foreseen that sucli 
excessive violence as was used was 
probable.— R. v, Mathura Das (1884), 
I. L. R. 6 All. 491.— IND, 
c. Corninon design to assault — 
iUrViy Iru one causing death. ]— 

prisoners assaulted the 
^ beating, in the 
wffioh one of the prisonert 
^ blow on the 
In e resulted in death .—Held , 
hftrt proof that prlsonerf 

had the oonunon Intention to infllci 


iiijurv likely to cause death, they could 
not be convicted of mureler. — R. v. 
Duma Baidya (1896), I. L. R. 19 Mad. 
483. — IND. 

d. Common design to do lawful act 
— Mule killed by one.) — Several per- 
sons having been indicted for killing 
a mule, on proof having been given 
that they were at the time preventing 
the illegal removal of a crop whi^ 
had been distrained : — Held : the 
person only who had actually killed 
the mule could be convicted, the others 
not having been present for an ill^al 
purpose. — R. V. Casey (1841), 2 Leg. 
Rep. 216. — IR. 

•. Excessive violence by some.] 

— If the accused are justified in re- 
sisting the theft of the crops, they 
cannot be considered as members of 
an unlawful assembly, with the com- 
mon object to assert a right to the 
disputed land & crops, because some 


members thereof may have exceeded 
the right of private defence ; but if 
some of the members continue in it, 
after the others have exceeded the 
right by the infliction of unnecessary 
violence, & aid & abet the latter, they 
also must be considered as having 
exceeded the right. Whore the ac- 
cused, throe of whom were armed 
with a sword, a scythe & an iron-shod 
stick respectively, & the rest with 
lathis, went in a largo body to a certain 
disputed land, where the labourers of 
the opposite party were reaping some 
musouri crop & attacking them, fat^ly 
wounding one & severely injuring 
another, it was held that the accused 
who ordered the attack & those who 
used the weapons had exceeded the 
right of private defence, & so also the 
others, who continued in the unlawful 
assembly thereafter & aided & abetted 
the former. — Baijnath Dhanuk v. 
R. (1908), I. L. R. 36 Calo. 296.— IND. 
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& the constable was killed without A. taking any 
further part : — Held : B. was guilty of murder, 
but A. was innocent, for it did not appear that 
A. & B. had previously agreed upon offering any 
violence to the constable, or to obstruct him in 
the execution of his office, & the murder was not 
committed in consequence of any unlawful com- 
bination between them. — R. v, A. & B. (temp. 
1688-1710), Fost. 353. 

591. .] — Two men wore beating another 

In the street & a stranger passing said, “ I am 
ashamed to see two men beat one,” whereupon one 
of those who were beating the one, rushed at the 
stranger & stabbed him so that he died later. 
Both were indicted as principals in the murder : — 
Held : because it did not appear that one of them 
intended any injury to the person killed, he could 
not be guilty of his death either as principal or 
accessory, for although they were both doing an 
unlawful act, the death of the party did not 
ensue upon that act. — Anon. (1723), 8 Mod. Rep. 
164 ; 88 E. R. 121. 

592. Robbery by one — Previous assault by 
several.] — If a gang of poachers attack a game- 
keeper, & leave him senseless on the ground, & 
one of them return & steal his money, etc., that 
one only can be convicted of the robbery, as it 
was not in pursuance of any common intent. — 
R. V. Hawkins (1828), 3 0. & P. 392. 

593. Violence in resisting arrest.] — If several 
are out for the purpose of committing a felony, 
<fc upon an alarm run different ways, & one of 
them maim a pursuer to avoid being taken, the 
others are not to be considered principals in such 
act. — White & Richardson’s Case (1806), Russ. 
& Ry. 99, C. C. R. 

594. .] — R. V. Harvey & Caylor, No. 561, 

arde. 

(g) Evidence of Common Purpose. 

595. Murder — Supplying drug for abortion — 
Not party to administration.] — Prisoner, at the re- 
quest of a pregnant woman who wished to procure 
abortion, obtained for her a poisonous drug. He 
knew the purpose for which she wanted it, & though 
he gave it to her for that purpose, he was unwilling 
that she should use it, & he did not administer it 
to her or cause her to take it. She, however, took 
it for the pu^ose assigned, & died in consequence : 
— Held : prisoner was not liable to be convicted 
on an indictment charging him with the murder 
of the woman. — R. v. ififtETWELL (1862), Le. & Ca. 
161 ; 31 L. J. M. C. 145 ; 6 L. T. 333 ; 26 J. P. 
499 ; 8 Jur. N. S. 466 ; 10 W. R. 545 ; 9 Cox, C. C. 
152, C. C. R. 

Anriotation : — Refd. R. V. Lomatj (191.3), 78 J. P. 152. 

596. Coining — Sufficiency of evidence.] — R. v. 

Isaacs (1813), Russell on Crimes & Misdemeanours, 
8th ed. 354. 

597. Riot — Verbal encouragement without 
physical assistance.] — Verbal encouragement & in- 
clement at the time & place of the offence but 
without physical assistance in it is sufficient for 
conviction as a principal in the second degree. — 
R. V. Roycb (1767), 4 Burr. 2073 ; 98 E. R. 81, 
C. C. R. 

dntwtation .’—UM. R. v. Smith O'Brien (1848), 7 State 

Tr. N. S. 1. 

698. Unlawful assembly — Attendance as par- 
Isan.] — If the purposes of an assembly are unlawful, 
svery one who, after becoming aware o^ those pur- 
>oses, attends as a partisan without taking steps 
o counteract such purposes, is guilty of taking 
>art in an unlawful assembly. If there are circiun- 
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stances of illegality such as the exhibition of arms, 
so as to excite terror, every one who, with know- 
ledge of those circumstances, lends himself to tho 
purposes of the meeting is guilty. — Dewhxtbst’s 
Case (1820), 1 State Tr. N. S. 629. 

Annotation : — Mentd. R. v. Olarkson (1892), 60 J, P. 876. 

699. Poaching — Sufficiency of evidence.] — Two 
prisoners were seen together running out of a 
coppice, one of them with a gun. The third 
immediately afterwards came out of it alone with 
a gun & a pheasant : — Held : insuffloient evidence 
of concert. — R. v. Jones (1847), 9 L. T. O. S. 180 ; 
2 Cox, C. 0. 185. 

Manslaughter of keeper.] — More 
than nine men, of whom seven were armed with 
guns, being out at night in pursuit of game, were 
met by a party of gamekeepers, without firearms, 
who at once assaultiBd them with sticks, & one of 
them with a dangerous weapon, likely to inflict 
deadly injury, with which he struck one of the 
poachers, upon which another of them fired «fe 
killed him. The grand jury were directed to 
throw out bills for murder against two of the men, 
one of whom was supposed to have fired the fatal 
shot, & the whole nine were indicted for man- 
slaughter. There was evidence that they all 
stood in a row & cried “shoot”: — Held: (1) 
whether or not the man who fired the shot could 
be identified, none of the prisoners would be 
guilty, unless parties to the act of firing, & though 
their being in a row, & crying out “ shoot ” was 
evidence that they were parties to the act, it was 
only evidence, & its effect would depend upon 
how far all the circumstances showed that the 
firing was in pursuance of a common desi^ to 
shoot, or only in consequence of a particular 
pei^onal encounter ; (2) an approver having 

given evidence that one of the prisoners fired the 
shot, a policeman might be asked whether another 
of them, who had given information, had not 
stated that it was a different man who fired. — 
R. v. Luck (1862), 3 F. & F. 483. 

Annotation : — As to (1) Diatd. R. v . Turner (1864), 4 F. & F. 

339. 

601. .] — On the trial of I. &. P., two 

poachers, for shooting with intent to murder, the 
Crown advanced no evidence of any actual arrange- 
ment made between I. & P. to act with a common 
purpose, but put forward the case that they were 
acting as the result of a common purpose to resist 
apprehension at all costs. The jury found both 
prisoners guilty of shooting with intent to murder, 
but they added that they were unable to say 
which of them fired the shot, but that the intention 
was to prevent arrest at all costs, even to the extent 
of murder, & that they were acting with that com- 
mon purpose ; — Held : the jury were justified in 
inferring the common purpose from prisoners’ 
actions & conduct when they became aware of the 
pursuit of the keepers. — R. v. Pridmore (1913), 
77 J. P. 339 ; 29 T. L. R. 330 ; 8 Or. App. Rep. 
198, C. C. A. 

602. Deer stealing — Loan of articles for the 
purpose.^— R. v. Nash (1702), 2 Salk. 542 ; 91 

603. .] — A man who persuades 

another to kill deer & lends him any thing for that 
purpose, is liable to the penalties of a statute made 
m terms against persons killing deer. — R. v. 
Whistler (1703), 2 Ld.' Raym. 842 ; 7 Mod. Rep. 
129 ; 11 Mod. Rep. 25 ; 2 Salk. 542 ; Holt, K. B. 
215 ; 92 E. R. 03. 

604. Slight evidence may suffice.] — ^A jury 
mav convict on slight evidence of a common 
design. Where there is evidence to go to the jury 
that applt. & a co-prisoner were acting in concert, 
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they having entered a public-house & been seen 
together afterwards: — Held: the conviction would 
not be quashed. — R. v. Bolster (1909), 3 Or. App. 
Rep. 81. C. 0. A. 

{h) Aiding and Abetting in Misdemeanours, 

606. Seditious libel — Sale of pamphlet.] — ^A. 
was indicted for publishing a libel in the form of a 
pampWet, attempting to justify the crimes of 
assassination & murder, & to incite persons to 
commit those crimes upon the sovereigns & rulers 
of Europe. There were also counts, under 
Offences against the Person Act, 1861 (c. 100), 
s. 4, charging him with encouraging & endeavouring 
to persuade persons unknown to murder the 
sovereigns & rulers of Europe. B. was charged 
with aiding & abetting H. to commit these mis- 
demeanours : — Held : the words “ sovereigns of 
Europe ** specified a definite class, & the counts 
were good. 

The jury were directed that if they found 
A. guilty, then B., who had sold copies of the 
pamphlet, was guilty of aiding & abetting if he 
knew what was in the pamphlet, or deliberately 
shut his eyes to what was in it. 

Semble : a document published in this country, 
which is calculated to disturb the govt, of some 
foreign country, is not a seditious libel, nor punish- 
able as a libel at all. — R. v. Antonelli &> Barberi 
(1905), 70 J. P. 4. 

606. Procuring obscene literature to be sent by 
post — Insertion in newspaper of advertisement 
regarding sale — Liability of editor.] — Deft, inserted 
in a newspaper, of which he was the editor, adver- 
tisements which, though not obscene in themselves, 
related, as he knew, to the sale of obscene books & 
photographs. A police officer wrote to the addresses 
given in the advertisements, & received in return 
from the advertisers, who were foreigners resident 
abroad, obscene books & photographs. Deft, was 
tried on an indictment charging him with causing 
& procuring obscene books & photographs to be 
sold & published, & to be sent by post contrary to 
Post Office (Protection) Act, 1884 (c. 76), s. 4, & 
was convicted ; — Held : the conviction was right. 

V, Db Marny, [1907] 1 K. B. 388; 76 
L. J. K. B. 210 ; 96 L. T. 169 ; 71 J. P. 14 ; 23 
T. L. R. 221 ; 51 Sol. Jo. 146 ; 21 Cox, C. C. 371, 
C. C. R. 

Annotations : — Reid. Cook v. Stookwell (1915), 84 L. J. K. B. 

2187 ; Gould v. Houghton, [1921] 1 K. B. 609. 

607. Cruelty to animals-^Certlflcate of fit con- 
dition to work by veterinary surgeon — Liability of 
veterinary surgeon.] — The owner of a horse which 
was lame consulted a veterinary surgeon as to 
whether the horse was in a fit condition to work. 
The veterinary surgeon advised that it was, & that 
the work would not cause it additional suffering. 
The owner worked the horse. The veterinary 
surgeon was summoned, under Cruelty to Animals 
Act, 1849 (c. 92), s. 2, for cruelly iU-treating the 
horse ** by causing it to be worked while in an 
unfit state.” The magistrate found that deft, 
mew, when he ad\^ed the working of the horse, 
that to work it in its then state would be an act 
of cruelty : — Held : anyone who counsels the com- 
mission of an offence punishable summarily may 


be proceeded against as a principal. — Bbnford v, 
Sims, [1898] 2 Q. B. 641 ; 67 L. J. Q. B. 655 ; 78 
L. T. 718 ; 47 W. R. 46 ; 14 T. L. R. 424 ; 42 
Sol. Jo. 656 ; 19 Cox, C. C. 141, D. C. 

Annotations : — Oonfd. Callow TiUstone (1900), 83 L. T. 

411. FoUd. Du Cros v. Lamboume, [1907] 1 K. B. 40. 

Refd. Gould 1 ?. Houghton, [1921] 1 K. B. 509. 

608. Sale of unsound meat — Certlflcate of 
soundness by veterinary surgeon — Liability of 
veterinary surgeon.] -—Negligence on the part of a 
veterinary surgeon in making an examination & 
giving a certificate that meat which is in fact 
unsound is sound & healthy is not of itself sufficient 
to justify a conviction against the veterinary sur- 
geon for aiding &> abetting the exposing of the 
unsound meat for sale, although such negligence 
in fact causes the exposure of the meat. — Callow 
V, Tillstonb (1900), 83 L. T. 411 ; 64 J. P. 823 ; 
19 Cox, C. C. 576, D. C. 

609. Sale of adulterated food by retailer — 
Liability of wholesale dealer.] — Gould & Co. v. 
Houghton, No. 431, ante, 

610. Dangerous driving of motor car — Approval 
of owner — Liability of owner.] — A person who has 
aided & abetted the commission of an offence 

unishable on summary conviction may> under 
ummary Jurisdiction Act, 1848 (c. 43), s. 5, be 
convicted upon an information which charges him 
with having committed the offence as principal 
offender. Applt. appealed to quarter sessions 
against a conviction for unlawfully driving his 
motor car at a speed dangerous to the public. At 
the hearing of the appeal there was a conflict of 
evidence as to whether the car was being driven 
by applt. or by a lady seated by his side in the car. 
Quarter sessions, without deciding whether applt. 
was himself driving the car, dismissed the appeal 
finding as facts that if the lady was driving she 
was doing so with the consent & approval of 
applt., who must have known that the speed was 
dangerous, & who, being in control of the car, 
could, & ought to, have prevented it. On appeal : 

I — Held : there was evidence on which applt. could 
be convicted of aiding & abetting the commission 
of the offence. — Du Cros v , Lambourne, [1907] 
1 K. B. 40 ; 76 L. J. K. B. 50 ; 95 L. T. 782 ; 70 
i J. P. 525 ; 23 T. L. R. 3 ; 21 Cox, C. C. 311 ; 5 
L. G. R. 120, D. C. 

Annotations: — Distd. R. v. De Marny (1906), 90 L. T. 159. 

Consd. Gould V. Houghton, [1921] 1 K. B. 509. Refd. 

Provincial Motor Cab Co. v. Dunning (1909), 101 L. T. 

231 ; Samson v. Aitchlson, [1 912] A. C. 844. 

611. Breach of motor car regulation by driver 
— Liability of proprietor.] — Applts., a limited co., 
who were motor cab proprietors were convicted 

I before a magistrate of aiding &; abetting a driver 
i in their service in using a motor cab in contra- 
I vention of Article 11 of Motor Car (Registration 
; & Licensing) Order, 1903 made by the Board of 
! Trade under Motor Car Acts, 1896 (c. 36), & 
j 1903 (c. 36). The driver was using a motor cab 
j more than one hour after sunset having a lamp, 

1 which was lighted, hanging too low to illuminate 
the identification plate. The motor cab was fitted 
j with a proper &: permanent bracket on which to 
I hang the lamp. Applts, had in their service a 
I foreman, who was charged by them with the duty 
i of seeing that the cabs left their premises in such 


PART 1. SECT. 6, SUB-SECT. 3.- 
B. (h). 

^^^Pt to rape.h-B, & G. wer 
obarged on an information of on 
count with committing a rfime on I 
showed that F. in th 
^ nolae downstairs I 
going down in her nlghtdross founi 
G. under a table, G, producing 


pistol Sc using threats carried F. 
upstairs. Ho threw her down on her 
bod Sc tied her hands & feet to the 
head Sc foot of her bed. He then loft 
her. He came again to her twice, 
once naked, but did not then assault 
her. He then dressed himself. After 
thi» B. appeared. B. had known F. 
before. As she lay tied he conversed 
with her Sc attempted to have con- 


nection w'ith her but desisted saying, 
“ I can't.*’ G. then returned & after 
conversation with B. was then over- 
heard by F. to say to B., “ You coward I 
if you don’t I will.” B. left the room 
Sc was hoard by F. to go downstairs 
& Jump out of the kitchen window. 
Q. then uudr^sed & with violence 
assatilted F. with Intent. The Jury 
acquitted both of rape but found both 
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B, w, (i)<fcc.3 

a condition as to comply in all respects with the 
above Acts, & the regulations of the Board of 
Trade made thereunder. The magistrate found 
that applts. were careless in not seeing to it that 
a proper lamp was fixed on the cab : — Held : 
there was evidence on which applts. might be 
convicted of aiding & abetting their driver in com- 
mitting a breach of the above regulation. — Pro- 
vincial Motor Cab Co. Ltd. v, Dunning, [1909] 

2 K. B. 599 ; 78 L. J. K. B. 822 ; 101 L. T. 231 ; 
73 J. P. 387 ; 25 T. L. R. 646 ; 22 Cox, C. C. 159 ; 

7 L. G. R. 705, D. C. 

Annotation : — Mentd. Dickeson v. Mayes, [1910] 1 K. B. 452. 

612. Breach of motor regulations by proprietor — 
Liability of driver — Roads Act, 1920 (c. 72), 

s. 8 (3).] — By the above sub-sect., “ \^ere a 
licence has been taken out as for a vehicle to be 
used solely for a certain purpose, &; the vehicle is 
at any time during the period for which the licence 
is in force used for some other purpose, the person 
so using the vehicle shall, if the rate of duty 
chargeable in respect of a licence for a vehicle 
used for that other purpose is higher than the rate 
chargeable in respect of the licence held by him, 
be liable to an excise penalty ” : — Held : where a j 
summons against the licence-holder owner of a 
motor veliicle for using the vehicle for an unlicensed 
purpose, chargeable with a lugher duty than that 
charged under the licence which he has taken out, 
w^ dismissed on the ground that he was not , 
using the vehicle at the time of the alleged offence, 
the driver could not be convicted of aiding <fc , 
abetting, because where a summons for the 
principal offence had been dismissed, an aider & 
abettor could only be convicted as a principal & 
on the particular words of the sub-sect, only the 
licence-holder could be guilty of the principal : 
offence. — Morris v, Tolman, [1923] 1 K. B. 166 ; 
92 L. J. K. B. 215 ; 128 L. T. 118 ; 86 .7. P. 221 ; » 

^ L. R. 39 ; 67 Sol. Jo, 169 ; 20 L. G. R. 803 ; i 

— n OASC py 0 j 

613. Sale of liquor without a licence — Supply ! 
of liquor to vendors by brewer — Knowledge by j 
brewer of resale.] — Applt., a brewer, was in the I 
habit of supplying three of his private customers, 
small cottagers, with beer for their own con- i 
sumption. Shortly after war broke out between 
Great Britain & Germany, the supply by applt. 
of beer to the cottagers increased considerably. 
Applt. was told by his carman that these customers 
were selling beer to soldiers, when he said that they 
must not do it, but that there was nothing to pre- 
vent the soldiers giving the cottagers something | 
for their trouble in obtaining the beer. This i 
remark was communicated by the carman to the 
cottagers, & the increased supply of beer con- i 
tinued. The cottagers were charged with, & : 
pleaded guilty to, selling intoxicating liquors ! 
without a licence to the soldiers, & applt. was ; 
[charged with, & convicted of, aiding & abetting 
them : — Held : there was evidence before the 
justices which would support such conviction, — ' 
Dock v, Stockwell (1915), 84 L. J. K. B. 2187 ; i 
113 L. T. 426 ; 79 J. P. 394 ; 31 T. L. R. 426 
15 Cox, C. 0. 49, D. C. 

See^ further. Intoxicating Liquors. 


614. Exercise of calling on Sunday — Purchase 
of goods from vendor — Knowledge of purchaser — 
Sunday Observance Act, 1677 (c. 7)]. — The pur- 
chase of cigarettes from the proprietor of an eating 
house on a Sunday does not per ae amount to the 
offence of aiding abetting the vendor in the 
offence, under the above Act, of the vendor 
exercising his ordinary calling on the Lord's day. 

Qu, : whether it would amount to such an offence 
if the purchaser knew that the vendor was exercis- 
ing his ordinary calling on a Sunday. — C hivers v. 
Hand (1914), 84 L. J. K. B. 304 ; 112 L. T. 221 ; 
79 J. P. 88 ; 31 T. L. R. 19 ; 24 Cox, C. 0. 520 ; 
13 L. G. R. 537, D. C. 

Annotation : — Distd. Fairburn v. Evans, [1916] 1 K. B. 218. 

615. .] — Applt. purchased 

sweets from a refreshment-house keeper on a 
Sunday & took them from the premises for con- 
sumption. At the time of his purchase applt. 
knew that the refreslunent-house keeper was 
exercising his ordinary calling on the Sunday & 
that he bad constantly been convicted of having 
done so on previous occasions, under Sunday 
Observance Act, 1677 (c. 7) : — Held : applt. could 
be convicted of aiding & abetting the refreshment- 
house keeper in the exercise of his ordinary calling 
in contravention of the above Act. — Fairburn v. 
Evans, [1916] 1 K. B. 218 ; 85 L. J. K. B. 479 ; 
114 L. T. 363 ; 80 J. P. 63 ; 32 T. L. R. 166 ; 25 
Cox, C. C. 289 ; 14 L. G. R. 306, D. C. 

Annotation .—Mentd. Brl^litman v. Tate, [1919] 1 K. B. 463. 

See, further. Time. 

616. Harbouring prostitutes — Liability of ser- 
vant.] — If the keeper of a place of public resort 
instructs his servant to manage it in such a way 
as to be a violation of Metropolitan Police Act, 
1839 (c. 47), s. 44, the servant does so, the 
master is guilty of an offence within that Act, & 
the servant is guilty as aiding & abetting him 
within Summary Jurisdiction Act, 1848 (c. 43), 
s. 5. — Wilson v, vStewart (1863), 3 B. <fe S. 913 ; 
2 New Rep. 115 ; 32 L. J. M. C. 198 ; 8 L. T. 277 ; 
27 J. P. 661 ; 9 Jur. N. S. 1130 ; 11 W. R. 640 ; 
n rw 0, 0, 354 . 122 E. R. 341. 

(i) Other Cases. 

617. Uttering forged note.] — R. v. Tattersal 
( 1801), 1 Russell on Crimes & Misdemeanours, 
8th ed. 112. 

Annotations : — Mentd. K. v. Wylie (1804), 1 Boe. & P. N. R. 

92 ; Whiloy & Haines's Case (1804), 2 Leach, 983 ; R. v. 

Francis (1874), L. R. 2 C. C. R. 128. 

618. Killing cattle.] — M. & S. were tried on an 
indictment grounded on 9 Geo. L, c. 22, for un- 
lawfully, maliciously & feloniously killing a mare, 
the property of D. M. & S. agreed to kill one of 
D.'s breeding mares, & with that intent they went 
to a close where they were kept ; M. & S. caught 
one of the mares, & M. buckled his own ^rdle 
about her neck, fastening one of*S.'s to his own. 
S. took hold of the girdle, fixed in this manner to 
the mare’s neck, & held it straight, in order to 
prevent the mare getting away, or starting from 
the blow, while M., with a large sharp hook, gave 
the mare a deep wound of which she died that 
night : — Held : although S. did not give the stroke, 
his being present & aiding in the manner stated 
above, would bring him within the penalty of this 
law, 80 as to oust him of clergy, since the Act docs 


milty of the attempt by G. On a 
luestion of Jaw reserved, whether 
here was evidence to support the 
onvlction of B. as a principal in the 
ilsdemeanour : — Held : the convic- 
lon of both was right. — R. v. Branch 
1863), 2 W & W. 263.~AUS, 
g. Travelling in train while suffer- 


ing from cholera — Purchase of ticket by 
second person with knowledge of disease. 1 
— K., knowing that he was suflering 
from cholera, entered a train ae a 
passenger without informing the rail- 
way co.'s servants of his condition. 
M. knowing of K.*a condition, bought 
K.'s ticket & travelled with him ; — 


Held : K. was properly convicted 
under I’enal Code. s. 269, of negligently 
doing an act which was, 8c which he 
had reason to believe was, likely to 
spread infection of a disease dangerous 
to life, & M. of abetment of K.’s offence. 
— R. V . Krishnappa & Muruoappa 
(1883), I. L. R. 7 Mad. 276,— IND. 
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not by any express provision take in aiding & 
abetting. — R. v. Midwinter & Sims (1749), 1 
Leach, 66, n. 

Annotation: — Refd. R. v, Royce (1767), 4 Burr. 2073. 

619. Smuggling.] — In smuggling goods, all 
present & aiding are principals & equally liable to 
the whole penalty. — R. v. Manning (1739), 2 
Com. 616 ; 92 E. B. 1236. 

Annotation: — Mentd. Burnell v. Hunt (1841), 5 Jiir. 650. 

620. Larceny by a trick.] — To aid & assist a 
person, to the jurors unknown, to obtain money 
by the practice of ring-dropping, is felony if the 
jury find that the prisoner was confederating with 
the person unknown to obtain the money by 
means of this practice. — Moore’s Case (1784), 

1 Leach, 314 ; 2 East, P. C. 670, C. C. B. 

Annotations: — Reid. R. v. Marsh (1784), 1 Leach, 345. 

Mentd. R. v, Wilson (1837), 8 0. & P. 111. 

621. .] — If several act in concert to steal 

a man’s goods, & he is induced by fraud to trust 
one of them in the presence of the others with the 
possession of such goods, & another of them entices 
him away, that the man who has his goods may 
carry them off, all are guilty of felony. The receipt 
by one is a felonious taking by all. — Standi.ey’s 
Case (1816), Russ. & Ry. 305, C. C. R. 

-.] — R. V. County (1816), 2 Russell 
on Crimes & Misdemeanours, 8th ed., 1149. 

623. Obtaining by false pretences.] — (1) To 
constitute an offence within 30 Geo. 2, c. 24, money 
or goods must be obtained by defts. by a false 
pretence, with an intent to defraud, & it is no 
objection that the pretence consists in a repre- 
sentation as of some transaction to take place at 
a future time, 

(2) Where the pretence is conveyed by words 
spoken by one deft, in the presence of others, who 
are acting in concert together, they may be all 
indicted jointly. 

(3) It is no objection in arrest of judgment that 
the indictment contains several charges of the same 
nature in the different counts. — Young r. R. (1789), 
3 Term Rep. 98 ; 100 E. R. 475 ; sub r?o?n. R. v. 
Young, 1 Leach, 505 ; 2 East, P. C. 828. 


368 ; 34 L. J, M. 0. 94 ; 11 L. T. 710 ; 29 J. P. 
136; 13W. R. 384; 144 E. R. 477. 

Annotations : — Consd. Du Cros v, Lamboume, [1907] 1 K. B. 
4^ rSI. GoSd Houghton, [1921] 1 K. B. 509. 

C. Where Person charged is incapable of being 
Principal in the First Degree, 

628. Rape— Assistance by husband.]— R, v, 
Audley (Lord), Castelha yen’s (Earl) Case 
(1631), Hut. 115; 1 Hale, P. 0. 629; 3 State 
Tr. 401 ; 123 E. R. 1140, H. L. 

Annotations: — Consd. Brown’s Case (1673), 1 Vent. 243. 
^rS( 1 R V. Fleet Warden (1699), 12 Mod^. Rep. 337 ; R- v- 
“lading (1734), Lee Hard. 79 ; R e. Story (1849) 

13 J. P. 766; Reeve v. Wood (1864), 5 B. & S. 364 , 

R V Clarence (1888), 22 Q. B. D. 23. Mentd. Griggs 
Case (1660), T. Raym. 1 ; Morley’s Case (1666), 6 State Tr. 
770 • R. V. Azire (1725), 1 Stra. 633 ; R. v, Serjeant 
(1826), Ry. & M. 352. 

^29. Assistance by a woman.] — Bail 

allowed in rape under special circumstances# 

A person may be a principal in the second degree 
even if from sex or age incapable of being a 
principal in the first degree. — R. v, Baltimore 
(Lord) (1768), 1 Wm. Bl. 648 ; 96 E. R. 376 ; sub 
nom, R. V, Grieffenbuhgh, 4 Burr. 2179. 

530 . .] — (1) A woman may be in- 

dicted for rape as a principal in the second degree. 

I (2) There is no right to separate trial in cases 
I of a joint indictment. It is solely a matter for 
i the discretion of the ct. — R. v. Ram & Ram (1893), 
17 Cox, C. C. 609. 

631. Assault with intent to commit rape — 

, Liability of boy under fourteen.] — R. v, Elder- 

j SHAW, x'tKJ. xjyjOf utvvv, 

I 632. Carnal knowledge of girl under sixteen — 

! Girl not liable for abetting — Criminal Law Amend- 
! ment Act, 1885 (c. 69), s. 5.1 — It is not a criminal 
offence for a girl between the ages of thirteen & 
sixteen to aid & abet a male person in committing, 
or to incite him to commit, the misdemeanour of 
, having unlawful carnal knowledge of her contrary 
' to sect. 5 of the above Act. — R. v, Tyrrell, [1894] 
1 1 Q. B. 710 ; sub nom, R. v, Tyreli^, 63 L. J. M. C. 
58 ; 70 L. T. 41 ; 42 W. R. 255 ; 10 T. L. R. 167 ; 
38 Sol. Jo. 130; 17 Cox, C. C. 716; 10 R. 82, 
C. C. R. 


Annotations : — As to (1) Refd. R. v. l*arker (1837), 7 C. & P. 
825 ; Hamilton v, R. (1846), 9 Q. B. 271 ; R. r. Hamilton 
(1846), 10 Jur. 1028 ; R. v. Gray (1891), 17 Cox, C. C. 
299. As to (2) Refd. Castro v. il. (1881), 6 App. Cas. 229. 
As to (3) Refd. R. V. Darloy (1803), 4 East, 174 ; O’Connell 
R. (1844), 11 Cl. & Fin. 155 ; R. v. Downing & Powys 
(1845), 1 Cox, C. C. 156 ; Campbell & Haynes v. R. (1846), 

1 Cox, C. C. 269 ; Latham v. R. (1864), 5 B. & S. 635 ; 
Castro V, H. (1881), 6 App. Cas. 229. Ocnerally, Mentd. 
R. V. Mitchel (1848), 3 Cox, C. C. 1 ; R. v. Heywood (1864), 
9 Cox, C. C. 479 ; R. v. Brailsford, [1905] 2 K. B. 730 ; R. 
V. Lockett, Grlzzard, Gutwirth, & Silverman, [1914] 

2 K. B. 720. 


633. Procuration of girl — Person for whom girl 
is procured liable as abettor — Criminal Law Amend- 
ment Act, 1885 (c. 69), s. 2 (1).] — R. v, Mackenzie 
& Higginson, No. 840, post, 

634. Assault with intent to commit sodomy — 
Liability of boy under fourteen who assists.] — R. 
V, Cratchley, No. 212, ante, 

635. Abortion by means of instrument — No 
allegation of pregnancy in indictment — Liability of 
woman on whom operation performed.] — A per- 


624. Challenge to fight — Bearer of challenge 

R. V, Darcy & Collins (1664), 1 8id. 186; 

625. Riot — Inflammatory speeches at previous 
unlawful assembly — Liability of speakers.] — R. v. 

Sharpe, No. 489, ante, . , 

626. Trespass In pursuit of game.l — Mayhew v, I 
Wardley, No. 461, ante, 

627. .] — In support of an information, 

under Summary Jurisdiction Act, (1848) (c. 43), 
s. 5, i^ainst A. for aiding & abetting B. to commit 
the offence of trespass m pursuit of game, there 
was evidence that A. drove B. in a conveyance 
along a turnpike-road for a lawful purpose, that 
the conveyance was afterw^ards stopped, when B. 
got out & entered a field & shot a hare, which 
he gave to A. on returning to the conveyance, A 
A. then drove along the road : — Held : there was 
evidence on which the justices might find A. 
guilty of the offence so charged. — Stacey v, White- 
hurst (1866), 18 C. B. N. S. 344 ; 5 New Rep. 


son who consents to another using an instrument 
upon her with the intent to procure her mis- 
carriage can be convicted of being present, aiding 
& abetting & assisting the other to use an instru- 
ment upon her with the intent to procure her 
miscarriage under Offences against the Person 
Act, 1861 (c. 100), s. 58, although there is no 
allegation in the indictment that accused was with 
child at the time of the offence. — R. v. Sockett 
(1908), 72 J. P. 428 ; 24 T, L. R. 893 ; 52 Sol. Jo. 
729 ; 1 Cr. App. Rep. 101, 0. C. A. 

636. Concealment of birth — Burial of body by 
agent — Liability of agent.] — If the body of a dead 
child be secretly buried or otherwise disposed of 
by an accomplice of its mother, the accomplice 
acting as her agent in the matter, the mother of 
the child is punishable under 9 Geo. 4, c. 31, s. 14. 

Semble : although under sect. 14 of the statute 
the woman only is indictable for concealment of 
the birth of a dead child, yet any other person who 
has counselled the concealment is indictable under 
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Sect. 6. — Degrees of criminal liability: Sub-sect. 3, 
C. D. ; sub-sect. A.] 

sect. 31. — R. V. Douglas (1836), 7 0. & P. 644 ; 
1 Mood. C. C. 480. 

637 . ,] — A woman who was 

delivered of a child which died soon after its birth, 
concurred with her paramour in endeavouring to 
conceal the birth, & he, in consequence of her 
persuasion, she remaining in bed, took the body 
& buried it, intending thereby to conceal the 
birth : — Held : she could be convicted of en- 
deavouring to conceal the birth under 9 Geo. 4, 
c. 31, s. 14, & he could be convicted of counselling, 
aiding & abetting her in the offence under sect. 31. 
— R. V. Bird (1849), 2 Car. & Kir. 817. 

638. .] — If a woman be de- 

livered of a child which is dead, & a man take the 
body & secretly bury it the woman is indictable 
for the concealment by secret burying under 
9 Geo. 4, c. 31, s. 14, & he is liable for aiding & 
abetting her under sect. 31 if there was a common 
purpose in both in thus endeavouring to conceal 
the birth of the child ; but the jury must be 
satisfied not only that she wished to conceal the 
birth, but was a party to the carrying that wish 
into effect by the secret burial by the hand of the 
man in pursuance of a common design between 
them. — R. v. Skelton (1850), 3 Car. & Kir. 119. 

See, now, Larceny Act, 1861 (c. 100), s. 60. 

D. Indictment and Trial. 

639. May be indicted as principal in the first 
degree — Or as aider & abettor.] — An indictment 
on 43 Geo. 3, c. 58, charging in one count, that A. 
feloniously, wilfully, m^ciously & unla^uUy & 
of his malice aforethought, did shoot at B., with 
intent feloniously, etc., to kill, etc., & that C. & D. 
were then & there aiding & abetting A. the felony 
aforesaid, in manner & form aforesaid, to do & 
commit, against the form, etc. ; & in another count, 
charging the act of shooting on a person unknown, 
in the same words as before ; & that aU three A., 
C. & D. were then & there aiding & abetting him 
the felony aforesaid, in manner & form aforesaid, 
to do & commit, omitting the word feloniously 
to the aiding & abetting ; — Held : good, on the 
whole, notwithstanding that omission, the statute 
having made aiders & abettors principal felons ; 
although the jury, having found A. guilty generally 
& acquitted the others, afterwards expressly 
negatived that A.’s was the hand that fired. — 
R. V. Towle (1816), 3 Price, 145 ; Russ. & Ry, 
314 ; 2 Marsh. 466 ; 146 E. R. 217, Ex. Ch. 

Annotation: — CODBd. R. v. Downing & Powys (1845), 1 

Cox, C. C. 156. 

640. .] — A general conviction of a 

lisoner, charged both as principal in the first 
egree, & as an aider & abettor of other men in 

rape, is valid on the count charging him as principal. 
On such an indictment evidence may be given of 
several rapes on the same woman at the same time, 
by prisoner & other men, each assisting the other 


in turn, without putting prosecutor to elect on 
which count to proceed. — R. v. Folkes (1832), 
1 Mood. 0. 0. 354, C. 0. R. 

641. .] ~ A count charging A. with a 

rape as a principal in the first degree, & B. as 
principal in the second degree, may be joined with 
another count charging B. as principal in the first 
degree A. as principal in the second degree. — 
R. V. Gray (^1835), 7 C. & P. 164. 

Annotcdion Mentd. R. v. Francis (1874), 22 W. R. 663. 

642. .1 — An indictment is good which 

charges that A. committed a rape, & that B. was 
present aiding & assisting him in the commission of 
the felony. In such a case the party aiding rnay be 
charged either, as he was in law, as a principal in 
the first degree, or, aS he was in fact, a principal in 
the second degree. — R. v. Grisham (1841), Car. & M. 
187. 

643. .1 — R. V. Downing, No. 457, 

ante. 

644. Person indicted as principal in the first 
degree may be found guilty as principal in the 
second degree — Person Indicted as alder & abettor 
may be found guilty as principal.] — If A. be in- 
dicted as having given the mortal stroke & B. & C. 
as present, aiding & assisting, & upon the evidence 
it app€jars that B. gave the stroke & A. & C. were 
only aiding & assisting, it maintains the indictment, 
& judgment shall be j^ven against them all, for it 
is only a circumstantial variance, & in law it is 
the stroke of all that were present, aiding & 
abetting. — Mackalley’s Case (1611), 9 Co. Rep. 
61 b ; Cro. Jac. 279 ; 77 E. R. 824. 

Annotations Reid. Hcydon's Case (1613), 11 Co. Rep. 5 a; 

R. V. Cary (1616), 3 liulst. 206 ; R. v, Plummer (1701), 

Kel. 107 ; R. v. Huggins (1730), 2 Ld. Raym. 1574. Mentd. 

Hodges V. Marks & Marks (1618), Cro. Jac. 485 ; Waite v. 

Stoke Hundred (1618), Cro. Jac. 496 ; Hollowaye’s Case 

(1628), W. Jo. 198 ; Gwinno v. Poole (1692), 2 Lut. App. 

i560 ; Loudon Corpn. v. Wood (1701), 12 Mod. Rep. 669 ; 

Harvy u. Broad (1704), 2 Salk. 626 ; Jackson v. Humphreys 

(1706L 1 Salk. 273 ; R. v. Tooloy (1709), 11 Mod. Rep. 

242 ; Smith v. Boucher (1734), Kel. W. 144 ; Swann v. 

Broome (1764), 3 Burr. 1595 ; O’Brian 's Case (1844), 1 

Den. 9 ; R. r. Davies (1861), 8 Cox, C. C. 486 ; Galliard v. 

Laxton (1862), 2 B. & S. 363 ; Barnacott v. Passmore 

(1887), 51 J. P. 821. 

345 . ,] — On an appeal of murder 

charging that A. gave the mortal wound, & that 
B. was present aiding & assisting, a verdict finding 
that B. gave the wound & that A. was present & 
assisting, is good. — Banson v. Offley (1687), 3 
Mod. Rep. 121 ; 87 E. R. 78 ; sub nom. Bauson v. 
Offley, 3 Salk. 38 ; sub nom. Benson v. Offley 
& Lippon, 2 Show. 510 ; Comb. 45. 

646. Conviction of principal In the second 
degree though principal In the first degree not 
convicted.] — R. v. Wallis, No. 556, ante. 

647. .] — If two persons be indicted for 

murder, the one as a principal in the first degree, 
& the other as being present, aiding & assisting to 
commit it, the juiy may find the principal in the 
first degree not guilty & convict the principal in 
the second degree. — ^Taylor & Shaw’s Case 
(1785), 1 Leach, 360, C. C. R. 

648. .] — R. V. Towle, No. 639, ante. 


PART I. SECT. 6, SUB-SECT. 8.— D. 

h. May be indicted as aider dt 
abettor .] — The indictment charged one 
B. with obtaining by false pretences 
from one J. T., two horses, with Intent 
to defraud, & deft, was present aiding 
& abetting B. : — Held : good, deft, 
being charged as a principal in the 
second degree. — R. v. Connor (1864), 
14 C. P. 629.— CAN. 

k. Sufficiency of evidence.] — 

An aider & abettor may be tried 8c 
convicted as a principal. The evidence 
In such case must show common 
criminal Intent with the principal, 


R. V. ''GRAHAw'lmsX Q7''RrT‘Qr’B. 

169.— CAN. 

1. Charged as “ knowingly con - 
cerned in” crime.] — Prisoner, D., was 
charged with having stolen certain 
property belonging to the Common- 
wealth, & in the same presentment the 

g rlBoner, S., was charged with having 
een ** knowingly ooncemod in stealing 
the property ; — Held : the present- 
ment charging Schifbnan with know- 
ingly being concerned in steali^ the 
property'^ was sufficient. — R. v. 
Dolan, R. v. Scwiffman, [1919) 


V. L. R. 55.— AUS. 

m. Admissibility of evidence — 
Common design — Acts of others after 
pri8on€r*8 arrest .] — ^Whenever a Joint 
participation in an enterprise Is shown, 
any act done in furtherance of the 
common design is evidence against 
all who were at any time concerned in 
it. In this case, the prisoner being 
charged with being in arms in Upper 
Canada with Intent to levy war against 
the Queen, evidence was admitted 
against the prisoner of an engagement 
between tbe body of men with whom he 
had been Sc the Canadiein volunteers, 
although the same took place several 
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649, — .] — A., B. & C. were indicted for 

murder, in the first count as principals in the first 
degree,^ & in the second count A. was indicted as 
a principal in the first degree & B. & 0. as principals 
in the second degree. The grand jury ignored the 
first count as to B. & 0. & found a true bill, on the 
second, against all. Semble : B. & 0. might be 
convicted on the second count as principals in the 
murder, although A. was acquitted. 

I am inclined to think that prisoner may demur 
& plead over to the felony at the same time 
(CoLTMAN, J.).— R. V. Pheij> 8 (1841), Car. & M. 
180 ; 2 Mood. 0. C. 240, O. 0. R. 

Annotations : — Consd. R. v. Bird (1851), 5 Cox, C. O. 20. 

Mentd. R. t;. Boden (1844), l Car. & Kir. 395. 

660. .] — A limited co. cannot be committed 

for trial on an indictment. 

A limited co. was charged before a justice with 
an offence under Representation of the People 
Act, 1918 (c. 64), s. 34, & a servant of the co. was 
charged with aiding & abetting the co. therein. 
Both defts. were ostensibly committed for trial 
under Grand Juries (Suspension) Act, 1917 (c. 4), 
s. 1 (2), which was then in force. An indictment 
was then presented against both defts. in which 
they were respectively charged as aforesaid, & 
they were both thereupon tried & convicted. On 
appeal by both defts. to the Ct. of Criminal Appeal : 
— Held : £is against deft. co. the indictment the 
conviction must be quashed, inasmuch as a limited 
co. could not be committed for trial ; but, although 
the other deft, was charged with aiding &; abetting 
deft, co., it did not on that account follow that 
the indictment & conviction must be quashed as 
against that deft. also. — R. v. Daily Mirror 
Newspapers, R. v, Glover, [1922] 2 K. B. 530 ; 
91 L. J. K. B. 712 ; 127 L. T. 218 ; 86 J. P. 151 ; 
38 T. L. R. 531 ; 66 Sol. Jo. 559 ; 16 Cr. App. 
Rep. 131, C. C. A. 

661. Misdemeanour.] — R. v . Burton, 

No. 430, ante. 


Sub-sect. 4. — ^Accessories Before the Faci'. 

A, In General, 

652. Definition.] — (1) It is a principle in law 
which can never be controverted that he who pro- 
cures a felony to be done is a felon. If present 
he is a principal, if absent, an accessory before the 
fact (Foster, J.). 

(2) As to prisoners the judges are unanimously 
of opinion that, supposing a robbery were com- 
mitted, the facts found are sufficient to charge 
them as accessories (Foster, J.). — M‘Danibl*s 
Case (1755), 19 State Tr. 746 ; Fost. 121, 364. 

Annotations: — Oenerally, Mdntd. Rafael v. Verelst (1776), 

2 Wm. Bl. 1055 ; Donnally’s Case (1779), 1 Leaoh, 193 ; 

Smith’s Case (1783), 1 Leaoh, 288 ; Prosser’s Case (1784), 

1 Leaoh, 290, n. ; R. v. Webster (1861), 9 Cox, C. C. 13 . 

R. V. Middleton (1873), L. R. 2 C. C. 1.. 38 ; R. v. AshweU 

(1885), 16 Q. B. D. 190. 

663. Previous concert — Absence at time of 
offence.] — Soares’ Case, No. 483, ante. 


664. Absence essential.] — If the mortal blow 
is given on one day, & death ensues on another, & 
the indictment charges the accessories with being 
present aiding, etc., on the first day, it is bad. — 
Hbydon’s Case (1586), 4 Co. Rep. 41 a ; 76 
E. R. 985. 

Annotations: — Reid. O 'Brian’s Case (1844), 1 Pen. 9. 

Mentd. Hume v Ogle (1590), 4 Co. Rep. 42 b ; Wrote v. 

Wigges (1592), 4 Co. Rep. 45 b ; Long’s Case (1604), 5 

Co. Rep. 120 a ; Maokalley’s Case (1611), 9 Co. Rep. 65 b ; 

Cooper V. Basingstoke Hundred (1702), 2 Ld. Raym. 826. 

655. .] — (1) On an indictment for the 

murder of a constable in the execution of his office, 
it is not necessary to produce his appointment ; 
it is sufficient if it be proved that he was known to 
act as constable, 

(2) A person indicted as an accessory before the 
fact, cannot be convicted of that charge upon 
evidence proving him to have been present, aiding 
<fe abetting. — Gordon’s Case (1789), 1 Leach, 515, 

C. C. R. 

Annotation : — As to (1) Retd. Butler v. Ford (1833), 1 Cr. & M. 

662. 

656. .] — To sustain an indictment against 

a party as an accessory before the fact to a felony, 
it is essentially necessary that he should be absent 
at the time of the committal of the felony, for if 
he be present he is a principal in the felony. — 
R. V, Cozens & Bull (1840), 4 J. P. 476. 

657. .] — Where a man was indicted for 

murder, his wife being also indicted as an accessory 
before the fact, it was proved that the fatal blow 
wtis struck within a few feet of where the wife 
was standing : — Held : the wife should be acquitted. 

The wife should have been indicted as a principal 
if anything. An accessory before the fact must be 
absent at the time when the crime is committed, 
& the act must be done in consequence of some 
counsel or procurement of his (Lord Coleridge, 
J.).— R. p. Brown (1878), 14 Cox, C. C. 144. 

658. Principal felony must have been com- 
mitted.] — To persuade an apprentice to embezzle 
his master’s goods is an indictable offence ; but 
the indictment must positively aver, that ho did 
take away the goods in consequence of such 
persuasion. 

You show here a special matter, viz, that deft, 
received them, but do not shdw that they were 
taken away, & if this were felony, as you here 
show it, deft, would only be accessory, & that 
could not be without a principal fact committed 
(per Cur.). — R. v, Colijngwood (1705), 6 Mod. 
Rep. 288 ; 3 Salk. 42 ; 87 E. R. 1029 ; sul) nom, 
R. V, Oallinqwood, 2 Ld. Raym. 1116. 

Annotations : — ^Reid. R. v. Higgins (1801), 2 East, 5. Mentd. 

R. V. Chaddertou (1801), 2 East, 27 ; Rowlands* Case 

(1851), 2 Den. 364. 

659. .] — ^M‘Daniel’s Case, No. 652, ante, 

660. .] — A servant pretended to concur 

with two persons, who proposed to him to unite 
with them in robbing his master’s house. The 
master being out of town, the servant communi- 
cated with the police, & acted under their in- 
structions. He let in one of the persons, but 
before that person had taken any property he was 


hours after his arrest : — Held : the 
evidence had been properly received, 
as showing to some extent that the 
engagement in question had been 
contemplated by the parties while the 
prisoner was with them before his 
^st.->-R. V, Slavin (1866), 17 C. P. 
205. — CAN. 


iP* *7 — 7 oestes,] — Where] an 

alder Is indicted, it Is, in order to 
prove the commission of the offence 
by the actual perpetrator, admissible 
m prove not omy fhe acts done by tbe 
actual peroetr^r. but also the state- 
ments of the ootval perpetrator forming 


part of the res gestos, though not made 
in the actual or constructive presence 
of the person indicted. — R. v. Brown 
(1896), 15 N. Z. L. R, 18.— N.Z, 

PART I. SECT. 6, SUB-SECT. 4.— A. 

652 i. Definition ,] — If one man in- 
cites another to commit murder, & 
that murder is committed, he not 
being present, the man inciting the 
other is what is called an accessory, 
& he must be indicted as 6m accessory 
before the fact, & such is the form of 
the indictment. — R. v, Mbaohkr 
( 1848), 7 State Tr. N. S. 1091.— IR. 


652 ii. .) — By the Roman-Dutch 

law, whoever counsels or commands 
the commission of a crime is, if the 
crime be committed, equally guilty & 
punishable with the principal. The 
accused sent four others to follow up 
& rob a sixth person of his piirse. Thia 
they did, & Drought the purse to the 
first accused, who was not present when 
the robbery was committed : — Held : 
the first emeused was rightly charged 
with & convicted of robbery together 
with the others. — R. v, Veni Duaus 
(1908), E. D. C. 461.— S. AF. 
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Sect, 6. — Degrees of crimhuil liability: Svh-secl, 4, 

seized by the police, & a crowbar being found upon 
him, was immediately placed in confinement. 
Aiter this the servant went out again & fetched 
the second person, & let him in in the same manner. 
This person was seized with a basket of plate in 
his hand, which he had carried from the kitchen 
part of the way upstairs ; (1) neither of 

the persons could be convicted of burglary, but 
the one who was seized with the plate might be 
convicted of stealing in a dwelling-house, (2) the 
other might be indicted as an accessory before the 
fact to such stealing. — R. v, Johnson & Jones 
(1843), Car. & M. 2"^ 

Annotation : — As to {\) Distd. R. v. Chandler, flORl] 1 K. B. 

125. 

661. .] — Semble : an indictment of an i 

accessory should contain a positive averment that 
the principal was guilty. — R. v. Read (1844), 3 
L. T. O. S. 143 ; 1 Cox, 0. O. 05. 

502, .] — (1) In an indictment for inciting 

another to commit a felony, the party charged to 
have been incited must be shown to have been 
aware that the act contemplated was a felony. I 

(2) If the party incited is not an innocent agent, 

& the act incited be committed, the party inciting | 
is a principal felon, inasmuch as he is an accessory 
before the fact to a felony, & the misdemeanour 
merges in the felony. — R. v, AVelham (1845), 5 
L. T. O. S. 240 ; 9 J. P. 428 ; 1 Cox, C. C. 192. 

Annotation: — OencraUy, Mentd. R. v. Rausford (1874), 31 : 

L. T. 488. 

663. .1 — The offence of soliciting & in- 

citing a man to commit a felony is, where no such , 
felony is actually committed, a misdemeanour , 
only, & not a felony under Accessories & Abettors 
Act, 1861 (c. 94), s. 2, which only applies to cases 
where a felony is committed as the result of the 
counselling & procuring therein mentioned. There 
can be no accessory to a felony unless a felony has 
oeen committed. Piero there was no principal 
felony, Sc therefore prisoner’s offence was a mis- 
demeanour only, & he has been properly con- 
victed (Kelly, C.B.). — R. v, Gregory (1867), 
L. R. 1 C. C. R. 77 ; 36 L. J. M. C. 60 ; 10 L. T. 
388 ; 81 J. P. 453 ; 15 W. R. 774 ; 10 Cox, C. C. 
459, C. C. R. 

664. Incitement to commit suicide — Suicide 
committed.] — Russell’s Case, No. 670, post, 

666. .] — A person cannot be tried 

for inciting another to commit suicide, although 
that other commit the suicide. — R. v, Leddington 
(1839), 9 C. & P. 79. 

B, Active Encouragement essential. 

666. Agreement to commit offence — Act carried 

out by one party.] — A statement by prisoner that 
A. had proposed to him to murder B. on the follow- 
ing night, & that he, prisoner, agreed to go, but 
did not do so, is not of itself evidence that prisoner 
was accessory before the fact to the murder of B. 
by A. on that night. — R. v, Bijvckburn (1853), 6 
C^x, C. C. 333. 

Annotation : — Mentd. R. v. Godinho (1911), 76 J. P. 16. 


667. Privity of one to plan to commit murder — 
Act carried out by others.] — (1) Evidence that A. 
was privy to a plot to murder B. by explosive 
machines : — Held : sufficient to go to the jury on 
counts charging A. with the murder of 0. acci- 
dentally killed by the exx>losion, with conspiring 
to murder him, & as an accessory to the murder. 

(2) Qu, : whether he was indictable either as 
principal or as accessory within 9 Geo. 4, c. 31, 
s. 7, the attempt to assassinate having been made 
in Paris, & B. & 0. being both Frenchmen, & A., 
prisoner, being also an alien, residing in England. — 
R. r.^mNARD (1858), 8 State Tr. N. S. '887; 1 

Annotations : — As to (1) Ezpld. R. Lornas (1913), 1 10 L. T. 

239. As to (2) Befd. R. v. Kohn (1864), 4 K. & F. 68. 

668. Prize fight — Death of one combatant — 
Liiabiiity of stakeholder not present at the fight.] — 

Two men, having quarrelled, agreed to fight with 
their fists, & to bind themselves to fight, each put 
down £1 , so that £2 might be paid to the winner. 
Prisoner consented to hold the £2, & pay it over 
to tlie vnnner, but otherwise, he had nothing to 
do with the fight, & he was not present at it. 
There was no reason to suppose that the life of 
either man would be endangered. The men 
fought, & one of them received injuries of whicli 
he afterwards died. Prisoner having been in- 
formed who was the winner, but not knowing of 
the other man’s danger, paid over the £2 to the 
winner : — Held : prisoner was not an accessory 
before the fact of the manslaughter of the man 
kiUed.-— R. v. Taylor (1875), L. R. 2 C. 0. R. 147 ; 
44 L. J. M. C. 67 ; 32 L. T. 409 ; 39 J. P. 484 ; 
23 W. R. 616 ; 13 Cox, C. 0. 68. 

Annotation : — Consd. R. v. Coney (1882), 51 L. J. M. C. 66. 

669. Burglary — Loan of implements to burglar 
— Knowledge of illegal purpose — No knowledge of 
crime actually committed.] — Applt. & one K . 
were convicted of burglariously entering a dwelling- 
house, the jury having found in the case of applt. 
that he had handed a jemmy to K. with the 

I knowledge that it was wanted for a burglary 
I though he did not know that it was wanted for 
i this particular burglary : — Held : on this finding 
I applt. was not an accessory before the fact to the 
' burglary, & his conviction must be quashed. — 

: R. V. I.OMAS (1913), 110 L. T. 239 ; 78 J. P. 152 ; 
i 30 T. L. R. 125 ; 68 Sol. Jo. 220 ; 23 Cox, C. C. 

! 765 ; 9 Or. App. Bep. 220, C. C. A. 

I 670. Taking poison to procure abortion — 

' Death resulting — Liability of person supplying 
i poison — Absence at administration.] — If a woman 
takes poison with intent to procure a miscarriage, 

: & dies of it, she is guilty of self-murder, whether 
I she was quick with child or not, Sc a person who 
furnished her with the poison for that purpose 
will, if absent when she took it, be an accessory 
; before the fact only, Sc as he coiild not have been 
i tried as such before Criminal Law Act, 1826 (c. 64), 

I s. 0, he is not triable for a substantive felony under 
, that Act. An accessory before the fact to the 
! crime of self-murder was not triable at common 
j law, because the principal could not be tried, & 
he is not now triable under the 1826 Act, s. 9, 
! for that sect, is not to be taken to make accessories 
j triable except in cases in which they might have 
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o. Consent to be_ present at illegal 
marriape.] — Mere consent of persons 
to be present at an illegral marriage, 
or their presence in pursuance of such 
consent, or the grrant of accommodation 
in a house for the marriage, does not 
necessariJy constitute abetment of sucdi 
marriage. — K. v. Umi (1882), 1. L. 11. 
6 Bom. 126.- IND. 


p. Poaching — Inference frora de- 
livery of poached animals.] — A carrier 
was charged with having been foimd 
on a public road in possession of 40 
rabbits under circumstances which 
showed the coming from land where 
he had been unlawfully in search or 

f mrtuit of game contrary to the 
*oaching Prevention Act, 1862 (c. 114). 
The evidence was to the effect that the 
rabbits were obtained by the person 


charged early in the morning of the 
day libelled from a person who was 
seen to approach his house carrying 
a heavy bog & apparently wearing 
goloshes, as ho had a noiseless footfall. 
The rabbits were addressed to a game 
dealer in P. without the name of the 
sender. On case stated after consider- 
ation, it was argued that the sheriff 
was not entitled to draw the inference 
that applt. had aided & abetted the 
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been tried before. — Rus8Er.L’8 Case (1832), 1 
Mood. C. C. 356, C. 0. R. 

Annotations: — Consd. Gaylor’s Case (1857), Dears. & B. 

288 ; R. V. Fretwell (1802), 9 Cox, C. C. 152. Expld. 

Burgess’s Case (1862), Le. & Ca. 258. Mentd. R. v. 

Walsh (1850), 5 Cox, C. C. 115. 

671. .j — Prisoner was 

convicted of manslaughter. It appeared that he 
procured sulphate of potash & gave it to his wife 
intending her to take it for the pm'pose of pro- 
curing abortion ; Sc that she, believing herself to 
be pregnant, although in reality she was not-, took 
the sulphate of potash in the absence of prisoner, 
Sc died from its effects : — Held : the conviction 
was right. — R. v. Gayloii (1857), Dears. & B. 
288 ; 21 J. P. 119 ; 7 Cox, C. C. 253, C. C. R. 

672. .] — R. r. Fretwell, 

No. 595, ante, 

673. Liability of person supplying poison 

— Absence at administration.] — A pregnant woman 
applied to prisoner for sometliing to procure 
abortion. Prisoner supplied her with a drug for 
that purpose, & gave her directions ho^v to take it. 
The woman, some little time after, & in prisoner’s 
absence, took the drug as directed, wliich, in a few 
days, procured a miscarriage : — Held : prisoner 
was guilty of the felony, under 7 Will. 4, & 1 Viet, 
c. 85, s. 0, of causing poison, or some other noxious 
thing, to be taken by the woman with intent to | 
procure her miscarriage. — R. v, Wilson (1856), 
Dears. Sc B. 127 ; 26 D. J. M. C. 18 ; 28 L. T. O. S. 
109 ; 20 J. P. 774 ; 2 .Jur. N. S. 1146 ; 5 W. R. I 
70 ; 7 Cox, 0. C. 190, C, 0. R. 

Annotations .— FoUd. Farrow’s Case (1857), Dears. & B. 

164. Consd. R. V. Clarence (1888), 22 Q. B. D. 23. 

674. .] — A person who procures 

noxious drugs & delivers them to a woman in 
order that the latter may take them with a view 
to produce abortion, is guilty, if they are taken, 
of causing them to he taken, although she may not 
actually administer them or be present at the time 
when they are taken. — R. v, Farrow (1857), 
Dears. Sc B. 161 ; 28 1,. T. O. S. 311 ; 21 .1. P. 
118 ; 3 .lur. N. S. 107 ; 5 W. R. 269, C. C, R. 

675. Must be continuing procurement — Murder 

of Infant-Procurement before birth.] — B. counselled 
A., who was with cliild, to murder the child when 
it should be born. The child was born Sc was 
murdered by A. & C. : — Held : B. was liable as an 
accessory before the fact, for, although the pro- 
curement was before the birth, yet it continued 
afterwards. — P arker’s Cask (1560), 2 Dyer, 

186 a; 73 E. R. 410. 

Annotations : — Refd. R. v. Nash (1702), 2 Salk. 542 : R, v. 

Whistler (1702), 2 Ld. Raym. 842. 

676. .] — A. wrote Sc put in the 

post office at H. at 4 o’clock one afternoon, a letter 
addressed to B. at W. containing a suggestion for 
the murder of a child to which B. was expecting 
to give birth. The child was born at 1 a.m. on 
the following morning. The letter posted at H. 
would have been in the ordinary case Sc was in 
fact, delivered at the house where B. lodged at 
8 o’clock on the morning of the day after it was 
posted at H. The letter never came to B.’s hands, 
being intercepted by the landlady of the house : — 
Held : the jury might find that the act of A. 
continued until the letter was delivered at the house | 


of B., Sc if the letter had reached B., A, might 
properly have been convicted of soliciting & inciting 

B. to murder her child, &, the letter having been 
intercepted, A. could be convicted of an attempt 
to solicit Sc incite B. to murder her child. — R. v. 
Banks (1873), 12 Cox, C. C. 393. 

Annotation : — Icefd. R. v. Cope (1921), 86 J. P. 78. 

677 . Non-fulfilment of promise to aid is 

not a countermand.] — (1 ) Verdicts of guilty upon 
a coimt for being accessory before the fact to a 
burglary, Sc upon another in the same indictment 
for receiving property stolen in the burglary, are 
not repugnant. 

(2) Mere non-fulfilment of a promise to aid Sc 
abet is not a countermand of the crime. — R. v. 
Godspeed (1911), 75 J. P. 232 ; suh nom, R. v, 
Goodspeed, 27 T. L. R. 255 ; 55 Sol. Jo. 273 ; 
6 Cr. App. Rep. 133, C. 0. A. 

C, In Unpremediiaied Crimes, 

678. No accessories before the fact in man- 
slaughter.] — In manslaughter there can be no 
accessories before the fact, but there can be 
accessories after the fact. — Goose’s Case (1597), 
Moore, K. B. 461 ; 72 E. R. 695. 

679. .] — Wliere the principal is found 

guilty of manslaughter, the accessories before the 
fact shall be discharged. — Goff v, Byby (1597), 
Cro. Eliz. 540 ; 78 E. R. 787 ; suh nom, Bibithe’s 
Case, 4 Co. Rep. 43 b. 

680. Manslaughter by administering poison — 
Absence of one — Whether indictable as accessory.] 

— Upon an indictment against two for man- 
slaughter by administering poison, charging both 
as principals, it appeared that prisoners had agreed 
I to administer the poison, not for the purpose of 
killing, but to make the deceased remain at hone. 
Sc in order to reform his habits, Sc that one of the 
prisoners was not present when the poison was 
administered : — Qu, : whether that one should 
not have been indicted as accessory before the 
fact. — R. V, Smith & Taylor (1847), 9 L. T. O. S. 
203 ; 2 Cox, C. C. 233. 

681. Provision of abortifacient drug — Absence 
at time of administration — Conviction of man- 
slaughter.] — R. V, Gaylor, No. 671, ante, 

682. Prize fight — Absent stakeholder indicted 
for manslaughter.] — R. v, Taylor, No. 668, amie, 

D, Crime committed Different from that Commanded, 

683. Murder by poisoning — Poison administered 
to unintended person.] — R. v, Saunders Sc Archer, 
No. 451, ante. 

684. Where crime committed is the probable 
result of the command — Use of explosive substance 
resulting in death.] — R. v, Bernard, No. 667, 
ante. 

685. Request to publish libel — Variance of 
matter published with that communicated — Ap- 
proval after publication.] — Indictment for causing 
to be published in a newspaper a libel on K. The 
libel told a story of K., Sc added comments on 
the story, giving it a ridiculous character. The 
editor of the paper deposed that deft, asked him 
to show K. up, Sc communicated the story, which 
the editor told to a reporter for the paper, & that 


person from whom lie received the 
rabbits ; — Held : the inference was 
properly drawn that a carrier who wa^i 
found carrying in his cart a quantity 
been accessory before 
the fact to the act of poacliing of the 
person from whom he had received 
yie rabbits for carriage. — Young v. 
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q. Murder in attempt to procure 
ahortioti.] — Prisoners, a man & woman, 
desired to procure abortion on a 
pregnant woman by means of elec- 
tricity & the l^ectlon of fluid. While 
the woman was trying to procure 
abortion bv moans of the injection 
the subject of the operation died. 
Medical ovldenoe stated that death was 


due to suffocation at an attempt to 
stifle the woman’s screams. Upon 
their trial both jirisoner’s were con- 
victed of murder : — Held : the attempt 
to stifle was an ordinary consequence 
of the operation & the man was rightly 
convicted as an accessory before the 
fact.— 11. r. Radalyski (1899), 24 
V. L. R. 687.— AUS. 
r. Operation to secure abortion.] — 
H 


J. — VOL. XIV. 
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Sect. 6 . — Degrees of criminal liability: Stib^sect. 4, 
2>., E, e g F,; ayb-seci, 6, i,] 

this story was, substanti^y, what was published, 
that, before the publication appeared, deft, 
remarked on the delay, & that, after the article 
came out, deft, expressed approbation of it: — 
Held : on this evidence, a jury might find that 
deft, authorised the publication of the particular 
libel, notwithstanding the comments added, & 
although it appeared that the editor had heard 
the story before deft, told it to him. — K. v. 
Cooper (1846), 8 Q. B. 633 ; 15 L. J. Q. B. 206 ; 
6 L. T. O. S. 369 ; 10 J. P. 631 ; 1 Cox, C. C. 266 ; 
115E. R. 976. 

Pistd. Parkes v. Preaoott (1869), L. R. 4 
Exch. 169. Refd. R. v. Do Mamy, [1907] 1 K. B. 388. 


B. Acts done through Guiliy AgerU. 

686. Administering poison.] — An attempt by 
A. to administer poison to B. through the agency 
of C., under such circumstances that C. would 
have been the sole principal felon had the poison 
been administered, & A. an accessory before the 
fact, is not such an attempt as renders A. liable 
to be indicted under 7 Will. 4, & 1 Viet, c. 85, s. 3. ! 
— R. V. WiiiLiAMS & Rees (1844), 1 Car. & Kir. ' 
589 ; 1 Den. 39, C. C. R. 

~ ^ R — 

Retd. R. V. Wilson (1856),” 7 Co^ C C. 190. ' ” ' . 


forged note.] — S tewart’s Case, 

No. 484, arU^, 

688. Larceny.] — R. v. Manley, No. 440, ante. 

689. ^-1 T 


Upon his dc other evidence, which proved that B. 
was an accessory before the fact to the stealing 
& afterwards received the stolen goods, the jury 
foimd a general verdict of guilty against B 
which verdict was entered upon all the counts I— 
Held : (1) B. was not entitled to an acquittal 
upon the first two coimts by reason of the principal, 
A., having been acquitted, because Criminal 
Procedure Act, 1848 (c. 64), s* 1, has made the 
being an accessory before the fact a substantive 
felony, & the conviction of the princip^ is not 
now a condition precedent to the conviction of 
an accessory ; (2) there was no inconsistency in the 
general verdict, as an accessory before the fact may 
also be a receiver.— R. v. Hughes (1860), Bell, C. 0. 
242 ; 29 L. J. M. O. 71 ; 1 L. T. 460 ; 24 J. P. 
101 ; 6 Jur. N. S. 177 ; 8 W. R. 196 ; 8 Cox, C. C. 
278, C. C. R. 


AnnoiaHon : — FoUd. R. v. Godspeed (1911), 76 J. P. 232. 

696. .] — ^A person who induces a servant 

of the Post Office to intercept & hand over a 
letter, which is in course of transmission by the 
post, is either guilty of larceny as a principal 
felon, or is accessory before the fact to the larceny 
committed by the servant of the Post Office, & in 
either view can be convicted on an indictment 
charging him with larceny of the letter. — R. v. 
James (1890), 24 Q. B. D. 439 ; 59 L. J. M. 

96 ; 62 L. T. 678 ; 64 J. P. 616 ; 17 Cox, C. 

24, C. C. R. 

696. ,] — R. V. Godspeed, No. 677, ante. 

697. May be convicted though principal has 


not 

(1616), 2 State Tr. 665, 
An^laiion : — Consd. MoDanlcPe Case (1755), 19 State Tr. 

691. .] — McDaniel’s Case (17.56). 19 

State Tr. 745 ; Post. 121, 364. 

(1779), 1 Leach, 193 ; 
f ' Prosser’s Case (1784), 

Webster (1861), 9 Cox, C. C 13 • 
^ = R.’- 

T — •] — a is not essential that there 
snould have been any direct communication 
between an accessory before the fact & the 
principal felon. It is enough if the accessory 
direct an intermediate agent to procure another 
to commit the felony ; & it will be sufficient, even 
If the accessory does not name the person to be 
procured, but merely direct the agent to emplov 
some person.— R. v. Cooper (1833), 5 C. & P 
535 ; 1 Nev. M. M. C. 371. 

Annotation : — Refd. R. v. De Moray (1906), 96 L. T. 159, 

F. Indictment and Trial. 

693. May be indicted as principal.] — R. v. 
CH^mcK (1860), Greaves* Criminal Law Con- 
solidation & Amendment Acts, 10. 

694. .]— The first two counts of an Indict- 

ment charged A. & B. jointly with stealing, & 
the third charged B. alone with receiving the 
stolp goods. A. was acquitted, no evidence 
having been offered agaiiwt him, in order that he 

Jt/AJIOVJJICA-. 


Rt McCre.vdy (1909), 2 Sask. L. R 46 • 
R. 132: li can 
481. — CAN. 
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6Sfl i. Administering poison.] — ^Pris- 
oner WM Indicted for soliciting B. 
to murder C. Prlflonor procured salt- 
petre, & gave It to B. to administer 
w C. B. administered It accordingly, 
& C. detected the poison In time to 


^U9UOO.j — 1 \.. w»» muicuwu lur leiuiiy ixi uoiu^ trn 
instrument to procure abortion, & B. was indicted 
with him as an accessory before the fact. A. did 
not appear to take his trial, but B. who was on 
bail, appeared : — Held : under these circum- 
stances, B. was not compellable to plead to the 
indictment, & the judge allowed B. to be admitted 
to bail. — R. V. Ashmall (1840), 9 0. & P. 236. 

699. ,] — The Central Criminal Ct. has 

jurisdiction to try accessories before the fact to 
the felony of castmg away & destroying a sliip on 
the high seas, on an indictment in the usual form 
against principal & accessory, though the principal 
felon be not amenable to justice. — R. v. Wallace 
(1841), Car. & M. 200 ; 2 Mood. C. C. 200, C. C, R. 

700. Receiving stolen property— Indictment as 
I principal — Conviction as accessory before the fact,] 
j — On an indictment under Larceny Act, 1801 

j (c. 96), 8. 91, there may be a conviction as an 
j accessory before the fact by virtue of Accessories 
i & Abettors Act, 1861 (c. 94), ss. 1 & 2. — R. v. 
j Goodwin (1909), 3 Cr. App. Rep. 276, C. C. A. 

' 701. Principal already convicted Guilt of 

principal may be controverted by accessory.! — 
Smith’s Case (1783), 1 Leach, 288. 

702. ^ .] — The record of the conviction 

of the principal is not conclusive evidence of the 
felony against the accessory & he may controvert 
toe propriety of such conviction. — ^Prosser’s 
Case (1784), 1 Leach, 290, n, 

Annotntion .—-Refd. R. V. Pym (1846), 6 L. T. O. S. 500. 

fvo. ,J — vvutjre wie prmuipm ucts 


having swallowed 
found the 

prisoner guilty, 8c stated the solid- 
4 was to administer saltpetre with 
poison, & the saltpetre had 
J ^ be administered : — 

^prisoner having been rlghUy 
Indioted as a pHnolpu for soliciting 
Instead of as an aooessory 
^ administering 
poison with intent to murder,-— R. v. 


MtmraiY (1840), Jebb, Cr. & Pr. Cm. 

••Murder.]— Applt. wa« tried for 
murder & found guilty. The victim 
had been Wiled by applt.*s son at 
the instigation of his father. The 
^i^^ previously, 
had b^ found guilty of manslaughter : 

J * could he convicted of 

murdw.-— Mii4LAiu> v. H., [1921] 62 
S. C. R. 21 ; 59 D. h. R. 34.— CAN, 
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been convicted, it is nevertheless on the trial of 
the accessory competent to deft, to prove the 
principal innocent (Lord Kenyon, O.J.), — Cook 
V. Field (1788), 3 Esp. 133, N. P. 

704. Indictment as accessory— Disclosed by 
evidence to be principal.] — Gordon’s Case, No. 
665, ante, 

705 . ,] — R. V , Cozens & Bull, 

No. 056, anie, 

706. R. v. Brown, No. 057, 

ante, 

707. Principal found guilty of misde- 

meanour.] — An indictment charged 11. with r^e, 
& W. with aiding & abetting in the rape. The 
jury foimd H. & W. guilty of misdemeanour, 
H. of attempting to commit a rape, & W. of 
aiding H. in the attempt. It was contended that 
this verdict amounted to an acquittal of W., as 
the case did not fall within Criminal Procedure 
Act, 1851 (c. 100), s. 9, by which a person indicted 
for a crime may be found guilty of an attempt to 
commit the crime. The objection was overruled : 
— Held : the conviction should be affirmed. — R. 
V, Hapoood (1870), L. R. 1 C. 0. R. 221 ; 21 L. T. 
678 ; 34 J. P. 181 ; 18 W. R. 356 ; 11 Cox, C. C. 
471 ; sul) nom, R. v, Wyatt, 39 L. J. M. C. 83, 
C. C. R. 

708. ,] — Upon the trial of an indict- 

ment against two prisoners charging one with 
feloniously wounding with intent to do grievous 
bodily haim, & the other with aiding & abetting 
in the commission of the felony, if the principal be 
convicted of the misdemeanour of unlawfully 
wounding, the second prisoner may be convicted 
of aiding & abetting him therein. — R. v, Waudby, 
[1895] 2 Q. B. 482 ; 64 L. J. M. C. 251 ; 73 L. T. 
352 ; 59 J. P. 605 ; 44 W. R. 64 ; 11 T, L. R. 
564 ; 39 Sol. Jo. 691 ; 18 Cox, C. C. 194 ; 15 R. 
664, O. 0. R. 

Annotation : — Refd. Gould v, Houghton, [1921] 1 K, B. 509. 

709. Indictment as accessory to two — Verdict 

of guilty as accessory to one.] — If one is indicted as 
accessory to two he may be convicted on proof 
that he was accessory to one. — San quire’s (Lord) 
Case (1^12), 2 S^teJTr. 743 ; Sanchar’s 

R. V. Cooke (1 8^6), 7 Dow. & Ry; K. " B. 673 ; ' R.“ %\ 
[1902] 2 K. B. 339. Mentd. Judgment & Execu- 
tion in Treason & Felony (1614), 12 Co. Ron. 130 ; 

Clarendon’s Case (1667), 6 State Tr. 291 ; Smitli r. R. 

(1849), 13 Q. B. 738 ; R. t?. Eyro (1868), L. R. 3 Q. B. 

487. 

710. Joint indictment of several accessories — 
Separate acts by each — Plea of guilty by one.] — 

Three persons were jointly charged with procuring 
certain other persons to utter a forged The 

only evidence for the prosecution was of separate 
acts, at separate times & places, done by each of 
the persons charged as accessories. At the end 
of that evidence one of them pleaded guilty ; — 


Held : the other two might, notwithstanding, be 
convicted. — R. v. Barber & Fletcher (1844), 
1 Car. & Kir. 442 ; 8 J. P. 712. 

711. Indictment as accessory to unnamed 
principal.] — ^An indictment charging that a certain 
evil-disposed person feloniously stole certain ^oods, 
& that A. feloniously incited him to commit the 
felony, & that C. & E. feloniously received the 
goods knowing, etc., is bad as against A., but 
good against the receivers as for a substantive 
felony, as the statement that an evil-disposed 
person stole was too uncertain to support the 
charge as accessory before the fact. — R. v, Caspar 
(1839), 9 C. & P. 289 ; 2 Mood. C. C. 101 ; 4 J. P. 
75 C C R 

Annoiatum R. v. Hansill (1849), 13 J. P. 556. 

712. Principal a witness before grand 

Jury.] — An indictment against an accessory to a 
felony, stating that the felony was committed by 
a person to the jurors unknown, cannot be sup- 
ported if the principal felon was a witness before 
the grand jury. — R. v. Walker (1812), 3 Camp. 
264. 

713. Bill found by same grand jury 

imputing principal felony to named person.] — If 

a charge against an accessory is, that the principal 
felony was committed by persons unknown, it is 
, no objection that the same grand jury have found 
I a bill imputing the principal felony to J. — R. v. 
Bush (1818), Russ. & Ry. 872, C. C. R. 


Sub-sect. 5. — ^Accessories After the Fact. 
A, In General, 

714. Must lend active aid personally.! — To 
substantiate the charge of harbouring a felon it 
must be shown that the party charged did some 
act to assist the felon personally. — R. v, Chapple 
(1840), 9 C. & P. 355. 

715 . Assisting concealment of fact of 

miu'der — Assisting murderer to escape from justice.] 

— ^A. was indicted for the wilful murder of B., & 
C. was indicted for receiving, harbouring, Jc 
assisting A. well knowing that he had coimnitted 
_ & murder aforesaid : — Held : if the 
offence of A, was reduced to manslaughter, C. 
might, notwithstanding, 

! accessory after the fact. 

j When a person is charged as accessory after the 
I fact to a murder, the question for the jury is, 
j whether such person, knowing the offence had 
I been committed, was either assisting the murderer 
i to conceal the death, or in any way enabling him 
I to evade the pursuit of justice. — R. v, Greenacre 
i (1837), 8 C. & P. 36, 

716. Assisting disposal of stolen property.] 

— Upon an indictment against a party as an 
accessory after the fact in robbeiy, proof of 


Campbell (1899), Q. II. 8 K. B. 322. — 

CAN. 

0 . Selling stolen property. 1 — 

The aocused on an indictment charsring: 
them with theft were found ^Ity by 
the jury of assisting to sell the stolen 
property knowing it to have been 
stolen. On question being reserved 
for the decision of the full ct. ; — Held : 
on the indictment the accused could 
be convicted as accessories after the 
fact, & the jury’s finding amounted to 
a verdict of guilty of theft. It was 
not nooessary to prove that the accused 
ever had the stolen property in their 
personal possession. — R. v. Brett & 
Levy (1915), T. P. D. 63.— S. AP. 

d. Aid not readiing prisoner.] 

— Prisoner, who was charged \^th 
being an accessory after the fact to a 

H 2 


PART I. SECT, 6, SUB-SECT. 6.— A. 

t. Must lend active aid personally — 
^ecetvtni/ stolen property .] — Evidence 
that the prisoner received property 
knowing it to have been stolen. Is 
Bumcient to support an indictment 
for being au accessory after the fact 
to the theft, & it is not necessary to 
show that the prisoner did some act 
to assist the thief personally to escape 
justice. — R. V . Reeves (1892), 13 

-AUS"' ’’ ® N. 

,] — received a 

stolen promissory note & was indicted 
tor a subs^tlve felony,” under 9 
Geo. 4, o. 66, s. 47 ; B, had stolen 
larceny 

& acquitted -JEfeW ; the acquittal 


of B. was not conclusive evidence of 
A. *8 innocence. — R. v. M'Cue (1831), 
Jebb Cr. & Pr. Gas. 120. — IR. 

b, Concealing stolen property 

— GorUxnuance of principal offence till 
property concealed.] — Although the 
crime of theft is usually complete 
when the thief takes & carries away 
the thing which he had formed the 
design to steal, the act of carrying the 
object away may be continued until 
It is concealed somewhere so as not to 
bo found upon him ; & any one who 
knowingly assist a thief to conceal 
stolen property which he is In the act 
of ooTOlng away, render aid to that 
actual perpetrator & becomes an 
accessory to the crime; &, imder 
Criminal Code, Art. 61 (c), be 

dealt with as a prinoip^. — R, v. 
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Sect. 6. — Degrees of criminal liability: Sub-sect. 5, 
A. <Sc B.; sub-sect. 0, ud.] 

prisoner’s knowledge of the felony, together with 
proof of his aiding the principal in disposing of 
the fruits of the robbery, is sufficient evidence of 
comforting & assisting, to support the indictment. 
— K. V. Butterfield (1843), 2 L. T. O. S. 246 ; 
8 J. P. 9 ; 1 Cox, C. C. 39. 

AnnoUUion : — Refd. H. v. Levy, [1912] 1 K. B. 158. 

717 . Removal of Incriminating objects 

after arrest of principal.] — After the arrest of a 
man charged with a coining offence, of which he 
was subsequently convicted, applt., a woman, 
removed from a workshop occupied by him 
certain articles which would be used in making 
counterfeit coin. Applt. was indicted as an 
accessory after the fact, the indictment alleging 
that she, well knowing the man to have com- 
mitted the felony charged, “ did feloniously 
receive, harbour, & maintain ” him. The jmy 
were directed that, if they believed that applt. 
removed the articles knowing the man to be 
guilty & for the purpose of assisting him to escape 
conviction, they should find applt. guilty. The 
jury convicted applt. : — Held : the direction was 
right, & the conviction must be affirmed. — li. v. 
Levy, [1912] 1 K. B. 158 ; 81 L. J. K. B. 204 ; 
106 L. T. 192 ; 76 J. P. 123 ; 28 T. L. R. 93 ; 
56 Sol. Jo. 143 ; 22 Cox, C. 0. 702 ; 7 Or. App. Rep. 
61, C. C. A. 

718. Preventing apprehension.] — Deft, an 

inn-keeper, having an escaped felon in his liouse, 
to a policeman, who had remarked, “ You 
scoimdrel, how dare you harbour a felon ? ” 
said, “ You had better go & find him.” But he 
did nothing, & the policeman went upstairs & 
saw the felon make his escape from the window ; — 
Held : to be no evidence of an obstructing of the 
felon’s apprehension. 

Qu. : whether a count in an indictment, charging 
deft, as accessory to an escape of a felon from 
prison by harbouring him after his escape, is bad 
as charging deft, to be an accessory to a mis- 
demeanour, prison breach being a misdemeanour 
only. — R. V. Green (1861), 8 Cox, C C. 441. 

719. Demanding money with menaces — 

Insertion in paper of articies to assist principai.] — 
Under Criminal Procedure Act, 1848 (c, 46), s. 2, 
an accessory after the fact, indicted in the ordinary 
way with the principal felon, may be tried before 
the principal. 

Qu. : whether, if A. writes letters demanding 
money with menaces, & then B. inserts letters A 
articles in a paper to assist A. in obtaining the 
money which A. had so demanded, B. is an 
accessory after the fact to A.’s felonious act. — 
R. V. Hansill (1849), 13 J. P. 556 ; 3 Cox, C. C. 
597. 

720. Reception of thief —Joint attempt to 


I leave the country.] — A., a lad, robbed his em- 
ployers, & after doing so, he went to the lodgings 
of B., who was much older than himself, & who 
had relations in America. A. stayed twenty 
minutes at B.’s lodgings, & after that, on the 
same night, A. & B. started together by the 
coach, & went from R. to L., intending to embark 
for America : — Held : on this evidence B. might 
be convicted as an accessory after the fact in 
harbouring, receiving, & maintaining the principal 
felon.— R. V. Lee (1834), 6 C. & P. 536. 

721. Must have knowledge of & consent to the 

I — R. V. Greenacre, No. 715, ante. 

I 723. — R. V. Butterfield, No. 716, ante. 

^ — R. V. Levy, No. 717, ante. 

725. May act through agent.] — A prisoner who 
I employed another person to harbour the principal 

felons may be convicted as accessory after the 
fact, though he himself did no act of relieving, 
etc., & prisoner may be found guilty on the un- 
corroborated testimony of the person who actually 
harboured, etc. — R. v. Jarvis (1837), 2 Mood. & R. 
40, N. P. 

726. Purchase of stolen property.] — ^A partner 
stole goods belonging to the firm & rendered him- 
self liable to be dealt with as a felon under Larceny 
Act, 1868 (c. 110), s. 1, & sold same to prisoner, 
who knew of their having been stolen : — Held : 
prisoner could not be convicted on an indictment 
for feloniously receiving under Larceny Act, 1801 
(c. 96), s. 91, but might have been convicted as an 
accessory after the fact under Accessories & 
Abettors Act, 1861 (c. 94), s, 3, on an indictment 
properly framed. — R. v. Smith (1870), L. R. 1 
C. C. R. 260 ; 39 L. J. M. C. 112 ; 22 L. T. 554 ; 
34 J. P. 484 ; 18 W. R. 932 ; 11 Cox, 0. 0. 511, 
C. 0. R. 

Arinotaiio'ns : — Consd. R. v. Streotor, [1900] 2 Q. B. CO I 

R. V. Payne, [190B] 1 K. B. 97. Mentd. R. r. I>lowdoii, 

[1909] 2 K. B. 269. 

727. Liability of wife for harbouring husband.] 

— R. V. Good, No. 366, ante. 

728. When principal is insane.] — R. v. Coombes 
& Fox, Plaistow Murder Case (1895), Wood 
Renton on Lunacy, 913. 

B. Indictment and Trial. 

729. Cannot be indicted as principal.] — 

Prisoner, a woman, was indicted for larceny. 
The evidence left it doubtful whether she was an 
accessory before or after the fact : — Held : 
although, if she were an accessory before the fact, 
I she might be convicted on such an indictment, 
yet if she were an accessory after the fact, she 
could not be so convicted, but must be indicted 
as such accessory after the fact, & if the jury were 
in doubt as to whether she was or was not an 
accessory after the fact they should acquit her. — 
R. r. Munday (1860), 2 F. & F. 170. 


felony, sent the principal, who was 
flying from justice a box of clothes & 
a letter, neither of which reached 
iiim : — Held : prisoner could not be 
convicted as an ac<jessorj% but might 
have been convicted of an attempt to 
assist the principal. — R. v. Malo.vey 
(1901), 1 S. R. N. S. W. 77 : 18 N. S. 
W. W. N. 9«.— AUS. 

e. OmiasUni to give inf or 7) uit ion 

of crime.] — An omission to give infor- 
mation that a crime has been com- 
mitted does not, under Penal Code, 
«. 107, amount to abetment, unless 
such omission Involves a breach of a 
legal obligation. A private individual 
is not bound by any law to give infor- 
mation of any offence which he has 
seen committed. — R. v. Khadim 


(Hiwjik) (1869), 4 B. L. U. A. C. 7.— 

ji.i fvf ^ 9wt uuwufumy lu rua- 

of /ddnapped c/nid.]— The 
mere fact of a girl being received Into 
a house & retained there by the owner, 
even after he may have become aware 
or found reason to believe that she 
had been kidnapped, does not amount 
to concealment of her, unless an 
intention of keeping her out of view 
be apparent. — R. v. Jnuanm* (1873), 
5 N. W. 133.—IND. 

? >; Gitfing false informcUUm to 

icf.]"-The definition contained in 
Indian Penal Code, s. 216 B, of the 
words " assisting a pereon In any way 
to evade apprehension are meant to 
point out some method efmdem generis 


with those 8p(icified in the earlier por- 
tion of the sect. They will not include 
the assisting of an accused pei’son to 
escape by merely tolling lies to the 
police as to his whorcaboiits. — R. v. 
Huhain Bakhhh (1903), 1, L. R. 

All. 261.— IND. 

PART I. SECT. 6. SUB-SECT. 6.~B. 

h. Admissibility of evidence — /Show 
ing guilt of principal prisoner.] — 
Letters are admissible In evidence on 
the trial of prisoners alleged to be 
accessories after the fact to murder, 
which tend to prove that the principal 
prisoner was guilty of the murder, 
on the ground that that is part of the 
ease for the Crown. — R. v. O’Shaugh- 
NE88Y, R. V. HASHELL & CAMPBELL 
(1912), 31 N. Z. L. R. 928.— N.Z, 
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730. .]— A man cannot be indicted as a 

principal, & then be convicted of being an acces- 
sory after the fact to that crime for which he is so 
indicted (Pollock, C. B.). — R. v. Fallon (1862), 
Le. & Ca. 217 ; 32 L. J. M. C. 66 ; 7 L. T. 471 ; 
27 J. P. 5 ; 8 Jur. N. S. 1217 ; 11 W. R. 74 ; 

9 Cox, C. C. 242 ; sub nom, R. v. Fellon, 1 New 
Rep. 68, C. C. R. 

Annotation : — Oonsd. H. v. Watson, [1916] 2 K. B. :185. 

731. .] — A person, charged on indictment 

with felony as a principal felon only, cannot be 
convicted thereon as an accessory after the fact. 
When a pltf. in error is in custody, the ct. may, by 
order dispense with his attendance in person upon 
the argument of the writ. — R ichards v, R., 
[1897] 1 Q. B. 574 ; 66 L. J. Q. B. 4.59 ; 61 J. P. 
389 ; 13 T. L. R. 254, D. C. 

Annotation : — Reid. R. v. Watson, [1916] 2 K. B. 385. 

732. .] — Deft. & one T. R. were indicted 

as principals for a misdemeanour. The jury 
convicted T. R., & returned a verdict against 
deft, of being an accessory after the fact : — Held : 
a verdict of guilty ought not to have been entered 
against deft, on that finding by the jury. — R. v. 
Bubb (1906), 70 J. P. 143. C. C. R. 

733. Indictment for receiving stolen 

property — No evidence of possession.] — An indict- 
ment contained two counts charging accused & 
others in the first count with breaking & entering 
a shop & stealing jewellery therefrom, & in the 
second count with receiving the stolen property. 
There was no evidence in support of the first 
count, & the jury were so directed. On the 
second count, the jury were directed that applt., 
who was not charged as an accessory after the j 
fact, could be convicted as a receiver of stolen | 
property although there was no evidence that he 
had possession, or control, either joint or con- 
clusive, of the st/olen property. The verdict of 
the jury was that applt. was guilty of negotiating 
the sale of property well knowing it to have been 
st/olen, & this was accepted as a verdict of guilty 
on the second count of the indictment ; — Held : 
the direction given to the jury on the second 
count was bad in law. Applt. could not be found 
guilty of receiving, there being no evidence that 
he was in either exclusive or joint possession or 
control of the stolen property, &, the ct. having 
no power under the circumstances of the case to 
substitute a different verdict, the conviction must 
be quashed. — R. v, Watson, [1916] 2 K. B. 385 ; 
85 L. J. K. B. 1142; 115 L. T. 159; 80 J. P. 
391 ; 32 T. L. R. 580 ; 25 Cox, C, C. 470 ; 12 
Cr. App. Rep. 62, C. C. A. 

734. Indictment as accessory to murder — 
Principal found guilty of manslaughter.] — R. v. 
Greenacre, No. 715, ante, 

735. — I — ,] — Several persons were tried 

upon one indictment, some as principals in murder, 
others as accessories after the fact. The principals 
were convicted of manslaughter : — Held : those 
charged as accessories might rightly be convicted 
as accessories to manslaughter. — R. v, Richards 
(1877), 2 Q. B. D. 311 ; 46 L. J. M. C. 200 ; 36 

^ ^ — ... p . 

R. 

736. May be tried before principal.] — R. 

Hansill, No. 719, ante, 

Trial In absence of principal felon.] — 

^tnough an accessory after the fact may consent 
to be tried in the absence of one charged in the 
same indict ment with the principal felony, he 


cannot insist on taking his trial under such 
circumstances. It is a matter of discretion with 
the ct. whether it will proceed with the trial of 
the accessory alone, which must end in his acquittal 
in the absence of the x>rincipal. — R. v. Smith & 
Hedger (1842), 6 J. P. 476. 

738. Indictment asi accessory to misdemeanour.] 
— R. V, Green, No. 718, ante, 

739. Sufidcienoy of indictment — “ Receive, har- 
bour & maintain.**] — R. v. Levy, No. 717, ante. 


SuR-SECT. 6 . — Attempt to commit Crime. 

A, In General, 

740. Definition.] — The fact that a final step 
still remains to be taken to consummate an 
attempt to obtain by false pretences does not 
prevent the acts done amounting to such an 
attempt, if those acts would have culminated in 
the full offence if accused had not been inter- 
rupted. 

The Draft Criminal Code definition is “ An 
attempt to commit an offence is an act done or 
omitted with intent to commit that offence, 
forming part of a series of acts or omissions which 
would have constituted the offence if such series 
of acts or omissions had not been interrupted, 
either by the voluntary determination of the 
offender not to complete the offence or by some 
other cause ” (Pickford, J.). — R. v, Laitwood 
(1910), 4 Cr. App. Rep. 248, C. O. A. 

Annotation : — Refd. R. V. Robinson (1913), 79 J. P. 303. 

741. Offence at common law.] — (1) Conspiracy 
may be laid without any overt act, & if one be 
convicted judgment shall be given against him 
before the trial of the other. 

(2) On a charge of attempted blackmail it was 
objected that a mere attempt or conspiracy had 
been made which was not punishable at common 
law : — Held : the objection would be overruled. 
— R. V, Kinnersley & Moore (1719), 1 Stra. 
193 ; 93 E. R. 467. 

Amu)tations : — As to (1) Folld. R. v, Niccolls (1745), 2 Stra. 

1227. Consd. R. V. Ecclea (1783), 3 Dougr. K. B. 337. 

Apld. R. V. Cooke (1826), 5 B. & C. 538. Refd. R. v. 

Spragg (1760), 2 Burr. 993 ; Allen r. Flood, [1898] 

A. C. 1. 

742 . ,] — (1) Wliere, upon an indictment, 

an act is charged to have been committed 
feloniously, & the jury find a verdict of guilty, 
though the charge laid does not amount to felony, 
yet if it does amount in law to a misdemeanour, 
the ct. will pronounce judgment as for that 
offence. 

(2) It makes a great difference whether an act 
was done & where no act at all is done. The 
intent may make an act, innocent in itself, criminal ; 
nor is the completion of an act, criminal in itself, 
necessary to constitute criminality {j)er Our.). 

(3) The next question is whether an act done 
in pursuance of an intent to commit an act which, 
if completed, would be a misdemeanour only, 
can itself be a misdemeanour. It w^as objected 
that an attempt to commit a misdemeanour was 
no offence ; but no authority for this is cited, 
there are many on the other side (T.(0RD Mans- 
field, O.J.). 

(4) So long as an act rests in bare intention, it 
is not punishable by our laws ; but immediately 
when an act is done, the law judges, not only of 
the act done, but of the intent with which it is 
done ; if it is coupled with an unlawful 


PART I. SECT. 6. SUB-SECT. 6.— A. 

commit incest is an Indictable offence at common law. — H.M. ADVorATE 

. — SOOT. 
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A.&B, (g).] 

malicioiis intent, though the act itself would 
otherwise have been innocent, the intent being 
criminal, the act becomes criminal & punishable 
(Lord Mansfield, O.J.)* — v- Scofield (1784), 
Cald. Mag. Cas. 397. 

Annotations As to (1), (3) & (4) Apld« R. v. Hiergins (1801), 

2 East. 6. Refd. R. v. Hansford (1874), 31 L. T. 488. 

743. Misdemeanour at common law — Where 
full offence misdemeanour at common law.] — ^An 

attempt to commit a misdemeanour is a mis- 
demeanour, whether the offence was created by 
statute, or was an offence at common law. — R. v. 
Roderick (1837), 7 0. & P. 795. 

744. Where full offence misdemeanour by 

statute.] — An attempt to commit a misdemeanour 
created by statute is itself a misdemeanour. 

A count in an indictment charged that deft. 
“ did attempt to assault ** a girl, “ by soliciting 
& inducing her ** to place herself in an indecent 
attitude, he doing the like : — Held : such a count 
was bad. — R. v. Butler (1834), 6 O. &: P. 368. 
Annotation : — Refd. R. v. Bannen (1844), 1 Car. & Kir. 

295. 

745 . .] — R, -y. Roderick, No. 743, 

ante, 

746 . .] — A prisoner cannot be con- 

victed of an assault with an intent carnally to 
know, etc., a girl above ten & under twelve years 
of age, nor of a common assault, if she be con- 
senting. The proper charge is of misdemeanour 
in attempting to commit a statutable offence. — 
R. V, Martin (1840), 9 C. & P. 213, 215 ; 2 Mood. 
0. C. 123, C. 0. R. 

Annotations: — Consd. R. v. House (1845), 9 J. P. 182. Distd. 

R. V. Stevens (1845), 1 Cox, C. C. 225. Consd. Christopher- 

Bon V. Bare (1848), 11 Q. B. 473; R. v. Bird (1851), 

2 Den. 94; R. v. Johnson (1865), 11 Jur. N. S. 532 ; 

R. V. Stephenson (1912), 8 Or, App. Rep. 36. Refd. 

R. V. Read (1849), 2 Car. & Kir. 957. Mentd. R. v. Waters 

(1849), 2 Car. & Kir, 864 ; R. v. Waverton (1851), 5 

Cox, C. C. 400. 

747. Where full offence felony.] — Al- 

though it was found that a coining press & some 
other things, which prisoner had not procured, 
were required for the completion of the felony, & 
that prisoner only intended to make a few of the 
counterfeit coin in England by way of trying his 
apparatus : — Held : it was a misdemeanour at 


common law to mako or procure dies, having 
engraved thereon the obverse & reverse sides of a 
foreign coin, with intent therewith to make such 
cpin ; for it was an act done with hitent to commit, 

proximately connected with the commission of, 
a statutable felony. 

It is difficult, & perhaps impossible, to lay down 
a clear & definite rule, to define what is k what 
is not such an act done, in furtherance of a criminal 
intent, as will constitute an offence (Jervis, C.J.). 
— R. V, Roberts (1856), Dears. C. C. 639 ; 26 
L. J. M. C. 17 ; 26 L. T. O. S. 126 ; 19 J. P. 789 ; 
1 Jur. N. S. 1094 ; 4 W. R. 128 ; 7 Cox, C. C. 39, 
0. 0. R. 

Annstaiions : — As to (1) Refd. R. v, McPherson (1857), 

7 Cox. C. C. 281 : R. v. Harvey (1871), 40 L. J. M. O. 63 : 

R. V. Robinson (1915), 11 Cr. App. Hop. 124. As to (2) 

Refd. R. V. Cope (1922), 86 J. P. 78. 

748 . .] — The misdemeanour of at- 

tempting to commit a burglary merges in the 
felony if it is proved that the burglary was com- 
pleted. — R. V, Simpson & Kerrison (1861), 3 
Car. & Kir. 207, n. ; 15 J. P. 246. 

749 . .] — Prisoner was indicted under 

Larceny Act, 1861 (o. 96), s. 57, for breaking & 
entering a shop, with intent to commit a felony, 
vis, to steal. It was proved that prisoner broke 
in the roof, with intent to enter & steal, & was 
then disturbed ; but there was no evidence that 
he ever entered the shop : — Held : prisoner might 
be convicted of the misdemeanour of attempting 
to commit a felony. — R. v, Bain (1862), Le. k Ca. 
129 ; 31 L. J. M. C. 88 ; 5 L. T. 647 ; 26 J. P. 
84 ; 8 Jur. N. S. 418 ; 10 W. R. 236 ; 9 Cox, 0. 0. 
98, C. C. R. 

B, What constitutes an Attempt, 

(a) Overt Act necessary, 

750. Mere Intention not enough.] — An indict- 
ment charged deft., who had contracted with the 
guardians to deliver to the poor loaves of a certain 
weight, with attempting to obtain money from the 
guardians by falsely pretending to the relieving 
officer that he had delivered to certain poor 
persons certain loaves, & that each loaf was of a 
certain weight. The evidence was that ho had 
contracted to deliver loaves of the specified 
weight to any poor persons bringing a ticket from 


k. Misdemeanour at common law — 
Incitement of one to incite a third 
j)arty to commit a crime — Not an 
attempt A — Deft, charged \vith offering 
money to a person to swear that A., 
B., or C. gave a certain sum of money 
to vote for a candidate at an election ; 
— Held : the offence was not an at- 
tempt to commit tho crime of suborna- 
tion of perjury, but something less, 
being an incitement to give false 
evidence or particular evidence regard- 
less of its truth or falsehood, & was a 
misdemeanour at common law. — R. v. 
Colic (1902), 22 C. L. T. 132 ; 3 
O. L. R. 389 ; 1 O. W. R. 117.— CAN. 

L Explaining to another how a 
crime may he committed—Svhsequent 
attempt in consequence. 1— Where one 
person writes a letter to another 
explaining how a crime of a peculiar 
nature may be committed, & the other 
person subsequently attempts to com- 
mit a crime of that nature, the writer 
of the letter is guilty of an attempt to 
commit that crime equally with tho 
pefirson who actually made the attempt, 
even though when the letter was 
written no specific crime of that nature 
was in contemplation of either of the 
parties. Prisoner, evidently In answer 
to an Inquiry, wrote a letter to S. 
Instructing him as to the method of 
opening safes with explosives. Two 
days later 8, & W. broke Into certain 


premises containing a locked safe, 
with explosives in their possession 
ready for use, but, Imaglulng they 
were observed, before commencing to 
use the explosives they got frightened 
& decamped. They were captured, 
tried, & convicted of breaking into the 
premises with intent to commit a crime. 
The letter having been found on 8., 
the prisoner was then put on his trial 
upon an indictment containing eight 
coimts, one of them charging with an 
attempt to steal the contents of the 
safe on these premises, & one charging 
him with breaking & entering with 
intent to commit a crime. Tho Jury 
found 08 a fact that when tho letter 
was written the particular crime com- 
mitted by S. & W. was not in con- 
templation, but that some crime of tho 
nature was in contemplation. The 
prisoner was convicted : — Held : he 
was properly convicted under the 
count charging him with breaking & 
entering tho premises with intent to 
steal, for, having counselled S. to 
commit that offence, 8c knowing that It 
would be likely to be committed in 
consequence, he was a party to the 
offence. — R. v. Baker (1909), 28 N. Z. 
L. R. 536.— N.Z. 

m. IncUing another to commit a 
crime — Not an attempt,] — To incite 
another to commit a crime, whore that 
other does nothing In furtherance of 


the crime, does not constitute an 
attempt to commit the crime. An 
accused was convicted of attempting 
to administer poison with intent to 
commit murder. Accused had riven 
N. some arscnlte of soda, which he knew 
to be a poison, with instructions to put 
some into the food of V. N. took the 
poison to V., & together they delivered 
it to the police : — Held : accused 
should not have been convicted of an 
attempt to administer poison. — R. r. 
Nlhovo, [1921] App. D. 486.-3. AF. 

n. Attempt to murder.] — Where two 
persons fire at one another & one is 
actually hit 8c killed, the other is not 
guilty of murder, but of attempt to 
murder, which offences do not con- 
stitute the same *‘act.'’ — R. v, Nir- 
MAL Kanta Roy (1914), 1. L. R. 41 
Calc. 1072.— IND. 


PART I. SECT. 6, SUB-SECT. 6.— 
B. (a). 

760 i. Mere intention not enough ,] — 
Prisoner drew a loaded revolver from 
his pocket with Intent to shoot the 
prosecutor, but before he could do 
anything to discharge the same he was 
overpowered : — Held : there was no 
evidence to convict the prisoner. The 
mere drawing from his pocket a loaded 
revolver was not an attempt to dis- 
charge It at another person. — R. v. 
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the relieving officer, & that the duty of deft, was 
to return these tickets at the end of each week, 
together with a ■written statement of the number 
of loaves delivered by him to the paupers, where- 
upon he would be credited for that amount in the 
relieving officer’s book, Sc the money would be paid 
at the time stipulated in the contract, namely, at 
the end of two months from a day named. Deft, 
having delivered loaves of less than the specific 
weight, returned the tickets, & obtained credit in 
account for the loaves so delivered ; but before 
the time for payment of the money arrived the 
fraud was discovered. 


The more intention to commit a misdemeanour 
is not criminal. Some act is required, & we do 
not think that all acts towards committing a 
misdemeanour are indictable. Acts remotely 
leading towards the commission of the offence 
are not to be considered as attempts to commit it, 
but acts immediately connected with it are ; & if, 
in this case, after the credit with the relieving 
officer for the fraudulent overcharge, any further 
st;ep on the part of deft, had been necessary to 
obtain payment, as the making out of a furiher 
account or producing the vouchers to the board, 
we should have thought that the obtaining credit 
in account with the relieving officer would not 
have been sufficiently proximate to the obtaining 
the money. But, on the statement in this case, 
no other act on the part of deft, would have been 
required. It was the last act, depending on 
himself, towards the payment of the money, & 
therefore it ought to be considered as an attempt 
(Parke, B.). — R. v. Eagleton (1865), Dears. C. O. 
376, 516 ; 24 L. J. M. C. 168 ; 26 L. T. O. S. 7 ; 
19 J. P. 646 ; 1 .Tur. N. S. 940 ; 4 W. B. 17 ; 
3 0. L. B. 1145 ; 6 Cox, 0. C. 659, 0. C. B. 


Annoiatio7is ; — Consd. R. v. Roberts (1855), Dears. 0. C. 
539 ; R. V. Robinson, [1915] 2 K. B. 342. Refd. R. v. 
ISherwood (1857), 21 J. P. 342; R. v, Goss (1860), Bell, 
p. O. 208 ; K. V. White (1910), 4 Cr. App. Rep. 257 ; 
R. V. Cope (1921), 86 J. P. 78. 


751. .] — Applt. was convicted of attempt- 
ing to procure his wife to leave her usual place of 
abode in the United Kingdom with intent that 
she should become an inmate of a brothel outside 
the King’s dominions. It appeared that the jury 
might have taken the view that the evidence only 


showed an intention to so procure his wife or a 
mere idle threat. In the absence of a proper 
direction from the judge at the ct. of trial as to 
the difference between an attempt & an intention, 
a matter which otherwise the jury might not 
easily understand, the ct. allowed the appeal & 
quashed the conviction. — B. v. Landow (1913), 
10& L. T. 48 ; 77 J. P. 364 ; 29 T. L. B. 375 ; 
23 Cox, 0. 0. 457 ; 8 Cr. App. Bep. 218, 0. C. A. 

762. Must be an act done.] — ^A. was indicted 
for making a false oath before a surrogate, for the 
purpose of obtaining a marriage licence ; — Held : 
(1) a surrogate had a general power to administer 
an oath in that behalf, so as to make a false oath 
a misdemeanour ; (2) such false oath was a mis- 
demeanour as being made with a fraudulent 
intention in a matter of public concern ; (3) it was 
immaterial whether the marriage actu^ly took 
place or no. (4) Qu» : whether such false oath 
be indictable as perjury. 

Any step taken with a view to the commission 
of a misdemeanour, is a misdemeanour (I^rd 
Denman, C.J.). 

To make a false oath, in order to procure a 
marriage licence from an officer empowered to 
grant such licence, is a misdemeanour ; because 
it is a step towards the accomplishment of a 
misdemeanour (Parke, B.). — B. v. Chapman 
( 1849), 1 Den. 432 ; T. & M. 90 ; 2 Car. & Kir. 
846 ; 18 L. J. M. C. 152 ; 13 L. T. O. S. 308 ; 
13 J. P. 363 ; 13 Jur. 885 ; 3 Cox, 0. 0. 467, 
0. C. B. 

Annotations: — As to (1) Apld. R. v. Hodgkiss (1869), 39 

L. J. M. C. 14. Consd. Phlllimore v. Machon (1876), 

1 P. D. 481. As to (2) Refd. R. v. Shaw (1911), 6 Cr. 

App. Rep. 103. As to (4) Retd. Blalberg v, Parke (1882), 

10 Q. B. D. 90. 

753 . Must be more than merely pre- 

paratory.] — ^Prisoner was entrusted by bis master 
with some meat, which was to be weighed out & 
delivered to a customer. By means of a false 
weight he kept back a part of the meat with 
intent to steal it ; but the fraud was discovered, 
before he had actually moved away with it*: — 
Held : (1) he was rightly convicted of an attempt 
to steal the meat ; (2) the property was well laid 
in the master. 

There is a difference between the preparation 


Grogan (1889), 15 V. L. R. 340.— 

AUS. 

750 ii. ,] — Whero the accused 

was indicted for “ oonceallng himself 
with Intent to escape from the peniten- 
tiary ** : — Held : as the crlmmal act 
consists in an attempt to commit an 
offence, doing something with Intent to 
commit the offence is not necessarily 
sumolent to constitute an attempt. — 
R. V. Labourdkttb (1908), 13 B. C. R. 
443.— CAN. 

760 ifi. . ] — An attempt implies 

iDiteat, but an intent Is not enough ; 
intending to commit a crime Is not the 
to commit it. — R. 
. 41 O. L. R. 153 ; 
!9 Can. Crlm. Cas. 


same as attempting 
V , McCarthy (1917) 
13 O. W. N. 310 ; i 
448.— CAN. 


760 iv. — — .] — It is not necossor 
order to constitute the crimes c 
at^mptlng to murder by means c 


bomly injury, that the poison shoul 
actually he taken by the person fc 
whom it was intended.— Apv< 

762 1, Afusf be an a<A (itme.]— . 

was confine 

SnUoA constable ( 

^ stated, on Informi 
km abused was about 1 

kiu a baby, wont to search her houi 


with a niunber of men, & found her 
lying on the first floor, & discovered on 
the second floor a living new-born 
child wrapped up in a cloth with a 
cooking pot turned over it. She was 
oouvicted of attempt to murder : — 
Held : the evidence was insutticient to 
support the conviction. — R. v. Cm»iA 
(1871), 8 Bom. Cr. Cas. 164,— IND. 

763 i. Mast be more than merely 

preparatory .] — R. v. Df.lip Singh 
(1918), 26 B. C. R. 390.— CAN. 

763 ii. .y—Held: by Glover, 

J., iuoondiarism having, on sovoral oooa- 
sions occurred in a village, produced 
by a ball of rag, with a piece or burning 
charcoal within it, & the prisoner one 
evening being discovered to have a ball 
of that description concealed in his 
dhoti, which contained burning char- 
coal, he is guilty of an attempt to 
commit misenief hy fire. The posses- 
sion of the instrument to commit 
mischief by fire. & the going about of 
the person with It, are suflaolent to 
raise a presumption that he intended 
to oommit the act. Sc had already begun 
to move towards the execution. These 
facts are sufficient to constitute an 
attempt HeZd .* that the possession 
of a fire-ball Sc moving about, it cannot 
support a conviction under Penal Code> 
SB. 436 Sc 511. These facts are not 
sufficiently indioatiye of an intention 
to destroy a building used for human 


dwelling. To constitute an offence, it 
is not only necessary that the prisoner 
should have done an overt act towards 
commission of the offence, but that the 
act itself should have been done In the 
attempt to oommit It, — R. v. Dayal 
Bawri (1869), 3 B. L. R. A. C. 55.— 
IND. 

763 iii. .] — The act of caus- 

ing the publication of banns of marriage 
is an act done In the preparation to 
marry, but docs not amount to an 
attempt to marry. Where a man, 
having a wife living, caused the banns 
of marriage between himself & a woman 
to be published, he could not be 
punished for an attempt to marry 
again during the lifetime of his wife. — 
R, V. Peterson (1876), I. L. R. 1 Ail. 
316.— IND. 

763 iv. .3 — In a prosecution 

for an attempt to cheat, the accused 
was charged & convicted of having at 
the central octroi office made false 
representations as to the contents of 
certain kuppas (akin vessels), the object 
of which was to obtain a certificate 
entitling him to obtain a refund of 
octroi duty. Prior to granting the 
certifleate, thp octroi officers examined 
the contents of the kuppas, & found 
that the representations of the accused 
regarding €hem was untrue. In con- 
sequence of this discovery, no certi- 
floato was given to him, Sc he was 
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Sect, 6. — Degrees of criminal liabiHty: Svb-sect, 6, 
B, (a) & (b).] 

antecedent to an offence, Sc the actual attempt. 
But, if the actual transaction has commenced 
which would have ended in the crime if not 
interrupted, there is clearly an attempt to commit 
the crime (Blackbiirn, J.). — R. v, Cheeseman 
(1862), Le. & Ca. 140 ; 31 L. J. M. C. 89 ; 6 L. T. 
717 ; 26 J. P. 163 ; 8 Jur. N. S. 143 ; 10 W. R. 
256 ; 9 Cox, C. 0. 100, C. C. R. 

764. .] — Prisoners were indicted for 

conspiring to commit larceny. A second count 
charged an attempt to commit a larceny. The 
evidence was that the two prisoners, with another 
boy, were seen by a policeman t>o sit together on 
some doorsteps near a crowd, Sc when a well- 
dressed person came up to see what was going on, 
one of the prisoners made a sign to the others, & 
two of them got up & followed the person into the 
crowd. One of them was seen to lift the tail of 
the coat of a man, as if to ascertain if there was 
anything in the pocket, but making no visible 
attempt to pick the pocket. Sc to place a hand 
against the dress of a woman, but no actual 
attempt to insert the hand into the pocket was 
observed. Then they returned to the doorstep Sc 
resumed their seats. They repeated this two or 
tliree times. There was no proof of any pre- 
concert other than this proceeding : — Held : 
(1) this was not sufficient evidence of a con- 
spiracy ; (2) it was not evidence of an attempt to 
steal. — R. V. Taylor Sc Smith (1871), 25 L. T. 76. 

755 , — Prisoner was indicted under 

Offences against the Person Act, 1861 (c. 100), s. 18, 
with attempting to discharge a loaded revolver 
at prosecutor with intent to do him grievous 
bodily harm. Evidence was given at the trial 
that during an interview between prisoner Sc 
prosecutor, prisoner drew a loaded revolver from 
Ids coat pocket. Prosecutor immediately seized 
prisoner & prevented him from raising his arm, a 
struggle ensued, in the course of which prisoner 
nearly succeeded in getting his arm free, but after 
a few minutes prosecutor wrested the revolver 
from him Sc he was taken into custody. During 
the struggle prisoner several times said to prose- 
cutor, “ You’ve got to die ” : — Held : there was 
evidence upon which prisoner could properly be 
convicted of an attempt to discharge the revolver 
within the meaning of sect. 1 8 of above Act. 

If there had only been evidence of intention to 
shoot, or of preparation to shoot, the conviction 
could not be maintained. But there was evidence 
of an attempt to discharge, ot acts “ forming part 
of a series of acts ” (Lord Alverstone, C..T.). — 
R. V, Linneker, [1906] 2 K, B. 99 ; 75 L. J, K. B. 


385 ; 94 L. T. 856 ; 70 J. P. 293 ; 64 W. R. 494; 
22 T. L. R. 496 ; 60 Sol. Jo. 440 ; 21 Oox, C. C. 
196, O. 0. R. 

Annotations .—CooBd, R. v. White, [1010] 2 K. B. 124. 

Refd. R. V. Robinson (1916), 79 J. 1\ 303. 

766. .] — ^A person cannot be con- 

victed of an attempt to obtain money by false 
pretences, unless he made the false pretence to 
the person from whom the money was intended 
to be obtained, or to his agent ; a false pretence 
made to a third person, although intended to be 
ultimately reported to the person from whom the 
money was to be obtained, will not suffice. 

A jeweller, who had insured his stock in trade 
against burglary, with the object of obtaining the 
policy money from the insurers, falsely repre- 
sented to the police that a burglary had been 
committed on his premises Sc the jewellery stolen, 
in the hope that the police would make a report 
by which the insurers might be induced to pay ; 
but before he had made any communication 
about the pretended burglary to the insurers the 
fraud was discovered Sc he was arrested : — Held : 
on those facts he could not be convicted of an 
attempt to obtain money from the insurers by 
false pretences. — R. v. Robinson, [1915] 2 K. B. 
342 ; 84 L. J. K. B. 1149 ; 113 L. T. 379 ; 79 
.T. P. 303 ; 31 T. L. R. 313 ; 59 Sol. Jo. 360 ; 
24 Cox, C. C. 726 ; 11 Cr. App. Rep. 124, C. 0. A. 
A nnoiation : — Refd. R. r. Cope (1921). 86 J. P. 78. 

757. May be voluntarily discontinued.] — 

It is a sufficient overt act to render a person liable 
to be found guilty of attempting to set fire to a 
stack, under 9 & 10 Viet. c. 25, s. 7, if he go to the 
stack with the intention of setting fire to it, Sc 
light a lucifer match for that purpose, but abandons 
the attempt because he finds that he is being 
watched. 

Where prisoner demanded a sliilling from 
prosecutor, Sc on being refused, became very 
abusive. Sc threatened to burn up prosecutor, & 
then proceeded to make the at.tempt above 
described : — Held : prisoner was liable to be indicted 
for demanding money by menaces, under 7 Will. 4 
Sc 1 Viet. c. 87, s. 7.~R. v. Taylor (1859), 1 
P. Sc F. 611. 

758. May be interrupted.] — If a person 

intending to shoot another, put his finger on the 
trigger of a loaded pistol, but is prevented from 
pulling the trigger, this is not an attempt to 
discharge loaded arms “ by drawing a trigger, or 
in any other manner,” within 1 Viet. c. 85, ss. 3 
Sc 4, as the words ” In any other manner ” in that 
statute mean sometliing analogous to drawing 
the trigger, which is the proximate cause of the 
loaded arm going off. The applying a lighted 
match to a loaded match-lock gun, or the striking 


charged & convicted as above men- 
tioned. The procedure necessary for 
obtaininff a refund of octroi duty was 
that the central offlets on satisfyiner 
itself that the articles produced were 
of the nature stated, would grrant a 
certlflcate, which certificate would 
have to bo indorsed by the outpost 
clerk when he passed the groods (on 
which refund was claimed) out of the 
town, & the owner would have to take 
b5ick the certificate so indorsed to the 
central office & present it to be cashed : 
— Held : even assuming: the accused 
to have falsely represented the contents 
of the kuppas as alleged, he had not 
completed an attempt to cheat, but 
had only made preparation for cheat- 
ing.— -R. V. Dhundi (1886), I. L. R. 8 
All. 304.— IND. 

763 V. .] — Two persons 

were charged with attempting to 
defraud underwriters by insuring a 
necklace & afterwards claiming the 


insurance money on the pretence that 
the necklace had been stolen. At the 
trial the Crown omitted to prove by 
competent evidence that the accused 
had actually claimed the insurance 
money from the imderwriters. The 
Lord Justice General charged the Jury 
that although they must take the case 
on the footing that no claim had been 
made by the accused they were entitled 
to find the acjcused guilty if satisfied 
that the fraudulent scheme had been 
carried beyond the stage of preparation 
& had entered the stage of perpetra- 
tion. — H.M. Advocate v. Camerons, 
[1911] S. 0. (J.) 110 ; 48 Sc. L. R. 804 ; 
2 S. L. T. 108 ; 6 Adam. 456.-— SCOT. 

763 vi. .] — When the inter- 

val which necessarily exists between 
completed preparation for, & final 
execution of, a contemplated crime is 
sought to be filled by some other act 
leading, so far as the actor could know, 
in the natural order of things, to the 


commission of the particular crime 
intended, thou every such act ii an 
attempt, & as such indictable. But 
mere acts of preparation, though done 
with criminal intent, do not amount to 
attempts to commit crimes. The 
accused had threatened to shoot 8., 
had prepared a gun & loaded it, & 
then with it in hla hand had gone in 
search of S., with intent to shoot him. 
Before he could find S. he was arrested : 
— Held : the acts of S. constituted no 
indictable attempt to commit a crime. 
— R. V, Sharpe (1903), T. S. 808.— 
S. AF. 

758 I. May be interrupted.] — 

Prisoner, who was charged with being 
an accessory after the fact to a felony, 
sent the principal, who was flying from 
justice, a box of clothes & a letter, 
neither of which reached him : — Held : 
the prisoner could not be convicted as 
an accessory, but might have l>eon 
convicted of an attempt to assist the 
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the percussion cap of a percussion gun, would be 
sufficient attempts within these enactments. — 
V. St. George (1840), 9 C. <te P, 483. 

AnnotrUiona :—‘ConBA, R. v. Bird (1851), 5 Cox. O. C. 20. 
Distd. R. V. Cheeseman (1802), 9 Cox, 0. C. 100. Dbtd. 
R. V. Brown (1883), 10 Q. B. D. 381, Overd. R. v. Duck- 
worth, [1892] 2 Q. B. 83. Refd. R. v. Ladyman (1851), 
15 J. P. 681 ; R. V. Linneker, [1906] 2 K. B. 99. 

759. .] — An indictment on 7 Will. 4 

& 1 Viet., c. 85, ss. 3 & 4, charged prisoner with 
attempting to discharge at prosecutor a certain 
blunderbuss, loaded with gunpowder & divers 
leaden shots. It appeared that prisoner, on a 
refusal by prosecutor to give him up some title- 
deeds, addressed him in these words : “ Then you | 
are a dead man,’* & immediately unfolded a great j 
coat which he had on his arm, & took out a 
blunderbuss, but was not able to raise it to his 
shoulder, or point it directly at the prosecutor, 
before he was seized. The blunderbuss was found 
to be very heavily loaded, but the flint had dropped 
out, & was discovered between the lining of the 
great coat ; — Held : the evidence was not sufficient 
to sustain the charge in the indictment. — R. v. 
Lewis (1840), 9 C. & P. 523. 

Annotations: — ^Distd. R. v. Cheesenmn (1862), 9 Cox, C. C. 
100. Dbtd. R. V. Brown (188.3), 10 Q. B. D. 381. Consd. 
R. V. Duckworth, [1892] 2 Q. B. 83. Distd. R. v. Linneker 
(1906), 75 L. J. K. B. 385. 

760. .] — B. drew a loaded pistol 

from his pocket for the purpose of murdering S., 
but before he had time to do anytliing further in 
pursuance of his purpose the pistol was snatched 
out of Ms hand, & he was at once arrested : — Held : 
the oft'ence was not within Offences against the 


Person Act, 1861 (c. 100), s. 15, under wliich sect, 
prisoner had been tried convicted. — R. v. 

Brown (1883), 10 Q. B. D. 381 ; 52 L. J. M. 0. 
49 ; 48 L. T. 270 ; 47 J. P. 327 ; 31 W. R. 460 ; 
15 Cox, 0. C. 199, C. C. R. 

Annotation: — Consd. R. v. Linneker, [1906] 2 K. B. 99. 

761 . .] — On the trial of an indict- 

ment under Offences against the Person Act, 1861 
(c. 100), s. 18, it was proved that prisoner drew 
from his pocket a loaded revolver & pointed it 
towards tMs moiher. His wrists were seized by 
bystanders as he was raising the pistol, &; after a 
struggle it was taken from Mm. During the 
struggle Ms finger & thumb were seen fumbling 
about the revolver, wMch cocked automatically 
when the trigger was pulled : — Held : there was 
evidence upon which the prisoner could properly 
be convicted of an attempt to discharge the 
revolver witMn the meaning of the statute. — 
R. V. Duckworth, [1892] 2 Q. B. 83 ; 66 L. T. 
302 ; 56 J. P. 473 ; 40 W. R. 448 ; 8 T. L. R. 
324 ; 36 Sol. Jo. 272 ; 17 Cox, C. C. 495, C. C. R. 
AnnotcUion : — Consd. R. v. Linneker, [1906] 2 K. B. 99. 

762 . .] — R. V . Linneker, No. 755, 

ants. 

(h) Connection of Overt Act iviih Offence. 

763 . Act done must lead directly towards the 
commission of full offence.] — R. v. Roberts, No. 
747, ante. 

764 . .] — R. V. Taylor & Smith, No. 754, 

ante. 

765 . Act done may be one of a series — Need 


principal. — R. v. Maloney (1901), 1 
S. R. N. S. W. 77 ; 18 N. S. W. W. N. 
96.— AUS. 

768 ii. .] — I^enal Code, s* 

511, docs not apply to attomptH to 
commit murder, whicli are fully & 
exclusively provided for hy sect. 307. 
A person is criminally responsible for 
an attempt to commit murder when, 
^vith the intention or knowledge 
requisite to its commission, he has 
done the last proximate act necessary 
to constitute the completed offence, & 
when the completion of the offence is 
only prevented by some cause inde- 
pendent of his volition. — R. i?. Niddha 
(1891), I. L. R. 14 All. 38.~IND. 


PART I. SECT. 6, SUB-SECT. 6.- 
B. (b). 

763 i. Act done 7nust lead directly to 
wards the commission of full offcnce.\~ 
B., the managing director of a co. 
registered In Now South Wales, oi 
Sept. 25, 1914, as such director, wrob 
a letter to A. & Co., their buaines; 
correspondents In New York, a; 
follo^^ M. (an American subject 
is at present in Svdney 
& on his arrival bore found that 2L 
bags of cocoa which ho had consignee 
to p. (a German subject who carriec 
Hamburg) had not lofi 
Sydney . It is, of course, impossible te 
got this cargo away to Germany, & 
M. has therefore consigned this parce 
1 i. Francisco. We 

thought that if there w'as a good open 
ing for a first-class cocoa in New Yorli 
yoM might possibly assist in tlio disposa 
advisable foi 
^o'^oh with K. & Co 
of getting samples oj 
M. does nol 
to communicate with B 
,9 disposal of the cocoa 
better to advise you 
know the safest way o: 
^ to the proceeds wriicl 
hold‘'w“v®V?f account & will be 
from R ?9*^ding instructlom 

'tow®-.,*. 


partic\ilar lot of cocoa to San Fran- 
cisco. M. had told B. that he owed B. 
money & intended to leave the proceeds 
of the cocoa in America at the disposal 
of B. On the several piosecutions of 
B. & the co., of which he was managing 
direjctor, for attempting to trade with 
the enemy, defts. wore convicted. 
On appeal : — Held : there waa no 
evidence of an attempt by M. to trade 
with the enemy. — Behwin v. Doxohoe 
(1915), 21 C. L. R. 1.— AUS. 

763 ii. — — .] — Prisoners being indicted 
for an attempt to commit biirglar>', 
it ajipeared that they had agreed to 
commit the offence on a certain night, 
together with C., but C. was kept away 
by his father, who had discovered their 
design. The two were seen about 
twelve that night to come within about 

picket fence in front, in w^hich there was 
a gate ; but without entering this gate 
they wont, as was suppovsed, to the 
rear of the house, & were not seen after - 
w’ords. Afterwards, about tw^o o'clock, 
some poreons came to the front door ik, 

^ off on being 

alarmed, & were not identified : — 
Held : there was no evidence of an 
attempt to commit the offence, no 
overt act directly approximating to 
its execution. — R. v. McCann (1869), 
28 U. C. R. 514.— CAN. 

763 iii. .] — On an indictment for 

attempt to commit amon, the evidence 
showed that a person, under the direc- 
tion of the prisoner, after so arranging 
a blanket saturated with oil, that if the 
flame were communicated to it the 
building would have caught fire, 
lighted a match, held it till it was 
burning weU, & then put it down to 
within an Inch or two of the blanket, 
when the match went out, tlie flame 
having touched the blanket: — 
Held : the prisoner w’as properly con- 
victed of an attempt to commit arson. 
— R. V. Goodman (1872), 22 C. P. 338. 
— CAN. 

763 iv. •.] — To ask for a bribe is 

an attempt to obtain one, & a bribe 
may be asked for as effectually In 
implicit as In explicit terms. Where 


B., who was employed as a clerk in 
the pension department, in an inter- 
view with A., who W’as an appet. for a 
pension, after referring to Ids own 
influence in that department & in- 
stancing tw'o cases in w’hich by 
that Influence increased pensions had 
been obtained, proceeded to intimate 
Miat anything might be effected by 
’ karrawai,” &, on the overture being 
rejefded, concluded by declaring- that 
A. would me it repent the rejection 
of it : — Held : the offence of attempting 
to obtain a bribe w’as consummated. 

R. r. Baldeo Sahai (1879), I. L. R. 2 
All. 253.— IND. 

763 V. .] — Prisoner, who was 

charged with attempting to commit 
forgery of a valuable security, w’as 
found guilty by the jury of attempting 
to commit forgery. The j ury explained 
their finding by saying that prisoner 
had ordered certain receipt forms to be 
printed similar to tliose used by the 
Bengal Coal Co., & that one of these 
forms had actually been printed & the 

g roof corrected by him ; that prisoner 
ad had an intention of making such 
addition to the printed form as would 
make it a false document, & that he 
did this dlshonostly & with intont to 
commit fraud. On a conviction for 
attempted forgery : — field : the con- 
viction was WToiig. — Re Riasat Alt, 
R. V. Riasat Ali (1881), 1. L, R. 7 
Calc. 352.— IND. 

765 1. Act one of a series — Xeed 7wt 
be final ast necessary. ] — Prisoner made a 
bargain wdth B., w’^ho was set on by 
military authorities to trap prisoner 
to convey four Austrians named in the 
indictment, from Canada to U. S. A. 
by putting them across tlie Niagara 
River in a boat. IMsoner accepted 
money from B. for the promised service, 
& secreted the four men on his pre- 
mises near the river. He intended to 
take the men across the river for the 
purpose mentioned in the indictment, 
& evidence from which the jury might 
properly conclude that if prisoner had 
not been arrested, he would have 
carried out that intention : — Held : 
an attempt to commit a crime is an 
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Sect. 6. — Degrees of criminal liability: Svib-seot, 0, 
B. (&), C. <fc D. ; svb'seot. 7, A.] 

not be final act necessary.] — B. v, Ohbesbman, 
No. 763, ante. 

766. .] — B. V. Lattwood, No. 740, 

ante. 

767. .] — The completion or attempted 

completion of one of a series of acts intended to 
result in kiUing* is an attempt to murder, even 
although the completed act would not, unless 
followed by other acts, result in killing. — B. v. 
White, [1910] 2 K. B. 124 ; 79 L. .T. K. B. 864 ; 
102 L. T. 784 ; 74 J. P. 318 ; 20 T. L. B. 460 ; 
54 Sol. Jo. 623 ; 22 Cox, C. 0. 325 ; 4 Cr. App. Bep. 
267, 0. C. A. 

Annotation : — Reid. H. v. Robinson (1915), 79 J. P. 303. 

768. Last act committed by accused.] 

— B. V. Eagleton, No. 760, ante. 

769. .1 — ^A collier placed certain 

false “ tallies ” in a tub whereby in the ordinary 
course of business the tallies would have been 
hung on a “tally-board” & he would have 
received payment as if for having raised as many 
tubs of co^ as the tallies represented : — Held : 
these facts were sullicient to constitute a complete 
attempt to obtain money by false pretences. — 
R. V. Bigby (1858), 7 Cox, C. C. 607. 

770. .] — Prisoner was indicted 

for attempting to obtain money by false pretences 
in a begging lett/cr. In reply to the letter prose- 
cutor sent prisoner 6^. ; but he stated in his 
evidence at the trial that he knew the statements 
contained in the letter were untrue ; — Held : 
prisoner might be convicted on this evidence of 
attempting to obtain money by false pretences. 

This is an attempt by prisoner to obtain money 
by false pretences which might have been so 
obtained. The money was not so obtained 
because prosecutor remembered something which 
had been told him previously. In my opinion as 
soon as ever the letter was put into the post the 
offence was committed (Kelly, C.B,).- — B. v. 
Hensler (1870), 22 L. T. 691 ; 34 J. P. 633 ; 19 
W. B. 108 ; 11 Cox, C. C. 670, C. C. B. 

Annotation : — Conid. R. v. Light (1915), 84 L, J. K. B. 805. 

C. When Full Offence Impossible to commit. 

lit. Liability for attempt — Burglary — Goods 
laid in Indictment not in the house.] — Prisoner 
was indicted for breaking & entering a dwelling- 


house & stealing therein certain goods, specified 
in the indictment, the property of prosecutor. At 
the time of the breaking & entering the goods 
specified were not in the house, but there were 
other goods there the property of prosecutor. 
The -jury acquitted prisoner of the felony charged, 
but found him gruilty of breaking & entering the 
dwelling-house of prosecutor, & attempting to 
steal his goods therein : — Held : the conviction 
was wrong, as there was no attempt to commit 
the felony charged within the meaning of 
Criminal Procedme Act, 1861 (c. 100), s. 9. 

An attempt must be to do that which, if 
successful, would amount to the felony charged, 
but here the attempt never could have succeeded, 
as the things which the indictment charged 
prisoner with stealing had been already removed, 
stolen by somebody else (Cockburn, C.J.). — B. 
V. M‘Pheb80N (1867), Dears. & B. 197 ; 26 

L. J. M. O. 134 ; 29 L. T. O. S. 129 ; 21 J. P. 326 ; 
3 Jur. N. S. 623 ; 5 W. B. 626 ; 7 Cox, C. O. 281, 
0. C. B. 

Annotation : — FoUd. R. v. CoUlufl (1864), 9 Cox, C. C. 497. 

772. Larceny — Picking empty pocket.] — 

There can only be an attempt to commit an act, 
when there is such a beginning as, if uninterrupted, 
would end in the completion of the act. 

Prisoner was indicated for attempting to comimt 
a felony by putting his hand into A.*s pocket, with 
intent to steal the property in the said pocket then 
being. The evidence was that he was seen to 
put his hand into a woman’s pocket, but there was 
no proof that there was anything in the pocket ; — 
Held : on the assumption that there was nothing 
in the pocket, prisoner could not be convicted of 
the attempt charged. — B. v. Collins (1864), 
Le. & Oa. 471 ; 4 New Bep. 299 ; 33 Jj. J. M. 0. 
177 ; 10 L. T. 681 ; 28 J. P. 430 ; 10 Jur. N. 8. 
686 ; 12 W. B. 886 ; 9 Cox, C. C. 497, C. C. B. 
Annotations Distd. R. V. Henslor (1870), 19 W. R. 108. 

Dbtd. R, V. Brown (1889), 24 Q. B. D 357. Overd. R. 

V. Rlnjf, Atkins & Jackson (1892), 61 L. J. M. C. 116. 

Refd. R. V. Jones (1901), 18 T. L. R. 156. 

773. .] — In order to prove that an 

attempt to commit a larceny has been committed, 
it is not necessary to prove that, had the attempt 
not been frustrated, the larceny could have been 
committed. H. v. Collins ^ No. 772, ante^ overd. 
— B. V. Bing, Atkins & Jackson (1892), 61 
L. J. M. C. 116 ; 06 L. T. 300 ; 66 J. P. 652 ; 
8 T. L. B. 826 ; 17 Cox, C. C. 491, O. C. B. 


act done with intent to commit that 
crime & forming part of a series of acts 
which would constitute Its actual 
commission If It were not interrupted, 
& the bargain prisoner made with B., 
& his acts with reference to the four 
men, were overt acts forming part of 
such a series. 

As there was no evidence that 
prisoner incited the men to leave 
Canada, & it could not be said he 
assisted them to leave, there was 
neither design nor willingness to be 
assisted on the part of the person who 
is said to have been assisted, therefore 
there was no evidence to be submitted 
to a jury of the offences charged In the 
Indictment or of an attempt to commit 
it.— R. V. Snyder (1915), 34 O. L. R. 
318 ; 8 O. W, N. 594 ; 25 D. L. R. 1.— 
CAN. 

766 11. — .1 — ^Penal Ck)de, s. 

611, was not meant to cover only the 
penultimate act towards oompletiou 
of an offence & not acts prooeaent, if 
those acts are done in the course of the 
attempt to commit the offence, are 
done with the Intent to commit It, & 
done towards its commission. Whether 
any given act or series of acts amounts 
to an attempt of which the law will 
take notice, or merely to preparation, 


Is a question of fact in each case . — lie 
Maccrea (1893), X. L. R. 15 AU. 173. — 


765 iii. .] — One C„ calling 

himself K., the son of B., went to a 
stamp vendor, accompanied by a man 
named S., & purchased from him in 
the name of K. a stamp paper of the 
value of 4 annas. The two men then 
wont to a petition-writer, & C., again 
giving his name os K.. they asked the 
petition -writer to write for them a bond 
for R,50, payable by K. to S. The 
potitlon-wnter commenced to write 
the bond, but, his suspicions being 
aroused, did not finish it, but took O. 
& 8. to the nearest thana : — Held : in 
the above circumstances, 8. was 
rightly convicted of an attempt to 
commit the offence defined in Renal 
Code, s. 467, & C. of abetment of the 
attempt. — R. v. Kalyan Singh (1894), 
I. L. R. 16 AH. 409.— IND. 


PAHT I. SECT. 6, SUB-SECT. 6.— C. 

o. Whether liable for attempt .] — 
A person cannot be convicted of an 
attempt to commit an offence, under 
Penal Code, s. 511, unless the offence 
would have been committed if the 
attempt charged had succeeded . — Be 


Riasat Alt, R. v. Riasat Alt (1881), 
I. L. R. 7 Calc. 352.— IND. 

p. Intimidation.] — The ac- 

CTised sent a fabricated petition to the 
Revenue (;omr., S. D., containing a 
threat that, if a certain forest officer 
wore not removed elsewhere, ho would 
be killed. Tho accused was charged 
with the offence of criminal Intimida- 
tion under Penal Code, s. 507. The 
sessions Judge found that the oomr. 
had neither official nor personal 
intoroet in the forest officer. He there- 
fore acquitted the accused of the 
offence of criminal intimidation, but 
convicted blm of an attempt to commit 
the offence punishable under sect. 
607 : — Held : as the person to whom 
the petition was addressed was not 
interested In tho person threatened, the 
act Intended & done by the accused 
did not amount to the offence of 
criminal intimidation. The accused 
was not guilty of oommittlng criminal 
intimidation, because the act Intended 
& done by him lacked an ingredient of 
that offence, he oould not be guilty of 
an attempt at that offence. — R. v. 
Mangbsh Jivaji (1887), I. L. R. 11 
Bom. 376.— IND. 

q. Attempt to procure abor- 

tion — Drug innoirious.] — Where on a 
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774. Unnatural offence with fowl.J — 

Prisoner pleaded guilty at assizes to an indict- 
ment charging him with having attempted to 
commit imnatural offences with domestic fowls, 

& was sentenced to a term of imprisonment. 
After the judge left the assize town his attention 
was called to an unreported case which was said 
to have decided that a duck was not an “ animal ” 
within the meaning of Offences against the Person 
Act, 1861 (c. 100), s. 61, & he thereupon stated a 
case, requesting the opinion of the ct. for C. C. R. 
whether the conviction was good : — Held : the 
indictment was good, & prisoner . was properly 
convicted. — R. v. Brown (1889), 24 Q, B. D. 
367 ; 69 L. J. M. 0. 47 ; 61 L. T. 694 ; 64 J. P. 
408 ; 38 W. R. 96 ; 16 Cox, 0. C. 715, C. 0. R. 
Annotations : — Folld. K. v Ring, Atkins & Jackson (1892). 

Cl L. J. M. O. 116. Mentd. R. v, Plunimer, [1902] 2 

K. B. 339. 

775. Carnal knowledge by boy under 

fourteen.] — R. v, Williams, No. 204, ante, 

776 . Attempt by woman to procure her 

own abortion — Drug taken incapable of procuring 
abortion.] — A person who incites a woman by 
means of advertisement to administer to herself 
a thing that, to his knowledge, is not in fact 
noxious or capable of procuring abortion, but 
which he knows she will take in the belief that it 
is capable of procuring abortion, is not guiltj^ of 
inciting her to attempt to commit the crime 
within the meaning of Offences against the Person 
Act, 1861 (c. 100), 8. 58. But the woman who • 
takes the thing, in the belief that it is capable of 
procuring abortion, though in fact it is not capable 
of so doing, is guilty of the attempt to commit the 
crime. Semhle : if the person who incites the 
woman to take the thing oelieves the thing to be 
noxious or capable of procuring abortion, he is 
guilty of inciting her to attempt to commit the 
crime, although, owing to facts being otherwise 
than he believed, the commission of the crime in 
the manner proposed was impossible, — R. v. 
Brown (1899), 63 J. P. 790. 

Annotation : — Re!d. R. v. Jones (1901), 18 T. L. R. 156. 

777. Attempt to shoot — Weapon defective.] 

— R. V, Lewis, No. 759, ante. 

778. Revolver incapable of being 

fired at first attempt.] — Upon an indictment for 
attempting to discharge a loaded arm with intent 
to murder, the evidence for the prosecution was 
that the prisoner had pointed at prosecutor a 


revolver loaded in some of its chambers with ball 
cartridges, but not in others, saying that he 
would shoot him, & that he had pulled the trigger 
of the revolver, but that the hammer had fallen 
upon a chamber which contained an empty cartridge 
case : — Held : the revolver was a loaded arm 
within the meaning of Offences against the Person 
Act, 1801 (c. 100) s. 14, & prisoner could, upon the 
evidence, be convicted of attempting to discharge 
a loaded arm with intent to murder prosecutor. — 
R. V. Jackson (1890), 17 Cox, C. C. 104. 

Annotation : — Refa. R. v. Jones (1901), 18 T. L. R. 15G. 

D. Indictment and Trial, 

779. Where full offence is proved — Charge of 
assault with intent to commit rape — Proof of rape.] 

— Harmwood’8 Case (1787), 1 East, P. C. 411. 

780. .] — On an indictment for 

an assault with intent to commit a rape, if penetra- 
tion be proved, prisoner cannot be convicted of 
the attempt. — R. v, Nicholls (1847), 9 L. T. O. S. 
179 ; 2 Cox, C. C. 182. 

781. Charge of attempt to commit burglary 

— Burglary proved.] — R. v, Simpson & Kerrison, 
No. 748, ante. 


Sub-sect. 7. — Incitement to commit Crime. 

A, Nature of Offence, 

782. Misdemeanour at common law — Mere 
incitement sufficient — Offence not committed.] 

To solicit a servant to steal his master’s goods is a 
misdemeanour, though it be not charged in the 
indictment that the servant stole the goods, nor 
that any other act was done except the soliciting 
& inciting, & such offence is indictable at the 
sessions, having a tendency to a breach of the 
peace. — R. v, Higgins (1801), 2 East, 5 ; 102 

E. R, 269. 

Annotations: — Folld. R. v. Quail (1866), 4 F. & F. 1076. 

Refd. R. V. Gregory (1867), 10 Cox, C. C. 459; R. v. 

Ransford (1874), 31 L. T. 488 ; Barratt v. Border (1893), 

10 T, L. R. 124. Mentd. R. v. Meredith (1838), 8 C. & P. 

689 ; R. V. Rowed (1842), 11 L. J. M. O. 74; R. v, 

Bartlett (1843), 12 L. J. M. C. 127 ; R. v. Brailsford. 

[1905] 2 K. B. 730. 

783. Submission to incitement 

for purpose of betrayal of inciter.] — To incite a 
servant to rob his master is a misdemeanour at 
common law, & an incitement to steal any silk 
that may be in the servant’s care without further 


charge of attempting to administer a 
drug or other noxious thing with 
intent to nrocuro a miscarriage, the 
record discloses suflaoient evidence to 
justify the inference that the accused 
attempted to obtain noxious substances 
from a physician, that he believed that 
he had got them & that he tried to 
get the woman to take them, the con- 
viction should bo sustained, although 
the charge to the jury, apparenuy 
overlooking the fact that the charge 
against the accused was one of an 
attempt only, submitted to it the 
auction whether the substances were 
o drugs or other noxious things, 
cc there was not sufiloient evidence to 
support a reasonable inference to that 
?«®rt. ~--R. V, Pbttibone, [1918] 2 
W w. 806 : 13 Alta. L n. les ; 
41 D. L. R, 411.— CAN. 


(lo'osTii iTi; 


so’k (75ri):i^NTT-U§: 

a..,!’ No proof of preg- 

wancy.J|~-A^used can oe convicted of 
"to procure abortion, 
- — is no proof that the 
on whom such attempt was 
was pregnant.— R, v, Frer- 


STONE (1913), T. P, D. 758.— S. AF. 

u. Attempt to murder .] — In 

order to constitute the offence of 
attexnpt to murder, under Penal Code, 
8. 307, the act committed by prisoner 
must bo an act capable of causing 
death in the natural & ordinary course 
of events. Where prisouer presented 
an imcapped gun at F., believing the 
gun to be capped, with the intention 
of murdering him, but was prevented 
from pulling the trigger : — Held : that 
he could not be convicted of aji attempt 
to murder upon a charge framed under 
above sect., but that in the same 
oiroumstanoes he might be convicted 
upon a charge of simple attempt to 
murder framed under s. 611 in con- 
nection with 88. 299 & 300. — R. v. 
Cassidt (1867), 4 Bom. Cr. Ca. 17, — 
IND. 

PART I. SECT. 6, SUB-SECT. 6,— D. 

a. Where fuU offence is proved — 
Charge of aftempt to steal — Proof of lot' 
ceng .] — Where a prisoner is indicted for 
an attempt to steal, & the proof 
establishes that the offence of larceny 
was actually oommltted, the Jury may 
convict of the attempt, unless the ot. 
discharges the jury Sc directs that the 


prisoner be indicted for the complete 
offence. — R. v. Tayix)r, [1895] Q. R. 4 
Q. B. 226.— CAN. 

b. Restraint or confinement forming 
part of attempt to kidnap — Subject of 
one charge.] — ^\\^here an act of restraint 
or confinement in an attempt to kidnap 
has been exercised in furtherance of 
the attempt, & goes to form part of 
that offence, & Is not done mth an 
intention or object which can be 
separated from the general intention 
to kidnap, it ^vlll constitute an integral 
part of that offence, & should not form 
the subject of a separate conviction & 
sentence. — R. r. Mungroo (1874), 6 
N. W. 293.— IND. 

PART I. SECT. 6, SUB-SECT. 7.— A. 

0. Whether mere incitement suffi‘ 
dent— -Offence not committed.] — Every 
person is guilty of an offence which 
counsels another to commit it, whether 
the person so counselled actually com- 
mits the offence or not. — B roussbau 
V. R. (1917). 66 S. C. R. 22 ; 39 D. L. R. 
114 ; 29 Can. Orlm. Caa. 207.— CAN. 

d. — — — Prisoner was in- 

dicted for soliciting J. B. to murder 
C. M. The evidence was that the 
prisoner procured saltpetre, & gave it 
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A:* I 

defining the particular silk to be stolen, is suffi- i 
ciently certain to support a conviction. It is no j 
defence that the servant purposely submitted : 
himself to the incitement with intent to betray i 
the inciter.— -R. v. Quail (1866), 4 F. & F. 1076. ! 

784. Effect of Accessories & 

Abettors Act, 1861 (c. 94), s. 2.] — R. v. Gregory, 
No. 663, ante, 

785. .] — Applt. telephoned to 

W. asking if he could have two boys for immoral 
pm'poses. No particular boys were named or 
indicated. Applt. was charged with inciting W. 

“ to procme the commission by certain male 
unknown persons of acts of gross indecency with 
him,” applt. : — Held : as applt. was inciting W. 
to commit what, if he had done the acts, would 
have been a criminal offence, it was immaterial 
that the male persons he was to procure were not 
at the time ascertained or that applt. was inciting 
W. to incite another to commit an offence, 
applt. was rightly convicted. — R. v, Bentley, 
[1923] 1 K. B. 403 ; 92 L. J. K. B. 366 ; 87 .1. P. 
55 ; 39 T. L. R. 105 ; 67 Sol. .lo. 279, C. C. A. 

786. .] — ^A count in an indictment 

charged that prisoner unlawfully, wickedly, 
indecently did write & send to H. a letter, with 
intent thereby to move & incite H. to attempt & 
endeavour feloniously & wickedly to commit an 
unnatural offence, & by the means aforesaid did 
unlawfully attempt & endeavour to incite H. to 
attempt to commit the crime aforesaid. The 
evidence was, that H. was a boy at school, & that 
he had received two other letters from prisoner, 
which he read, but that when he received the one 
mentioned in the above count he did not read it, 
nor was lie in any way aware of its contents, but 
handed it over to the school authorities : — Held : 

(1) the count cliarged an indictable misdemeanour ; 

(2) the sending the letter proved the attempt to 
incite, although it might be doubtful whether it 
could be said to amount to inciting or soliciting, 
inasmuch as H. was not aware of its contents. — 
R. V. Ransford (1874), 31 L. T. 488 ; 13 Cox, 
C. C. 9, C. C. R. 

Annotation : — As to (2) Refd. R. v. Cope (1921), 86 J. P. 78. 

787. Knowledge of person Incited — Nature of I 

offence.] — R. v. Welham, No. 662, ante. I 


788. Knowledge of person Inciting — Effect of 
means proposed.] — R. v. Brown, No. 776, ante. 

789. To commit suicide.] — R. v. Leddington, 
No. 665, ante, 

790. Incitement by girl under sixteen — To have 
carnal knowledge.] — R. v. Tyrrell, No. 632, 


B. Forms of Incitement. 

791. Sending libellous statements — Incitement 
to breach of peace.] — Hicks’s Case (1618), Hob. 
215 ; Poph. 139 ; 80 E. R. 362. 

Annotations : — Refd. R. f. Summer & Hillard (1665), 1 Sid. 

270 ; R. V. Boore (1698), 12 Mod. Rep. 218; Butt v. 

Conant (1820), 1 Brod. & Bing. 648 ; R. u. Adams (1888), 

5 T. L. R. 85. Mentd. Wilkes' Case (1768), 19 State Tr. 

982 ; A.-G. v. Dooming (1767), Wilra. 1, 

792. .] — An endeavour to provoke 

another to commit the misdemeanour of sending 
a challenge to fight is itself an indictable misde- 
meanour, particularly, where such provocation 
was given by a writing, containing libellous matter, 
& alleged in the prefatory part of the indictment 
to have been done with intent to do the party 
bodily harm, to break the King’s peace, the 
sending such writing being an act done towards 
procuring the commission of the misdemeanour 
meant to be accomplished. — -R. v. Philipps (1805), 
6 East, 464; 2 Smith, K. B. 550; 102 E. R. 
1365. 

793. Offer of bribe — To witness.] — Agreeing to 
give a person a sum of money to prove that a 
deed was forged in order to secure a verdict is a 
criminal offence. — R. v. Johnson (1678), 2 Show. 
1 ; 89 E. R. 753. 

Annotations: — Refd. R. r. Scofield (1784), Cald. Mag. Cas. 

397; R. V. Higgins (1801), 2 Kast, 5; R. v. Ransford 

(1874), 31 L. T. 488. 

794. .] — If a man bo indicted of 

perjury, & it do not appear what he swears, & 
that it was in a cause depending, & material to 
the point in i.ssue, the indictment will be bad 
(Holt, C.J.). 

Semhle : it is a common law offence to offer 
money to swear to a particular thing whether true 
or false. — R. v. Darby (1702), 7 Mod. Rep. 100 ; 
87 E. R. 1121. 

Annotation: — Mentd. R. v. Robinson (1759), 2 Burr. 799. 

795. To procure office.] — Information lies 

for attempting to bribe a Privy Counsellor to 
procure an office. 


to J. B. to administer to C. M., & that 
J. B. administered It accordingly, \ 
that C. M. detected the poison in time 
to save her life, after having swallowed 
some of it. The jury fomid the 
prisoner guilty, that the solicitation 
was to administer saltpetre with intent 
to poison, & that the saltpetre had 
been attempted to be administered : — 
Held : the conviction was good, 

prisoner having been rightly indicted 
as a principal for soliciting to murder. 
Instead of an accessory before the 
fact to the administering poison with 
Intent to murder. — R. v. Murphy (1840), 
Jebb, Cr. & Pr. Cas. 315.— IR. 

e. .] — It is not an offence 

under Crimes Act, 1908, to counsel 
the commission of a crime that was not 
actually committed. — R. v. Bowern 
(1915), 34 N. Z. L. R. 696.— N.Z. 

f. .) — Inciting to commit 

a crime is Itself a crime at common law. 
— R. V. Fortuin (1915). C. P. D. 757. 

— S. AF. 

g. .] — Inciting to commit 

a crime is a substantive offence Sc a 
crime in Itself under the common law, 
though it has not been made a sub- 
stantive offence by Act 27 of 1914, s. 
16 (2) (5). — R. V. Nlhovo, [1921] App. 
I). 485.— S. AF. 

Punishable as at^ 


I tempt .] — To solicit or incite another 
to commit a crime is punishable as an 
attempt to commit the crime. — R. r. 
Kaplan (1893), 10 S. C. 259 ; 3 C. T. R. 

364,~8. AF. 

i. Incitement to incite .] — ^Tho words 
“ when the abetment of an offence 
is an offence do not mean “ when 
an abetment of an offence is actually 
committed," but that when the abet- 
ment of an offence is by definition 
or description an offence under the 
Penal Code, that is when an abet- 
ment of an offence is punishable under 
sect. 109 or sect, 1 16, or other provision 
of the Code then the abetment of such 
abetment is also an offence. Where 
8, instigated K., a bench -clerk in the 
Ct. of M., a Presidency Magistrate, to 
instigate the latter to accept an illegal 
gratification for acquitting an accused 
in a case pending before him, & grant- 
ing sanction against the complainant 
in the case & K, received such grati- 
fication 08 a police spy & intending to 
get S. an'ested, & did not In fact 
Instigate M. to accept the same : — 
Held : 8. was guilty of the abetment 
of bribery under Penal Code, s. 161, read 
with sect. 116. It is Immaterial to the 
guilt of the abettor whether or not the 
person first abetted falls In with 
the plan of the former, knowing his 
criminal purpose, but intending to 


cause its detection. — ^ 8 rilal Cha- 
MARIAU. R. (1918), 1. L. R. 46 Calc. 607. 

— IND. 

j k. — In Roman-Dutch law 

I it is a crime to * 

' endeavour to persuade another to 
commit a crime. — R. v. Silburx 
(1903), 24 N. L. R. 527.— S. AF. 

l. Indtinn after crime already being 
[ attempted.] — A person may bo con- 
t vlcted of an attempt to incite to 
I commit a crime although his acts wore 

done in response to tiie invitation of 
the person attempting to conunlt such 
crime. ‘‘ To Incite " does not neces- 
sarily moan to originate or to initiate. — ■ 
R. r. (Crichton, 11915] 8. A. L. K. 1.— 
AUS. 

PART I. SECT. 6, SUB-SECT. 7.— B. 

m. Offer of bribe — I’o procure evi- 
dence.] — Deft, charged with offering 
money to a person to swear that A., 
B., or C. gave a certain sum of money 
to vote for a candidate at an election : 
— Held : the offence was not an 
attempt to commit the crime of suborna- 
tion of perjury, but an Incitement 
to give false evidence or particular 
evidence regardless of Its truth or 
falsehood, & was a misdemeanour at 
common law. — R. v. Cole (1902), 22 
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I am clear that this is a misdemeanour & | 
punishable as such (Lord Mansfield, C.J.)*- 
R. V. Vaughan (1769), 4 Burr. 2494 ; 98 E, R. 
308. 

An7iotcif io7i8 : — Apld. R. v. Pollman <1800), 2 Camp. 229. 

Consd. R. V. Whitaker, [1914] 3 K. B. 1283. Refo. R. v. 

Scofield (1784), Cald. Mag. Cas. 397 ; R. v. Higgins 

(1801), 2 East, 5 ; R. v. Philipps (1805), 6 East. 464 ; 

R. V. Brailsford, [1905] 2 K. B. 730. Mentd. R. v. Rowed 

(1842), 11 L. J. M. C. 74. 

796. To commit an offence.] — Com- 
parison of handwriting, though lately admitted as 
evidence, if confirmed by the contents of corre- 
spondence, refused in the instance of a single 
letter for the puiyose of commitment. Affidavit 
of a bribe, offered to a police officer, t/O assist in 
obtaining of a ward of the ct., ordered to be laid 
before the A.-G. Marriage of a ward of the ct. 
under gross circumstances punishable, beyond 
commitment, by indictment, as a conspii'acy. 

The endeavour to bribe a man to commit an 
offence is itself a very serious offence (Lord 
Eldon, C.). — ^Wade v. Broughton (1814), 3 
Ves. & B. 172 ; 35 E. R. 444, L. C. 

797. Inciting to conspire.] — A servant 

who, in order to make a profit for liimself, sells his 
mastJer’s goods at less than their proper market 
value, thereby defrauds his master of the sum 
which represents the difference between the 
value of the goods & the price at which the servant 
has sold them. 

A person was indicted for soliciting a servant to 
conspire to cheat & defraud his master, &> it was 
proved that such person had offered a bribe to 
the servant as an inducement to him to sell 
certain goods of his master at less than their 
value : — Held : he might properly be convicted of 
such offence. — R. r. De Kromme (1892), 66 L. T. 
301 ; 56 J. P. 682 ; 8 T. L. R. 325 ; 17 Cox, C. C. 
492, C. 0. R. 

C, Communication of the Incitement, 

798. Actual communication necessary — Mind of 
person incited need not be affected — Incitement to 
murder — Offences against the Person Act, 1861 
'c. 100), s. — Deft, was charged upon an indict- 
ment, which alleged that he, on July 28, unlaw- 
fully did solicit, endeavour to persuade, & did 
propose to one B. feloniously, wilfully, & of his 
malice aforethought, to kill & murder F., & that 
he on Aug. 6, unlawfully did solicit, endeavour to 
persuade, & did propose to the said B. feloniously, 
wilfully, & of his malice aforethought, to kill & 
murder the said F. The above-mentioned counts 
were all framed under sect. 4 of above Act. Deft, 
was also charged with the common law offence of 
attempting to commit the above misdemeanours. 
The case for the prosecution was based upon two 
letters alleged to have been sent on July 28, & on 
Aug. 6, by deft, to B. The evidence for the 
prosecution did not prove that either of these 
letters had ever reached B. : — Held : to constitute 


the misdemeanour under sect. 4 of the above Act 
of soliciting, encouraging, persuading or en- 
deavouring to persuade, or proposing to any 
person to murder any other person, the prosecu- 
tion must show that there was some communica- 
tion between the accused, & the person solicited, 
etc., though it is not necessary to show that the 
mind of the person solicited was affected thereby, 
— R. V, Krause (1902), 66 J. P. 121. 

Annotation : — Distd. Hortou v. Mead, [1913] 1 K. B. 154. 

799. .] — The writing of letter's 

to a boy who was known to the writer to have 
committed an act of gross indecency with another 
male person, reminding the boy of his meeting 
with the other man & sending him the other man’s 
good wishes, constitutes an attempt to “ procure 
the boy to commit an act of gross indecency ” 
within Criminal Law Amendment Act, 1885 (c. 69), 
s. 11, & is none the less an attempt within the 
sect, notwithstanding the fact that the letters were 
not received & read by the boy to whom they were 
addressed.— R. v. Cope (1921), 86 J. P. 78; 38 
T. L. R. 243 ; 66 Sol. Jo. 406 ; 16 Cr. App. Rep. 
77, C. C. A. 

800. Newspaper article.]— M. was indicted 

under Offences against the Person Act, 1861 
(c. 100), s. 4. The encouragement & endeavour 
to persuade to murder, proved at the trial, was the 
publication & circulation by him of an article, 
written in German in a newspaper published in 
that language in London, resulting in the recent 
murder of the Emperor of Russia, & commending 
it as an example to revolutionists throughout the 
world. The jury were directed that if they 
thought that by the publication of the article M. 
did intend to, & did, encourage or endeavour to 
persuade any person to murder any other person, 
whether a subject of her Majesty or not, & whether 
within the Queen’s dominions or not, & that 
such encouragement and endeavouring to persuade 
was the natural & reasonable effect of the article, 
they should find him guilty : — Held : such 

direction was correct, & the publication & circula- 
tion of a newspaper article might be an encourage- 
ment, or endeavour to persuade to murder, within 
sect. 4 of the Act, although not addressed to any 
person in particular. — R. v . Most (1881), 7 Q. B. D. 
244 ; 50 L. J. M. C. 113 ; 44 L. T. 823 ; 45 J. P. 
696 ; 29 W. R. 758 ; 14 Cox, C. C. 583, C. 0. R. 
Annotations: — FoUd. R. v. Autonelll & Barber! (1905), 70 

J. P. 4. Refd. H. r. Krauao (1901). 66 J. P. 121 ; R. v. 

Bowman (1912), 76 J. P. 271. Mentd. R. v. Laboiichere, 

Vallombrosa's Case (1884), 50 L. T. 177. 

801. Advertisement.] — R. v. Brown, No. 

776, ante, 

802. Intercepted letter — Conviction of 

attempt to incite.] — R. v. Banks, No. 676, ante, 

803. .] — R. V, Ransford, No. 

I 786, ante. 

1 804. ,] — R. V, Krause, No. 

‘ 798, ante. 


^ L.T. 132 ; 3 O.L. R, 389; 1 O. W. R. 
117.— CAN. 

n. Public speeches — Incitement to 
violence .] — The crime of geweld is con- 
stituted when the acta of the accused 
are such as to disturb the peace & 
security or forcibly to invade the 
rights of other pei*sons ; it is un- 
necessary to allege specifically or to 
prove that any persons have been 
torrorised by such acts. The words : 

As long as a man has a right arm to 
break a plate-glass window he need 
not starve ; I won’t starve, anyhow,” 
used durlner a time of imbllo mtoite- 
ment while a railway strike was in 
pr^ress constitute an incitement to 
commit the crime of geweld, — R. v. 


O’Brien (1914), T. P. D. 287. — S. AF. 

PART I. SECT, 8, SUB-SECT. 7.— C. 

800 i. AcUuil communication neces- 
sary — Neumtaper article .] — Upon a 
charge of fuoltement as iirefeii’cd in 
the summons, where the incriminated 
matter was published in a newspaper, 
the production of a copy of the news- 
paper purchased from a firm of news- 
agents described in an advertisement 
in the paper as wholesale agents, & 
who were proved to have been supplied 
with the papers in pursuance of a 
wholesale order & which advertise- 
ment stated that the paper had agent’s 
for solo throughout Ireland : — Held : 
sufficient evidence of oirculatiou to 


prove that the incitement reachctl 
persons intended to bo incited. — R. v. 
McCarthy, Holland & O ’Dwyer, 
[1903] 2 I. R. 146.— IR. 

o. Intercepted letter .] — Prisoner 

was indicted imder 24 & 25 Viet, 
c. 100, 8. 4, for that ho ‘‘ did solicit 
H. to murder K.,” & in a second 
ooimt for that ho ” did endeavour to 
persuade H. to murder K.” The 
prisoner wrote & posted a letter 
addressed to H., in which he it^q nested 
H. to murder K. The letter fell by 
accident into the hands of a third 

S erson. 8c never reached H. ; — Held : 

tie evidence would not sustain a con- 
viction on either of the counts. — R. v. 
Fox (1870), 19 W. R. 109.— IR. 
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Sect, 6 . — Degrees of crimirud liability : Sub-sect, 8, always be done with a criminal mind, the existence 


806. Definition In 38 Edw. 1, stat. 2 (Ordloaclo acts were in fact committed. If it is necessary to 
de Consplratorlbus) — Not exhaustive.] — Counsel at- show that those acta, when they were committed, 
tempted to restrict conspiracy to matters germane, were done with a particular intent, it is necessary 
at least to those referred in the above Act. It is to aver that intention. If it is necessary in order 
obvious, however, that the statute does not give to support the charge that the existence of a 
an exhaustive definition, <fc other matters beyond certain fact should be negatived, that negative 
those enumerated in that Act, have been adjudged must be alleged (Brett, J.A.). 
over & oyer again to be the subject of criminal If the second coimt in this indictment contains 
(^nspiracies (Lord Alverstone, C.J.). — R. v. averments sufficiently stated which are enough to 
riBBiTS, [1002] 1 K. B. 77; 71 L. J. K. B. 4 ; show sufficiently that the defts. unlawfully, t.c. with 
85 L. T. 521 ; 60 J. P. 6 ; 60 W. R. 125; 18 minds intending to do wrong, agreed by false 
T. L. R. 49 ; 46 Sol. Jo. 51 ; 20 Cox, O. C. 70, pretences to cheat & defraud those who might 

Duy shares in the co., it sufficiently alleges a 
Annotaiion : — Mentd. R. v. Nleld (1909), Times, Jan. 27. criminal conspiracy within the rule enunciated 

806. Agreement to do unlawful act or lawful helow ; for if any person were cheated by false 

act by unlawful means — General rule.] An in- pretences into purchasing a commodity which 

dictment alleged that S. sold B. a mare for £39, falsehood he would not have pur- 

that, while the price was unpaid, B. & C. con- chased, it is undoubted that he could maintain 
spired by false & fraudulent representations made suit for relief or remedy foimded on the 

to S., that the mare was unsoimd, & that B. had falsehood & fraud thus perpetrated on him 
sold her for £27, to induce S. to accept £27 instead (Brett, J.A.). 

of the agreed on price of £39, &> theremy to defraud ,(2) The crime of conspiracy is completely com- 

S. of £12 : — Held: the indictment was good, &, mitted, if it is committed at all, the moment two 

being supported by proof of the facts aUeged, it or more have agreed that they will do, at once, or 

warranted a conviction. at some future time, certain things. It is not 

It is an indictable offence to conspire by un- necessary in order to complete the offence that 
lawful means to accomplish a lawful object RRy one thing should be done beyond the agree- 
(Erle, j.).— R. V. Carlisle (1854), Dears. C. C. ment. The conspirators may repent & stop, or 
337 ; 23 L, J. M. C. 109 ; 23 L. T. O. S. 84 ; 18 may have no opportunity, or may be prevented, 
J. P. 280 ; 18 Jur. 386 ; 2 W. R. 412 ; 2 C. L. R. or may fail. Nevertheless the crime is complete; 
478 ; 6 Cox, C. C. 366, C. C. R. it was completed when they agreed. It is not, 

807. — (1) Defts, were indicted for of course, every agreement which is a criminal 

a criminal conspiracy & found guilty on the first conspiracy. It is difficult perhaps, to enunciate 
two counts of the indictment. The second count RR exhaustive or a complete definition ; but 
alleged that defts., wlio were directors, etc., of a agreements may be described which are un- 
new co., had conspired to deceive the members of doubtedly criminal. An agreement to accomplish 
the committee of the Stock Exchange, & to an end forbidden by law, though by means vmich 
induce them, contrary to the intent of certain of would be harmless if used to accomplish an 
their rules, to order a quotation of the shares of unforbidden end, is a criminal conspiracy. An 
the co. in the official list of the Stock Exchange, agreement to accomplish, by means which are if 
& “ thereby to persuade divers liege subjects, who done by themselves forbidden by law, an end 
should thereafter buy & sell the shares of the which is harmless if accomplished oy unforbidden 
said CO., to believe that the said co. was duly means, is a criminal conspiracy. An agreement 
formed, & had complied with the said rules, so as made with a fraudulent or wicked mind to do 
to entitle the co. to have their shares quoted in the that which, if done, would give to prosecutor a 
official list of the Stock Exchange.’' Defts. right of suit founded on fraud, or on violence 
assigned error : — Held : the second count was good exercised on or towards him, is a criminal con- 
after verdict, & sufficiently alleged a criminal spiracy (Brett, J.A.). 

conspiracy, for it contained allegations, some (3) To support a charge of obtaining money, 
accurately &; some maccurately stated, which, etc., by false pretences, it is necessary to show, 
assuming them to have been foimd proved in a therefore, to allege, that prisoner, with a wicked 
sense aave^ ^ defts., showed that there was an or criminal mind, stated something which, if true, 
ap’eement by thein to cheat & defraud, by means would be an existing fact ; that he did so with 
oi lalse pretences, those hege subjects who might intent to procure the possession of money, etc. ; 
buy shares in the co. . . , that he knew his statement was, that is to say, 

criminal, must contain that so far as his mind was concerned he intended 

that by the 
>f prosecutor 
, etc. ; that 
the sense of 
y. Aspinall 
C. 146 ; 36 


ttiiegai^ions oi tne existence of aU the facts neces- 

S to support the charge or defence set up by 
pleading. An indictment must, therefore, 
contain an allegation of every fact necessary to 
constitute the ciiminal charge preferred by it. 
As in order to make acts criminal they must 


tnat ms statement snouia be, false ; 
statement he did so act on the mind 
as that he did thereby obtain mone; 
the ftatement was in fact untrue, in 
being incorrect (Brett, J.A.). — R. 
(1876), 2 Q. B. D. 48 ; 46 L. J. M. 


A.] 


Sub-sect. 8. — Conspiracy. 
A, Naiure of Offence* 


of that criminality of mind must always be 
alleged. If, in order to support the charge, it is 
necessary to show that certain acts have been 
committed, it is necessary to allege that those 


PART I. SECT. 6, SUB-SECT. 8.— A* 

p. Oeneral rule .] — Conspiracy con- 
sists in a combination & agreement by 
persons to do some illegal act or to 
^ect a legal purpose by illegal means ; 
& the conspiracy is complete If two or 
more than two should agree to do an 
uiegal thing. Conspiracy is not a sub- 


stantive offence In India, but Is Incor- 
porated In the law of abetment of 
offences. In order to constitute the 
offenoe of abetment by Conspiracy, 
there must be a combining together of 
two or more persons in the conspiracy, 
& an act or Illegal omission must take 

S laoe in pursuance of that conspiracy 
: in order to the doing of that thing. — 


KaltlMunda V . R. (1901), I. L. R. 28 
Calc. 797.— IND, 

Q. .1 — Term conspiracy la di- 

visible Into three heads: (1) where 
the end to bo attained is in Itself a 
crime ; (2) whore the object is lawful, 
but the means to be resorted to aro 
unlawful ; (3) whore the object is to 
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L. T. 297 S 42 J. P. 62 ; 13 Cox, 0. C. 668 ; «m6 
nom. Aspinall v. R., 26 W. R. 283, 0* A. 


. — jis to (1) Oonsd. Bradlaiigh v. R. (1878), 
607 ; R. V. Stroiigler (1886). 17 Q. B. D. 327; 
Warner (1891), 65 L. T. 132. Reid. Scott v. 


Annotations : 
u B. D. 


sab, Slaughter Sc May v. Brown, Doe- 
2 CL B. 724 ; R. v. Sifverlook, [1894] 2 
j. x». (ou. Aato^ (2) Consd. Salaman v. Warner (1891), 
J6 L* T. 132. Reid. R. r. Whitaker, [1914] 3 K. B. 1283. 
As to (3) Conid. R. V. Silverlook. [1894] 2 Q. B. 766. Reid. 
Soott V. Brown, Doerlng, MoNab, Slaughter & May v. 
Brown, Doering, MoNab, [1892] 2 Q. B. 724. 


g08, .] — (1) Where the object is 

injury, if injury is effected an action will lie for the 
malicious conspiracy which has effected it, &, 
therefore, it may be that such a conspiracy, if it 
could be proved in fact, would be indictable. 
But where the object is not malicious the mere fact 
that the effect is injurious does not make the 
agreement either illegal or actionable, &, therefore, 
it is not indictable (Lord Coleridge, C.J.). 


761 ; 18 L. J. M. O. 33 ; 1 L. T. O. S. 203, 266 ; 7 
Jur. 719 ; 114 E. R. 1163. 

Annotations : — OeneraUv* Raid. R. v. O’Connell (1844), 6 
, State Tr. N. S. 1. Mentd. R. v. Albert (1843), 7 Jur. 
i 741 ; R. V. Martin (1849), 13 J. P. 282. 

I 810. Mere Intention insuJQBiclent.] — (1) 3 

I & 4 Will. c. 91, makes a clear distinction between 
j discjuaJification So exemption. Where, therefore, 

I a juryman was returned whose age exceeded 
j sixty years, that fact only operated in his favour 
as an exception, but was not a ground for challenge 
I as a personal disqualification. 

I (2) The statute directs a jurors’ book to be 
I made up in each year for use in the year following, 
1 & declares that such book shall be in use from 
! Jan. 1, for &; during one year. In Nov. 1865, at a 
I sitting of a special commission, a panel was 
; returned from the then existing jury book ; the 
I jurors were not then called, but the sitting was 

! /InlxT- 4-.-. To.^ IQ 1 n4- xxrVil r»l-» 


(2) To hold that the very same acts which are 
expressly legalised by statute remain nevertheless 
crimes punishable by the common law is contrary 
to good sense & elementary principle (Lord 
Coleridge, C.J.). — Connor v, Kent, Gibson v. 
Lawson, Curran v. Treleaven, [1891] 2 Q. B. 
645 ; 61 L. J. M. C. 9 ; 65 L. T. 573 ; 55 J. P. 
/jQK . ir? n 354 ; sub nom. Connor v. 

Ritson, Gibson v , Lawson, Curran v . Tre- 
LBAVEN, 7 T. L. R. 660, C. C. R. 

Annotations: — As to (1) Befd. Allen v. Flood, [1898] A. C. 

1 ; White v. Riley & Wood (1920), 36 T. L. R. 566. As , 
to (2) Befd. Lyons v. Wilkins, [1896] 1 Ch. 811 ; Gozney 
V. Bristol Trade & Provident Boo., [1909] 1 K. B. 901. 
Oenerally, Mentd. Ware & Do Froville v. Motor Trade 
Assocn., [1921] 3 K. B. 40. 

809. — ^ Independent action insufficient.] — 
A widespread strike having taken place in the L. 
manufacturing districts, bands of strikers went about 
forcing the hands to turn out, & all the mills in 
M. were stopped. At numerous meetings held 
during the strike speakers urged the people to 
remain out, & similar advice was given by a 
conference which met at M. C.,tho leader, & 68 
others were indicted subsequently for a seditious 
conspiracy & other misdemeanours. The jury 
found some of defts., including C., guilty on the 
fifth count, & others on the fourth count os well. 
Judgment was afterwards arrested on the fifth 
count, So defts. convicted on the fourth count were 
not called up for judgment; — Held: (1) a com- 
bination of two or more persons to do, or cause 
others to do, an illegal act, or to bring about a 
legal act by illegal means was a criminal con- 
spiracy ; (2) to find defts. guilty on any count, 
they must be found guilty of one & the same 
conspiracy ; it was not enough that defts. should 
have done the same illegal acts, they must have 
been associated in a common object ; (3) any 

one of several defts. who had been indicted for 
misdemeanour & put upon their trial together, 
was a competent witness against the rest, provided 
that, at any time before verdict, a nolle prosequi 
in regard to him had been entered, or a verdict 
of acquittal taken. 

A noUe prosequi is as good to the party as an 
acquittal (Rolpb, B,).— R. v. O’Connor (1843), 

6 Q. B. 16 ; 4 State Tr. N. S. 936 ; 1 Dav. & Mer. 


UIJICJ l/UUii. JJlUiUt?, VViXCU JlAX-VXa IXOililCU. 1X1 

the return of Nov. 1865, were called ; — Held : 
this was not ground of challenge to the array. 

(3) One of the jurors, who had been duly 
returned in November, 1865, was not on the list 
for 1866 : — Held : this was not a ground of 
challenge to him. 

(4) Conspiracy cannot exist without the consent 
of two or more persons, & their agreement is an 
act in advancement of the intention which each 
of 

(5) Treason Felony Act, 1848 (c. 12), declares 
it to be felony to compass, imagine, invent, devise, 
& intend to deprive & depose the Queen, etc. 
In support of the charge of this offence under the 
Act, it is sufficient to allege as overt acts that 
defts. conspired, combined, confederated & agreed 
to commit the offence. 

(6) \Vliere there are several overt acts charged 
in a count, & a judgment is given on a general 
verdict of guilty on that count, such judgment 
will be sustained, though some of the matters 
alleged as overt acts may be improperly so alleged, 
provided that the count contains allegations of 
overt acts that are sufficient & are sufficiently 
alleged, 

(7) The allegation, in one count, of several 
different overt acts of felony is not objectionable 
under Treason Felony Act, 1848 (c. 12). 

(8) Semble : no objection to the caption of an 
indictment for an allegation that the grand jurors 
were “ sworn & affirmed ” can bo sustained without 
showing that these who were sworn were persons 
who ought to have affirmed, or that those who 
were affirmed were persons who ought to have been 
sworn. 

(9) A conspiracy consists not merely in the 
intention of two or more but in the agreement of 
two or more to do an unlawful act, or to do a 
lawful act by unlawful means (Willbs, J.). 

(10) In the view which the judges take that 
the overt acts objected to were all properly laid, 
it is unnecessary to express any opinion as to 
whether alleged overt acts may be separately 
demurred to, though we do not doubt that one 
good overt act would sustain the judgment, nor 
need we say whether the judgment against pltf. 


do an injury to a third 

^uusn, if the wrong was ii 
by a fllnglo Individual, it wou] 
be a wrong, but not a crlmG.—R. 

(1881), 14 Oox, C. C. 608.- 


retina — 

’’ yytwyw wun murder*] 

0 * with others detonnlned at a 


public meeting to lynch certain persons 
then lying under a charge of murder & 
committed for trial, which pu^ose 
was subsequently carried out ; — KlJ . 
an unlawful agreement come to at a 
public meeting may constitute a eon- 

“ , 1 ) ( 1878 ), 

s. Agreement to do unlawful act 


or lawful act by unlawful means .] — 
Conspiracy Is agreeing among them- 
selves only, or together with others, & 
concurring with each other in a design 
to effect certain unlawful purposes, or 
at least to effect certain purposes 
whether in themselves unlawful or not, 
by unlawful moans. — R. v. O’Connell 
(1844), 1 Cos, C. C. 401.~IR, 
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Sect. 6. — Degrees of crimhuil liability: Svb-secL 8, 

AA 

in error upon the demurrer ought to have been 
final. Probably neither the form of the demurrer 
nor that of the joinder ought to affect the judg- 
ment of the ct., & a demurrer in abatement for 
matter in bar is to us a novelty. Pltf. in error, 
however, cannot complain of the course taken in 
allowing him to plead over, & it was substantially 
correct if regarded, in what perhaps is the proper 
view to take of it, as an amendment allowed to 
pltf. in error before final judgment, notwithstanding 
the failure of his demurrer ; a course within the 
competence of the ct., though it seems it ought 
to have swept away the demurrer the pro- 
ceedings thereupon, & simply substituted the 
plea of not guilty (Willes, J.). — Mulcahy v. R.. 
(1868), L. K. 3 H. L. 306, H. L. ; affg. (1867), 15 
W. R. 446. 

Annotations : — As to (1 ), (2) & (.3) Consd. Montreal Street Uv. 
V, Nomiaudin, [1917] A. C. 170; Bro>\Ti u. Esmonde 
(1870), 18 W. R. 711 ; Lovingrer t?. R, (1870), L. R. 3 
V. C. 282. As to (4) Consd. R. v. Parnell (1881), 14 Cox, 
C. C. 50S ; Quirm v. Leathein. [1901] A. C. 495; R. v, 
Tibblts, [1902] 1 K. B. 77 ; Glblau r. National Amal- 
gramated Labouresrs’ Union of Great Britain & Ireland, 
[19()3] 2 K. B. 600 ; Davies v. Thomas, [1920] 2 Ch. 189. 
Beld. Alogrul S.S. Co. v. McGregor, Gow (1889), 23 Q. B. D. 
598 ; R, V. Brailsford, [1905] 2 K. B^ 730 ; ^alentine v. 


Soc. V. Bowman, [1915] 2 Ch. 447 ; Larkin v. Long, 
[1915] A. C. 814 ; Evans v. Heathcote, [1918] 1 K. B. 
418 ; Monteflore v. Menday Motor (Components Co., 
[1918] 2 K. B. 241 ; Thomas v. Moore, [1918] 1 K. B. 
555 ; Davies v. Thomas, [1920] 2 Ch. 189 ; Re WaUace, 
Champion v. Wallace, [1920] 2 Ch. 274 : Rawlings v. 
General Trading Co., [i921] 1 K. B. 635; Reynolds v. 
Shipping Federation (1923), 39 T. L. R. 710; Sorrell r. 

I Smith, [1923] 2 Ch. 32. 

813. .] — woman who, be- 

lieving herself to be with child, but not being 
with child, conspires with other persons to 
administer drugs to hereelf, or to use instruments 
on herself, with intent to procure abortion, is liable 
to be convicted of conspiracy to procure abortion. 

Prisoner is charged with the offence of con- 
spiracy, that is a combination to commit a felony, 
& I cannot entertain the slightest doubt that if 
three persons combine to commit a felony they 
are all guilty of conspiracy, although the person 
on whom the offence was intended to be committed 
could not, if she stood alone, be guilty of the 
intended offence (Lord Coleridge, C.J.). — R. v. 
Whitchurch (1890), 24 Q. B. D. 420 ; 59 L. J. M. C. 
77 ; 62 L. T. 124 ; 54 J. P. 472 ; 6 T. L. R. 177 ; 
16 Cox, C. C. 743, C. C. R. 

AnnotalimL : — CoDSd. R. Mackenzie & Higgin'^oii (1910), 

75 J. P. 159. 

814. .] — (1) A conspiracy con- 

sists of an unlawful combination of two or more 


VAOVJI/, AU . At. XVOA , AV. V, VyOOCAIACAlU, I A i' A < J A XV.. X>. 

98. Refd. R. V. Lynch (1903), 51 W. R. 619. As to (9) 
CODSd. R. V. Parnell (1881), 14 Cox, C. C. 508; Mogul 
S.S. Co. r. McGregor, Gow (1889), 23 Q. B. D. 598 ; 
(Juinn V, Leathern, [1901] A. C. 495 ; R. v. Tibbits, [1902] 

1 K. B. 77 ; Giblan v. National Amalgamated Labourers’ 
Union of Great Britain & Ireland, [1903] 2 K. B. 600 ; 
Valentine v. Hyde, [1919] 2 (jH. 129 ; Davies v. Thomas, 
[1920] 2 Ch. 189. Refd. R. v. Brailsford, [1905] 2 K. B. 
730. 

811. One person not liable for act — Liability 

if act done in combination.] — R. v, Barry, No. 
2132, post, 

812. ,] — Of the general pro- 

position, that certain kinds of conduct not criminal 
in any one individual may become criminal if 
done by combination among several, there can be 
no doubt (Bowen, L.J.). — Mogul S.S. Co. r. 
McGregor, Gow & Co. (1889), 23 Q. B. D. 598 ; 
58 L. J. Q. B. 465 ; 61 L. T. 820 ; 53 J. P. 709 ; 
37 W. R. 756 ; 5 T. L. R. 658 ; 6 Asp. M. L. C. 
455, C. A. ; aj^Td., [1892] A. C. 25, H. L. 

Annotations : — Consd. Glblan v. National Amalgamate*! 

Labourers’ Union of Great Britain & Ireland, [1903] 

2 K. B. 600 ; Valentine v. Hyde, [1919] 2 Ch. 129. Refd. 

R. V. Whitchurch (1890), 24 Q. B. D. 420 ; Comior v. 
Kent, Gibson v. Lawson, Curran v. Treleaven, [1891] 
2 Q. B. 645 ; Temperton v. Russell, [1893] 1 Q. B. 715 ; 
Allen V. Flood, [1898] A. C. 1 ; Huttley v. Simmons, 
[1898] 1 Q. B. 181 ; Quinn v. Leathern, [1901] A. C. 
495 ; National Phonograph Co. v. Edison-BcU Consoli- 
dated PhonoCTaph Co., [1908] 1 Ch. 335 ; A,-G. of 

Commonwealth of Australia v. Adelaide S.S. Co., [1913] 
A. C. 781 ; Pratt v British Medical Assocn , [1919] 1 
K. B. 244 ; Ware & De Frevllle v. Motor Trade Assocn., 
[1921] 3 K. B. 40. Mentd. Re Apollinarls Co.’s Trade 
Mks. (1890), 63 L. T. 162 ; Jenkinson v. Niold (1892), 
8 T. L. R. 540 ; Maxim -Nordenfelt Guns & Ammunition 
Co. V. Nordenfelt (1893), 41 W. R. 604 ; Wright v. Hen- 
nessey (1894), 11 T. L. R. 14 ; Trollope v. London Building 
Trades Federation (1895), 72 L. T. 342 ; Lyons v. Wilkins, 
[1896] 1 Ch. 811 ; Newton r. Amalgamated Musicians’ 
Union (1896), 40 Sol. Jo. 710 ; Ajello v. Worsley, [1898] 
1 Ch. 274 : Boots, Cash Chemists, Lancashire r. Grundy 
(1900), 16 T. L. R. 457 ; Kiliman v. Carrington (1901), 
84 L. T. 858 ; Glamorgan Coal Co. v. South Wales Miners’ 
Federation, [1903] 2 K. B. 545 ; South Woles Miners’ 
Federation v. Glamorgan Coal Co., [1905] A. C. 239 ; 
Denaby & Codeby Main Colleries v. Yorkslilre Miners’ 
Assocn., [1906] A. O. 384 ; Conway v. Wade, [1908] 2 
K. B. 844 ; Hyams r. Stuart King, [1908] 2 K. B. 
696; United Shoe Machinery Co. of Canada v. Brunet. 
[1909] A. C. 330 ; North-Western Salt Co. v. Electrolytic 
Alkali Co. (1912), 107 L. T. 439; Re Bowman, Secular 


I persons to do that which is contrary to law, or 
j to do that which is wrongful & harmful towards 
[ another person. It may be punished criminally 
by indictment, or civilly by an action on the 
case in the nature of conspiracy if damage has 
been occasioned to the person against whom it is 
directed. It may also consist of an unlawful 
combination to carry out an object not in itself 
unlawful by unlawful means (Lord Brampton). 

(2) It has often been debated whether, assuming 
the existence of a conspiracy to do a wrongful & 
harmful act towards another & to carry it out by 
a number of overt acts, no one of which taken 
singly & alone would, if done by one individual 
acting alone & apart from any conspiracy, con- 
stitute a cause of action, such acts would become 
unlawful or actionable if done by the conspirators 
acting jointly or severally in pursuance of their 
conspiracy, (fc if by those acts substantial damage 
was caused to the person against whom the 
conspiracy was directed ; my own opinion is that 
they would (Lord Brampton). 

(3) An illegal agreement, whether carried out 
or not, is the essential element in a criminal case 
(Lord Lindley). — Quinn v. Leathem, f 19011 
A. C. 495 ; 70 L. J. P. 0. 76 ; 85 L. T. 289 ; 65 
J. P. 708 ; 50 W. R. 139 ; 17 T. L. R. 749, H. L. 

Annotations: — As to (1) Consd. Giblan v. National Amol- 
gamatod Labourers’ Union of Great Britain & Ireland, 
[1903] 2 K. B. 600 ; National Phonograph Co. v. Edison 
Bell Consolidated Phonograph (3o., [1908] 1 Ch. 335; 
Larkin v. Long, [1915] A. C. 814 ; Pratt v. British Medical 
Assocn., [1919] 1 K. B. 244 ; Valentine v. Hyde, [1919] 
2 Ch. 129; Hodges v. Webb. [1920] 2 Ch. 70; Ware & 
De Frevllle v. Motor Trade Assocn., [1921] 3 K. B. 40; 
Sorrell v. Smith, [1923] 2 Ch. 32. DUtd. Reynolds v. 
Shipping Federation (1923), 39 T. L. R. 710. Refd. Read 
V. Friendly Soc. of Operative Stonemasons of England. 
Ireland & Wales, [1902) 2 K. B. 732; Glamorgan Coal Co. 
V. South Wales Miners’ Federation, [1903] 1 K. B. 118; 
South Wales Miners* Federation v. Glamorgan Coal Co., 
[1905] A. C. 239 ; Denaby & Cadeby Main Collieries u. York- 
shire Minors’ Assocn., [19061 A. C. 384 ; Long v. Smithson 
(1918), 88 L. J. K. B. 223 : Davies v. Thomas, [1920] 
2 Ch. 180 ; Said v. Butt, [1920] 3 K. B. 497. As to (2) 
Consd. Conway v. Wade, [1908] 2 K. B. 844 ; Ware & 
De FreviUe v. Motor Trade Assocn., [1921] 3 K. B. 40. 
Refd. Glamorgan Cool Co. v. South Wales Minors* Federa- 


811 i. Person not liable for act — 

Liability if act done in combination ,] — 
In order to constitute what is meant 
by conspiracy as an indictable ollencc, 
the indictment must plainly show that 


there has been a corrupt agreeing 
togothcr of two or more pc^rsons to do 
by concerted action, something unlaw- 
ful either by the means to be employed 
or by the end In contemplation : in 


other words, the unlawful thing must 
either be such as would bo indictable 
if performed by one person only, or if 
it oe not such, It must be of a nature 
to Injure the public ,or some Individual 
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tlon, [1903] 2 K. B. 545 : Hodges v. Webb, [1920] 2 Ch. 
70. Aa to (3) Re!d. Giblan v. National Amalfiramated 
Labourers' Union of Great Britain 8c Ireland, [1903] 2 
K. B. 600 ; R. v. Brallaford, [1905] 2 K. B. 730. Oenerally, 
Mentd. Buloook v. St. Anne’s Master Builders’ Federation 
(1902), 19 T. L. R. 27 ; West Ham Union v. L. C. C. 
(1902), 71 L. J. K. B. 299 ; Gaskell v. Lancashire & 
Cheshire Miners' Federation (No. 2) U912), 56 Sol. Jo. 
719 : In the Oooda of Hall, Hall v. Kniernt & Baxter 
(1913), 109 L. T. 587 ; Santen v. Busnach (1913), 29 
T. L. R. 214 ; Vacher v. London Soc. of CompoRitors, 
[1913] A. C. 107 ; Re Ainsworth, Finch v. Smith, [1915] 
2 Ch. 96 ; Croft v. Blay, [1919] 1 Ch. 277; Welldon v. 
Butterley Co., [1920] 1 Ch. 130 ; Tinline v. White Cross 
Insce, [1921] 3 K. B. 327 ; White v. RUey, [1921] 1 Ch. 1 ; 
Jasporson v. Dominion Tobacco Co., [1923] A. C. 709. 

815. Combination to make charge against person 
— Whether indictment & acquittal necessary.] — 

(1) Where several combine to charge a man with 
robbery, & to cause him to be indicted, & in 
execution of their conspiracy, they cause him to 
be apprehended, & to bo bound to appear at 
assizes, & then they prefer a bill of indictment for 
robbery against him, which indictment is ignored 
by the grand jury, the party so grieved may have 
an action against them. 

(2) No writ of conspiracy lies, unless the party 
is indicted & lawfully acquitted ; but a false 
conspiracy is punishable although nothing be put 
in execution. — Poulterers’ Case (1610), 9 Co. 
Rep. 55 b ; 77 B. R. 813 ; s^Lb nom. Stone v, 

Walter, Moore, K. B. 813. 

Annotations : — Aa to (1) Consd. Wale v. Hill (1610), 1 Bulsi. 
149. Refd. A.‘G. V. Starling (1663), 1 Keb. 650, 675 ; 
SaviJl V. Roberts (1698), 12 Mod. Rep. 208 ; Mogul S.S. 
(’o. V. Mc(3regor, (iow (1889), 58 L. J. Q. B. 465. Aa to 
(2) Refd. Wale v. Hill (1610), 1 Bulst. 149 ; R. v. Danlell 
(1704), 6 Mod. Hop. 99. 

816. Combination to deprive person of office — 
In illegal company.] — R. v. Stratton (1809), 1 
Camp. 549, n., N. P. 

817. Civil trespass — Sporting on another’s land.] 

— An indictment will not lie for conspiring to 
commit a civil trespass upon property by agreeing 
to go into, & by going into, a preserve for hares, 
the property of another, for the purpose of snaring 
them, though alleged to be done in the night by 
defts., armed with offensive weapons for the 
purpose of opposing resistance to any endeavours 
to apprehend or obstruct them. 

I should be sorry to have it doubted whether 
persons agreeing to go & sport upon another’s 
ground, in other words, to commit a civil trespass, 
should be thereby in peril of an indictment for 
an offence which would subject them to infamous 
punishment (Lord Ellenborouqh, C..T.). — R. v. 
Turner (1811), 13 Bast, 228 ; 104 E. R. 357. 
Annoiaiiona : — Consd. R. v. Bradshaw (1835), 7 C. & P. 
233 ; R. V. Keiirlck (1843), 5 Q. B. 49. Dbtd. R. t?. 
Howlands (1851), 17 Q. B. 671. As to Turner's Case I 
liave no doubt whatever that it was wrongly decided ; 
going into the prosecutor’s close against his will, armed 
with offensive weapons for the purpose of opposing any 
persons who should endeavour to apprehend, obstruct or 
prevent them, would in itself be an indictable offence ; 
Sc the conspiring to commit such an ijflence must be an 
indictable conspiracy (Lord Campbell, C.J.). Espld. 

R. V. Carlisle (1854), 6 Cox, C. C. 366. Dbtd. R. r. Whit- 
church (1890), 62 L. T. 124. Consd. Boots r. Gnmdv 
(1900), 82 L. T. 769. Refd. R. u. Jones (1832), 1 Nev. k 
M. K. B. 78 ; R. r. Seward (1834), 1 Ad. & El. 706 ; R. 
V. O’ConneU (1844), 6 State Tr. N. S. 1. Mentd. Mogul 

S. S. Co. V. McGregor, Gow (1889), 23 Q. B. D. 698, 

818. Associations to prosecute for offences.] — 

R. V. Murray (1823), Matthews’ Digest of Criminal 
Law, 90. 

819. Incitement to disaffection.] — Conspiracy 
to incite to disaffection is criminal ; & so is the 


use or show of physical force ; but petitioning to 
bring about an alteration of the law is not unlawful. 
— R. V, Vincent (1839), 9 C. & P. 91 ; 3 State Tr. 
N. 8. 1037. 

Annotations: — Mentd. R. v. O’Connell (1844), 5 State Tr. 

N. S. 1 : O'Kelly v. Harvey (1883), 15 Cox, C. 0. 435. 

820. Unlawful assembly — Persons present merely 
from curiosity — Not guilty of conspiring.]— (1) The 

overt acts of a conspiracy are no part of the 
offence itself, though it is desirable that they should 
be put into the indictment, in order to give the 
parties accused an opportunity of knowing the 
facts upon which the Crown seek to rely in order 
to prove the congiiracy ; but they are no part 
of the offence. That offence consists in com- 
bining & acting together to do an illegal act 
(Alderson, B.). 

(2) There are many people present at an un- 
lawful assembly who, though it is very imprudent 
on their part to be present, ought not to be con- 
victed of an offence. Many will attend there 
simply from curiosity (Ai^derson, B.). — R. v. 
Rankin (1848), 7 State Tr. N. S. 711. 

821. Agreement to make privileged state- 
ments.] — A magistrate if he refuses to commit or 
bail the person charged is bound under Vexatious 
Indictments Act, 1859 (c. 17), s. 2, to take the 
recognisance of prosecutor, if the information 
discloses any of the offences mentioned in the 
statute ; but he has a discretion to refuse if no 
indictable offence is disclosed. Where, therefore, 
the offence charged is that of conspiracy, by three 
persons, two of whom are members of the House 
of LordLs, to deceive the House, & so to prevent 
the due course of justice, & injure, <fc prejudice a 
third person, by making statements in the House, 
which they knew to be false, the magistrate is 
right in refusing to take any proceedings, as 
members of either House of Parliament are not 
civilly or criminally liable for any statements 
made in the House, nor for a conspiracy to make 
such statements . — Ex p. Wason (1869), L. R. 4 
Q. B. 573 ; 10 B. & S. 580 ; 38 L. J. Q. B. 302 ; 
17 W. R. 881. 

Annotations : — Consd. R. r. Adamson, etc., Tynemouth JJ. 

& J^onoe (1H75), 24 W. R. 250 ; Kx p. Reid (1885), 49 

J. P. 600. Refd. Ex p. Lewis (1888), 21 Q. B. D. 191. 

Mentd. Re Boalec, Re Vexatious Actions Act, 1896, 

[1014] 1 K. B. 122. 

822. Act amounting to civil wrong — Com- 
bination to do it criminai.] — (1) A fraudulent 
agreement by a member of a partnership with 
third persons, wrongfully to deprive his partner 
by false entries & by false documents of all interest 
in some of the partnership property on taking 
accounts for the division of the property on the 
dissolution of the partnership, is a conspiracy, 
although the offence was completed before the 
passing of Larceny Act, 1868 (c. 116), by which a 
partner can be criminally convicted for feloniously 
stealing partnership property. 

(2) It is not necessary in order to constitute a 
conspiracy that the acts agreed to be done should 
be acts which if done would be criminal. It is 
enough if the acts agreed to be done, although not 
criminal, are wrongful, i.e. amount to a civil 
wrong (CocKBURN, C.J.). 

The facts of this case thus fall within the rule 
that when two fraudulently combine, the agree- 
ment may be criminal, although if the agreement 
were carried out no crime would be committed, 


by reason of the combination. — R. v. 
Downie (1886), 13 R. L. O. S. 429.— 

CAN. 

t. W?ien a auhstanlive offence.] — 
Where a crime is attempted or com- 
mitted by any person in pursuance of 
a conspiracy between two or more 
J. — VOL. XIV. 


persons, they are all indictable as 
principals for the attempt to commit 
the crime, or for committing: the crime 
itself, os the cose may be. But a bare 
conspiracy to commit a crime Is not a 
substantive 8c indictable offence, ex- 
cept where such conspiracy is deolarod 


by special law to be a crime, as, for 
instance, a conspiracy agrainst the 
safety of the State. — R. v. February 
8c Mki (1841), 10 S. C. 382.— S. AP. 

a. .]— R. V. Kaplan (1893), 10 

S. O. 259.— S. AF. 

I 
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Sect* 6. — Degrees of criminal liahiliiy; Svh-aecL 8, 
A*, J?., C. D.] 

but a civil wrong only would be inflicted on a 
third party (Cockburn, C.J.). — R- v. Wabburton 
(1870), L. R. 1 0. 0. R. 274 ; 40 L. J. M. 0. 22 ; 
23 L. T. 473 ; 36 J. P. 116 ; 19 W. R. 166 ; 11 
Cox, C. O. 684. C. C. R. 

AnnotaHons : — Aa to (1) Consd. R. v, Whitaker, U914] 
3 K. B. 1283. Re!d. R. v. AspinaU (1876). 2 Q. B. D. 
48 ; Emma Silver Mlnlnsr Co. v. Lewie (1878), 48 L. J. Q. B. 
267. Aa to (2) Oonsd. Huttley v. Slmmone, [18981 1 Q. B. 
181. Refd. R. V. Whitohuroh (1890), 62 L. T. 124: 
Boots V. Grundy (1900), 82 L, T. 769 ; Quinn v. Leathern, 
[1901] A. C. 49^. 


(2) An indictment will lie for conapiring to 
charge a man with being the father oi a child 
likely to be born a bastard. — R. v. Best (1706), 


2 Ld. Baym. 1167 ; Holt, K. B. 161 ; 6 Mod. Rep. 
137, 186 ; 1 Salk. 174 ; 02 E. R. 272. 

AnnotcUiona : — Aa to (1) Oonid. R. v. Seward (1834), 1 Ad. 
& EL 706. Refd. O’Oonnell v. R. (18441, 11 CL & Pin. 
156 ; Boots v. Grundy (1900), 82 L. T. 769. Aa to (2) 
Oonid. R. V, Seward (1834), 1 Ad. Sc EL 706. Retd. R. 
V. Edwards (1726), 2 Stra. 707. OeneraXly* Mentd. R* v. 
Kinnersley & Moore (1719), ^Stra. 193 ; Way v. Nlokson 
(1729). 1 Barn. K. B. 268 ; R. v. Baxter (1731), 2 Stra. 


827. .] — R. V, Aspinall, No. 807, 

ante* 


B* When Offence complete* 

823. When agreement is made — Though nothing 
is done In pursuance of it.] — An indictment lies 
for conspiring only, without other act done. — j 
R. V, Kimberty & North (1662), 1 Lev. 62 ; 
83 E. R. 297 ; svib nom* Child v* North & 
Timberley, 1 Keb. 203 ; svb nom* R. v* Tym- 
berly, 1 Keb. 264. 

Annotation : — ^Distd. Mogul S.S. Co. v. McGregor, Gow 
(1889), 23 Q. B. D. 598. 

824. — ^An information lies against 

persons for conspiracy to impoverish excise men j 
& so prevent them paying their rent to the King, i 
thus diminishing the King’s revenue, although no ! 
act was done. — R. v. Sterling (1663), 1 Lev. I 
125 ; 1 Sid. 174 ; 83 E. R. 331 ; sub nom* A.-G. v. 
Starling, 1 Keb. 660. 

Annotations: — Coxuld. R. v. Danlell (1704), 6 Mod. Rep. 
99 ; U. r. Eccles (1783), 1 Leach. 274 ; Mogul S.S. Co. v* 
McGregor, Gow (1889), 23 Q. B. D. 598. Refd. R. «. 
Burke (1796), 7 Term Rep. 4 ; Allen v. Flood, [1898] 
A. C. 1. 

825. .] — Conspiracy is indictable 

though nothing be done in consequence thereof. — 
Savile V* Roberts (1698), Carth, 416 ; 1 Ld. 

Raym. 374 ; 1 Salk. 13 ; 3 Salk. 16 ; Holt, K. B. 
160, 193 ; 5 Mod. Rep. 394 ; 12 Mod. Rep. 208 ; 
91 E. R. 1147 ; svib nom* Roberts v* Savill, 
Holt, K. B. 8 ; 6 Mod. Rep. 406. 

Annotations: — Consd. Walters v. Green, [1899] 2 Ch. 696. 
Refd. Suhley v. Mott (1747), 1 Wils. 210; The VUlo de 
Varsovie (1817), 2 Dods. 174 ; Cotterell v. Jones (1851), 
11 C. B. 713. Mentd. Anon. (1703), 0 Mod. Ken. 26 ; 
Jones V. Gwynn (1714), 10 Mod. Rep. 214 ; Chambers v. 
Robinson (17 26), 2 Stra. 691 ; Way v. Nickson (1729), 

1 Bam. K. B. 268 ; Smith v* Hixon (1734), 2 Stra. 977 ; 
Reynolds i?. Kemiedy (1748), 1 Wils. 232 ; Golding v. 
Crowle (1751), Say. 1 ; Chapman v. Pickersglll (1782), 

2 Wils. 145 ; Sutton v* Johnstone U786), 1 Term Rep. 
493 ; Purton v* Honnor X1798), 1 Bos. & P. 205 ; PurcoU 
r. ^M^nam^ra (1808), 9 East, 361 ; Sinclair v. Eldred 

Be'hrensliSGl),^ E. &;'e. 709 ; Dawkins v. Paulet (1869), 
18 W. R. 336 ; Wren v. WeUd (1869), L. R. 4 Q. B. 730 ; 
Quartz Hill Gold Mining Co. v. Eyre (1883), 11 Q. B. D. 
674 ; Mogul S.S. Co. v. McGregor, Gow (1888), 21 Q. B. D. 
644 ; Alien if. Flood, [1898] A. C. 1 ; Wiffen v. Bailey & 
Romford U. C., [1916] 1 K. B. 600. 

826. ,] — (1) An illegal conspiracy is 

indictable, though nothing is done in pursuance 
of it. 


828. Withdrawal from oombina- 

tionj — Bridgewater Case (prior to 1880), cited 
in 57 L. J. Q. B. at p. 543. 

I Annotaiion : — Kefd. Mogul S.S. Co. v* McGregor, Gow 

(1888), 21 Q. B. D. 544. 

g 29 . Overt act — No part of the offence.] — 

R. V* Rankin, No. 820, ante* 

830. Committed abroad.] — On an 

indictment against a foreigner, who was ship’s 
carpenter on board a foreign merchant ship, for 
conspiring in this country, ^th the foreign owner 
& master, to destroy or cast away the vessel, witli 
intent to prejudice the owners of goods on board, 
or the insurers of the ship or cargo, the counts 
charging an intent to defraud, it being admitted 
that prisoner was party to the scuttling the 
ship on the high seas, the jury were directed to 
consider whether the prisoner was a party in this 
country to a previous plan or conspiracy to 
destroy the ship, not limited to its destination on 
the high seas, the principal offence not being 
triable in this country. 

The conspiracy in this country to commit the 
offence is criminal by our law. The offence of 
conspiracy would be committed by any persons 
conspiring together to commit an unlawful act 
to the prejudice or injury of others, if the con- 
spiracy was in this country, although the overt 
acts were abroad (Willes, J.). 

For the principal offence committed, the 
I destroying or casting away the vessel, prisoner 
; could not be indicted in this country as he is a 
j foreigner, & the shib was foreign, & the offence 
I was committed on the high seas (Willes, J.). — 
i R. V. Kohn (1864), 4 F. & F. 68. 

! C. Parties to Conspiracy* 

831. One 

against two, < ^ 

! is void, for one alone cannot conspire. — Harison v* 

I Errington (1627), Poph. 202 ; 79 E. R. 1292. 
j Annotation : — Refd. R. v. J^lummer, [1902] 2 K. B. 339. 

I 832, ,] — Where three persons are indicted 

j for conspiracy, & two are acquitted, the third 
j cannot be convicted, for one cannot conspire 
; alone. — Dersly v* Dersly (1647), Sty. 57 ; 82 
! E. B. 627. 


PART I. SECT. 6. SUB-SECT. 8.— B. 

823 i. When agreement ia made — 
Though nothing ia done in pursuance of 
it .] — The mere agreement to commit 
an offence is a conspiracy although no 
act is done in execution of the scheme. 
— R. V. O’Connell (1844), 7 I. L. K. 
338 ; 11 CL & Fin. 165 ; 9 Jur. 25.— 
IB. 

b. Though crime not carried 

out.}— A conspiracy to defraud is in- 
dlctable, even though the conspirators 
are unsuccessful in canying out the 
fraud. — R. V . Frawley (1894), 26 
O. R. 431.— CAN. 

— — ',] — It is not neoes- 

, that the act abetted should be 
committed, or that the effect requisite 
to constitute the offence shomd be 


I caused. It is sufficient if ho engetgoa 
in the conspiracy in pursuance of which 
tlie offence is committed. — Ealil 
Munda V. R. (1901), I. L. R. 28 Calc. 
797.— IND. 


d .] — ^A person may b( 

guilty of criminal conspiracy evei 
though the illegal act, which he ha 
agreed to do, has not been done, fo 
the crime of conspiracy consists onl; 
In the agreement or confederacy to di 
an illegd ^t by legal means or a lega 
, act by Illegal means. — Amrita Laj 
1 Hazra V. R. (1916), 1. L. R. 42 Calc 

I ftA7 — iND. 

•. Withdraufal from active par 

ticipation in crime.}-— R* v. Harrii 
(1902), 33 S. a R. 2I— CAN. 


f. Crime carried out in foreign 


ywrisdiefion. ]— Prisoners were indicted 
for that they did, at a place In the 
Province of Ontario & in a given 
month conspire to commit the crime 
of abortion, by conspiring to procure 
the mlscaiTiage of a certain woman 
(naming her), thereby committing an 
indictable offence, contrary to the 
Criminal Code : — Held : the finding of 
the Jury that the prisoners oons^red 
to procure the abortion in the Province 
of Ontario was warranted by the evi- 
dence ; there being evidence upon 
which any Jury might find that the 
prisoners had conspired to procure the 
abortion in Ontario: but finding it 
difficult to do so there, went to a 
foreign country. — R. v, Baohback 
(1918), 28 O. L. R. 32 ; 4 O. W. N. 
615; 11 D. L. R. 522.— CAN. 
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888. .]— Muloahy «. B., No. 810, ante. 

8S4. Effect of framing indictments* ‘ Cum multia 
alilSe’n — The in^ctment was that H. with A. 
et mvuUs aliis did conspire to accuse B. that he 
did attempt to commit sodomy. The grand jury 
found the bill as to H. with an ignoramus as to A. 
H. was convicted, & then it was moved in arrest 
of judgment, that there being an ignoramus as 
to A., H. coiild not be guilty of conspiring with 
him : — Held : it was suflicient, being found that 
he cum multis aliis did conspire. — R. v, Herne 
(1709), cited in 1 Stra. at p, 196 ; 93 E. R. 469. 
Annotation : — Retd. R. v, Thompson, Tilloteon & Haddock 

(1851), 15 Jur. 654. 

See, further. Sub-sect. 8, J., post. 

835. Husband & wife^ — May be tried for con- 
spiracy with others.] — R. v. Cope, No. 400, ante. 

330 , May be tried for conspiracy entered 

into before marriage.] — If a man & woman marry 
in the name of another, for the purpose of raising 
a specious title to the estate of the person whose 
name is assumed, it is a conspiracy. — R obinson’s 
Case (1746), 1 Leach, 37. 

Annotation: — Mentd. Boost v. Grundy (1900), 82 L. T. 769. 

. 1 — See, also. No. 11,405, post. 

837. t’erson incapable of committing substantive 
oiTence — May be guilty of conspiracy to commit it 
— Procuring miscarriage.] — R. v. Whitchurch, No. 
813, ante. 

838 , ,] — X woman was jointly * 

indicted with others for conspiring to procure her 
miscarriage by unlawful means. There was no 
evidence of her being with child so as to render 
the acts criminal if done by herself alone : — Held : 
she might nevertheless rightly be convicted of 
conspiracy to commit a felony. — R. v. Cross 
(1890), 38 W. R. 336, C. C. R. 

839 , Abduction of child.] — A magis- 

trate panted a warrant against a mother for 
conspiring with others to abduct her child out of 
the custody of its guardians. One of the persons 
was convicted of conspiracy, but the mother had 
not been arrested. On an application to the 
magistrate to withdraw the warrant against the 
mother, he declined to do so, on the ground that 
it had not been decided that the mother had not 
committed an offence against the law : — Held : the 
ct. would not interfere, as the magistrate had 
exercised a judicial discretion. 

Semhle : where it is clear that on the admitted 
facts no criminal offence had been committed by a 
person against whom a warrant has been issued, 
the ct. has power to order the withdrawal of such 
warrant. — R. v. Crossman, Ex p, Chetwynd 
( 1908), 98 L. T. 760 ; 72 J. P. 260 ; 24 T. L. R. 
617 ; 21 Cox, C. C. 605, D. C. 

840. Procuring female.] — (1) Under 

Criminal Law Amendment Act, 1885 (c. 60), 
s. 2 (1), the man who has the carnal connection, 
though he cannot himself be convicted under the 
sub-sect, may be convicted of aiding & abetting, 
& of conspiring with the procurer. 

(2) The offence of procuring is continuous, & 
therefore if the actual carnal knowledge takes 


place in this country there is jurisdiction in this 
country to try an indictment therefor, though the 
offence was commenced in another country. — 
R. V. Mackenzie & Higginson (1910), 76 J. P. 
159 ; 0 Or. App. Rep. 04, 0. 0. A. 

841 . Other person may be p:uilty of 

conspiring with her.] — ^Assuming that immunity 
from prosecution is given to the mother of a child 
by the proviso contained in Offences against the 
Person Act, 1861 (c. 100), s. 56, such immunity has 
no bearing upon the question whether a conspiracy 
between her & another person to do an act 
which is unlawful under the sect, is an offence 
against the criminal law, Sc the other person may 
therefore be convicted for conspiring with the 
mother to commit an offence under the sect. — 
R. V. Duguid (1906), 75 L. J. K. B. 470 ; 94 L. T. 
887 ; 70 J. P. 294 ; 22 T. L. R. 506 ; 50 Sol. Jo. 
465 ; 21 Cox, C. 0. 200, O. C. R. 

Annotation : — Reid. R. v. Crossman, Ex p. Chetwynd (1908), 
98 L. T. 760. 

842. Conspiring with persons imknown.] — R. v. 

Wous (1910), 75 J. P. Jo. 28, C. O. A. 

843. Person joining conspiracy already formed 
— Equally guilty with original conspirators.] — If a 

conspiracy be formed, Sc a person joins it after- 
wards, he is equally guilty with the original 
conspirators. — R. v. Murphy (1837), 8 0. & P. 297. 
Annotations : — Apld. R. v, O’Connell (1844), 5 State Tr. N. S. 
1. Mentd. R. v. Blake (1844), 6 Q. B. 126. 

D. Conspiracy to violate Provisions of Statute. 

844. General rule.] — (1) In an indictment for a 
conspiracy to violate the provisions of an Act of 
Parliament, it is sufficient, after verdict, if that 
which it is alleged defts. conspired to do is described 
in the words of an Act which make the doing that 
an indictable offence. 

Where, therefore, an indictment charged a con- 
spiracy, by unlavduUy molesting workmen, to 
force them to depart from their employment : — 
Held : after verdict, the indictment showed with 
sufficient certainty that the conspiracy was to 
violate the provisions of the 0 Geo. 4, c. 129, 
s. 3, Sc was an indictable conspiracy. 

(2) It will perhaps be thought on the part of 
the Crown that the ends of justice are satisfied if 
a nolle prosequi be entered as to two defts. Sc the 
verdict stand as to the rest. We agree in thinking 
that counts 16, 17, Sc 19 are open to objection as 
being too vague. We give no final opinion ; but 
on these counts there will be a rule nisi to arrest 
the judgment, unless a nolle prosequi be entered 
(Lord Campbell, C.J.). — R. v. Rowlands (1851), 

17 Q. B. 671 ; 2 Den. 364 ; 21 L. J. M. C. 81 ; 

18 L. T. O. S. 346 ; 16 J. P. 243; 16 Jur. 268 ; 
5 Cox, C. C. 466 ; 117 E. R. 1439, C. C. R. 

Annotations: — As to (1) Refd. R. v. Whitchurch (1890), 62 
L. T. 124. Oemrally, Mentd. Hilton v. Eckersley (1855), 
6 E. & B. 47 ; Walsby v. Anley (1861), 30 L. J. M. C. 121 ; 
R. V. Boulton (1871), 12 Cox, C. C. 87 ; Mogrul S.S. Co. v. 
McGregor. Gow (1886), 15 Q. B. D. 476 ; Mogul S.S. Co. 
V. M‘Gregor, Gow (1889), 23 Q. B. D. 598 ; Boots v. 
Grundy (1900), 82 L. T. 769 ; Quinn v. Leathern, [1901J 
A. C. 495 ; Glamorgan Coal Co. v. South Wales Miners’ 
Federation, [1903] 1 K. B. 118 ; Ware & Do Freville v. 
Motor Trade Assocn., [1921] 3 K. B. 40. 
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842 1. Conspiring wUh persons un- 
known.] — Jl charge of conspiracy with 
certain named persons & other un- 
known, or some or one of them, is not 
too indodnite. — R. v. Clabkb (1908), 
9 W. L. R, 243 ; 1 Alta. L. R. 358 ; li 
Can. Grim. Oas. 46, 67.— CAN. 


g. Conspiring with persons knoum 
dt unknown.] — where the aooused were 
charged with conspiracy with persona 
“ known &: unknown ** : — Held : if the 

g ersons were ** known they should 
e named In the charge. — R. v. Lalit 


Mohan CHUOKEBBirPrY (1911), I. L. R. 
38 Calo. 559. — IND. 

h. Conspiring with “ others ” — Per- 
son not induced among ** others .**] — • 
Two defts., N. & his wife, were In- 
dieted for that they did “ malloiously 
&: traitorously conspire with each other 
& with others to aid Sc comfort the 
enemy of the King by inciting & 
assisting Z., a German subject & a 
public enemy now at war with the 
King, to leave the Dominion of Canada 
& join the enemy forces, 
returned rerdiot of " not 
to wife Sc ** guilty ** as to 


N. could not under the indictment bo 
guilty of conspiring with Z. to aid the 
enemy by aiding Sc assisting Z. to 
leave Canada Sc Join the enemy forces, 
Sc there being no evidence of N. con- 
spiring with any person other than Z., 

N. as well €is his wife should be ac- 
quitted. — R. V. Nerlioh (1915), 34 

O. L. R. 298 ; 8 O. W. N. 592 ; 25 
D. L. R. 138.— CAN. 

k. Corporation.] — An incorporate 
company cannot bo presented on a 
Gha,m of conspiracy to defraud. — R. 
V. &UJOW, [19121 V. L. R. 162.— 
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Sect 6 . — Degrees of criminal liability: Sub-sect. 8, 

- “ 7., H. & /.] 

846, .] — An indictment for conspiracy at 

common law will lie against two or more persons 
for conspiring to commit an offence for which 
special provision is made by statute. — R. v, 
Bunn (1872), 12 Cox, C. C. 316. 

Annotation : — Dbtd. Connor v. Kent, Gibson v. Lawson, 

Curran v. Trcleaven, [1891] 2 Q. B. 545. 

846. .] — Connor v. Kent, Gibson v. 

Lawson, Curran v. Treleaven, No. 808, ante. 

847. Offence before repeal — Indictment after 
repeal.] — (1) By 3 & 4 Will. 4, c. 53, s. 120, all suits, 
indictments, or informations exhibited for any 
offence against any Act relating to the customs, in 
any of His Majesty’s cts. of record at Westminster 
should be sued within three years after the offence 
committed, did not apply to an indictment found 
by the grand jury of a county at the assizes. 

(2) An indictment for a conspiracy to violate the 
provisions of a statute will lie, after the repeal of 
such statute, for an offence committed before the 
repeal. 

(3) A. was indicted for conspiring with Y. & Z. 
& other persons to the jurors unknown. The 
evidence was confined to A., Y. & Z. ; & the jury 
were of opinion that A. conspired with either Y. 
or Z., but said that they did not know with which. 
Y. & Z. were thereupon both acquitted : — Held : 
A. was entitled to be acquitted also. — R. v. 
Thompson (1851), 10 Q. B. 832 ; 20 L. J. M. C. 
183 ; 17 L. T. O. S. 72 ; 15 J. P. 484 ; 15 Jur. 
654 ; 5 Cox, C. C. 106 ; 117 E. R. 1100, C. C. R. 
Annotations: — As to (3) Consd. R. v. Manning (1883), 12 

Q. B. D. 241 ; H. v. Phunrner, [1902] 2 K. B. 339. Refd. 

R, V. Stoddart (1909), 73 J. P. 348. 

848. Servants* Characters Act, 1792 (c. 56) — 
False character not in writing.] — Applt. was in- 
dicted with B. for conspiring together that B. 
should give false characters to applt. in contra- 
vention of the above Act : — Held : where any 
person knowingly & wilfully pretended or falsely 
asserted in writing that any servant had been 
hired or retained or discharged from his service 
at any other time than such servant was hired or 
retained or discharged, such person was guilty of 
an offence under the above Act, even although 
the false pretence as to character was made orally 
<fe by conduct & not in writing. — R, v. Costello 
& Bishop, [1910] 1 K. B. 28 ; 79 L. J. K. B. 90 ; 
101 L. T. 784; 54 Sol. Jo. 13; 22 Cox, C. C. 
215 ; sub nom. R. v. Connolly, 74 J. P. 15 ; 20 
T. L. R. 31 ; 3 Cr. App. Rep. 27, C. C. A. 

E. Conspiracy to injure a Person. 


settled intention of hissing an actor, or even of 
damning a piece, there can be no doubt that such 
a deliberate & preconcerted scheme would amount 
to a conspiracy, & that the persons concerned in 
it might be brought to punishment (Mansfield, 
C.J.). — Clifford v. Brandon (1809), 2 Camp. 
358 N. P. 

AnnotntioTis : — Reid. R. v. Stainer (1870), 39 L. J. M. C. 54 ; 

Quinn V. Leathern (1901), 70 L. J. P. C. 76. Mentd. R. v. 

CJoney (1882), 8 Q. B. D. 534 : Mogul S.S. Co. u. McGregor, 

Gow (1889), 23 Q. B. D. 698; Allen v. Flood, [1898] 

A. C. 1 ; Said v. Butt, [1920] 3 K. B. 497. 

853. In respect of reputation — Charging person 
as father of bastard child.] — Timberley v. Childe 
(1662), 1 Sid. 68 ; 82 E. R. 974. 

g 54 , ,j — Xn indictment for a con- 

spiracy in charging one with being father of a 
child is good, without averring that the child was 
in fact a bastard. — R. v. Bass (1705), 11 Mod. Rep. 
55 ; 88 E. R. 881. 

855 . Charging person with keeping a 

bastard child.] — R. v. Armstrong & Harrison 
(1677), 1 Vent. 304 ; 86 E. R. 196. 

856. In respect of liberty — Malicious prosecu- 
; tlon.l — On a motion for a new trial by deft, who 
: had had a verdict given against him in an action 
j for malicious prosecution ; — Held : the motion 
; would be refused. 

I A prosecution thus aimed at the life of pltf. & 

I proceeding from such wicked motives must evidence 
I a most depraved & corrupted heart : for which, 

! had deft, had an associate, both might have been 
' indicted for conspiracy, & received the most 
infamous, called emphatically, the villainous judg- 
ment (per Cur.). — Leith v. Pope (1779), 2 Wm. Bl. 
1327 ; 96 E. R. 777. 

857. Bringing false charge.] — Getting 

money out of a man by conspiring to charge him 

I with a false fact, is indictable, whether the fact 
1 charged be, or bo not, criminal in itself. — R. v. 
j Rispal (1762), 1 Wm. Bl. 368 ; 3 Burr. 1320 ; 96 
! E. R. 206. 

Annotation : — Refd. R. V. Higgins (1801), 2 East, 5. 

858. In respect of property — Committing civil 
trespass.] — R. v. Turner, No. 817, ante. 

859. Depriving life-boat crew of share of 

salvage.] — An indictment wUl lie for a conspiracy 
to prevent certain persons, who were in a life-boat, 
from rendering assistance to a brig, which had 
struck upon a sand, in order to obtain a salvage 
for themselves, & to deprive the life-boat’s crew 
of a share. — R. v. Stebbens (1822), 2 Hag. Adm. 
337, n. 

Conspiracy to Indict.] — See Part XX., Sect. 8, 
post. 


849. Genera) rule.] — Quinn v. Leathem, No. 
814, ante. 

850. In respect of trade or business — Damaging 
materials of trade.] — R. v. Cope, No. 400, ante. 

.] — See^ further^ Sub-sect. 8, K., post; 
Trade & Trade Unions. 

Depriving owner of copyright.] — See Copyright 
& Literary Property, Vol, XIII., p. 229, No. 701. 

851. In respect of profession or occupation — 
Hissing play.] — R. v. Leigh (1775), 1 Car. Kir. 
28, n. ; sub nom. Macklin’s Case, 2 Camp. 372, n. 

852. .] — The audience have certainly 

a right to express by applause or hisses the sensa- 
tions which naturally present themselves at the 
moment, & nobody has ever hindered, or would 
ever question, the exercise of that right. But If 
any body of men were to go to a theatre with the 


Conspiracy to murder.] — See Part XXXITI., 
Sect. 3, post. 

Civil conspiracy.]— aS'cc Tort ; Trade & Trade 
Unions. 

F. Acts tending to Public Mischief. 

860. Agreement to Indemnify ball.]— An agree- 
ment by an accused person to indemnify his bail 
is illegal in that it tends to produce a public 
mischief, & the parties to the agreement are, 
therefore, guilty of the offence of conspiracy, 
although they may have entered into the agree- 
ment without any wi^ongful intent. — R. v. Porter, 
[1910] 1 K. B. 369 ; 79 L. J. K. B. 241 ; 102 L. T. 
255 ; 74 J. P. 159 ; 26 T. L. R. 200 ; 22 Cox, C. C. 

I 295 ; 3 Cr. App. Rep. 237, C. C. A. 

' Annotation ; — Mentd. Laidler v. Laidlcr (1920), 90 L. J. P. 28. 
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I. To defeat justice .] — A conspiracy 


to defeat the course of justice is n( 
an indictable offence. — R. v, Februah 
& Mei (1841), 10 S. C. 382.— S. AF. 


m. J — 

10 S. C. 259.— S. AF, 


Kaplan 


(1893) 
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861. Passport obtained by fraud — Whether act 
tends to public mischief— Question of law.] — (1) A 

combination by two or more persons to obtain by 
false representations from the Foreign Office, a 
passport in the name of one person with the intent 
that it should be used by another person, is an act 
tending to brin^ about a public mischief, & is 
therefore an indictable misdemeanour at common 
law. 

(2) It is for the ct. & not for the jury to say 
whether a particular tends to the public mischief. 
It is not an issue of fact upon which evidence can 
be given. — B. v. Brailsford, [1905] 2 K. B. 730 ; 
75 L. J. K. B. 64 ; 93 L. T. 401 ; 69 J. P. 370 ; 
54 W. R. 283 ; 21 T. L. R. 727 ; 49 Sol. Jo. 701 ; 
21 Cox, C. C. 16, D. C. 

Annotation :~A8 to (2) Apld. R. r. Porter, 11910] 1 K. B. 369. 

862. Deceiving Home Secretary — Expulsion 

order against alien.] — R. Wolis, No. 812, ante, 

SeCy alsOy Part XX., Sect. 8, post. 


G. In respect of Public Offices, 

863. Resignation of army officers — East India 
Company.] — A conspiracy among the officers of 
the army of the East India Co. to resign their 
commissions together is criminal. — Vertub v. 
Clive (Lord) (1769), 4 Burr. 2472 ; 98 E. R. 296. 
Annotations: — Mentd. R. v. Ciuiun^, Exp. Hall (1887), 19 

Q. B. D. 13 ; HearHon v, Churchill (1892), 61 L. J. Q. B. 

569. 

864. Bribery of army officer — Servant of regi- 
mental canteen.] — It is a misdemeanour at common 
law for a public officer, whether judicial or minis- 
terial, to conspire with others that he shall receive 
a bribe as an inducement to him to show favour 
or forbear to show disfavour to any person towards 
whom an impartial discharge of the officer’s duty 
demands that he should show disfavour. 

A colonel of a regiment accepted from a firm of 
caterers sums of money paid to induce liiin to 
accept their representative as tenant of the 
regimental canteen : — Held ; that he was guilty 
of the misdemeanotir at common law of conspiracy j 
to bribe. — R. v. Whitaker, [1914] 3 K. B. 1283 ; ! 

L. J. K. B. 225 ; 112 L. T. 41 ; 79 J. P. 28 ; j 
30 T. L. R. 627 ; 58 Sol. Jo. 707 ; 24 Cox, C. C. I 

4 79 . in T'.. n rA A ! 


curing from the Lords of the Treasury the appoint- 
ment of a person to an office in the Customs, is a 
misdemeanour at common law. 

(2) If a banker permits a sum of money to be 
lodged at his house, to be paid over for corruptly 
procuring an appointment under Govt., he may be 
indicted for a conspiracy along with those who are 
to procure the appointment & to receive the 
money. — R. v. Pollman (1809), 2 Camp. 229. 
An^tation : — Generally , Mentd. R. v. O ’Connell (1844), 5 

State Tr. N. S. 1. 

H, Acts contrary to Public Morals or Decency. 

866. Preventing burial of person — Dying in 
workhouse.]— R. v. Young (1784), 4 Wentworth’s 
System of Pleading, 219. 

867, Procuring girl to have Illicit connection 
with a man.] — It is an indictable offence to con- 
spire with others to carry off a woman under age 
from her father’s house in order to live in fornica- 
tion with her even if it be with the woman’s 


approval. — G rey’s (Lord) Case (1682), 9 State Tr. 
127 ; Skin. 61 ; 90 E. R. 29. 

Annotations Refd. R. v. Hears & Chalk (1851), 4 Cox, C. C. 

423 ; R. V. Prince (1875), L. R. 2 C. O. R. 154. Mentd. 

Moore v. Watts (1699), 1 Ld. Raym. 613 ; Boots v. Grundy 

(1900), 82 L. T. 769. 

868. ,] — ^A conspiracy by false pretences 

to procure an infant female to have illicit carnal 
connection with a man, is an indictable mis- 
demeanour at common law. — R. v. Mears & 
Chalk (1851), 2 Den. 79 ; T. & M. 414 ; 4 New 
Sess. Cas. 574 ; 20 L. J. M. C. 59 ; 16 L. T. O. 8. 
515 ; 15 J. P. 81 ; 15 Jur. 66 ; 4 Cox, C. C. 423, 
C. C. R. 

869. Procuring a woman to become a prostitute.] 

— ^An information will be granted for a conspiracy 
fraudulently to assign a female apprentice for the 
purpose of prostitution. — R. v. Delay A i.. (1763), 
3 Burr. 1434 ; 1 Win. Bl. 439 ; 97 E. R. 913. 
Annotations : — Refd. R. v. Mears & Chalk (1851), 2 Deu. 79. 

Mentd. R. v. Blake (1832), 4 B. & Ad. 355 ; R. v. Greonhill 

(1836), 4 Ad. & El. 624 ; Re Lloyd (1841), 3 Man. & G. 

547 ; R. V. Clarke (1857), 7 E. & B. 186; 8t. Pancras 

Parish V. Clapham Parish (1860), 24 .T. P. 613 ; Re Andrews 

(1873), L. R. 8 Q. B. 153 ; Re Edwards (1873), 42 L. .1. Q. B. 

99 ; Thomassot v. Thomasset, [18941 P. 295. 

870. .] — Prisoners were found guilty of 

conspiring to solicit, persuade & procure an un- 
married girl, of the age of seventeen, to become a 
common prostitute, & with having, in pursuance 
of that conspiracy, solicited, incited & endeavoured 
to procure the girl to become a common prostitute : 
— Held : although common prostitution was not 
an indictable offence, it was unlawful, & the in- 
dictment, therefore, good, without averring that 
prosecutrix was a chaste woman at the time of the 
conspiracy. — R. v. Howell (1864), 4 F, & F. 160. 

/. Relating to Marriage. 

871. Marrying a ward of the court.] — An 
information was granted for taking away a young 
woman from her guardian & marrying her. — R. v. 
OssuLSTON (Lord) (1739), 2 Stra. 1107 ; 93 E. R. 
1063 ; sub nom. R. v. Pierson, Andr. 310. 
Annotation : — -Refd. R. v. Green (otherwise Schreiber) (1781), 

3 Dougr. K. B. 36. 

g72. ,] — Tlie marrying of a ward of the 

ct., in which there was a combination, was con- 
sidered a conspiracy &, a v 
sufficient punishment, an i 

;92; 21E. R. 401,L. C. 

873. .] — Wade v. Broughton, No. 796, 

ante. 

874. .] — Upon a marriage of a ward of the 

ct., under llagrant circumstances, the husband 
obtaining licence upon a false oath, that she was 
of age, the clergyman was ordered to attend, 
reprimanded : the husband was committed, & 
ordered to be indicted.—- M illet v. Rowse (1802), 
7 Ves. 419 ; 32 E. R. 169. 

Annotations: — Consd. Ball v. Coutts (1812), 1 Ves. & B. 

292. Mentd. Birkett v. Hibbert (1834), Coop. temp. 

Brough. 459. 

876. Abduction of heiress.] — W akefield’s 

Case (1827), 2 Lew. C. C. 1 ; 2 Town. St. Tr. 112. 

AnTwtations : — Refd. R. V, Barratt (1840), 9 C. & P. 387. 

Mentd. Field’s Marriage Annulling Bill (1848), 2 H. L. Cas. 

48 ; R. V. London Corpn. (1886), 16 Q. B. D. 772 ; Moss 

V. Moss (otherwise Archer) (1897), 77 L. T. 220 ; Public 

Prosecutions Director v. Blady (1912), 106 L. T. 302. 

876. Inveigling young man into disgraceful 
marriage.] — A father has the guardianship of his 
son & heir apparent until he attains the age of 
21 years ; & therefore the ct. will grant an 


PART I. SECT. 6, SUB-SECT. 8.— G. 

7 election of candidate to 

legislative assembly — Not an offence.] 


R. V. Sinclair (1906), 7 Terr. L. K. 
424 ; 4 W. L. R. 374.— CAN. 

o. Bribery of rmmbera of legisla- 
tive assembly,] — conspiracy to bribe 


( members of the legislative assembly 
Is a misdemeanour at common law, « 
as such is indictable. — R. v. Bunting 
(1885), 7 O. R. 524.— CAN. 
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Sect, Q.^De^rees of crimmal liability: Sub-sect* 8, 

information for maliciously conspiring to inveigle a 
young man, heir to a considerable estate, &> imder 
the age of eighteen, out of the custody & government 
of his father, & seducing him into a disgraceful 
marriage. — B. v. Thorp (1097), 6 Mod. Rep. 218 ; 
Carth. 384 ; 1 Com. 27 ; Comb. 466 ; Holt, K. B. 
333 ; 87 E. B. 618. 

877. Contriving marriage without due publloa- 
tlon of banns.] — Upon a marriage of a ward of the 
ct. under flagrant circumstances, the clergyman & 
clerk were ordered to attend, the husband was 
committed, & the L. C. directed the proceedings to 
bo laid before the A.-G., expressing his opinion, 
that contriving a marriage without a due publica- 
tion of banns is a conspiracy at common law. — 
Priestley v. Lamb (1801), 6 Ves. 421 ; 31 E. R. 
1124, L. C. 

Annotations: — Reid. Wynn v, Davies & Weever (1835), 1 

Curt. 69. Mentd. Ex p. Van Sandau (1846), 1 Ph. 605. 

878. Procuring marriage of pauper — To change 
settlement.] — conspiracy by parish officers to 
marry a female pauper settled in the parish of B., 
in order to bring a charge upon the parish of B., 
is an indictable offence ; but the indictment must 
aver that the parties were legally settled in their 
respective parishes. To say they were Inhabitants 
only, is not sufficient. — B. v* Edwards (1726), 8 
Mod. Bep. 320 ; 11 Mod. Bep. 386 ; 1 Sess. Cas. 

K. B. 336 ; 2 Stra. 707 ; 88 E. R. 229. 

Annotation : — Reid. O’Connell i?. R. (1844), 11 Cl. & Fin. 155. 

879. .] — ^An information was granted 

against overseers, for conspiring to procure a 
marriage to charge a settlement. — B. v, Herbert 
(1759), 2 Keny. 466 ; 96 E. R. 1246. 

880. — .] — ^An indictment does not lie 

for conspiring merely to exonerate one parish from 
the charge of a pauper, & to throw it on another, 
nor for conspiring to cause a male pauper to marry 
a female pauper, for that purpose, it not being 
stated that the conspiracy was to effect such 
marriage by force, threat, or fraud, or that it was 
so effected in pursuance of the conspiracy. 

It is unnecessary to allege overt acts, if the in- 
dictment charge what is in itself an unlawful 
conspiracy ; but if not, the indictment must show 
some illegal act done in pursuance of the con- 
spiracy. Persuading a male pauper settled in one 
parish to marry a female pauper settled in & 
chargeable to another, is not such an overt act. — 
R. V. Seward (1834), 1 Ad. & El. 706; 3 Nev. & 
M. K. B. 557 ; 2 Nev. & M. M. C. 318 ; 3 L. J. M. C. 
103 ; 110 E. R. 1377. 


J. Relating to Trade DiepiUea* 

See Trade & Trade Unions. 

K* Relating to Trade, 

See Part XXXI., Sect. l,,po8t, 

L, Seditious Conspiracy. 

See Part XVIII., Sect. 2, post, 

M. Treasonable Conspiracy. 

See Part XVII., Sect. 1, post. 

N. Indictment and Trial, 

881. Whether overt acts need be stated in 
indictment.] — ^An indictment for conspiring to im- 
poverish a man by preventing him working at his 
trade need not state the overt acts used. — R. v. 
Ecclbs (1783), 1 Leach, 274 ; 3 Doug. K. B. 337 ; 
99 E. R. 684, C. 0. R. 

Annotations Avid. R. v. GiU (1818), 2 B. & Aid. 204. 

Refd. R. V. Konrick (1843), 5 Q. B. 49. Mentd. R. v. 

Turner G811), 13 East, 228 ; Mogul S.S. Co. v. M'Gregor. 

Gow (1885), 15 Q. B. D. 476 ; Mogul S.S. Co. v. McGregor, 

Gow (1889), 23 Q. B. D. 598 ; Quinn v. Leathern, [1901] 

A. C. 495. 

882. -.] — An indictment charged that defts. 

conspired by divers false pretences, & subtle means 
& devices, to obtain from A. divers large sums of 
money, & to cheat & defraud him thereof : — Held : 
the gist of the offence being the conspiracy, it was 
quite sufficient only to state that fact & its object 

not necessary to set out the specific pretences. — 
R. V. Gill (1818), 2 B. & Aid. 204 ; 106 E. R. 341. 
Annotations : — ^Distd. R. v. Richardson (1834), 1 Mood. & R. 

402. Consd. R. V. Parker (1842), 3 Q. B. 292. FoUd. 

R. V. Gomportz (1846), 9 Q. B. 821 ; SydserfT v. R. (1847), 

11 Q. B. 245. Reid. R. v. Seward (1834), 1 Ad. & El. 700 ; 

R. V. Kenriok (1843), 6 Q. B. 49 ; R. v. Blake (1844). 

6 Q. B. 126 ; R. r. King (1844), 7 Q. B. 782 ; R. v. Asplnall 

(1876), 2 Q. B. D. 48 ; Taylor v. U., [1895] 1 Q. B. 25. 

883. .] — R. V, Seward, No. 880, ante. 

.J — An indictment for a conspiracy 
to cheat & defraud a party of the fruits & ad- 
vantages of a verdict obtained is too general, &: 
bad in point of law. 

The allegation is too general & does not convey 
any specific idea which the mind can lay hold of 
to judge whether an unlawful act has been done or 
attempted. The terms used do not import in 
what manner prosecutor was to be deprived of the 
fruits & advantages of his verdict (Lord Den- 
man, C.J.). — R. V. Richardson (1834), 1 Mood. & 
R. 402, N. P. 

Annotations Consd. White v. R. (1876), 13 Cox, C. C. 318. 

Reid. R. r. Kenrick (1843), 6 Q. B, 49. Mentd. R. v. 

Rowlands (1851), 21 L. J. M. C. 81. 


PART I. SECT. 6, SUB-SECT. 8.--N 

p. Whether overt acts need he slate 
— In Information .] — An Informattoi 
alleged that M. D. & others dl( 
conspire to pervert the course o 
Justice. This information was de 
miured to on the ground that It dl< 
not state the facts on which th 
charges were founded : — Held : in 
formation was good. — R. v. Dean 6 
Meagheb (1896), 17 N. S. W. L. R 
132 ; 12 N. S. W. W. N. 141.-~AUS. 


881 i. In indictment.] — Indict- 

ment charging that defts. H., C., & 1)., 
were township oounoillorr of N., & F., 
treasurer, & that defts. intending to 
defraud the council of £300 utUa^uUy 
conspired to obtain, & did. In pur- 
suanoe of such conspiracy, get Into 
their hands £300 of the council, then 
being in the hands of T. as such 
treasurer: — HeU : bod on writ of 
R. (1869), 16 


q, Simciency o/.] — It is 

enough In charging conspiracy to state 


that the pannel had presided over a 
body “ formed for the illegal purposes 
libelled ” without charging him to 
have done so In pursuance of the com- 
mon Intent laid In the major. — H.M. 
Advocate v. Gumming (1848), J. Shaw, 
Just. 17. — SCOT. 

r. Whether penal offence musl he 
shown.]— ll. V. Roy (1867), 11 L. C. J. 
89.— CAN. 

a. .] — Defts. were indicted for 

unlawfully conspiring & agreeing to- 
gether & with each other to depi-ive 
one W. Q. of the necessaries of life, to 
wit, proper medical care & nursing 
whereby his death was caused : — 
Held : this count did not charge defts. 
with a conspiracy to commit any in- 
dictable offence known to the law, Sc 
should have been quashed. A second 
count charged that defts. did unlaw- 
fully conspire & agree together & with 
each other to effect the cure of W. G. 
of a sickness endangering life, by uh- 
lawful Sc improper means, thereby 
causing the death of W. G. :—HeU : 
ibis eoiint WAA nniiAlIv linS Ar TBract 


roperly quashed. — R. v. Goodfellow 
1906), n O. L. R. 359 ; 7 O. W. R. 

2.— CAN. 

t. .] — The Indictment In all 

oasoB of conspiracy must In the first 
place charge the conspiracy, but In 
stating the object of the conspiracy 
the same degree of certainty Is not 
required as in an indictment for the 
offence conspired to be committed. — 
Ambita Lal Hazra V. R. (1916), 
I. L. R. 42 CJalc. 967.— IND. 

a. .] — An indictment charging 

N. W. & others with conspiring by 
false pretences to defraud of large 
sums of money all such persons as 
should apply to or negotiate with them 
for a loan of money Is bad for vague- 
ness & uncertainty. — White v. R. 
(1876), I. R. 10 0. L. 623.— IR. 

b, Amendment — Addition of with 
person uriknown.**] — In a cose where 
throe accused persons are Indlotod for 
** that they did amongst themselves 
conspire, etc,," the Judge on the com- 
pletion of the prosecution’s opening 
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885. J — (1) An indictment charging that 

A. & B. conspired, by false pretences & subtle 
means & devices to obtain from F. divers large 
sums of money, of the money of F., & to cheat 

6 defraud him thereof. The means of the alleged 
conspiracy were not stated, except as to above ; — 
Held : the indictment was sufficient. 

(2) A. & B. having pleaded not guilty to an 
indictment for conspiracy, B. died between the 
venire So distringas, A. was tried alone. So found 
guilty : — Held : not a mis-trial. — R. v, Kenrick 
( 1843), 6 Q. B. 49 ; 1 Dav. So Mer. 208 ; 12 
L. J. M. 0. 136 ; 1 L. T. O. S. 330 ; 7 J. P. 403 ; 

7 Jur. 848 ; 114 E. R. 1100, O. 0. R. 

Annotations As (1) Reid. R. v. Garlick (1847), 1 Den. 
276 : R. V, Hilton (1847), 2 Cox. C. 0. 318 ; R. v. Bates & 
Pugh (1848), 3 Cox, C. C. 201 ; R. v. Carlisle (1854), 6 
Cox, C. C. 366 ; R. v. Eagloton (1855), 26 L. T. O. S. 7 ; 
R. V. Roebuck (1856), 7 Cox, C. C. 126 ; R. v. Bryan (1857), 
7 Cox, C. C. 312 ; R. v. Martin (1867), 36 L. J. M. C. 20 ; 
R. V. De Kromme (1892), 66 L. T. 301. Oenerally, Mentd. 
R. V. Abbott (1847), 9 L. T. O. S. 394 ; R. v. Woolley 
(1850), 4 Cox, C. C. 193 ; R. v. Rowlands (1851), 17 Q. B. 
671 ; R. V. Sherwood (1857), Dears. & B. 251 ; Goss’s 
Case (1860), BeU, C. C. 208 ; R. u. Moreton (1913), 109 
L. T. 417 ; R. v. Sanders, [1919] 1 K. B. 550. 

886. .] — A count in conspiracy, charging 

that defts. “ being evil disposed persons, etc. on 
etc. with force So arms, at etc. unlawfully, falsely, 
fraudulently. So deceitfully, did conspire, combine, 
confederate. So agree together, by divei*s false 
pretences, & indirect means, to cheat So defraud 
R. of his money to the great damage, fraud, So 
deceit of R. to the evil example, etc. et contra 
pacemt etc.” is good. — R. v, Gompertz (1840), 
9 Q. B. 824 ; 10 L. J. Q. B. 121 ; 8 L. T. O. S. 
409 ; 11 Jur. 204 ; 2 Cox, C. C. 145 ; 11 J. P. Jo. 
360 ; 116 E. R. 1491. 

Armotaiions : — Consd. R. v. Aspinall (1876), 2 Q, B. D. 48. 
Refd. R. V. Gamble (1847), 16 M. & W. 384 ; SydserfT v. R. 
(1847), 11 Q. B. 245. Mentd. Holmes v. Sixsmlth (1852), 

7 Exoh, 802 ; Ponsford v. Walton (1868), L. R. 3 C. P. 
167. 

887. .] — R. V, Rankin, No. 820, anie. 

888. Conspiracy to violate provisions of a 

statute.] — R. v, Rowlands, No. 844, ante, 

889. Particulars ordered.] — If the counts 

of an indictment for a conspiracy be framed in a 


general form, a judge will order that prosecutor 
shall furnish defts. with a particular of the charges. 
So that particulars should gjve the same information 
to defts. that would be ^ven by a special count. 
But the judge will not compel prosecutor to state 
in his particular the specific acts with which defts. 
are charged. So the times So places at which those 
acts are alleged to have occurred. — R. v, Hamilton 
(1830), 7 C. & P. 448. 

Annotation : — Consd. R. v O'Connell (1844), 5 State Tr. 

N. S. 1. 

890. .] — Where an indictment for 

conspiracy charges the offence in general terms, the 
deft, is entitled to particulars of the charge, 
although there has been a previous committal by 
a magistrate. 

Where an indictment contained coimts charging 
a conspiracy to cheat tradesmen of goods, without 
mentioning any specific case, or name, time, or 
place : — Held : deft, was entitled to such par- 
ticulars. — R. V. Rycropt (1852), 6 Cox, 0. 0. 70. 

891. Effect of particulars.] — R. v, 

Esdaile, R. V. Brown, R. v, Stapleton (1857), 0 
W. R. 00 ; 8 Cox, C. C. 09 ; 21 J. P. Jo. 772. 

892. Only one conspiracy may be charged in 
count — Finding involving two conspiracies is bad.] 
— ^Where several defts. w’ere charged in the same 
count with conspiracy to do several unlawful acts, 
forming together one conspiracy. So the jury found 
one of them guilty of conspiracy, with some of his 
co-defts., to do one of these acts, So with others 
to do another of them : — Held : a bad finding, 
inasmuch as the indictment charged but one con- 
spiracy, So the deft, was convicted of two. 

On a count in an indictment against eight defts., 
charging one conspiracy, a verdict is bad, finding 
three of them guilty generally, So four guilty of 
conspiring for certain of the objects alleged, but 
not for others; the verdict of guilty against the 
three was a finding that they were guilty of the 
entire offence charged, that is, of conspiracy with 
the other five defts. for all the objects stated in 
the count. So of some of which the latter have been 
acquitted. — O’Connell v. R. (1844), 11 Cl. & Fin. 
156 ; 3 L. T. O. S. 429 ; 9 Jur. 25 ; 1 Cox, 0. 0. 


given, allowed the indictment to bo 
amended by adding the words “ & with 
another person whose name to the 
said prosecutor is unknown : — Held : 
judge had no power to make the 
amendment & conviction quashed. — 
R. V, Hill (1909), 9 8. R. N. S. W. 
563.~-AUS. 

0 . Effect of mithdrawal of charge 
against one of two conspiraiors.}-— 
Whore two persons are charged before 
justices with conspiring with one 
another to defraud, If the prosecution 
withdraw the charge against one, for 
the purpose of using his evidence 
against the other, the justices have a 
right to refuse to receive such evidence 
against the other, or to proceed with 
the charge. — R. v. Alucy, Ex p. 
Mundkll (1886), 12 V. L. R. 13, — 
AUS. 

d. New trial — Must he granted to 

— Whore several defts. were con- 

vioted upon an information charging 
them with conspiracy, a new triM if 
granted must be to all. — R. v. Fel- 
LOWBS (1869), 19 U. O. R. 48.~-OAN. 

e. Trial of one on indictment of 
two wnspirafors.]— One of two con- 
spirators ^n be tried on an indictment 
against him alone, charging him with 
ppnspirlng with another to defraud, 

othor^onsp^ato^being known in 


f. Right of reply by CrouJn.]— -In a 
proseoution for conspiracy, although 


evidence was called by only ono of the 
defts., it might have enured to the 
benefit of both, & the right to a general 
reply was with the counsel for the 
Crown. — R. v. Connolly (1894), 25 
O. R. 151.— CAN. 

^ g» .] — ^Prisoners wore indicted 

for that they did, at a place in the 
Province of Ontario & in a given 
mouth conspire, combine, confederate, 
& agree together to commit a oortaii] 
indictable offence, to wit, tho crime 
of abortion, by then & there conspiring, 
oomblnlng, oonfoderating, & agreeing 
together to procure the miscarriage ol 
a certain woman (naming her), thereby 
oommltting an indiotable offence, con- 
trary to the Criminal Code: — Held: 
the form of tho indictment was suffi- 
cient. — R. V. Bachraok (1913), 28 
O. L. R. 32; 4 0. W. N. 615; 11 
D. L. R. 522.— CAN. 

h. Order for particulars,] — The 

offences enumerated in Criminal Code, 
B. 498 (a) (c) So (d), are not govomed 
by the definition in s. 496, & it is not 
necessary where a ohaige is laid under 
any of these sub-sebts. to allege or 
prove an unlawful " act. It is 
within tho discretion of the trial judge 
to order particulars or not, &, where 
timre are several counts, to direct 
whether they shall be tried together or 
not.— R. v. Clarke (1908), 9 W. L. R. 
243 ; 1 Alta. L, R. 358.— CAN. 

of one conspirator sepa- 
rably — Where several indicted,]-^ne 
cf several prisoners indicted for a con- 
spiracy may be tried separately, So, 


upon conviction, judgment may be 
passed on him, although the others, 
who have appeared & pleaded, iiavo 
not been tried. 

Where throe persons have been 
jointly Indicted for a conspiracy to 
murder, So severally pleaded not guilty, 
but have severed in their challeuges, 
& the Crown has, consequently, pro- 
ceeded to try one of such prisoners : — 
Held : upon conviction of such 

prisoner, Judraent must follow, al- 
though tho others have not been tried, 
& the possibility of the other prisoners 
being round not guilty (although such 
a verdict would be a ground for re- 
versing the judgment), is not a suffi- 
cient reason for holding such judgment. 
So all the legal consequences of such 
conviction of such prisoner, irregular. — 
R. V, Ahearne (1852), 6 Cox, O. C. 6. — 
IR. 

l. Whether all prisoners tried to- 
gether,] — Several persons, who wero 
railway officials, wore Indicted in one 
Indictment with one coimt, with 
several other persons, for conspiring 
to defraud a rodlway oo. : — Held : the 
indictment was oorreotly framed to try 
the whole number of oo aspirators, So 
there was no injustice on trying them 
together. — R. v, Quinn (1898), 33 
I. L. T. 154.— IR. 

m. — — If all the known con- 
spirators named in the charge are not 
placed on their trial, the trim of some, 
separately, without the others is not 
vitiated. — Amrita Lal Hazra v, R. 
(1916), I. L. R. 42 Oalo. 957.— IND. 
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Sect, 6 . — Djegrees of criminal liability: Sub-sect, 8, 


413 ; 8 E. R. 1061 ; sub nom, R. v, O’Connell, 
6 State Tr. N. S. 1 , H. L. 

AnnoiaHona : — Consd. Castro v. R. (1881), 6 App. Cas. 229. 
Apld. R. V. Mannin^r (1883), 12 Q. B. D. 241. Consd. 
R. V, Quinn ( 1 898 ), 1 9 Cox, C. a 7 8. Distd. R. t\ Plummer, 
I1902J 2 K. Bt. 339. Eeld. Kinar v. R. (1845), 9 Jur. 832 ; 
R. V. Downing' & Po\^'yfi (1845), 1 Cox, C. C. 156 ; R. v. 
Gompertz (1847), 9 Q. B. 824 ; Douglas v. R. U848), 17 
L. J. M. C. 176; Gregory r. R. (1848), 15 Q. B. 967 ; 
Shea V. R., Dwyer v. R. (1848), 3 Cox, O. C. 141 ; Ryalls 
V. R. (1849), 11 Q. B. 781 ; .Wright u. R. (1849), 14 Q. B. 
148 ; Ex 37. Purdy (1850), 9 C. B. 201 ; R. t’. Rowlands 
' (1861), 2 Den. 364 ; Latham v. R. (1864), 5 B. & S. 635 ; 
Burton v. Low (1867), 16 L. T. 385 ; R. v. Stephens (1888), 
4 T. L. R. 479 ; Sykes v. Barraclough, [1904] 2 K. B. 675. 
Mentd. Campbell v. R. (1846), 11 Q. B. 799; Gregory v. 
Brunswick (1846), 3 C. B. 481 ; Jie Dunn (1847), 5 C. B. 
215 ; A.-G. r. Vernon (1848), 12 J. P. 251 ; A.-G. r. 
Warren (1818), 10 L. T. O. S. 445 ; R. v. Gregory (1848), 

- . ’ ' 15. Kii‘ 


12 J. P. Jo. 771 ; Irvine (or Douglas) 


Kirkpatrick 


<1850), 17 L. T. O. S. 32 ; Hollow'ay v. R. (1851), 17 Q. B. 
317 ; Exp. Rose (1852), 18 Q. B. 751 ; Kendall v. Wilkin- 
.«on (1855), 24 L. J. M. C. 89 ; R. i\ Eagleton (1856), 24 
L. J. M. C. 158 ; New River Co. v. Hertford Laud Tax 
Cornre. (1857), 2 H. & N. 129; A.-G. v. Sillem (1864), 
2 H. & C. 581 ; R. v. Heano (1864), 4 B. & S. 947 ; Irwin 
r. Grey (1867), 15 W. R. 593; R. v. Murphy (1869), 
L, R. 2 P. C. 535 ; Anderson v. Morlce (1876), 1 App. Cas. 
713 ; Mackonochie v. Penzance (1881), 6 App. Cas. 424 ; 
Combe v. Dc La Berc (1882), 22 Ch. D. 316 ; Enraght v. 
Penzance (1882), 7 App. Cas. 240 ; R. v. Bradlaugh 
(1883), 15 Cox, C. C. 217 ; Mogul S.S. Co. v. M‘Grc^or, 
Gow' (1885), 15 Q. B. D. 476 ; R. v. Pierce (1887), 3 T. L. R. 
586; Mogul S.S. Co. r. McGregor, Gow (1889), 23 Q. B. D. 
598. 


893. Some found guilty generally & some 

only as to particular objects alleged — Finding bad.] 

— O’Connell v, H., No. 892, ante, 

894. Efiect of conviction of one alone — If other 
tried & acquitted.] — If two be indicted for a con- 

<fc one be acquitted, the bill shall abate. — 
MARSH V, VAUHAN (1599), CTo. BillZ. 701 ; 78 

E. R. 937. 

-.] — Harison V. Ehrington, No. 

831, ante, 

896. .] — If one be acquitted in an 

action of conspiracy, the other cannot be guilty ; 
but where one is found guilty, & the other comes 
not in upon process, or if he dies hanging the suit, 
yet judgment shall be upon the verdict against 
the other (Hale, C.J.). — Thodie’s (or Thody’s) 
Case (1674), 1 Vent. 231 ; 86 E. R. 157. 

897. .] — If two be indicted for a con- 

spiracy, the acquittal of one is the acquittal of the 
other. — R. v. Grimes (1688), 3 Mod. Rep. 220 ; 
87 E. R. 142. 

898. ,] — Where two persons are in- 

dicted for conspiring together & they are tried 
together, both must be acquitted or both con- 
victed.— R. V, Manning (1883), 12 Q. B. D. 241 ; 
53 I.. J, M. C. 85 ; 51 L. T. 121 ; 48 J. P. 536 ; 
32 W. R. 720, D. C. 

Annotations: — Consd. R. v. Plummer, [1902] 2 K. B. 339. 
Mentd* Mogul S.S. Co. v. McGregor, Gow (1889), 58 
L. J. Q. B. 468. 

899. Acquittal on alibi or mistaken 

identity.] — If deft, jointly charged with another 
for conspiracy sets up an alibi or mistaken identity, 
the jury must not be allowed to assume that 
the former must be convicted, if the latter is 
convicted ; there must be a direction that the 


co-deft. may be convicted of conspiracy with a 
person unknown. — R. v, Higgins (1919), 14 Or. 
App. Rep. 28, 0. C. A. 

900. If two others are tried & acquitted.] 

— Dersly V, Dersly, No. 832, ante, 

901 . Though jury thought one 

guilty.] — R. V, Thompson, No. 548, ante, 

902. Plea of guilty by third.]— On 

the trial of an indictment charging tlweo persons 
jointly with conspiring together, if one pleads 
guilty & has judgment passed against him, the 
other two are acquitted, the judgment passed 
against the one who pleaded guilty is bad & cannot 
stand. — R. v, Plummer, [1902] 2 K. B. 339 ; 71 
L. J. K. B. 805 ; 86 L. T. 836 ; 66 J, P. 647 ; 51 
W. R. 137 ; 18 T. L. R. 659 ; 46 Sol. Jo. 587 ; 20 
Cox. 0. C. 269, C. C. R. 

903. .] — Thody’s Case, No. 530, ante, 

904. Fellow-conspirator dead.] — One con- 

spirator may be convicted after the other is dead. — 
R. V, Niccolls (1745), 2 Stra. 1227 ; 13 East, 
412, n. ; 93 E. R. 1148. . 

Annotations: — Befd. R. v. Plummer, [1902] 2 K. B. 339. 
Mentd. K. v. Rattislaw (1837), 1 J. l^ 136 ; Re National 
Patent Steam Fuel Co., Ex p. Worth (1859), 4 Drew’. 629. 

905. .] — R. V , Kenrick, No. 885, 

ante, 

906. Fellow-conspirator not on trial.] — 

Anon. (1350), Jenk. 27 ; 145 E. R. 20. 

907. 

No. fICi, MfMC* 

909. .] — On an indictment against 

four for a conspiracy, two pleaded not guilty, one 
pleaded in abatement, to wlxich plea there was a 
demurrer, & the fourth never appeared. Before 
the argument of the demurrer, the record was 
I taken down to trial. One of those who pleaded 
, not ^lilty was acquitted, & the other was found 
“ guUty of conspiring with him who pleaded in 
abatement.” The demurrer was afterwards argued, 

; & judgment of respondeat ouster given, whereupon 
a plea of not guilty was pleaded : — Held : the ct. 
might, before the trial of that deft., pronounce 
i judgment upon the one tbat had been found guilty. 
— R. V, Cooke (1826), 5 B. & C. 538 ; 7 Dow. & Ry. 
K. B. 673 ; 3 Dow. A Ry, M. C. 510 ; 108 E. R. 
i 201, C. C. R. 

; Annotations: — Consd. R. v. Manulng (1883), 12 Q. B. D. 
241. Refd. R. V. Plummer, [1902] 2 K. B. 339. 

1 910. Provided jury are satisfied 

; Other is guilty.] — One of two co-coaspirators may 
j be convicted of conspiracy in the absence of the 
other, if the jury are satisfied that the other con- 
I spirator was also guilty & would have been con- 
I victed if he had been before the ct. — Beech ky v, R. 

I (1915), 85 L. J. P. C. 32 ; 114 L. T. 1 ; 25 Cox, 

I C. C. 217, P. C. 

i 911 . Fellow-conspirator immune from 

I prosecution.] — R. v, Duguid, No. 811, a7iie, 

O, Evidence and Proof, 

(a) hi General, 

i 912. Evidence of existence of conspiracy — 
I Admissible before showing connection of accused.] 


894 i. Effect of conviction of one 
alone — Jf other tried dt acquitted .] — 
Two persons were chareed with 
attempting to defraud underwritors, 
“ both acting in concert ; — Held : it 
was competent, under this indictment 
to convict one of the accused while 
acquitting the other. — H.M. Advocate 
V. Camerons, [1911] S. C. (J.) 110; 
48 Sc. L. II. 804; 2 S. L. T. 108; 
C Adam, 456.— SCOT. 

n. Effect of conviction of truore than 
two ,] — -Where the jury acquitted two 


of the prisoners & convicted six ; — i 
Held : there was no repuguanco on the 
face of the record sumcient to justify 
the judge in arresting judgment. It 
is sufficient to sustain the verdict if 
more than two are found guilty. — H. 

V. Quinn (1898), 33 I. L. T. 154.— IR. 

o. Conviction, of some of one con- 
spiracy dt others of another — Where all 
charged tvith same consjnracy ,] — Where 
several persons are charged with the 
same conspiracy it is a legal im- 
possibility that some should bo foimd 


guilty of one conspiracy & some of 
another, & any accused not shown to 
bo a member of that conspiracy is 
entitled to demand an acquittal. — R. 
V. Lalit Mohan CHUCKKRBU'rrv (1911 ), 
I. L. R. 38 Calc. 559.— IND. 

PART I. SECT. 6, SUB-SECT. 8.— 
O. (a). 

912 i. Evidence of existence of con- 
spiracy — Admissible before showing con- 
nection of accused ,] — It was proposed 
to show witness a pamphlet said to 
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— B. V. Sidney (1683), 9 State Tr. 817 j Post. 
198. 

Annotaiiona R. v. Hayes (1684), 10 State Tr. 

307 ; R. V. Crosby (1095), 12 Mod. Rep. 72 ; R. v. Hensey 
(1758), 2 Keny. 380 ; Eagleton v, Kingrston (1803), 8 
Vos. 438; R. v. Watson (1817), 2 Stark. 116; Doe d. 
Mudd V. Suckermore (1836), 5 Ad. & EJ. 703 ; R. v. 
Lovett (1839), 9 C. & P. 462 ; R. v. Duffy (1849), 4 Cox, 
C. C. 294. 


913, .] — On an indictment for high 

treason there are two cases in which the acts &; 
declarations of some of the alleged parties to the 
conspiracy are evidence against others ; firstly, a 
conspiracy having been proved, to prove the overt 
acts stated in the indictment ; secondly, by way 
of foimdation, to prove the existence of the con- 
spiracy with a view to showing afterwards that 
prisoner adopted, & became a party to, it. 

One of the ove^ acts being that prisoner led an 
armed force against the town, evidence of the 
presence of such a force in the neighbourhood the 
night before, was given : — Held : this was pro- 
visionally adinissible before showing that prisoner 
was connected with it. — R. v. Frost (1840), 9 
C. & P. 129, 162 ; 2 Mood. 0. C. 140 ; 4 State 
Tr. N. S. 85 ; 1 Town. St. Tr. 1 ; Gurney’s Rep. 
749, C. 0. R. 

Annotations : — -Mentd. RodfoVd v. Birley (1822), 1 State 
Tr. N, S. 1071 ; 11. v. Tyrrell (1843), 2 L. T. O. S. 175 ; 
O'Connell v. R. (1844), 11 Cl. & Pin. 155 : R. v. Cuffev 
(1848), 7 State Tr. N. 8. 467 ; R. v. Smith O’Brien (18481 
7 State Tr. N. S. 1 ; R. v. Duffy (1849), 7 State Tr. N. S. 
795 ; R. V. Bird (1851), 5 Cox, C. C, 20 ; Mansell v. 11. 
(1857), 8 E. & B. 54 ; R. v. Bernard (1858), 8 State Tr. 
N. S. 887 ; R. v. Burke (1867), 10 Cox, C. C. 519 ; Dillon 
V. O’Brien & Davis (1887), 16 Cox, C. C. 245; R. v. 
Crippon, [1911] 1 K. B. 149; R. v. Broadhurst, Mcanley 
6c Bliss Hill (1918), 13 Cr. App. Rep. 125. 


914. .] — In an indictment for con- 
spiracy, prosecutor may go into general evidence 
of its nature, before it is brought home to defts. — 
R. V. IIammokd &: Webb (1799), 2 Esp. 719, N. P. 
Annotation : — Mentd. Mogul S.S. Co. v. McGregor Oow 

(1889), 58 L. J. Q. B. 466. 

915 . .] — It was proved that on the 

evening wliich had been fixed by the conspirators 
for a general outbreak, a large number of armed 
men were found assembled in a public-house. 
None of these men had been previously connected 
by the evidence with the conspiracy, neither did 
it appear that the house had ever been recognised 
as a place of meeting ; — Held : that which was 
done & found in the house, was admissible in 
evidence. — R. v. Guffey (1848), 7 State Tr. N. S. 
467 ; 12 J. P. 648, 807 ; sid) nom. R. Lacey, 
3 Oox, 0. 0. 517. 

916. ,]— R. t?. Hunt (1820), 3 B. & 

Aid. 566 ; 2 Chit. 130 ; 1 State Tr. N. S. 171 ; 106 
E. R. 768. 


Annotations: — Consd. R. v. Hinley (1844), 2 L. T. O. 8. 
287 ; R. V. O’Couuell (1844), 1 Cox, C. C. 401 ; R. v. 
Lacey (1848), 3 Oox, C. C. 517. Refd. R. v. Frost (1839), 
9 C. & P. 129; Jones v. Tarleton (1842), 9 M. & W. 675; 
Boosey V. Davidson (1849), 13 Q. B. 257. Mentd. R. v. 
Fursey (1833), 6 C. & P. 81 ; R. v. Holden (1833), 5 B. 
& Ad. 347 ; R. v. Hunt (1837), 6 Dowl. 5 ; R, v. Newton 
(1837), 2 Nev. & P. K. B. 121 ; A.-G. v. Churchill (1841), 
8 M. & W. 171 ; Binns v. Moseley & Cobbett (1857), 5 
W. R. 583 ; R. v. Barrett (1870), 18 W. R. 671 ; R. v. 
Sheldon (1875), 32 L. T. 27. 

917. Although accused not connected with 

conspiracy.] — D. & others were charged under the 


Treason Felony Act, 1848 (c. 12), s. 3, with being 
in the possession of certain instruments & ex- 
plosive materials, with intent to use them for the 
purpose of carrying out the objects of certain 
treasonable combinations existing in the United 
Kingdom & abroad ; — Held : for the purpose of 
showing a treasonable object on the part of 
prisoners, & negativing any private object, evi- 
dence might bo given of the existence, down to a 
period nearly approaching the date of the alleged 
acts, in the country from which the explosive & 
instruments were brought, of a treasonable con- 
spiracy having for its object the alteration of the 
existing form of govt, by violent means, although 
such evidence did not establish that prisoners 
were members of or directly connected with, such 
conspiracy. — R. v. Deasy (1883), 15 Cox, C. C. 
334. 

918. Evidence of nature of conspiracy admis- 
sible.] — On the trial of an indictment for a con- 
spiracy to procure large numbers of persons to 
assemble, for the purpose of exciting terror in the 
minds of Her Majesty’s subjects, evidence was 
given of several meetings at wlxich defts. were 
present, & it was proposed to ask a witness, who 
was a superintendent of police, whether persons 
complained to him of being farmed by these 
meetings : — Held : the evidence was receivable, 
& it was not necessary to call the persons who 
made the complaints. — R. v. Vincent, Frost & 
Edwards (1840), 9 C. & P. 275 ; 4 State Tr. N. S. 
App. 1360. 

Annotation: — Mentd. R. r. O ’Connell (1844), 5 State Tr. 

N. S. 1. 

919. .] — To show the object & character of 

a meeting & the justification for defts.’ conduct, 
evidence was admitted of statements made by 
persons on their way to, or at, the meeting, tending 
to show the objects of the meeting. — Redford v. 
Birley (1822), 3 Stark. 76 ; 1 State Tr. N. S. 
1071, N.P. 

Annotations 11. v. O’Connell (1845), 1 Cox, C. C. 

403. Mentd. R. r. Williams & Vemon (1848), 6 State Tr. 

N. 8, 775. 

920. .] — Evidence that A. was privy to a 

plot to mm*der B. by explosive machines, is 
sufficient to go to the jury on counts charging A. 
with the murder of C., accidentally killed by the 
explosion, & with conspiring to murder him, 
as an accessory to the murder. — R. v. Bernard 
(1858), 1 F. & F. 240 ; 8 State Tr. N. S. 887. 
Annotations: — Refd. R. v. Lomas (1913), HO L. T. 239. 

Mentd. R. v. Kohn (1861), 4 F. & F. 68. 

921. Conspiracy may be inferred from acts 
proved.] — On information for conspiracy, the fact 
of conspiring need not be proved, but may be 
collected from other circumstances. — R. i?. Par- 
sons (1763), 1 Wm. Bl. 392, 401 ; 96 E. R. 222, 
229. 

922. .] — In an indictment for an ordinary 

conspiracy, there is no necessity to prove a con- 
spiracy, in the first instance between defts. ; but 
prosecutor may give in evidence the acts of defts. 
before attempting to connect them in one common 
design, for the acts of each are evidence against 
himself only, &; they may be the only sources 


have been published by au assocn. o\ 
which pannols were members : — Held , 
this was competent without first 
proving that prisoners were present at 
the mooting where the matter wa< 
discussed, rosorvlng to them the right 
of showing that th^ wore not con 
cerned therewith. — H.M. Advocate v 
(1848), J. Shaw, Just, 17.— 

SOOT. 


p. necessary to admit ad- 

missions by accused .} — On on indict- 


ment for a conspiracy, the admissions 
of prisoner may bo given in evidence 
against him before the existence of 
a conspiracy has been proved. — 
M’Kenna’s Case (1842), Ir. Cir, Rep. 
461.— IR, 

Q. Proof — Sufficiency o/.]— An in- 
dictment for conspiracy at common 
law is not supported by proof of having 
obtedned money under false pretences, 
although the prisoner was atssisted by 
two other persons. — Maorath’s Case 


(1841), Ir. Cir. Rep. 74.— IR. 

r. One prisoner pleading guilty — 
Admissibility of his evidence against 
other .) — Where two prisoners were 
Jointly charged with conspiracy, & on 
being arraigned one pleaded guilty & 
the other not guilty, prisoner who had 
pleaded guilty could not be admitted 
as a witness against the other prisoner. 
— R. V. Asher & Awanui (1888), 6 
N. Z. L. R. 592.— N.Z. 
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from which the jury may be called on to infer the 
conspiracy. — B. v, Brittain Sc Shackell (1848), 
11 L. T. 6. S. 48 ; 12 J. P. 199 ; 3 Cox, C. C. 76. 

928. -1 — The essence of the offence is the 

t/O carry out an unlawful purpose, Sc 
'‘ombination Sc conspiracy is to be 
the conduct of the parties. If 
take several steps, all tending to- 
ivious purpose, it is for the jury to 
those persons had not combined 
brine about that end which their 
7 appears adapted to effectuate. 

vl861), 6 Cox, C, C. 404 ; sttbse- 

proceedings, sub n(y»n. K. v. Rowlands, 5 
ox, C. C. 466. 

(6) Concert. 

924. Evidence of concert necessary — Fraud In 
ie of horse.]— B. v. Pywbll (1816), 1 Stark. 
12. N. P- 

Kenrick (1843), 5 Q. B. 49. 

fll 1 IT « A Art ^ 


indictment for conspiracy for the sale Sc trans- 
ferring of a railway excursion ticket not trans- 
ferable : — Held : prisoners must be acquitted 
unless there was a previous concert between them 
to obtain the ticket for the purpose of its being 
fraudulently used. — B. v, Absolon Sc Clark (1869), 
1 F. & P. 498. 

929. Iiaroeny.] — Prisoners wore indicted 

for conspiring to commit larceny. The evidence 
was that prisoners were seen by a policeman to 
sit together on some doorsteps near a crowd, Sc 
when a well-dressed person came up to see what 
was going on, one of the prisoners made a sign to 
the others. Sc two got up & followed the person 
into the crowd. One was seen to lift the tail of 
the coat of a man, as if to ascertain if there was 
anything in the pocket, but making no visible 
attempt to pick the pocket, Sc to place a hand 
agmnst the dress of a woman but no actual attempt 
to insert the hand into the pocket was observed. 
Then they I’eturned to the dooretep Sc resumed 
their seats. They repeated this two or three 
times. There was no proof of any preconcert, 

— iv-:~ 


3n an indictment against 
, ju ., G., & H., for conspiracy to 

M. by selling a glandered horse as a sound 
the e'S’idence was, that A. having previously 
)d M. by selling liim a kicking horse, defts. 
B., C., D., & E., obtained that horse from M. in 
exchange for a glandered horse, which he subse- 
quently sold. A,, accompanied by G., afterwards 
sold M. another horse, in which transaction the 
latter was again defrauded. Some evidence was 
given to show that A., was frequently in company 
with some of the other defts., that he was aware 
of a previous sale of a glandered horse by them, 
but there was no other evidence to connect him 
with its sale to M. : — -Held : in the absence of any 
evidence clearly leading to the conclusion that A. 
was a party to that sale, there was no evidence of 
a conspiracy to go to the jury against him. — R. v. 
Read (1862), 6 Cox, C. 0. 134. 

926. — Raising price of goods.] — On motion 
for criminal information against two persons for 
endeavoiiring to raise the price of oU, it must 
appear distinctly that they combined together, as 
it is no offence for an individual separately so to 
endeavour. — R. v. Hn.BERS (1818), 2 Chit. 163. 

927. False representation as to solvency.] — 

A party may be convicted of a conspiracy to cheat 
Sc defraud by means of a false & fraudulent repre- 
sei^tion as to the solvency or the trade of another, 
although the i*epresentation was oral ; but the 
question will be not merely whether the representa- 
tion was false Sc fraudulent, but whether it was 
made in collusion with co-deft. for the purpose of 
cheatog prosecutor. Evidence, however, that at 
the time it was made, deft, knew it to be false, 
coupled with any circumstances showing that he 
had an object in view in making it, will be evidence 
to go to the jury in support of the charge.— R. v. 
Timothy (1858), 1 F. & 39. 

928. Transfer of railway ticket.] — On an 


930. .] — On an indictment for conspiracy, 

it is not proper to include defts. who have not been 
privy to the acts relied upon as proof of the alleged 
conspiracy, & whose offences, whatever they may 
have been, are wholly separate Sc distinct. If the 
proof of the alleged conspiracy consists of proof 
that the substantive crime has been committed, 
however legal such a course may be, it is not satis- 
factory. — R. V. Boulton (1871), 12 Cox, C. C. 87. 

931. Obtaining goods by fraud.]^A. ob- 

tained goods on credit at B.’s suggestion, in order 
that A. might sell them to B. below their value, 
B, aiding A. as a referee. Sc giving him a character. 
The evidence was such that B, must have known 
that A. was getting the goods without any inten- 
tion of paying for them : — Held : B. was guilty 
of conspiring with A. to defraud. — R. v. Orman & 
Barber (1880), 14 Cox, C. C. 381. 

932. Direction to Jury.] — On a charge of 

conspiracy it is misdirection to discuss the case of 
each deft, separately without reference to the 
alleged concert. — R. v. Bailey & Underwood 
(1913), 9 Cr. App. Rep. 94, C. C. A. 

933. Injury to person.] — When violence 

has been used by conspirators, each one must be 
distinctly affected with the knowledge of the design 
to hurt. 

If there was a conspiracy to commit arson, Sc 
one party, without the knowledge of the other, 
decided to resort to murder, they were not all 
guilty of conspiracy to murder (Avory, J.). — R. 
V. Kerr (1921), 16 Cr. App. Rep. 165, C. C. A. 

934. Agreement with particular objects of con- 
sp^acy.] — If several persons join in the same con- 
spiracy, some intending by the means employed 
to force the Govt, to change their measures, 
whilst the object of others is to sever Ireland from 
England, each is responsible for both intents. — 
R. V. Dowling (1848), 7 State Tr. N. S. 881 ; 
12 J. P. 678 ; 3 Cox, 0. 0. 609. 

Annotaiion Refd. R. v. Meany (1867), 16 W. H. 1082. 


O. (b). 

924 1. Evidence of concert necessart 
Upon on indiotinoiit for oonsplrac 
to procure by fraud the return of or 
F. as a member of the Leglidatb 
Amembly : — Held : that It woe clear] 
mmeociflary to prove that all tl 
defts. or any two of them, actuall 


met together Sc oonoerted the proceed- 
ing carried out ; It was sufficient If the 
jury was satisfled from their conduct 
& from all the clroumstanoes, that 
mey were acting in concert. — R. v. 
Fei^web (1859), 19 U. a R. 48.— 

924 11. .] — R, V. Mastkr 

Plumbebs & Steam Fittbhb Oo- 
OPBBATIVB ASSOON. (1905), 9 0. W. R. 


450 ; 14 O. L. R. 295.— CAN. 

924 ill. .] — In order to constitute 

the offence of abetment by conspiracy 
there must bo a combining together of 
two or more persons In the oouspiraoy. 
Sc an act or illegal omission must take 

S lace In pursuance of that conspiracy 
: in order to tho doing of that thing.- — 
Kaul Munda V. R, (1901), I. L. R. 
28 Oalo. 797.— IND, 



Part L— Principles op Criminal LiABiLixy 


123 


(c) Acte and Words of Co-Conspirators, 

935. Acts dc words of each conspirator evidence 
against others — If connected with common pur- 
pose.]— B. V. Stone (1796), 25 State Tr. 1165 ; 
6 Term Rep. 627 ; 101 E. R. 684. 

Reid. R. V. Meany (1867), 16 W. R. 1082. 

(18*2), 4 Taunt. 309 ; R. v. O’Oon- 
^ N S. 1 ; Ckinway & Lynch v. R. 

(1845), 1 Cox, C. C. 210. 

936. .] — R. i;. Hardy (1794), 24 

State Tr. 199 . 

/--Consd. R. v. McCaflorty (1867), 15 W. R. 
^ (1796), 26 State Tr. 1165 ; R. 


Ranken 8c Hamilton 
Muloahy V. R. (1867), 
15 W. ^1. 1082 ' 


n (1848), 7 State Tr. N. S. 607 ; 
, 15 W. R. 


M M ^ Marks v, Beyfus (1890), 25 (L B^i). 494. 

Mentd. R. v. Edwards (1812), 4 Taunt. 309; R. v. Barber 
(1844), 8 J. P. 644 : R. v. Blake (1844), 6 Q. B. 

126 ; Conway & Lynch v, R. (1846), 1 Cox, C. C. 210 ; 

Qarbett (1847), 2 Cox, C. C. 448 ; R. v. Smith 
(1848), 7 State Tr. N. S. 1 ; R. r. Duffy (1849), 7 

State Tr. N. S. 796 ; R. v. Petoherinl (1865), 7 Cox, C. C. 79. 

937. .] — Where there is evidence of 

several peMons having engaged in a conspiracy, 
what is said by any of them at another time & 
place, respecting the object of the conspiracy, is 
evidence against the others. — R. v. Salter (1804), 
5 Esp. 

938. .] — Evidence of an admission 

made by one of several defts. in trespass, will not, 


it is true, establish the others to be co-trespassers ; 
but if they be established to be co-trespassers by 
other competent evidence, the declaration of the 
one as to the motive & the circumstances of the 
trespass will be evidence against all who are 
proved to have combined together for the common 
object (Lord Ellenborough, O.J.). — R. v. Hard- 
wick (Ihhabitants) (1809), 11 East, 578 ; 103 
E. R. 1129. 

Annotaiiona : — Eefd. Perham v. Rajnal (1824), 2 306 ; 

Daniels v. Potter (1830), 4 C. & P. 262. Mentd. R. v. 

Vickery (1848), 12 Q. B. 478 ; R. v, Petoherinl (1856), 

7 Cox, C. C. 79. 

939. .] — R. V. Watson, No. 952, post, 

940. — — A. was charged with having 

conspired with J. others unknown, to raise 
insurrection & obstruct the laws. It was proved 
that A. & J. were members of a chartist lodge, & 
that A. & J. were at the house of the latter on a 
certain day, on the evening of which A. directed 
people assembled at that house to go to the race 
course at P., whither J. & other persons had gone : 
— Held : on the trial of A., evidence was receivable 
that J. had, at an earlier part of the same day, 
directed other persons to go to the race course ; & 

, it being proved that J. & an armed party of the 
persons assembled went from the race course to 
an inn, evidence might be given of what J. said 
! at the inn, it being all one transaction. — R. v, 
! Shellard (1840), 9 O. & P. 277. 


PART I. SECT. 6, SUB-SECT. 8.— 
O. (0). 

935 i. Acta <£: words of ea<^ con^ 
apiraior evidence against others — If con- 
necied with common purpose .} — On a 
trial tor conspiracy to defraud by 
means of the frauaulont Sc collusive 
transfer of a pretended promissory 

Institution Sc prosecution 
in the civil cts. of an oppressive suit 
at law based on the note, a deposition 
made in such civil suit by pltf. therein, 
one of the accused, may be received Sc 
read to the jury as evidence not only 
gainst him but also against his co- 
di. ^v. Murphy (1891), 17 

Q. L. R. 305.— CAN. 

936 ii. .]^L. C. & Co., a 

iirui of contractors in Q., tendered to 

oomrs. for work to be done 
®'PProval of the govt., sending 
m three tenders, one in their own name. 
Sc two In the names of others, with a 
common mistake as to price of a por- 
Gon of the work in all three. Deft. 

whose brother had been admitted 
to the firm as a partner without the 
capital. Was both a 
member of Parliament & of the harbour 
commission. The throe tenders with 
received Sc opened by the 
t)eing present, & 
forwmrded to govt, at 
MoQ., went to Ottawa 
from govt, 
particulars of the oaloulalions 
^ tenders sent in, of 

Ids brother by letters, 
mistake in tho price woe 
govt, engineer to the 
tender was with- 
to make 
others. Sc the Arm’s was 
remain as It was with the 
^ became the lowest 
was thus accepted. One 
on given a situation 

ohiftf ^ the 

Public Works 
^ valuable pre- 

hote^tn 03c^uted, promissory 

dSmSi “^anv thousand 

tn H <^ae Arm 6c 


available against both defts. they 
became so when the proof had so far 
advanced & cumulated as to indicate 
the existence of a common design ; 
(2) entries In tho books of tho Arm 
w’ere evidence against deft., C., & state- 
ments prepared therefrom by an 
accoxmtant were good secondary evi- 
dence in the absence of the books 
withheld by defts. — R. v. Connolly 
(1894), 25 O. R. 151.— CAN. 

936 iii. .] — Before tho acts 

of alleged conspirators can be given in 
evidence there must be some pre- 
liminary proof of an acting togetner, 
but it is not necessary that a con- 
^iracy should Arst be proved. — R. v. 
Hutouinson (1904), 11 B. C. R. 24.— 
CAN. 

935 iv. .] — The acts, con- 

duct, & statements of a co-conspirator 
are admissible If they relate to tho 
common design, being in fact a part of 
tho res gestce in the execution of the 
purpose of the conspiracy with L., 
which failed, or on attempt to commit 
the crime of arson itself, the Intent of 
arson being the intent of a conspiracy 
to commit It; — Held: also, that the 
evidence of L,, though of a single act 
of the deft., was admissible in proof 
of tho Intent to defraud, notwithstand- 
ing that that intent scarcely needed 
proof, as it must bo inferred from 
proof of a conspiracy to bum a building 
which is insured. — R. v. Wilson (1911), 
19 W. L. R. 657 ; 1 W. W. R. 272.— 
CAN. 

935 V. .) — ^Whore a crime 

is charged. Sc in proving facts leading 
up to it, the evidence shows that the 
accused was a party to a criminal 
conspiracy relating thereto, the evi- 
dence of tho acts & statements of each 
conspirator is admissible. — R, ti. Krlly 
(19lft, 36 W. L. R. 46 ; 11 W. W. R. 
46.— CAN. 

935 vi. .] — Statements made 

in the absence of the accused by per- 
sons engaged In an unlawful act are 
not evidence against the accused who 
hod given directions for such act, 
unless it appear that all the parties 
were engaged on such act with a com- 
mon unlawful object. — R. v, Pkt- 
Ohsbini (1866), 7 Cox, O. O. 79. — IR. 

935 yU. .1— An indictment 

alleged a conspiracy ny three persons 


to defraud certain persons named, 
creditors of one of tho accused, F., he 
being then insolvent Sc in contempla- 
tion of bankruptcy, by a pretended 
sole & pretended payments. Shortly 
after the alleged pretended sale « 
payments the accused, F., was ad- 
judicated a bankrupt on a creditor’s 
petition, Sc F. was subsequently 
publicly examined in regard to his 
transactions with the other two 
accused. The statoinonts made by 
him on his public examination were 
admitted on the trial for conspiracy 
as evidence against all three accused : — 
Held : tho crime was complete before 
the bankruptcy, & that it could not be 
said that the statements made by F. 
on his public examination were made 
in pursuance of the conspiracy to 
commit it. Sc that they ought therefore 
not to have been admitted. — R. v. 
Farrell (1896), 14 N. Z. L. R. 605. — 
N.Z. 


936 viii. .] — H.M. Advo- 

cate r. Reid (1858), 3 Irv. 235; 31 Sc. 
Jut. 176.— scot. 


936 ix, .] — The accused was 

charged \mder Act 16 of 1908, s. 7, 
with conspiracy, in that between Nov. 

1909, Sc Fob. 1910, at Johannesburg, 
ho oonspii'cd with one G. at San 
Francisco to commit tho crime of 
uttering in the Transvaal forged bank- 
notes. 

The Crown then sought to put to tho 
jiuy a letter from Cox, Sau Francisco, 
to the accused hero, dated July 19, 

1910, in which Cox w'rltes that he 
“ gave it up for a bad Job, as I could 
not do anything without tho Aver, Sc 
I have not received the Aver you speak 
about in your letter. . . . Now I can 
get the job done in Seattle, but if you 
are going to send the Avo note, register 
the letter. ... So if you mean what 
you say, get tho N. &: I will do the 
work. . . — Held: having regard 
to the distance between the parties, & 
all the circumstances, that tho letter 
was suffloienUy coimectod with the 
time laid in the indictment Sc tho sub- 
Joot-matter of arocused’s two letters to 
C^x to permit its going to the JuiT* 

K. V. Gordon (1910), T. P. D. 272.— 
S. AF. 


g, Documents found in 

possession of accused or of others.} 
On a charge of soditlous conspiracy, 
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Sect, 6 . — Degrees of crimmal liability: Svb-sect, 8, 
O. (c) ; sub'Sect, 9. Part II, Sect, 1 ; Sttb- 
sect. If A, (?) cfc iij 

941. — Evidence of the acts of a 

conspirator is admissible against a co-conspirator, 
if there be evidence to connect the deft, with such 
acts, & a declaration accompanying an act is a 
part of the act itself. — v. Sellers (1846), 7 
L. T. O. S. 187 ; 10 J. P, 376. 

942. Not if imconnected with common pur- 

pose.] — count for conspiracy charged that T. & 
B. conspired to cause certain goods which had been 
&> were imiiorted & brought into the port of 
London from parts beyond the seas, & in respect 
whereof certain duties were then & there due & 
payable to the Queen, to be carried away from the 
port & delivered to the owners without payment 
of a great part of the duties, with intent thereby 
to defraud the Queen. It was proved that B. 
received the proceeds of a cheque drawn by T. 
after the goods were passed. The counterfoil of 
this cheque was offered in evidence, on which an 
account was written by T., showing, as was 
suggested, that the cheque was drawn for half 
the aggregate proceeds of several transactions, 
one of wliich corresponded in amount wdth the 
difference between the duty paid & the duty 
really due on t he above goods : — Held : not 
evidence against B. The evidence must be re- 
jected on the principle that a mere statement 
made by one conspirator to a third party, or any 
act of such conspirator not done in pursuance of 
the conspiracy, is not evidence for or against 
another conspirator (Loud Denman, C.J.). — R. v, 
Blake (1844), 6 Q. B. 126 ; 13 L. J. M, C. 131 ; 8 
J. P. 596 ; 8 ,Tur. 666 ; 115 E. R. 49. 

Annotationa : — Mentd. Redford v. Birley (1822), 1 State Tr. 

N. S. 1071 ; 11. V. Hamilton (1846). 10 Jiir. 1028 ; Nash 

V. R. (1864), 4 B. & B. 935 ; R. v. MoCafTorty (1867), 10 

Cox, C. C. 603 ; Mulcahy r. R. (1868). L. R. 3 H. L. 306 ; 

R. V. Watkinson (1872), 26 L. T. 853. 

943. .] — Statements of one conspira- 

tor are not admissible against another unless they 
be in furtherance of the conspiracy. — R. v. Pepper, 
R. V. IhJ^TT, [1921] 3 K, B, 167 ; 90 L. .T. K. B. 
1152 ; 85 J. P. 264 ; 37 T. L. R. 863 ; 65 Sol. .To. 
715 ; 16 Cr. App. Rep. 12, C. 0. A. 

Annoiaiion: — Mentd. R. v. Hales (1923), 17 Cr. App. Rop. 

193. 

944. Offence committed in pursuance of 

conspiracy — Evidence of common purpose.] — A 

number of persons were charged with murder 
committed by an act done in the course of a con- 
spiracy for the purpose of liberating a prisoner, of 
which conspiracy he was cognisant : — Held : acts 
of that prisoner, within the prison, & articles 
found upon him, were admissible in evidence 
against the persons so charged. — R. v, Desmond 
(1868), 11 Cox, C. C. 146. 


945, .] — B. V, Jbssop (1887), 16 

Cox, C. C. 204. 

Annotation: — ^Refd. R. v. Abbott (1903), 67 J. P. 161. 

940 , — Explosive Substances 

Act, 1883 (c. 3), s. 4, provides that any person 
who makes or has in his possession <fc under lus 
control any explosive substance under certain 
circumstances, shall be liable to penal servitude : — 
Held: if several persons are connected in a com- 
mon design to have articles, amounting to an 
explosive substance within the above Act, made 
for an unlawful purpose, each of the confederacy 
is responsible in respect of such articles as are in 
the possession of others connected in the carrying 
out of their common design. — R. v, Charles 
( 1892), 17 Cox, C. C. 499. 

947 . .] — R. V, Chapple & 

Boungbroke (1892), 66 L. T. 124 ; 56 J. P. 360 ; 
17 Cox, C. C. 465, C. C. R. 

940 . No evidence offered against one 

prisoner.] — R. v, Gardner & Humbler (1862), 9 
Cox, C. C. 332. 

949. .] — R. r. Stansfield, Kirk- 

wood & Dale (1831), 1 Lew. C. C. 118, 145, 
C. C. R. ^ 

950 . Telephone conversations.] — K. 

V, Lewis & Hickman (1920), 84 J. P. 64. 

951. Acts & words of each conspirator evidence 
against others — If connected with common pur- 
pose.] — R. V, Horne Tooke (1794), 25 State Tr. 1. 
Annotations : — Reid. R. v. Stone (1796), 25 State Tr. ^1155^; 

Redford r. Birley ( 

Wright (1837), 7 < 

W. R. 1082. Mentd ^ ^ ^ 

438; R. r. Lambert (1810), 31 St^o Tr. 335 ; R. v. 

Watson (1817), 32 State Tr. 1; R. v. Smith (1828), 8 

B. & C. 341 ; R. V, Frost (1839), 4 State Tr. N. S. 85 ; 

R. V. Zuiueta (1843), 1 Car. & Kir. 215 ; Conway & Lynch 

V, R. (1845), 5 L. T. O. S. 458 ; R. v. Grant, Ran ken & 

Hamilton (1848), 7 State Tr. N. S. 507 ; Mansell r. R. 

(1857), 8 E. & B. 54. 

952. Papers found at house of conspirator ad- 
missible.] — Papers found in the lodgings of a co- 
conspirator at a period subsequent to the appre- 
hension of prisoner may be read in evidence, 
although no absolute proof be given of their 
previous existence, where strong presumption 

I exists that the lodgings had not been entered by 
any one in the inierv^ between the apprehension 
& the finding, & where the papers are intimately 
connected with the objects of the conspiracy as 
detailed in evidence. 

Qu. : whether seditious questions & answers 
found in the possession of a co-conspirator, but 
not published, may not from their close connection 
with the nature & object of the conspiracy be 
: read in evidence, although no positive & direct 
j proof be given that use was made of tliis or any 
! other such instrument, in furtherance of the 
I design. If such positive evidence were to be 


jfd. R. r. Stone (1796), 25 State Tr. iioo ; 
ey (1822), 3 Stark. 76 ; R. v. l*arry, Rea & 
7 C. & P. 836; R. v. Meany (1867), 15 
Hentd. Eagleton r. Kington (1803), 8 Vea. 


after the fact of conspiracy between I 
the parties has in the opinion of the i 
judge been primd facie established, i 
the acts & declarations of one con- ; 
splrator in regard to the common 
design are evidence against the othci-s. 
On snch a charge documents found in 
the hands of the accused are admissible 
in evidence & are primA facie evidence 
against him. Documents found in the 
hands of other persons charged with 
being parties to the conspiracy & 
relating to it are also admissiVdo 
against an accused. Documents found 
In the hands of parties other than those 
charged with being parties to the con- 
spiracy are admissible against accused 
If they relate to the actions Sc conduct 
of the persons charged with the con- 
spiracy or to the spread of seditious 
propaganda as one of the purposes of 
the conspiracy Sc can he traced as 


coming from a party to the conspiracy. 
Letters connecting the party to the 
conspiracy with the act of sending 
seditious literature is evidence against 
him Sc his co-conspirators. — It. v. 
Russell, [19201 1 W. W. R. 624 ; 51 
D. L. R. 1.— CAN. 

t. Against conspirator join- 

ing later.] — A letter written by one 
conspirator to another, upon the sub- 
ject of the conspiracy, may be read in 
evidence against a third person who 
had not joined in the conspiracy until 
after the letter was written.* — Black- 
wood V. GiiEoa (1831), Hayes, 277. — 


Letter written before 
alleged commencement of conspiracy . ' 
Held: (1) a letter coiild not be read 
in support of the charge of conspiracy, 
libelloa a« commencing at a date sub- 


Boquont to that of the letter. 

(2) Where the letter relating to 
the alleged common design had been 
directed to one of the panels & fomid 
in possession of another it was com- 
neUmt evidence against both although 
It was not shown that the writer was 
a conspirator or that the contents wore 
true, or that it was ever seen by the 
to whom It was addressed. — 
Advocate v. Cumminq (1848), 
J. Shaw, Just. 17. —SCOT. 

j^citcr not proved not 

to be written by conspirator — Found in 
possession, of co-consrnrator.] — In a 
conspiracy a letter evidently relating 
to the business of the conspiracy, 
addressed to one of the panels & found 
in her house three or four days after 
his aimrohension although there is 
not Buracient proof that it was written 
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given, the document would certainly be admis- 
sible.-— R. V, Watson (1817), 2 Stark, 116 ; 32 
State Tr. 1. 

Annotations : — Coned. R. v. Blake (1844), 6 Q. B. 126. 

Refd. A.-G. V. Briant (1846), 15 M. & W. 169. Mentd. 

Bedford v. Birley (1822), 1 State Tr. N. S. 1071 ; Tooth 

V. Bagrwell (1825), 2 C. & P. 187 ; R. v. Duffy (1849), 7 

State Tr. N. 8. 795 ; Mulcahy v. R. (1867), 15 W. R. 446 ; 

R. V. MoOafferty (1867), 10 Cox, C. C. 603 ; Marks v. 

BeyfuB (1890), 63 L. T. 733. 

953. Correspondence between conspirators — As 
evidence for defence.] — On indictment for a con- 
spiracy, the letters of one of defts. to the other are 
under certain circumstances admissible in evidence 
in his favour, to show that he was the dupe of the 


other, & not himself a participator in any fraud. — 
R. v. Whitehead (1824), 1 0. & P. 67. 

954. Answers in Chancery by accused admissible.] 
— On the trial of an indictment for a conspiracy, 
the answers in Chancery of defts., made on oath 
by then^' in a suit instituted against them by 
prosecutor, are receivable in evidence on the part 
of the prosecution. — R. v, Goldshede (1844), 
1 Car. & Kir. 657. 

Annotation : — Apld. R. V. Coote (1873), L. R. 4 P. C. 599. 

Sub-sect. 9. — ^Misprision. 

See Part XXI., Sect. 1, post. 
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Sect. 1.— COURTS OF CRIMINAL JURISDICTION. 

Sub-sect. 1. — High Court op Parliament. 

A, House of Lords. 

(a) In General. 

955. Petition not maintainable.] — Fox’s (Jus- 
tice) Case (1805), 45 Lords Journals 181, 319, H. L. 


Dacbes (Lord) (1535), Kel. 56 ; cited in Moore, 
K. B. at p. 622 ; 72 E. R. 798 

Annotations: — As to (2) & (3) Befd. Audley’e Case (1631), 3 
State Tr. 401. As to (4) Refd. Morley’s CaPO (1666), G 
State Tr. 769. As to (5) Retd. R. v. Knowles (1694), 12 
Mod. Rep. 55 ; Generally, Mentd. Calvin’s Case (1609) 
7 Co. Rep. 1 a ; Anon. (1613), 12 Co. Rep. 130 ; R. v. 
Warmole (1619), Palm. 35; Stanley’s Case (1663;, Kel. 86; 
R. V. Plummer (1701), 12 Mod. Rep. 627 ; R. v. Borthwick 
(1779), 1 Doug. K. B. 207. 


(6) Trial of Peers. 
i. When triable. 

956. Treason & felony.] — At the common law, 
in these four cases only, a peer shall be tried by 
his peers, in treason, felony, misprision of treason, 
& misprision of felony, & the statute law which 
gives such trial, hath reference unto these, or to 
other offences made treason or felony, his trial 
by his peers shall be as before. But in this case 
of a premunire, the same being only in effect but a 
contempt, no trial shall be here in this of a peer by 
his peers (Flemming, C.J.). — R. v. Vaux (Lord) 
(1612), 1 Bulst. 197 ; 12 Co. Rep. 93 ; 80 E. R. 
885. 

957. .] — R. V. Norris (Lord) (1616), 1 

Roll. Rep. 297 ; 81 E. R. 498. 

958. Not for contempt.] — R. v. Vaux (Lord), 
No. 956, ante. 

959. Not for breach of the peace.] — R. v. Car- 
marthen (Marquis) (1720), Forties. Rep. ,359 ; 
92 E. R. 890. 

960. Right of Irish peer.] — Macguire’s (Lord) 
Case (1645), 4 State Tr. 653. 

Annotations ;-”Re!d. R. v. Martin (1848), 6 State Tr. N. S. 

925. Mentd. WeuBloydale Peerage Case (1856), 8 State 

Tr. N. S. 479. 

961. .] — R. V. Graves (Lord) (1887), 4 

State Tr. N. S. 609, n. 

962. Whether right of trial can be waived.] — 

On the trial of Lord I). before his peers : — Held : 
( 1 ) prisoner had no right of challenge because tiie 
panel was made by the Seneschal ; (2) no special 
number of peers was necessary provided there 
were more than twelve ; (3) at least twelve must 
agree to find prisoner guilty ; (4) the High Steward 
could not speak to the peers in the absence of 
prisoner ; (5) prisoner could not waive his right to 
trial by his peers & be tried by the country. — R. v. 


963. .] — Audley’s (Lord) Case (1632), 3 

State Tr. 401 ; Hut. 115 ; 123 E. R. 1140, H. L. 

Annotations : — Mentd. Grigg’s Case (1660), T. Raym. 1 ; 

Morley’s Case (1666), 6 State Tr. 769 ; Brown’s Case (1673.. 

1 Vent. 243 ; R. v. Warden of the Fleet (1699), 12 Mod. 

Rep. 337 ; R. v. Azire (1725), 1 Stra. 633 ; R. v. Reading 

(1734), Cunn. 140 ; R. v. Serjeant G826), Ry. & M. 352 ; 

R. V. Story (1849), 13 J. P. 766 ; Reeve v. Wood (1864), 

6 B. & S. 364. 

964. .] — R. V. Graves (Lord) (1887), 4 

State Tr. N. S. 609, n. 

ii. Procedure, 

965. Mode of trial — Before Lord High Steward.] 

— The name, style & title of office in the case of a 
proceeding in the ct. of the High Steward & before 
the King in Parliament is the same, but the offices, 
powers & pre-eminences annexed to them differ 
very widely, & so does the constitution of the cts. 
where the offices are executed. 

In the Ct. of the High Steward he alone is judge 
in all points of law & practice. The peers triers 
are merely judges of fact, & are summoned by 
vhtue of a precept from the Hgh Steward to 
appear before him on the day appointed by him 
for the trial, ut rei veritas melius sciri poterit. 

The ifiigh Steward’s commission, after reciting 
that an indictment has been found against a peer 
by the grand jury of the proper county, empowers 
him to send for the indictment, to convene prisoner 
before him at such day & place as he shall appoint, 
then & there to hear & determine the matter of 
sucli indictment, to cause the p^rs triers tot et 
tales per quos rei veritas melius sciri poterit at the 
same day & place to appear before him, veritateque 
inde comperta^ to proceed to judgment according 
to the law & custom of England, & thereupon to 
award execution. 

The sole right of judicature is in cases of this 
kind vested in the High Steward, it resides solely 


by a co-conspirator is an admlsslbl 
article of evldonoe.— H.M. Advooat; 
1’. Hunter (1838). 2 Swln. 1.— SCOT. 

c. Statements at after arrest.]- 
Where a statement of fact made h' 
nonerS!. persons charged \vit\ 

detective t 

another of them & the latter unde 
to say anything, evl 
“nmlsslble agalns 


Evidence of a statement made by j 
one of snch persons to the prosecutor 
ought not to be allowed to go to the 
jury without a caution that it must 
be disregarded unless they convict the 
person making it. 

A statement made by one of such 
persons when in custody after the con- 
spiracy is at an end is admissible 
against others, if it was made for the 
purpose of protecting the plunder 


obtained or of giving a confederate an 
opportunity to escape. — R. v, Kcoles 
(1881), 7 V. L. R. 36.— AUS. 

PART II. SECT. 1. SUB-SECT. 1.— 
A. (b) ii. 

d. Trial of peers <£' com7non€rs — 
Whether peers sworn to try may object. J — 
R. V. Loudoun (Earl) (1834), 10 
State Tr. 989.— SCOT. 
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Sect, \,—Court8 of criminal jurisdiction: Suh-sect. 

1, A, (b) ii, B.; sub-sect. 2, A,] 

in his person, & consequent! v without this com- 
mission, which is but in the nature of a commission, 
of oyer &> terminer, no one step can be taken in 
order to a trial, & when his commission is dissolved, 
which he declares by breaking his staff, the ct. 
no longer exists. — F errers* (Earl) Case (1760), 
Fost. 138 ; 19 State Tr. 885, H. L. 

See, further, Courts, Vol. XVI., pp. 133, 134, 
Nos. 312-320. 

966. Trial for treason or felony — By indict- 
ment.] — The trial of a peer of the realm for treason 
or felony is by indictment, &; upon this indictment, 
he shall be arraigned before the constable of 
England or the High Steward, & he shall be tried 
by his peers upon their honours, not upon their 
oaths. There must be twelve peers at least, ^ 
the lowest peer shall give his verdict first, & so 
seriatim, — Anon. (1399), Jenk. 73 ; 145 E. R. 52. 

967. .] — Digbie*8 (Lord) Case (1626), 

Hut. 131 ; 123 E. B. 1152. 

968. Trial for murder — On coroner’s inquisi- 
tion.] — P embroke’s (Earl) Case (1678), 6 St^ate 
Tr. 1309, H. L. 

969. Removal of trial — From Central Criminal 
Court — By certiorari.] — (1) Sect. 57 of Offences 
against the Person Act, 1861 (c. 100), extends to a 
case where the second marriage is celebrated 
beyond the King’s dominions. 

(2) Earl R. was arrested & charged with bigamy, 
subsequently the grant jury found a true bill, & 
the recorder wrote to the House of Lords informing 
their lordships that a true bill had been found 
against Earl R., a peer of the realm. It was moved 
in the House that the bill of indictment for felony 
found by the grand jury be removed before the 
House by writ of certiorari . Th is was done , & Earl R , 
was allowed to enter into recognisances with no 
sureties to appear before the House at any time 
he should be so ordered. — R. v, Russell (Earl), 
[1901] A. C. 446 ; 70 L. J. K. B. 998 ; 85 L. T 
253 ; 17 T. L. R. 685 ; 20 Cox, C. C. 51, H. L. 
Jnnotations : — As to (1) Refd. R. w. Audley, [1907] 1 K. B. 

383 : R. V. Wheat. R. v. Stocks, [1921] 2 K. B. 1 19. As to 

(2) Consd. lie Kinross (1905), 74 L. J. P. C. 137. 

970. Number of peers necessary.] — Anon., No. 
966, ante. 

971. .] — B. V. Dacres (Lord), No. 902, 

ante. 

972. Parliament prorogued.] — (1) On the 

trial by commission of an indictment for high 
treason Lord D. pleaded that he ought to be tried 
by the whole body of the House of Peers in Par- 
liament, because Parliament was still continuing, 
being imder a prorogation, & not dissolved, & 
because there was some agitation of the matter 
concerning the prosecution, upon his petition, in 
the House of Lords : — Held : the ct. had juris- 
diction dt the plea must be overruled. 

(2) At the close of the case for the prosecution 
he applied for an adjournment until the next day, 
to enable him to review the notes he had taken & 
prepare his defence : — Held : the case must pro- 
ceed. — D elamebe’s (Lord) Case (1686), 11 State 
Tr. 510. 

Annotations: — As to (2) Befd. R. v. Klolooh (1746), 18 

Slate Tr. 395. Generally, Mentd. R. v. Kinnoar (1819), 

2 B. & Aid. 462 ; R. v. Wlnsor (1865), 10 Cox, O. C. 276, 

327. 

973. Right of Lords Spiritual to sit.] — R. v, 

Kilbcarnoch (Earl) (1746), Fost. 247 ; 18 State 
Tr. 441, H. L. 


974. Right to bail.] — A peer of the realm oom« 
mitted by the House of Lords, on an impeachment 
carried up against him by the Commons, may, on 
the session being proro^ed, or Parliament dis- 
solved, be bailed oy the Ot. of K. B., to appear at 
the Bar of the House of Lords on the first day of 
the ensuing session, or meeting of Parliament. — 
R. V. Danby (Earl) (1685), 2 Show. 835 ; Skin. 
66, 162 ; 11 State Tr. 600 ; 89 E. R. 973. 

.-^Oonid. R. v. Paty (1706), 2 Ld. Raym. 1105. 
Mentd. Anon. (1729), 1 Bam. K. B. 225. 

975. No right of challenge.] — R. v, Dacres 
(Lord), No. 962, anie. 

976. .] — Northumberland’s (Duke) Case 

(1563), 1 State Tr. 766. 

977. .] — R. V. Essex & Southampton 

(Earls) (1600), Moore, K. B. 620 ; 1 State Tr. 
1334 ; 72 E. B. 797. 

Annotations: — Mentd. Shrewsbury’s Case (1612), 12 Co. 
Rep. 94 ; Regicides ' Case (1660), Kel. 7, 21 ; Messenger’s 
Case (1668), 6 State Tr. 879 ; Harding’s Cose (1690), 2 
Vent. 316 ; R. v. Soleguard (1738), Andr. 231. 

978. •] — Audi.by’8 (Lord) Case (1632), 3 

State Tr. 401 ; Hut. 115 ; 123 E. R. 1140, H. L. 
Annotations : — Mentd. Qrigg’s Case (1660), T. Raym. 1 : 

Morley’s Case (1666), 6 State Tr. 769 ; Brown’s Case 
(1673), 1 Vent. 243 ; R. v. Warden of the FJeet (1699), 12 
Mod. Rep. 337 ; R. v. Azire (1726), 1 Stra. 633 ; R. r. 
Reading (1734), Lee temp. Hard. 79 ; R. v. Serjeant 
(1826), Ry. &M. 352: R. v. Story (1849), 13 J. R. 760: 
Reeve v. Wood (1804), 11 Jur. N. fe. 201. 

979. .] — (1) Lord M. was tried in the Ct. 

of the High Steward, on an indictment for murder, 
& by a majority found ^ilty of manslaughter. 
He claimed the benefit of the clergy, which was 
allowed, & he was discharged. 

(2) In case the peers who are triers after the 
evidence given, & prisoner withdrawn, & they gone 
to consult of their verdict, should desire to speak 
with any of the judges to have their opinion upon 
any point of law, if the Lord Steward spoke to the 
judges to go, they should go to them ; but when 
the Lords asked the judges any question, they 
should not deliver any opinion, but let them know 
they were not to deliver any private opinion, 
without conference with the rest of the judges, & 
that to be openly done in ct. — R. v. Morley 
(Lord) (1666), 1 Sid. 277 ; Kel. 63 ; 6 State Tr. 
769 ; 82 E. B. 1103. 

Annotations: — As to {1) Refd. R. v. Mawgridgo (1706), Kel 
119; Oneby’8 Case (1726). 17 State Tr. 29. Generally. 
Mentd. R. v. Yandcll (1792), 4 Term Rep. 621 ; R. v. 
Perry (1796), 6 Term Rep. 573 ; Soalfe’e Case (1851), 
2 Den. 281. 

980. Questions to Peers in absence of prisoner.] 

— R. V, Dacres (Lord), No. 962, ante. 

981. .] — R. V. Morley (Lord), No. 970, 

ante. 

982. Verdict — How given.] — Anon., No. 966, 
ante. 

983. May be by majority.] — R. v, Morley 

(Lord), No. 979, anie, 

984. .] — Pembroke’s (Earl) Case 

(1678), 6 State Tr. 1309. 

985. Twelve must agree.] — R. v, 

Dacres (Lord), No. 962, ante, 

B* House of Commons, 

See Parliament. 


Sub-sect. 2. — ^High Court op Justice. 

A, King* 8 Bench Division. 

986* Inherits powers of Court of King’s Bench.] 

—The present K. B. Div. of the High Ct. stands in 


PART II. SECT. 1, SUB*SECT. 2.— A. 

0 . Newfoundland Supreme Court — 
Possesses powers of Court of Queen* s 


BeneA in England .] — The Supreme Ct. trial In a criminal case. — R. v. St. John 

of Newfoundland posseeees all the (1861), 4 Nfld. L. R. 598.— NFLD. 

S owers of the Ot. of Q. B. in England, # in 

. can therefore legally order a new Court of Justice — Powers 
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the place of the three Ancient Superior Ots. of 
Common Law, & besides representing the powers 
& exercising the authority of the Ots. of C. P. & 
Exch., inherits all the jurisdiction & powers of 
the Ot. of K. B. (Wills, J,). The Central Criminal 
Ot. under Central Criminal Ct. Act, 1834 (c. 36), 
s. 1, sits by virtue of a general commission & by 
Jud. Act, 1873 (c. 66), ss. 16, 29, it became a 
branch of the High Ot. (Wills, J,). — R. v. Davies, 
[1906] 1 K. B. 32 ; 76 L. J. K. B. 104 ; 93 L. T. 
772 ; 64 W. R. 107 ; 22 T. L. R. 97 ; 50 Sol. Jo. 
77, D. 0. 

Annotaiian8 : — Retd. R. v. Clarke, Ex p. Crlppen (1910), 103 

L. T. 036; R. v. Dally Mall, Ex p, Farnsworth, [1921] 

2 K. B. 733. 

987. Court of oyer & terminer.] — R. v. Eyre, 
No. 1461, post 

988. Not ** court of ordinary criminal Jurisdic- 
tion ''—Within Army Act, 1881 (c. 68), s. 190 (31).] 
— The High Ct. is not a ct. of “ ordinary criminal 
jurisdiction ’* within the provisions of sect. 190 
(31) of the above Act. — F lint v. A.-G., [1918] 2 
Ch. 60 ; 87 L. J. Ob. 488 ; 118 L. T. 477 ; 34 
T. L. R. 416 ; 62 Sol. Jo. 635, 0. A. 

989. Offences by members of the House of 
Commons — Olfenoes committed In the House.] — 
Information against three members of the House 
of Commons for conspiring to disturb the public 
tranquility by accusing the administration of an 
intention to subvert the liberties of the subject 
& the privileges of Parliament, & for an assault 
by detaining the speaker forcibly in the chair, to 
prevent an adjournment of the house, etc. ; — 
Held : the Ct. of K. B. might try & punish crimes 
& misdemeanours committed by members in the 
House of Commons. — R. v. Elliot (1630), Cro. 
Car. 181, 606 ; 79 E. R. 769, 1121 ; revad, on other 
grounds (1668), 3 State Tr. 294, H. L. 

Annotationa : — Folld. Bradlaugh v, Gossett (1884), 12 Q. B. D. 

271. Befd. Baruardlptou v. Soam (1674), 3 Keb. 365, 

428. 

990. .] — I know of no authority for 

the proposition that an ordinary crime committed 
in the House of Commons would be withdrawn 
from the ordinary course of criminal justice 
(Stephen, J.). — ^Bbadlaugh v. Gossett (1884), 12 
Q. B. D. 271 ; 63 L. J. Q. B. 209 ; 60 L. T. 620 ; 
32 W. R. 562, D. C. 

Privilege of Parliament.] — See, generally. Par- 
liament. 

991. Indictments against corporations — Found 
at assizes.] — A corpn. aggregate may be indicted 
by their corporate name for disobedience to an 
order of justices requiring such corpn. to execute 
works pursuant to a statute, &, if such indictment, 
be preferred at assizes or sessions, where parties 
cannot appear by attorney, the proper course is 
to remove it into this ct. by certiorari, & compel 
appearance by distress infinite. , On motion to 
quash such indictment, as not maintainable 
against a corpn., the ct. refused to quash, but 
diluted them to demur, reservinpj leave for them, 
if judgment should be given against them on the 


demurrer, to plead over. — R. v. Birmingham 
& Gloucester Ry. Co. (1842), 3 Q. B. 223 ; 3 
Ry. &; Can. Cas. 148 ; 2 Gal. & Dav. 236 ; 11 
L. J. M. C. 134 ; 6 Jur. 804 ; 114 E. R. 492. 


_ _ _ _ England . . 

"Q. B. 316 ; London Joint Stock Bank v. London Corpn. 
(1875), 1 O. P. D. 1 ; Pharmaceutical Soc, v. London 
Supply AB 800 D, (1879). 4 Q. B. I)^ 813 ; R, v. Tyler & 
International Oominerclal Co., [1891] 2 (J. B. 588. Mentd. 
R. V. Tryddyn (1862), Ball Ct. Cas. 19; R. v. Stalnhall 
(1868), 1 F. & F. 363 ; R. v. Puck (1912). 28 T. L. R. 197. 

992, Found at quarter sessions.] — An in- 

dictment against a corpn. found at quarter sessions 
may be removed by certiorari into this ct. at the 
instance of prosecutor without prosecutor entering 
into the recognisances required by Criminal Pro- 
cedure Act, 1863 (c. 30), s. 5. 

A corporate body cannot appear, in person or 
by attorney, in the ct. below (Coleridge, J.). — 
R. V. Manchester Corpn. (1857), 7 E. & B. 453 ; 
26 L. J. M. C. 65 ; 28 L. T. O. S. 369 ; 21 J. P. 
165 ; 3 Jur. N. S. 839 ; 6 W. R. 373 ; 119 E. R. 
1316, D. 0. 

Annotation .‘—Reid. Southern Counties Deposit Bank v, 
Boaler (1895), 59 J. P. 536. 

See, generally, Corporations, Vol. XIII., pp. 


408 ei aeq, 

993. Indictments foimd by grand Jury in 
Central Criminal Court — Removed by certiorari.] — 

An indictment was found by the grand jury in the 
Central Criminal Ct. for perjury committed in the 
Central Criminal Ct. The perjuries assigned in 
one count were in respect of an oath taken before 
a Comr. in Ch., in the City of London, & in the 
other count, in respect of an oath taken in the 
Ct. of C. P., in Middlesex. The indictment was 
removed by certiorari into the Ot. of Q. B. & 
Middlesex was specified as the county in which 
the indictment snould be tried & the jury were 
taken from that county : — Held : the ct. of Q. B. 
had a discretion to name in the certwrari the 
county or jurisdiction in which the trial was to 
take place by the jurors summoned from that 
jurisdiction the same issues could be tried that 
would have been tried in the Central Criminal Ct. 
had the indictment not been removed. — R. v. 
Castro (1874), L. R. 9 Q. B. 350 ; 43 L. J. Q. B. 
105 ; 30 L. T. 320 ; 38 J. P. 342 ; affd, on other 

f rotmds, aub nom, Castro r. R. (1881), 6 App. Cas. 
29, H. L. 

Annoiaiions Mentd. R 
181 ; Dixon v. Farrer 
Corpn. (1887), 19 Q. 

[1914] 21 K. B. 99. 


. V, Cox & RalUon (1884). 1 T. L. R. 
(1886), 17 Q. B. D. 658 ; R. t). Poole 
B. D. 602, 683 ; R. v. Thompson, 


.] — See, further, CJrown Practice, Vol. 
XVI., p. 401, Nos. 2446-2449. 

994. Offences committed abroad — General rule.] 
— Offences committed out of England are not 
cognisable by the Ct. of K. B. unless there is a 
special Act of Parliament for the purpose of giving 
tnem jurisdiction. But if any part of the offence 
has been completed in England, the Ct. of K. B. 
then has jurisdiction. 

It appears that the several false charges made 
by den. by which he has defrauded the Govt. 


anaXogona to old courta of common Zau?.] 
— The jurisdlotion to quash con- 
victions was at the time of the 
of Ontario Jud. Act in the Cts.^ 
Queen's Bench & Common Pleas 


respectively, & was exercised & 
exeroisable by them respectively sit- 
JJug Jjn term ; the cts. or divisions of 
tbe High Ct. of Justice mentioned in 
eot. 3 (3) of above Aot can respectively 
eprolse all the jurisdiotion of the 
ot. In the name of the high ct. 

alifinMa ots 


or oiYisions are analogous to & repre- 
sent the sittings of the former ots. of 
term, & it Is to the 


sittings of these ots. or divisions that 
application to quash convictions must 
be made. The cts. or divisions are 
not to be oonfoimded with the div. 
ots., which are a distinct organisation 
under Jud. Act, 8c invested thereby 
with special functions. Sect. 28 of 
the Act, upon which the supposition 
that a single Judge sitting in ct. had 
jurisdiction to quash a oonviotion 
was founded, refers to civil actions & 
nrooeedlngs only, & where a single 
Judge sitUng in ct. heard & determined 
a motion to quash a oonviotion, an 
appeal to the Judges of Q. B. Dlv., from 
lus decision, refusing to quash such 


conviction, was treated as a sub- 
stantive motion to quash the con- 
viction, — R. v. Bebmer (1888), 15 
O. R. 266.— CAN. 

g. Juriadiction of Court of King’s 
Bench — Criminal matters. ] — All matters 
of crime that come before the Ct. of 
King's Bench are primd fade properly 
cognisable by it. The absence of any 
record of any election liaving been 
made by accused before the magistrate 
under Code, s. 601, where accused had 
the right of such election, does not 
preclude the ot. from trying him. It 
18 for accused to show that ho was not 
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Sect, 1. — Courts of criminal jurisdiction: Sub-secL 
^ ^ 3, A, (&: B,; suh-secL 4. ] 

have been in the several returns made by him 
from Antiqua to the Navy Office in London. 
There is thereby an offence committed in London 
where such false returns were received, & where 
the fraud has been complete by their having been 
there allowed, upon which the jurisdiction of the 
ct. attaches (Lord Kenyon, C.J.). — R. v, Munton 
( 1793), 1 Esp. 62. 

Annotation Apld. R. V. Oliphant, [1905] 2 K. B. 67. 

995. By public officials.] — R. v. Hollond 

(1794), 5 Term Rep. 607 ; 101 E. R. 340. 
Annotations: — Mentd. R. t\ Morley (1827), 1 Y. & J. 221 ; 

Gwynne v. Burnell (1840), 6 Bing. N. C. 453 ; R. t*. 

O’Connor (1843), 7 Jur. 719 ; R. v. Gornperzt (1845), 2 

Dow. & L. 1001. 

995 . .] — V. PicTON (1805), 30 State 

Tr. 225. 

Annotations: — Distd. Anderson v. Gorrie, [1895] 1 Q. B. 668. 

Reid. Scott V, Seymour (1862), 1 H. & C. 219 ; Re Eyre 

(1868), 16 W. R. 754. Menta. Lacon v. Higgins (1822), 

3 Stark. 178 ; Rowe t\ Brenton (1828), 3 Man. &; Ry. K. B. 

133 ; Barnes v. Stuart (1834), 1 Y. & C. Ex. 119 ; De 

Bodc’s Case (1846), 8 Q. B. 208. 

997 . Criminal Jurisdiction Act, 1802 

(c. 85).] — A deft, indicted here for misdemeanours 
committed by him in the West Indies in a public 
capacity under the above Act is not entitled under 
the statute, upon an affidavit in the common form 
for putting off a trial upon the absence of a material 
witness, to put off his trial till return made to 
writs of mandamus to the cts., etc. abroad, to 
examine witnesses, which are directed to be issued , 
in such cases at the discretion of the Ct. of K. B., i 
but he must lay before the ct. such special grounds ' 
by affidavit as may reasonably induce them to ; 
think that the witnesses sought to be examined I 
are material to his defence. But the prosecution | 
in such case is of course entitled to writs of man- ; 
damns for the like purpose. — R. v, Jones (1806), ! 
8 East, 31 ; 103 E. R. 256. | 

998. .1 — The above Act for 

trying & punishing in Great Britain persons holding j 
public employments for offences committed abroad, j 
does not extend to felonies. — R. v, Shawe (1816), ' 
5 M. & S. 403 ; 105 E. R. 1098. ! 

999. .] — K. V. Eyre, No. 1451, ! 

ROSt. I 

1000. .] — R. V, Turner (1889), 24 L. Jo. | 

469, N. P. i 

1001. Treason committed abroad— By British : 

subject — Naturalised in enemy state in time of 
war.] — On a trial for treason the crime charged being i 
an enormous crime the ct. will not entertain a ' 
motion to quash the indictment as defective before | 
plea pleaded but will leave prisoner to his remedy i 
by motion in arrest of judgment or by writ of 
error. 

Natm*alisation Act, 1870 (c. 14), s. 6, does not 
empower a British subject to become naturalised 
in an enemy state in time of war ; & the act of 
becoming naturalised under such circumstances is 
itself an act of treason, & ineffectual to afford pro- 
tection against an indictment for treason in 
subsequently joining the military forces of the 
enemy. — R. v. Lynch, [1903] 1 K. B. 444 ; 72 
L. J. K. B. 167 ; 88 L. T. 26 ; 67 J. P. 41 ; 51 
W. R. 619 ; 19 T. L. R. 163 ; 20 Cox, C. C. 468. 
Annotations: — Consd. R. v. Casement, [1917] 1 K, B. 98; 

R. V. Middlesex Regiment (Commanding Ofllcer) 30th 


Battalion, Exp. Freyberger, [1917] 2 K. B. 129 ; Fasbender 
V. A.-G.. [1922] 1 Ch. 232. Befd. Tlngley v. MtlUer (1917). 
86 L. J. Ch. 625 ; 2^ Chamberlain’soettlmt., [1921] 2 Ch. 
533 ; Fasbender v. A.-G., Kramer v. A.-G., [1922] 2 Ch. 
850. 

1002. Held; (1) (by C. C. A.) if 

a British subject be adherent to the King’s enemies 
in his realm by giving to them aid or comfort in 
his realm or if he be adherent to the King’s enemies 
elsewhere by giving them aid or comfort elsewhere, 
he is equally adherent to the King’s enemies & if 
he is adherent to the King’s enemies he commits 
treason as defined by Treason Act, 1351 (c. 2) ; 
(2) (by K. B. Div.) if a British subject does an 
act which strengthens or tends to strengthen the 
enemies of the King in the conduct of a war against 
the King, or which weakens or tends to weaken 
the power of the King & of the country to resist or 
attack the enemies of the King & country he gives 
aid &. comfort to the King’s enemies within the 
meaning of the Act. 

The United Kingdom being at war with the 
Empire of Germany, where a British subject went 
to Germany & there endeavoured to persuade otlier 
British subjects, who were prisoners of war in 
Germany, to join the armed forces of the enemy, 
& took part in an attempt to land arms am- 
munition in Ireland for the use of the enemy : — 
Held: (3) (by C. C. A.) he was guilty of high 
treason & could be tried in this country. 

(4) On a motion to quash the indictment on the 
ground that it disclosed no offence known to the 
English law: — Held: (by K. B. Div.) the point 
should be raised at the close of the case for the 
prosecution. 

(5) Counsel retained by the prisoner but not 
assigned as one of his counsel was heard as amicus 
curicB in the K. B. Div. — R. v. Casement, [1917] 
1 K. B. 98 ; 86 L. J. K. B. 407 ; 115 L. T. 267, 
277 ; 32 T. L. R. 601, 667 ; 60 8ol. Jo. 656 ; 25 
Cox, C. C. 480, 503 ; 12 Cr. App. Rep. 99 ; 80 
J. P. Jo. 316, C. C. A. 

B. Chancery Division. 

1003. General rule.] — Wakeman v. Smith (circa 
1600), Toth. 12 ; 21 E. R. 108. 

1004. Protection of Infants.] — The publica- 

tion of a libel is a crime, & I have no jurisdiction 
to prevent the commission of crimes, excepting, 
of coui*se, such cases as belong to the protection 
of infants, where a dealing with an infant may 
amount to a crime — an exception arising from 
that peculiar jurisdiction of this ct. (Lord Ei.don, 
C.). — Gee V. Pritchard (1818), 2 Swan. 402 ; 36 
E. R. 670, L. C. 

Annotations : — FoUd. Austria (Emperor) Day & Kossuth 
(1861), 3 Do G. F. & J. 217. Conid. Springrhoad Spinnlnsr 
i'o.v. Riley (1868), L. R. 6 Eq. 551; Labouchoro v. Hess 
(1897), 77 L. T. 5.59. Mentd. Albert (Prince) v. Strange, 
A.-G. V. Strange (1849), 2 Do G. Sc Sm. 652 ; Re Thomson 
; (1855), 24 L. J. Ch. 599 ; Mulkeru v. Ward (1872), L. R. 

13 Eq. 619 ; Prudential Assce. Co. v. Knott (1875), 10 
I C"h. App. 142 ; Macmillan v. Dent, [1907] 1 Ch. 107 ; 
; Philip V. Pennell, [1907] 2 Ch. 577. 

I 1006. .] — Austria (Emperor) v. Day & 

I Kossuth (1861), 3 De G. F. & J. 217 ; 30 L. J. Ch. 
1 690 ; 4 L. T. 494 ; 7 Jur. N. S. 639 ; 9 W. R. 
712 ; 45 E. R. 861, L. C. & L. JJ. 

Annotations : — Expld. Springhead Spinning Co. v. Klloy 
(1868), L. R. 0 Eq. 551. Consa. Stevens v. Cliown, 
Stevens v. Clark, [1901] 1 Ch. 894. Refd. Mulkern r. 
Ward (1872), L. H. 13 Eq. 619; Pattisson v. Gilford 
(1874), L. R. 18 Eq. 259 ; Prudential Assce. v. Knott 


given the opportunity to exercise his 
option. — R. V. Rushell (1920), 1 

W. W. R. 164 ; 50 D. L. R. 629.— CAN. 

h. Jurisdiction of Supreme Court of 
Canada — Criminal Matters. 1 — Excep t, 
tor the purpose of Inquiry into com- 
mitments In a criminal case under an 
Act of the Parliament of Canada a 


Judge of the supreme ct. of Canada 
possesses none of the original powers of 
the ordinary cts. of common law, 
whether arising under the common law 
iteelf or conferred by Imperial or 
I^ovinclal statutes. Not only have 
they not been conferred on the supreme 
ct., a purely statu tor>' ct. both in its 


constitution & its jurisdiction, either 
explicitly or by necessary impUoatiom 
but the implication from the terms of 
The Supremo Ct. Act, s. 62, negativing 
their existence is irresistible. — Re 
Roberts, [1923] S. O. R. 152 ; 1 

W. W. H. 745 ; [1923] 1 I). L. R. 629 
39 Can. Crlm. Oas. 99. — CAN. 
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(1876), 10 Cli. App. 142. Mentd. Portugral v. Russell 
(1861), 31 L. J. Ch. 34 ; A.-G. v. Silleui (1863), 2 H. & C. 
431 ; Aius worth v. Walmwlcy (1866), L. R. 1 Rq. 618 ; 
U. S. A. V. McRae (1867), L. R. 4 Eq. 327 ; Hole v. Brad- 
bury (1879), 12 Ch. D. 886 ; Levy v. Walker (1879), 16 
Ch. D. 436 ; Be Riviere’s Trade Mk. (1884), 26 Ch. 13. 48 ; 
Foster V. Globe Venture Syndicate (1900), 82 L. T. 253 ; 
Slack V. Leeds Industrial Co-op. Soc., [1923) 1 Ch. 431. 


Sub-sect. 3. — Courts of Assize, Oyer and 
Terminer, and Gaol Delivery. 

A. In General 

1006. Part of High Court — Judicature Act, 1873 ' 
(c. 66), s. 16.] — li. v. Dudley & Stephens, I^o. 
334, ante* 

1007. Commissioner of assize.] — (1) By 

sects. 16 & 29 of the above Act, the ct. of 
a comr. of assize is made a branch of the 
High Ct. (Wills, J.). 

(2) The fact that the Central Criminal Ct. had 
become, by virtue of sects. 16 &; 29 of the above 
Act, a branch of the High Ct. was not called to 
the attention of the Ct. The Central Criminal 
Ct. stands upon precisely the same footing, for ! 
the present x)urpose, as the assize cts. (WiLi.s, J.), — i 
K. V. Parke, [1903] 2 K. B. 432 ; 72 D. J. K. B. I 
839 ; 89 L. T. 439 ; 67 J. P. 421 ; 52 W. B. 215 ; ' 
19 T. L. B. 627, D. C. 

Annotations : — Refd. R. v. Davies, [1906 J 1 K. R. 32 : R. v. 

Puck (1912), 28 T. L. ll. 197. Mentd. R. r. Clarke, Ex p. 

Crippen (1910), 103 L. T. 636. 

1008. Extent of commission.] — Laughton’s Case , 
(1596), 3 Co. Inst. 55 ; cited 1 Hale, P. C. 413. 
Annotations : — Refd. Foxley’s Caso (1 601 ), 5 Co. Ro.p. 109 a ; 

Bengal Advocate General v. Suriiomoye Doshuo (1863). 9 

Moo. Ind. Ai)p. 391. 

1009. Of gaol delivery.] — Deft., in a case 

of misdemeanour, for which he was indicted at the 
quarter sessions, & in which he was entitled to 
traverse, did traverse : — Held : this traverse was to 
the next sessions, & not to assizes, which came 
before the next sessions, &• deft, being imprisoned 
in the gaol on this charge, the judge, at the assizes, 
would not discharge him on his own recognisance. 

If prisoner be committed to the gaol for trial at 
the quarter sessions which are to be held after 
assizes, the judge at assizes will discharge him on 
his own recognisance if there be no indictment 
preferred against such prisoner at the assizes. 

The judge’s commission of gaol delivery apiAies 
only to untried prisoners in the gaol, A. not to 
untried prisoners in houses of correction. — B. v. 
Arlept (1848), 2 Car. & Kir. 596 ; 3 Cox, C. C. 431. 

1010. Division into more than one court.] — 
Under a commission of oyer & terminer, not only 
may the general ct. be divided into as many cts. 
as convenience may require, but each separate ct. 
is to be considered as held not only before the 
judge actually sitting, but also, constructively, 
before all the members of the commission then 
acting under it (Cockburn, C.J.). 

Legislature, in establishing the Central 
Criminal Ct., to exercise jurisdiction in criminal 
matters, not only over the area of the City of 
London, but also over a large district taken from 
the adjoining counties, intended that the adminis- 
tration of justice should be conducted in the ct. 
thus established according to the univei>sal prac- 
tice of all other cts. of oyer & terminer (Cook- 


burn, C.J.). — Leverson V. R. (1869), L. B. 4 Q. B. 
394 ; 10 B. & S. 404 ; 38 L. J. M. C. 97 ; 20 L. T. 
485 ; 33 J. P. 485 ; 18 W. B. 251 ; 11 Cox, C. C. 
286. 

1011. Whether general gaol delivery is an 
assize.] — R. v. Ramsden (1843), 2 L. T. O. S. 
288, n. 

1012. Status of clerk of assize 6c clerk of arraigns.] 

— ^Milward V. Thatcher (1787), 2 Term Bep. 81 ; 
100 B. R. 45. 

Annotations : — Mentd. R. v. Bristol Corpn. (1822), 1 Dow. & 
Ry. K. B. 389 ; R. v. Jones (1831), 1 B. & Ad. 677 ; R. v. 
l»atteson (1832), 4 B. & Ad. 9 ; Li, v. Pool© (1837), 1 Jur. 
942. 

B* Central Criminal Court, 

1013. Part of High Court — Judicature Act, 1873 
(c. 66), ss. 16, 29.] — B. v, Parke, No. 1007, ante, 

1014. .] — B. V. Davies, No. 980, ante, 

1015. On same footing as assize courts.] — B. v, 
Parke, No. 1007, ante, 

1016. May sit as more than one court.] — 

Leverson v, B-., No. 1010, ante. 

Whether certiorari lies — To transfer indictment 
lo nign Court for quashing.] — See Crown Prac- 
tice, Vol. XVI., 


Sub-sect. 4. — C’ourts of Quarter Sessions. 

1017. Jurisdiction limited by statute.] — R. v, 

Yarrinoton (1710), 1 Salk. 406 ; 91 B. B. 353. 
Annoiaiions R. v. Gibbs (1801), 1 East, 173 ; Exp. 

Bartlett (1843), 7 Jur. 649. 

1018. .]— B. V. Alsop (1691), 4 Mod. Rep. 

49 ; 87 E. B. 256. 

1019. .]— K. V, Buggs (1694), 4 Mod. Bep. 

379 ; 87 B. R. 454 ; sub 'nom, B. v. Brigs, Comb. 
252. 

1020. .] — R. V, Smith (1705), 2 Ld. Baym. 

1144 ; 2 Salk. 680 ; 92 E. R. 257. 

1021. .]— B. V. Cock (1815), 4 M. & S. 71 ; 

105 E. B. 762. 

1022. Larceny on high seas.] — Prisoner 

having stolen some watches on board a British 
sliip on the high seas, was afterwards apprehended 
in the borough of S. & tried for the offence at the 
(quarter sessions for that borough : — Held : he was 
rightly tried there under the provisions of Larceny 
Act, 1861 (c. 96), s. 115. — B. v. Peel (1862), Le. A 
Ca. 231 ; 1 New Bep, 66 ; 32 L. J. M. C. 65 ; 7 
L. T. 336 ; 26 J. P. 757 ; 8 Jur. N. S. 1185 ; 11 
W. B. 40 ; 9 Cox, C. C. 220, C. C. B.. 

1023. Conspiracy .] — An indictment at 

quarter sessions alleged that defts., contriving & 
intending to defraud B. of his money, unlawfully, 
knowingly, & designedly did amongst themselves 
combine, conspire, confederate & agree together 
by divers false pretences against tlie form of the 
statute in that case made & provided, B. of his 
money to defraud, against the form of the statute : 
— Held : the quarter sessions had jurisdiction to 
try this. — Latham v. B. (1864), 5 B. & S. 635 ; 
4 New Bep. 329 ; 33 L. J. M. C. 197 ; 10 L. T. 
571 ; 28 J. P. 727 ; 10 Jur. N. S. 1145 ; 12 W. B. 
908 ; 9 Cox, C. C. 516 ; 122 E. B. 968 
AntwicUion : — Mentd. R. v. Paul (1890), 25 Q. B. D. 202. 

1024. Person living on earnings of prosti- 

tution — Criminal Law Amendment Act, 1912 (c. 20), 


PART II. SECT. 1, SUB-SECT. 3.— A 
1009 i. EMent of commission — Of uat 
delivery,] ^le comiulsHlon authorise 
the judges to deliver the gaols, not e 
this or that prisouer, but de prisonarii 
in ed existeniibus, ot all prisoners i 
malefactors therein. Thoins is n 
exception of any crime or of an 
J.— VOL. XIV. 


offender ; tho gaols are to bo delivered 
of all offenders therein. — R. v. 
M'Cartie (1859), 11 I. C. L. R. 210.-- 


PART II. SECT. 1, SUB-SECT. 4. 

rr.k* Jurisdiction limited by statute — 
Uttering forged note.] — Deft, was con- 


victed at the quarter sessions on an 
indictment for uttering a promissory 
note pui’portlng to be made by F., 
for £4 10s. with intent to defraud, 
knowing it to be forged. 8omo boys 
had been amusing theiuHeives with 
writing promissory notes & imitating 
persons’ signatures, & among them 
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Criminal Law and ProobdurE, 


1 . — Courts of criminal jurisdiction: Suh-secis. 

4 <fc5,] 

s. 7 (5).] — On an indictment for the offence of 
knowingly living on the earnings of prostitution, 
a male pei’son after a previous conviction for a 
similar offence can, under sect. 7, sub-sect. 6 of the 
above Act, be tried by a ct. of quarter sessions. — 
R. u. Hill, R. v, Ohuuchman, [1014] 2 K. B, 386 ; 
83 L. J. K. B. 820 ; 110 L. T. 831 ; 78 J. P. 303 ; 
24 Cox, C. C. 160 ; 10 Or. App. Rep. 66, 0. O. A. 

1025. Right to find indictment for offence not 
triable at sessions.] — Where an indictment had been 
found at sessions for an offence, wliich, by Quarter 
Sessions Act, 1842 (c. 38), the sessions is incom- 
petent to inquire into, a certiorari to remove the 
indictment into tins ct. & a habeas corpus to bring 
up deft, from the Queen’s prison to take his trial, 
were granted by order of the ct. — R. v, Phillips 
( 1846), 8 L. T. O. S. 4 ; 2 Cox, 0. C. 114. 

1026. — — .] — R. V, Sturt (1846), 10 J. P. Jo. 
788. 

See Part VJ., Sect. 5, jwst, 

1027. Power to respite Judgment from one 
session to another.] — A ct. of quarter sessions has 
power to respite a judgment from one session to 
another witliout adjourning llie session. — K een v. 

K. (1847), 10 Q. B. 028 ; 2 New Mag. Cas. 271 ; 

3 New 8ess. Cas. 25; 16 L. J. M. 0. 180; 0 

L. T. O. S. 313 ; 12 J. P. 4 ; 11 Jur. 1060 ; 2 
Cox, C. C. 341 ; 116 E. R. 352. 

Amioiaiiom : — Consd. K. WeetmorelaDd JJ. (1868), 

L. R. 3 Q. B. 457. Refd. Campbell & Haynes v. R. (1847), 

2 Cox, C. (L 463 ; R. r. Belton (1848), 12 J. P. 232 ; R. v, 

SUlTordsbire JJ. (1857), 3 Jut. N, S. 1148 ; R. McLain, 

R. v. Barr (1922), 91 L. J. K. B. 562. 

1028. Power to pass sentence at subsequent 
sessions — Death of recorder.] — A prisoner was con- 
victed at borough quarter sessions but sentence 
was postx)oned pending the hearing of an appeal 
to the Ct. of Criminal Appeal. The api)eaf was 
dismissed. The recorder having died before the 
next quarter sessions : — Held : the new recorder 
had jurisdiction to pass sentence upon prisoner. — 
R. V, Pepper, R. p. Piai-t, [1921] 3 K. B. 167 ; 
90 L. J. K. B. 1152 ; 85 J. P. 264 ; 37 T. E. R. 
863; (15Sol. .Jo. 715 ; 16 Cr. App. Rep. 12, C. C. A. , 
Annoiation : — Refd. R. v. Halca (1923), 17 O'!*. App. Rop. ' 

193. 

See Part VII., Sect. 7, sub-sect. 17, post, 

1029. Should not sit contemporaneously with 
assizes.] — The authority of cts. of quarter sessions, 
whether for a county or a borough, is not in law 
either del^ermined or suspended by the coming by 
the judges into the county under their commission 
of assize, oyer & terminer &. general gaol delivery ; 
although generally speaking, it would be incon- 
venient & improper that cts. of quarter sessions 
for counties should be held concurrently with 
assizes for the same counties. — Smitti v. R. (1849), 
13 Q. B. 738 ; 3 New Mag. Cas. 223 ; 3 New Sess. 
Cas. 564 ; 18 L. J. M. C. 207 ; 14 L. T. O. S. 84 ; 
13 Jur. 850 ; 3 Cox, C. C. 686 ; 116 B. R. 1446. 


1030. No power to sentence incorrigible rogue— 
Previous conviction as such by Justices necessary — 
Vagrancy Act, 1824 (o. 83).] — On Aug. 12, 1906, 
applt. was convicted at 0. petty sessions of being 
an idle & disorderly person under sect. 3 of above 
Act. On Dec. 10, 1907, he was convicted under 
the same section of the same offence at A. petty 
sessions. On Oct. 24, 1908, he was convicted 
at C. petty sessions of being an incorrigible rogue 
in that he “ did unlawfully wander abroad to beg 
alms,*’ the deft, having been twice pi*eviously con- 
victed of being an idle & disorderly person, & 
he was committed to quarter sessions, where, on 
Oct. 28, 1908, he was sentenced to twelve months* 
imprisonment with hard labour as an incorrigible 
rogue ; — Held : the order of quarter sessions must 
be quashed, inasmuch as under sect. 5 of the above 
Act, before a person can be convicted as an in- 
corrigible rogue there must be evidence that he 
has been previously convicted as a rogue & 
vagabond, & there was no evidence upon the face 
of the record that applt. had been so convicted. — 
R. r. Johnson, [1909] 1 K. B. 439 ; 78 L. J. K. B. 
290 ; 100 L. T. 404 ; 73 J. P. 135 ; 25 T. L. R. 
229 ; 63 Sol. Jo. 288 ; 22 Cox, C. C. 43 ; 2 Or. 
App. Rep. 13, O. C. A. 

Annotation : — Refd. R. V. Evuiis, (1915] 2 K. B. 762. 

1031. .] — Before a ct. of quarter 

.sessions can sentence an offender under Vagrancy 
Act, 1824 (c. 83), s, 10, it is necessary that he 
should have been convicted of being an incorrigible 
rogue by a ct. of summary jurisdiction under 
sect. 5 of the Act. It is not sufficient that the ct. 
of summary jurisdiction should have convicted 
liim of matters on conviction whereof he is to be 
deemed an incorrigible rogue if the ct. does not 
actually proceed to convict him of being an 
incorrigible rogue. — R. v, Evans, [1915] 2 K. B. 
762 ; 84 I;. J. K. B. 1603 ; 113 L. T. 508 ; 79 
J. P. 415 ; 31 T. I>. R. 410 ; 59 Sol. Jo. 496 ; 25 
Cox, C. O. 72 ; 11 Cr. App. Rep. 178, C. 0. A. 

See , further ^ Poor Hvw. 


Sub-sect. 5. — Courts op Summary Jurisdiction. 

1032. Right of accused to be tried by Jury — 
Summary Jurisdiction Act, 1879 (c. 49), s. 17 — 
Must be informed of right — Effect of conviction on 
plea of guilty.] — Wl\ere a peraon appears before a 
ct. of summary jurisdiction charged with an off ence 
to which sect. 17 of the above Act applies, the ct. 
ought in pursuance of sub-sect. 2 to infonn liim 
of his right to be tried by a jury before he pleads 
to the charge. If he be not informed of that right 
& after the charge has been gone into pleads guilty 
the conviction is bad. 

Seinble : it is immaterial whether or not he knew 
of his right to be tried by a jury & immaterial 
whether or not the ct. know, before the pi*oceed- 
ings commenced, that he meant to plead guilty 


was one with F.’b name. The papers 
wore put into the fire, but thin note woe 
carried up the chimney by the draug'hl 
& fell into the street, where it waw 
picked up by deft. A person who was 
with him at the time, said that he 
thought it was not genuine, & advised 
him to destroy it ; but deft, kept It, 
& afterwards passed It off, telling the 
person who took it that it was good : — 
ueld : deft, was guilty of a felonious 
uttering, but the oonvlctlon was 
quashed, f<u* the case should not have 
been tried at the quarter sessions. — 
K. V. VVKLOV (1857), 15 U. C. R. 118.— 
CAN. 

1. — Forgery .] — The quarter ses- 


sions iias no Jurisdiction to try the 
offence of foigery. — R. v. McDonald 
(1871), 31 U. C. R. 337.-— CAN. 

m. Perjury .] — A recognisance 

to appear for trial on a charge of 
perjury at the sessions was wrong, as 
the ct. had no Jurisdiction in perjury. — 
R. V, ClURRiE (1871), 31 U. C. R. 582.— 
CAN. 

n. Power to fine imprison 

for assault. ] — ^The ct. of quarter sessions 
is a ct. of record, Sc has power. In the 
case of an assault, to pronoimce a 
sentence of fine & costs of prosecution, 
& imprisonment in default of payment ; 
Sc a warrant of commitment under the 
seal of the ct., or signature of the 


chairman, is not necessary. — O vknh 
V. Taylor (1868), 19 C. P. 49. — CAN. 

o. Removal of indictimnt pywnd ai 
Quarter sesHons — Case of great conse- 
quence .] — CJondltlonal order granted to 
remove an indictment found at the 
quarter sessions against a co., it appear- 
ing, by affidavit, that ft was a cause of 
too great consequence to be tried there 
— Bubkk V. Oil Gab Oo. (1828), 1 Ir. 
L. Rec. 1st ser. 466.— IR. 


PART II. SECT. 1, SUB-SECT. 5. 

p. Whether court of record.) — Cts. 
of Justice of the peace, established 
by 4 Wm. 4, c. 46, are not ots. of 
record. A limited power given to a 
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in the course of the case. — R. Cockshott, [1898] 
1 Q. B. 582 ; 67 L. J. Q. B. 467 ; 78 L. T. 168 ; 
62 J. P. 826 ; 14 T. L. R. 264 ; 42 Sol. Jo. 346 ; 
19 Oox, C. 0. 3, D. 0. 

Annotations : — Consd. R. v. Beosby, [1909] 1 K. B. 849. 

Refd. R. V. Goldberg (1904), 73 L. J. K. B. 970. 

1033. Trial as for first offence — Eifect 

of previous conviction.] — Deft, was charged before 
a ct. of summary jurisdiction with keeping a 
brothel, under Criminal liaw Amendment Act, 
1885 (c. 69), for which olfence she was convicted, 
& became thereby liable to a term of imprisonment 
not exceeding three months. Before sentence a 
constable reported to the bench a previous con- 
viction for the like offence. Upon a second con- 
viction she would have been liable to imprisonment 
not exceeding four months. Deft, was given no 
opportunity of exercising the option of trial by 
jury under sect. 17 of the above Act. The justices 
sentenced her to a fine of £20, or, in default, to 
imprisonment for two months : — Held : deft, had 
never been charged with any offence for which 
imprisonment exceeding three months could bo 
imposed, the justices had in effect treated the 
charge as for a first offence, & therefore, she was 
never entitled to claim a trial by jury, nor was 
there any ground for quashing the conviction. — 
R. v» Fowlkii, Exp, Wajlters (1894), 64 L. J. M. 0. 
9 ; 15 R. 265, D. 0. 

Annotation: — N.F. R. v. Beosby, [1909] 1 K. B. 819. 

1034. .] — Two defts. were 

charged before a ct. of summary jurisdiction with 
keeping a brothel, contrary to Criminal Law 
Amendment Act, 1885 (c. 09), s. 13, for which 
offence they were convicted, & became liable 
thereby to a term of imprisonment not exceeding 
three months. Before passing sentence the jus- 
tices were informed that both defts. had been 
previously convicted for similar offences. Upon 
a second conviction they would be liable to im- 
prisonment not exceeding four months. Defts. 
were given no opportunity of exercising the oiition 
of trial by jury under sect. 17 of the above Act. 
The justices sentenced each of the defts, to im- 
prisonment for three months. The justices stated 
in their affidavit that the question of conviction 
as for a second offence was never raised before 
them, & that they had no knowledge of any such 
previous conviction before they decided to convict, 
& that they never considered any greater punish- 
ment than three months’ imprisonment : — Held : 
(1) the convictions must be quashed, because 
defts. were in peril of receiving a heavier sentence 
than imprisonment for three months as soon as the 
evidence as to the previous convictions had been 
given, & therefore they were entitled to the option 
of being tried by a jury ; (2) this right could not 
be taken away merely by the fact that the justices 
did not take the previous convictions into account 
in passing sentence. — R. v. Beesby, [1909] 1 K. B. 
849; 78 L. J. K. B. 482; 100 L. T. 486 ; 73 
J. P. 234 ; 25 T. L. R. 337 ; 53 Sol. Jo. 289 ; 22 
Cox, 0. C. 47, D. 0. 

^Reld. R. v. Evans, R. v. Connor (1914), 83 

Jj. J. K. B. 905. 

1035. Charge under Inland Revenue 

Act, 1880 (c. 20), s. 20.] — A person who is sum- 
moned under sect. 20 of the 1880 Act, before a ct. 
of summary jurisdiction, has not the right, under 
sect. 17 of the 1879 Act to demand a tri^ by jury. 


but such person may be tried by the justices 
without a jury. — Carle v. Elkington (1892), 07 
L. T. 374 ; 56 J. P. 359 ; 40 W. R. 510 ; 36 Sol. Jo. 
490 ; 17 Cox, C. C. 557, D. C. 

Annotations: — ^Refd. R. v. Goldbei’g (1904), 91 L. T. 490 1 

R. V. Evans, R. v. Connor (1914), 83 L. J. K. B. 905. 

1036. Incorrigible rogue — Committed 

to quarter sessions.] — Sect. 17 of above Act only 
applies when the justices at petty sessions can 
pass an actual sentence of more than three months* 
imprisonment, & therefore a person convicted as 
incorrigible rogue at petty* sessions & committed 
until the next quarter sessions under Vagrancy 
Act, 1824 (c. 83), is not entitled to claim a trial by 
jury, although he may be liable to more than three 
months’ detention owing to the next quarter 
sessions not being held witliin that time. — R. v, 
Evans, R. v. Connor (1914), 83 L. J. K. B. 905 ; 
110 L. T. 780 ; 30 T. L. R. 326 ; 24 Cox, C. C. 
138 ; 10 Cr. App. Rep. 53, C. C. A. 

1037. Charge under Vagrancy Act, 

1898 (c. 39), s. 1 — Although sentence may be six 
months — Criminal Law Amendment Act, 1912 
(c. 20), s. 7 (2).] — A person charged before a ct. 
of summary jurisdiction as a rogue & vagabond 
under sect. 1 of the 1898 Act, has no right to claim 
to be tried by a jury under sect. 17 of the 1879 Act, 
notwithstanding that the term of imprisonment 
which may be imposed has been increased from 
three to six months by sect. 7 (2) of the 1912 Act. — 
R. V. Dickinson, Ex p, Grandolint, [1917] 2 K. B. 
393; 86 L. J. K. B. 1040; 117 L. T. 189; 81 
J. P. 209 ; 33 T. L. R. 347 ; 25 Cox, C. C. 765, 
D. C. 

I 1038. Offence punishable “ only on 

' summary conviction ** — Perjury Act, 1911 (c. 6), 

s. 16 (3).] — As the penalty under Finance Act, 
1910 (c. 8), s. 94, exceeds three months’ imprison- 
ment, an offender under the provisions of sect. 17 
of the 1879 Act, may elect to be tried on indictment, 
j & consequently the offence is not punisliable 
1 “ only ” on summary conviction under sect. 10 (3) 
of the 1911 Act. — R. v. Bradbury, R. v, Edlin, 
; [1921] 1 K. B. 502 ; 90 L. J. K. B. 133 ; 125 L. T. 

; 31 ; 85 J. P. 128 ; 37 T. L. R. 88 ; 26 Cox, C. C. 
732 ; 15 Cr. App. Rep. 76, C. C. A. 

1039, Conspiracy & Protection of Property 

Act, 1875 (c. 86), s. 9.] — (1) The word “ may ” in 
sect. 9 of the above Act is an enabling word em- 
powering the ct. of summary jurisdiction to give 
effect to the right of the accused, given him by 
sect. 9, to have the case dealt with as an indictable 
offence, wliich accordingly the ct. is bound to do. 

(2) Upon a declaration being duly made under 
sect. 9 the ct. of summary jurisdiction has no 
jurisdiction to try the case. — R. v, Mitchell, Ex p. 

, Livesey, [1913] 1 K. B. 561 ; 82 L. J. K. B. 153 ; 

! 108 L. T. 76 ; 77 J. P. 148 ; 29 T. L. R. 157 ; 23 
! Cox, 0. O. 273, D. C. 

1040. Power to commit — Indlctabie offence — 
Disciosed at hearing though not in summons.] — 

Where an accused person summoned before jus- 
j tices in respect of an offence triable summarily 
elects under Summary Jurisdiction Act, 1879 
(c. 49), s. 17, to be tried by a jury, the subsequent 
procedure before justices is the same as that which 
18 applicable to the case of indictable offences & 
not that applicable to summary proceedings. 
The accused person may therefoi'e be committed 
to ta4Le his trial in respect of any indictable offence 


ot. to flao & imprison does not con- 
stitute it a ct. of record. — Younu v. 
Woodcock (1847), 3 Kerr, 564.— -CAN. 

Q. Whether jurisdiction to hear charge 
of forgery-— Police 'magistrates,y—Vvo- 


oedure in criminal matters, which by 
B. N. a. Act, 1807 (o. 3), s. 91 ^7), 
Is assigned exclusively to the Par- 
liament of Canada, Includes the trial 
&; punishment of the offender ; 8c 
therefoi’e 53 Viet. c. 18, s. 2 (o), which 


authorises police magistrates to try & 
convict persons charged with foigery 
is ultra vires the Provincial Legis- 
lature. — R. V. Toland (1892), 22 O. R. 

505.— CAN. 


K 
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Ckiminal Law and Procedure. 


Sect, 1. — Courts of crimhial jurisdiction : Sub-sects, 
5 6. Sect, 2 ; Sub-sects, 1 2, A.] 

disclosed by the depositions ; & in cases not 

falling within Vexatious Indictments Act, 1859 
(c. 17), or in which the operation of that Act is 
limited by Criminal Law Amendment Act, 1867 
(c. 35), s. 1, counts may be added to the indictment 
in respect of any indictable offence disclosed by 
the depositions, although accused was not sum- 
moned before the justices in respect of such offence. 
— R. V, Bhown, [i895J 1 Q. B. 119 ; 64 L. J. M. 0. 
1 ; 72 L. T. 22 ; 59 J. P. 485 ; 43 W. R. 222 ; 11 
T. L. R. 54 ; 39 Sol. Jo. Cl ; 18 Cox, C. C. 81 ; 15 
R. 59, C. C. R. 

Aniwtations : — Refd. R. V, Bradbury, R. r. Edlin, [1921] 
1 K. B. 562. Mentd. R. v. Worton (1894). 72 L. T. 29 ; 
Hawke v. Huim, [1897 J 1 Q. B. 579 ; Stoddart v. Argiis 
Print iug: Co., [1901] 2 K. B. 470 ; Asldey & Smith v. 
Hawke (1909), 89 L. T. 538 ; Taylor i\ Monk (1914), 83 
L. 0. K. B. 1125. 

1041. Jurisdiction to hear charge of assault — 
Where title to or interests in land in question — 
Damage to common lands — Offences against the 
Person Act, 1861 (c. 100), s. 46.] — An assault was 
committed by one commoner on another in order 
to prevent a horse &; cart being led across the 
common & thus injuring the pasture : — Hetd : the 
jurisdiction of the justices to deal witli the assault 
was not ousted, as no claim arose as to any title 
to any lands or any interest therein under sect. 46 
of the above Act. — R. v. Fkench, [1902J 1 K. B. 
637 ; 71 L. J. K. B. 382 ; 86 L. T. 587 ; 66 J. P. 
487 ; 50 W. R. 555 ; 18 T. L. R. 440 ; 46 Sol. Jo. 
3G0 ; 20 Cox, C. C. 200, 1). C. 

SeCf also. Magistrates, 


Sub -SECT. 0. — Courts of Special Criminal 
Jurisdiction. 

Cambridge University — Vice-Chancellor’s Court.] 
— See Courts, Vol. XVI., jip. 198, 199. 

Oxford University — Chancellor’s Court .] — Sec 
Courts, Vol. XVI., pp. 200-202. 

Courts-martial .] — See Royal Forces. 

Naval courts .] — See Royal Forces. 
Ecclesiastical courts .] — See Ecclesiastical Law. 


Sect. 2.— LIMITS OF CRIMINAL JURISDICTION. 

Sub-sect. 1. — In General. 

1042. Territorial jurisdiction — General rule,] — 

Some of a large number of Chinese coolies, who 
were being taken from China to Peru in a French 
ship, killed the captain & several of the French 


crew, & then took the ship back to China ; — Held : 

(1) they were guilty of piracy jure gentium; 

(2) the piracy was not an offence against the law 

of China within the meaning of Hong Kong 
Ordinance, No. 2, of 1850 ; (3) if they were 

punishable by the law of China, it was only because 
they had committed an act of piracy, which jure 
gentium was justiciable everywhere. 

(4) Although any nation may make laws to 
punish its own subjects for offences committed 
outside its own territory, stiff the general principle 
of criminal jurisprudence is that the quality of 
the act depends on the law of the place where it is 
done (Hellish, L.J.). — A.-G. for Colony of 
Hong Kong v, Kwok-a-Sing (1873), L. R. 6 
P. C. 179; 42 L. J. P. C. 64 ; 29 L. T. 114 ; 37 
J. P. 772 ; 21 W. R. 825 ; 12 Cox, O. C. 565, P. C. 
Amuytaiions : — Generally, Mentd. Cox v. Hakes (1890), 15 
App. Can. 506 ; SivewrUrht v. Allen, [1906] 2 K. B. 81 ; 

- ■ 1] 3 K. B. 424. 

local. 

jurisdiction over the crime belongs to the country 
where the crime is committed, & except over her 
own subjects, Her Majesty & the Imperial Legisla- 
ture have no power whatever (Lord Halsbury, 
C.). — Macleod V, A.-G. FOR New South Wales, 
[1891] A. C. 455 ; 60 L. J. P. C. 55 ; 65 L. T. 321 ; 
7 T. L. R. 703 ; 17 Cox, C. C. 341, P. C. 
Amwtaiions Refd. Swifte v. A.-O. for Ireland, [1912] 
A. C. 276. Mentd. Makin v. A.-G. for Now South WalCH 
U893), 69 L. T. 778 ; A.-G. for Canada v, Cain, A.-O. for 
Canada v. Gilhula, [1906] A. C. 542. 

1044. .] — All jurisdiction is properly 

territorial & e.rira tcrrltoriicm jus dicc'nii^ impune 
noyi paretur. Territorial jurisdiction attaches upon 
all persons either permanently or temporarily 
resident within the territory while they are within 
it, but it does not follow them after they have with- 
di*awn from it, & when they are living in another 
independent country (Lord Selborne). — Gurd- 
YAL SiNGii (Sirdar) v, Faridkote (Rajaii), 
[1894] A. C. 670 ; 10 T. L. R. 021 ; 11 R. 310, 
P. C. 

Annotations: — Refd. Emanuol t\ Symon, [1908] 1 K. B. 
302 ; Jaffor v. WillianiH (1908), 25 T. L. K. 12 ; Gavin 
UibHon V . Gibson, [1913] 3 K. B. 379 ; Phillips v. Balho, 
[1913J 3 K. B. 25. Mentd. Pemberton v, Hughea, [1899] 

1 Ch. 781. 

1045. Shore between high & low water 

mark.] — The part of the sea shore comprised 
between high & low water mark forms part of 
the body of the adjoining county, the justices of 
which, & not the Admlty., have jurisdiction to 
take cognisance of offences there committed, 
whether or not committed when the shore is 
covered with water. — Embleton v. Brown (1860), 
3 E. & E. 234 ; 30 L. J. M. O. 1 ; 6 Jur. N. S. 
1298 ; 121 E. R. 429. 


PART II. SECT. 2, SUB-SECT. 1. 

1042 i. Territorial jurisdiction — Oeri- 
eral rule.] — ^At common law, no perHon 
could he tried for any offence except 
in the county where it was com- 
mitt/Cd. — 11. V . Hayes (1801), Howe, 
665.— IR. 

1042 ii. — — .] — Where deft. 

counselled a woman in Vancouver to 
submit to an operation in Seattle, to 
procure her miscarriage : — Held : no 
act beyond the borders of Canada can 
be an offence against the law of 
Canada, unless made so by statute, 
& to counsel the commission of an 
act, whicJi if performed in Canada 
womd be a crime in Canada, is not an 
offence against the laws of Canada. — 
R, V . Walkem (1908), 14 B. C. H. 1 ; 
8 W. L. H. 857 ; 14 Can. Crim. Cas. 
122.— CAN. 

1042 iii. . ] — A police magis- 

trate for a certain city has no jurisdic- 
tion to convict for an offence against a 
provinciai statute committed beyond 


the limits thereof, cv^en though accused 
was found or apprehended <)r in 
custody within the limits, Criminal 
Code, 8. 577, not being applicable to 
prosecutions for offences tigainst pro- 
vincial statutes. — 11. V . Coyne, [1918] 
3 W. W. R. 267 ; 41 D. L. R. 225.— 
CAN. 

1042 iv. — — -.] — The effect of 

Merchant Shipping Act, 1894 (c. 60), 
s. 681, is that when an offence against 
the Act is committed in any part of 
H.M.’s dominions, it may bo tried in 
any other part, of H.M.’s dominions 
In wlilcli the offender may be, & it is 
iKit necessary in such a case that that 
indictment should flctitlouHly allege 
that the offence was committed within 
the local jurisdiction of the et. in whit9» 
the offence is to be tried. — it. v. Hinde 
(1902), 22 N. Z. L. R. 430.— N.Z. 

1042 V. .l~Though the Ct. 

of Appeal have decided that the Crimes 
Act, 1908, 6. 224 (1) (a), which defines 
the offence of bigamy as “ the act of a 


person who, being married, goes 
through a form of marriage with auy 
other person in any part of the world, 
is beyond the power of the New 
Zealand Parliament in so far os it 
purports to deal with crime beyond 
the territorial limits of the Dominion, 
the invalid part, of ttio enactment is 
Hoverablo from the romaiudor. Tim 
severance may be effected by the 
omission of the words “ in any pjirt of 
the world,” which will lease a complete 
definition of the crime of bigamy 
without the addition of the words 
” in New Zealand,” since those words 
are necessarily Implied. — R. r. Jack- 
HON, [1919] N. V,. L. K. 607.— N.Z. 

1042 Vi. — — .] — Where there 

was no evidence to show that accused, 
who was cliarged with forgery tSc alter- 
ing a forged instrument, had altorctl 
tiio instrument in any place within the 
Jurisdiction of the circuit ct. where he 
was indicted & tried, tho presiding 
Judge directed the Jury to return a 
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1046. Territorial waters — Collision between 

British & foreign ships — Death on British ship.] — 

B. V, Keyn, No. 1124, post 

1047. Offence committed abroad — Remedy in 
England.] — ^An information, being merely local, 
will not he in this country for an assault committed 
in Newfoundland ; the remedy in this country 
would be merely civil. — R. v. Hooper (1734), 
Sess, Oas. K. B. 71 ; Kel. W. 190 ; 93 E. R. 72 ; 
8ifb nom, R. v. Hooker, Ridg. temp, H. 31 ; 
7 Mod. Rep. 193. 

Annotation : — Refd. H. v. Baxter (1731), 2 Stra. 918. 

1048. Jurisdiction of English Courts.] — 

R. V, Munton, No. 994, ante, 

1049. Application of criminal statutes — General 
rule.] — All criminal statutes are in their terms 
general, but they apply only to offences com- 
mitted within the territory or by British subjects. 
When the Legislature intends the statute to apply 
beyond the ordinary territorial authority of the 
country, it so states expressly in the statute 
(Brett), L.,T.). — Niboyet v, Niboyet (1878), 
4 P. D. 1 ; 48 L. J. P. 1 ; 39 L. T. 486 ; 27 W. R. 
203, C, A. 

Annotations: — Mentd. Harvey v. Farnie (1882), 8 App. Gas. 
43 ; Ingham (falsely called Sachs) v. Sachs (1886), 56 
L. T. 920 ; Turner v. Thompson (1888), 13 P. D. 37 ; 
Forsyth v. Forsyth, Eccles & Foster (1890), 63 L. T. 
263 ; Hurley v. Hialey & Menzies (1892), 67 L. T. 384 ; 
Lirike (otherwise Van Aerdo) v. Van Aerdo (1894), 10 
T. L. R. 426 ; Lo Mesurior v. Le Mesurior, [1895] A. C. 
517 ; Armytogo v. Arrnytage, [1898] P. 178 ; Pemberton 
V. Hughes, [1899] 1 Ch, 781 ; Roberts v. Brennan, [1902] 
P. 143 ; Lowonfeld v. Lowenfeld, Corbett Intervening 
(1903), 19 T. L. U. 443 ; Ogdon v. Ogden, [1908] P. 46 ; 
R. V, Hammersmith Superintendent Registrar of Marriages, 
Ex p. Mir-Anwaruddin, [1917] 1 K, B. 634 ; Anghinclli 
V, Anghinelli, [1918] P. 247 ; Keyes v. Keyes He Gray, 
[1921] P. 204 ; Lord Advocate v. Jaffrey, [1921] 1 A. C. 
146 ; Graham v. Graham, [1923] 1\ 31 ; Mitford v. Mitford, 
[1923] P. 130. 


1050. .] — If there be an unlawful 

preparation of an expedition by some person 
within Her Majesty’s dominions, any British 
subject who assists in such preparation will bo 
guilty of an offence under Foreign Enlistment 
Act, 1870 (c. 90), s. 11, even though he renders the 
assistance from a place outside Her Majesty’s 
dominions. 

It is no doubt clear that in order to bring a 
case within sect. 11 of the Act there must be a 
preparation in the Queen’s Dominions, but I 
think that, when you have got that fact established, 
there may be assistance in such preparation, or an 
employment of the kind mentioned in tlie sect., 
outside the Queen’s Dominions which will amount 
to an offence against the Act, if the person tendering 
such assistance or accepting such employment be 
a subject of Her Majesty (Lord Russell, C.J.). 

If any construction otherwise be possible an 
Act will not be construed as applying to foreigners 
in respect of acts done by them outside the 
dominions of the Sovereign power enacting (Lord 
Russell, C.J.). 

The preparations mentioned in sect. 11 of this 
Act are preparations made either by subjects of 
the Queen or by foreigners in any part of the 
Queen’s Dominions (Lord Russell, C.J.). — R. v, 
Jameson, [1890] 2 Q. B. 426 ; 65 L. J. M. C. 218 ; 
75 L. T. 77 ; 60 J. P. 662 ; 12 T. L. R. 551 ; 
18 Cox, C. C. 392. 

AnTiotations R. v. Audley, [1907] 1 K. B. 383; 

^ Millard, [1908] 1 K. B. 617 ; R. v. Porter 
ffeP* 237 ; R. v. Orowe, Exp. Sekgorao, 
i Coldjngham Parish Council v. Smith, 

[1918] 2 K. B. 90. 


Sub-sect. 2. — Offences committed Outside 
THE Jurisdiction. 

A, By British Subjects, 

1051. Treason committed abroad — In Ireland.] — 

Treason committed in Ireland, by an Irish peer, 
cannot be tried in England. — A non. (1577), 3 
Dyer, 360 b ; 73 E. R. 807. 

Annotation : — Refd. Calvin’s Case (1608), 7 Co. Rep. 1 a. 

1052. .] — Macguire’s (Lord) Case 

(1645), 4 State Tr. 653. 

Annotations : — Refd. R. v. Martin (1848), 6 State Tr. N. S. 
925. Mentd. Wcnsloydalo Poorago Case (1856), 8 State 
Tr. N. S. 479. 

1053. .] — A person charged with high 

treason committed in Ireland may be tried in 
England in the Ct. of K. B. or by commission in 
any part of England. — Plunket’s Case (1681), 
8 State Tr. 447. 

• 1054. .] — R. V, Kinlock (1746), 18 State 

Tr. 395 ; 1 Wils. 157 ; Post. 16 ; 95 E. R. 547. 
Annotations : — Consd. R. v. Johnson (1805), 6 East, 583. 
Refd. Conway & Lynch v. R. (1845), 5 L. T. O. S. 458 ; 
R. u. Newton (1849), 18 L. J. M. C. 201 ; R. v. Davison 
(1860), 2 F. & F. 250 ; R. v. Charlcsworth (1861), 1 
B. & S. 460; R. v. Winsor (1866), 10 Cox, C. C. 276. 
Mentd. R. v. Grainger (1765), 3 Burr. 1617 ; R. v. Frost 
(1839), 9 O. & P. 129 : R. v. Fitzgerald (1843), 1 Car. & 
Kir. 201; R. v. O’Connell (1843), 2 L. T. O. S. 193; 
R. V. Duffy (1846), 7 L. T. O. S. 9. 

1055. .] — Hardie’s Case (1820), 1 State Tr. 

N. S. 609. 

1056. British subject naturalised in enemy 

, state — During time of war.] — R. v. Lynch, No. 

1001, ante, 

1057. Treason committed in Germany.] — 

R. V, Casement, No. 1002, ante, 

1058. Murder & manslaughter 

BERS’s Case (1709), cited 8 Mod. Rep. at p. 144 ; 

1 East, P. C. 370 ; 88 E. R. 109. 

Annotation .—Refd. R. v. Athos (1723), 8 Mod. Rep. 135. 

1059. By British subject in foreign state — 

British subject murdered.] — R. v, Ealinq (or 
Ely) (1720), 1 East, P. C. 369 ; Car. C. L. 105. 
Annotations: — -Consd. R. v. SawjTr (1815), 2 Car. & Kir. 

101. Refd. R. u. Athos (1723), 8 Mod. Rep. 136. 

1060. .]— Under 33 Hen. 8, a 

British subject is triable in this country for the 
murder of another British subject, committed on 
land within the territory of a foreign independent 
kingdom. — R. v. Sawyer (1815), 2 Car. & Kir. 
101 ; Russ. & Ry. 294 ; 1 Russell on Crimes &: 
Misdemeanours, 8th ed., 29, n. ; Car. C. L. 103. 
Annotations Refd. R. Azzopardi (1843), 6 State Tr. N. S. 

21 ; R. V. Jameson (1896), 12 T. L. R. 551. 

I 1061. .] — In an indictment for 

I murder committed by a British subject abroad, it 
, must be averred that prisoner & the deceased 
were subjects of His Majesty. To prove the 
I allegation that prisoner was a subject of His 
Majesty, his own declaration is evidence to go to 
the jury, & it will be for them to say, whether they 
are satisfied that he is in fact a British born 
subject. — R. V, Helsham (1830), 4 C. &; P. 394. 
Annotations : — Refd. R. v. Matteo (1830), 7 C. 8c P. 458 ; 
R. V. Lewis (1857), 7 Cox, C. C. 277. Mentd. R. v. 
O’Connor (1843), 13 L. J. M. C. 33. 

1062. Foreigner murdered.] — A 

, British subject who commits a murder in a foreign 
I country upon a person who was not a British 
j subject, is triable in England under 9 Geo. 4, 

! c. 31, s. 7. — R. V. Azzopardi (1843), 1 Car. & Kir. 

I 203 ; 2 Mood. C. C. 288 ; 6 State Tr. N. S. 21 ; 

2 L. T. O. S. 287 ; 1 Cox, 0. C. 28, 0. 0. R. 

1063, Possession of property stolen abroad.] — 
Where a person has in his possession property 


— R. v. AoKEitMAN — un an indictment lor stealing, il of proof that the taking were larceny 

(1917), C. P. D. 108. — S. AF. appeared that the goods were taken according to the laws of Maine, prisoner 

r. Offence committed abroad — Juris- ia the state of Maine & brought into could not be convicted of larceny hero. 

diction of Canadian courts — Larceny.] this province ; — Held : in the absence — R. v. Hill (1863), 5 All. 630. — CAN. 
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Sect, 2. — Limits of criminal riadicHon: Suh-asct, 
2, A, B.; aiih-aect, 3.] 

stolen outside the United Kingdom, he is liable 
to be convicted under Larceny Act, 1896 (c. 62), 
although he had received & had been in possession 
of that property before the Act came into opera- 
tion. — R. V, Panse (1897), 61 J. P. 536. 

1064. ,] — The prisoners, wliilst living in 

expensive rooms in an hotel in Paris, ordered a 
fur jacket to be made for one of them by prosecutor. 
Before this fur jacket was delivered, they ordered 

received at their hotel various other fur articles. 
They were not asked to pay for any of these 
articles, but prosecutor said that he regarded it 
as a cash transaction & did not ask for payment 
because other goods were in order, & the trans- 
action would not be complete until the delivery 
of tlie fur jacket. Prisoners brought the furs 
to London, where they were arrested & indicted 
under Larceny Act, 1896 (c. 52) : — Held : (1) there 
was evidence of larceny according to English 
law ; (2) Larceny Act, 1896 (c. 52), applied to a 
case such as this, where the property was alleged 
to have been stolen by the same person in whose 
possession it was afterwards found in England. — 
n. V, Graham (1901), 65 J. P. 248. 

1065. Bigamy — Second marriage contracted 
abroad.] — li. v, RussEnn (Earl.), No. 969, ante. 

See OlTences against the Person Act, 1861 (c. 100), 
s. 9. 

1066. Bribery of ofllcial in India.] — R. v, 

Stkvkns & Agnew (1804), 5 East, 241 ; 1 Smith, 
K. B. 437 ; 102 E, R. 1003. 

Annoiatunifi : — Refd. iJoiiirltis r. Tl. 0 848), 13 Q. B. 74. 
Mentd. H. v. O’Connell (1844), 3 T. O. S. 323 ; Wilkinson 
x\ Gaston (1846), 9 Q. B. 137 ; H. v. Ihiflfy (1849), 7 State 
Tr. N, S. 79o ; Bellhonse i*. Mfillor, Proudinuu v. Mellor 
(1859), 4 H. & N. 116. 

1067. .] — Douglas v, R. (1848), 13 Q. B. 

74 ; 17 L. J. M. C. 176 ; 11 L. T. O. S, 312 ; 12 
Jur. 974; 3 Cox, C. 0. 163; 116 E. R. 1191, 
Ex. Ch. ; aff^, S. O. sub nom. R. v. Douglas 
(1846), 13 Q. B. 42. 

Ammtations : — Mentd. Orevillo v. Stulz (1847), 11 Q. B. 
997 ; H. V. Wynn (1848), 1 Ben. 366. 


B, By Aliens, 
See Sub-sect. 5, post. 


Sub-sect. 3. — Offences partly Committed 
Outside the Jurisdiction. 

1063. General rule — Offence committed where it 
takes effect.] — C. was with six others indicted for 
committing an assault on the high seas within the 
jurisdiction of the Admlty. of England about 
the distance of half a mile from 0. harbour in 
the county of S. A pistol had been fired from the 
land at a distance of one hundred yards from the 
sea & a man had been killed in the water one 
hundred yards from the shore : — Held : the 
offenders were triable by the Admlty. jurisdiction, 
for the offence was committed where the death 
happened & not at the place from whence the 
cause of death proceeded. — R. v, Coombes (1786), 
1 Leach, 388 : 1 Ea.st, P. C. 367. 

Antudations : — Consd. Pooneakhoty Moodellar v. R. (1835), 

3 Knapp, 348 ; R. v. Keyn (1876), 2 Ex. B. 63 ; Badlsche 

AnlUn nnd Soda Fabrik t?. Baalo Chomloal Works, Bind- 

sohedler, (18981 A. C. 200. Refd. Jannokeo Boss r. 

Bindabun Doss (1836), 1 Moo. Ind. App. 67. 

1069. .] — R. V, Keyn, No. 1124, post, 

1070. .] — A clerk whose duty it was 

to remit at once to his employers in Middlesex 
all money collected by him as their clerk, collected 
at York, on Apr. 18, a sum of money as such 
clerk, but never remitted any portion of it. On 
Apr. 19 & 20 he wrote & posted from places in 
Yorkshire to his employers in Middleset letters 
making no mention of the money so collected, 
on Apr. 21, he wrote & posted at Doncaster in 
Yorkshire to his employers in Middlesex a letter 
which was intended to make them believe that 
he had not then in fact collected the money in 
question : — Held : the receipt of the letter of 
Apr. 21, in Middlesex was sufficient to give 
jurisdiction to try the prisoner in Middlesex. 

If a shot is fired or a spear is thrown from a 
place outside the boundary of a county into another 
county with intent to injure a person in that 
county the offence is committed in the county 
within which the blow is given. So with a letter 
(Field, J.). — R. v, Rogers (1877), 3 Q. B. D. 28 ; 
47 L. J. M. C. 11 ; 37 L. T. 473 ; 42 J. P. 37 ; 26 
W. R. 61 ; 14 Cox, O. C. 22, C. C. R. 

Anrudation : — CTonsd. Bennett v. Coagriff (1878), 38 L. T. 177. 

1071. Offence committed outside jurisdiction — 
Completed in England.] — R. v. Munton, No. 994, 
ante. 


PART II. sect. 2, sub-sect. 2.— A. 


of bljramy under 32 Ifc 33 Viet. c. 20, 8. 
5 8 . The first marriage was con tructed in 
Toronto, tbc second in Detroit, U.S.A. 
The judge at the trial directed the jury 
that if prisoner was married to his 
fii*at wife in Toronto, & the second in 
Detroit, they should find him guilty : — 
Held: a misdiret^tion, & the jury 
should have been told in addition that 
before they found him gniilty they 
ought to be satisfied of his t)oing at the 
time of his second marriage a subject 
of H.M. resident in Canada, & that 
he had left Canada with intent to 
commit the oiycnc,e. — K. v. I^ierck 
(1887), 13 O. R. 226,— CAN. 

1066 ii. H. S. C., c. 161, 

?. 4, is not ultra vires the Dominion 
eglslaturo either as being repugnant 
,0 Imperial legislation or on any other 
rrounds. — R. v. Brierly (1887), 14 
). R. 525.— CAN, 

1065 iil. .] — Prisoner, who 

v’us a British subject, manied in New 
iCaland, & subsequently, while he 
ms serving as a member of the New 
'.ealand Expeditionary Force Sc his 
dfe was still alive, went through the 
)rm of marriage with another woman 
i England. On his return to New 
ealand prisoner was IndJctod for 
Igamy Sc convicted under (.’rimes Act, 


1908, s. 224 : — field : an enactment 
purporting to deal with crime bevond 
ilie territorial limits of the Dominion 
was beyond the power of the New 
Zealand Parliament, & the conviction 
must bo set aside. — R. v. Lander, 
[1919] N. Z. L. R. 305.~N.Z. 

PART II. SECT. 2, SUB-SECT. 3. 

1068 i. General rule — Offence com- 
mitted where it takes effect.] — An offence 
which was commenced In one province 
& completed in another, is triable in 
either province. — Ex p. 

(1898), Q. R. 7 Q. B. 422.— CAN. 

1068 ii. .] — Pfisoner was 

Indicted for having, at the City of 
Victoria, unlawffiiuy caused to be 
taken B., an unmarried girl, being 
under the age of sixteen years, out of 
the ijossesslon & against the will of 
her father, contrary to Crimiiial Code, 
8. 283. The evidence showed that the 
girl, by persuasion of letters written 
by prisoner in Victoria, Canada, ad- 
dressed to Sc received by her within the 
State of Washington, U.S.A. , was 
Induced to leave her father’s house in 
that State Sc meet prisoner at Victoria. 
Upon meeting her there he suggested 
that it was not too late for her to 
return home, but she declined, Sc 
prisoner thereupon took her to a house 
near Victoria, whore they spent the 
night t-ogether : — Held : It was essential 


[ to the offence that the girl should have 
, been in tlie possession of her father 
j at the time of the taking, Sc upon the 
I facts, when she mot prisoner at Victoria, 
she Iiad already abandoned that pos- 
session. — R. V. Blythe (1898), 4 
B. C. U. 276.— CAN. 

1068 iil. .3 — Master of a ship 

was found guilty of stealing oatmeal 
which hod been put on board at Keltor, 
in Scotland, to be conveyed under his 
charge to the proprietor at Mary 
Port, England. — H.M. Advocate v. 
Tw.™, (1842), 1 Broun, 425.--SCOT. 

1068 Iv. .] — A domiciled 

Englishman, rosldont in England, who 
had been lawfully apprehended In 
England & brought to Scotland for 
trial on a charge of falsehood, fraud. 
Sc wilful imposition, by sending letters 
from England to traders in Scotland, 
containing false statements Sc repre- 
sentations, whereby ho had fraudu- 
lently Induced them to forvmrd goods 
to him in England without paymg Sc 
without intending to pay for the same, 
was subject to the jurisdiction of the 
criminal ots. of Scotland as the forum 
delicti. — H.M. Advocate v. Wither - 
INGTON (1881), 8 R. (Ct. of Boss.) 41 ; 
18 Sc. L. R. 676.—flCOT. 

i. Offence emnmitted outside jurist 
diction.] — The Plato, a British ship, 
was wrecked. The crew rigged the 
long boat of eight tons burthen Sc 
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1072. By agent.] — If a man employ 

a conscious or unconscious agent in this country, 
he may be amenable to the laws of England, 
although at the time he was living beyond the 
jurisdiction (Loud Campbeli., O.J.)* — It. v. Gar- 
rett (1853), Dears. 0. C. 232 ; 23 L. J. M. C. 20 ; 
17 J. P. 77i ; 17 Jur. 1060 ; 2 W. R. 97 ; 2 C. L. R. 
100 ; 6 Oox, 0. 0. 260, C. C. R. 

AnnotcUion : — Refd. Liverpool Adelphl Loan Assoon. v. 
Fairhuret (1854:), 2 C. L. R. 512. 

1073. Libel posted In Ireland — Publication 

in England.] — libel written in Dublin, & received 
in London from an unknown hand, with the 
Dublin postmark, was published in Middlesex in 
the form of letters, which contained internal 
evidence of a request by the writer to the publisher 
to publish them in Middlesex : — Held : upon 
probable evidence of the loss of the envelopes, &> 
probable evidence of their being received by the 
post, this was a publication by the writer living 
m Dublin, by liis agent in Middlesex, & sufficient 
evidence of publication, both to authorize the 
reaffing of the libel & to go to the jury, upon an 
indictment charging the publication in Middlesex, 
the handwriting of deft, to the letters being proved 
by persons acquainted with its character. — R. v, 
Johnson (1805), 29 State Tr. 81 ; 7 East, 65 ; 
3 Smith, K. B. 94 ; 103 E. R. 26. 

AnnoMwm : — Consd. Biirdctt’s Case (1820), 1 Stale Tr. 
N. S. 1, Refd. Poorieakhoty Moodeliar v. H. (1835), 3 
Knapp, 34:8 ; Jannok(5e Doss v, Bindabun Doss (1836), 

1 Moo. lud. App. 67 ; CorapanMa de Mocambique v. 
British South Africa Co., De Sousa v. British South 
Africa Co., [1892] 2 Q. B. 358. Mentd. Kensington v. 
Inglie (1807), 8 East, 273. 

1074. Larceny committed within King’s 

dominions — Property brought Into England.] — If 

a larceny be committed out of the kingdom, 
though within the King’s dominions, bringing the 
things stolen into this kingdom will not make 
it larceny here. — Prowes’s Case (1832), 1 Mood. 
O. 0. 349 ; 9 0. & P, 219, n. 

A 7motfUio7i8 R. v, Madge (1839), 9 C. & P. 29 

Refd. R. V. Carr (1877), 15 Cox, C. C. 131, n. 

1075. .] — Prisoner had stolen 

goods in Guernsey & brought them to England, 

where he was taien & committed for trial ; 

Held : Guernsey not being a part of the United 
Kingdom, prisoner could not be convicted of 
larceny, for having them in possession here, nor 
of receiving in England the goods so stolen in 
Guernsey.— R. p. Debruiel (1861), 11 Cox, O. O. 
207 • 

Annotation : — Expld. R. v. ElHs, [1899] 1 Q. B. 230. 

XV I V. uai vviijr uuiuiiuvfcva anroaa — rropeny 


brought into England.] — A person who steals 
goods in Prance, cannot be tried in England for 
the offence, though he be found in possession of 
the stolen property there. — R. v. Madge (1839), 
9 O. & P, 29. 

Annotation .—Refd. R. v. Carr (1877), 16 Cox, C. C. 131, n. 

1077. ,1 — Prisoner was charged 

for stealing bonds of the Peruvian Govt. The 
bonds in question were transmitted by prosecutors 
to a customer in Paris. They were traced as far 
as Calais were stolen from the train after leaving 
that place. Prisoner was found dealing with 
them In London the question arose as to the 
jurisdiction of the Central Criminal Ct. to try the 
case, the robbery having been committed in 
Prance : — Held : there was no jurisdiction, — R. v, 
Carr (1877), 16 Cox, O. 0. 131, n. 

1078. Cheque forged & uttered abroad — 

Subsequent presentment In England.] — On an in- 
dictment for forging & uttering a cheque or order 
for the payment of money, it appeared that the 
cheque was dated as if drawn abroad, but there 
was evidence, by comparison of handwriting, that 
it was drawn by prisoner abroad ; & also evidence 
that he caused it to be presented to a banker 
abroad, through whom it was presented in this 
country, without a stamp : — Held : prisoner might 
be convicted of uttering it in this country, if he 
set it in circulation abroad. — R. v, Taylor (1865), 
4 P. & P. 611. 

1079. False pretences made outside England 

—Property obtained In England.] — Deft., who car- 
ried on business in the county of Durham, obtained 
goods on credit in tliat county from a traveller of 
prosecutors by means of false representations 
made by deft, to prosecutors in Glasgow, in which 
place they carried on business : — Held : (1) (Haw- 
kins, Wills & Bruce, JJ.) the offence was 
properly triable in the county of Durham on the 
ground that the offence consisted in obtaining 
the goods, & not in making the false pretences 
whereby they might be obtained, & therefore an 
Engl^h ct. had jurisdiction to try a charge of 
obtaining goods by false pretences where the 
goods had been obtained within the jurisdiction 
of the ct. dealing with the charge, although the 
false representations might have been made 
beyond the jurisdiction of the English cts. ; 
(2) (Wright, J.) the offence was properly triable 
in the county of Durham on the ground that, 
under the circumstances disclosed in the case, the 
possession of the goods by the deft, might be 
treated aa a possession in the county of Durham 


sailed in it to the Malian tha & Solomoi 
Group. The Inhabitants, amonirs 
whom were prisoners, fired arrows fron 
canoes & from the shqre, wounding: thi 
captain. In attempting to escape ti 
sea the boat went ashore on a reef 
part of the island. Prisoners & othe 
natives waded out to the boat & klUoi 
the captain : — Held: they could no 
be tried In Sydney as the juxisdictioi 
given to British C?ts. by Merohan 
Hhipp^ Act is limited to crime 
oommlttod on a British ship. As th< 
oSence was committed when the boa 
was ashore between high Sc low wate: 
mark she was not “ upon the hlgl 
even If she were a •* Biltisl 

who do acts wlthou 
« held amen 
i^i^®J^sdlctlon because of thel 
common design witl 
Crimea within th( 
V. WAINA & SWATOi 
(1874), 2 N. 8. W. L. R. 403,— AU8, 

rinft nnir Witl 

fm. ^ British India 

for convejranqe te port h 


British India, took the rice to G., a 
to a foreign territory, & there sold 
it. Ho was convicted at M. of criminal 
broach of trust a carrier under 
Penal Code, s. 407 :— HeW; (l) the 
sessions ct. at M. had no Jurlsdiotion 
offence tmder Code of 
Criminal Procedure ; (2) no offence 
was committed on the high seas so 
?? lurisdlction under 

o? extended by 23 & 

88.— BApu Daldi e. R. 
(1882), I. L. R. 5 Mad. 23. — IND. 

Off emc committed on high aeaa 
— — Itesps. were con- 

vloted to victoria of manalaughtor 
upon the high seae, & sentenced to 
fifteen years* penal servitude. On a 
return to a writ of habeas corpust the 
ot. ordered them to bo discharged, on 
the ground that a sentence oi penal 
servitude could not bo carried out in 
the polony without the prellnilnary 
diction of one of the Secretaries of 
; Penal Servitude Act, 
1857 (c. 8), was applicable to the 
polonies, with respect to sentences to 
he passed pn persoiis only triable there 


by virtue of Admiralty Offences 
(Colonial) Act, 1849 (c. 96), & as it 
appem-ed that by virtue of the above 
Imperial statutes & various acts of the 
colonial legislature, a sentence of 
penal servitude could bo carried Into 
execution in the colony, the return to 
the writ that they wore in custody “ to 
vmdergo such sontenoo ’* was sufficient. 
— R. t>. Mount (1875), 32 L. T. 279.— 
AUS. 


a. Indictment stating offence 

committed *' upon the sea '* — Whether 
court has jurisdiction .] — Where an 
indictment for felony committed on 
the high seas was framed merely 
“ upon the sea,** or open sea, “ to wit, 
at 9t. John’s, etc .** : — Held : since the 
ct. could try the offence only under 
the authority of the Act giving the 
same jurisdiction as the English 
Admiralty Ct., viz., over crimes 
committed “ on the high seas,* an 
Indictment for on offence ‘* upon the 
sea,*’ or open sea, did not import 
jurisdiction, & was bad, & prisoner 
discharged. — R. v. Oret (18.51), 3 
Nfld. b. R. 205.— NFLO. 



136 Criminal Law 

Sect* 2 . — Limits of crimmal jurisdiction : Suh-sccfs. 

under a representation made in Glasgow & con- 
tinuing in the county of Diu’ham. 

(3) The rule of common law restraining jurors 
from inquiring into facts arising beyond ^ the 
limits of the county was not at any time so strictly 
observed in misdemeanours as in felonies. It 
seems to me that in the case of a misdemeanour 
the offence can be properly dealt with in the 
county where the offence is completed, notwith- 
standing that some act constituting a material 
circumstance may have happened iiltogether 
bevond the jurisdiction (Bruce, J.). — K. v, 
Ellis, [1899] 1 Q. B. 230 ; 68 L. J. Q. B. 103 ; 
79 L. T. 532 ; 62 J. P. 838 ; 47 W. R. 188 ; 15 
T. L. R. 57 ; 43 Sol. Jo. 77 ; 19 Cox, C. O. 210, 
a C. R. 

Annotaiion: — As to (1) Refd. R. v. Oliphant (1905), 74 

L. J, K. B. 591. 

1080. Embezzlement by agent abroad — 

False accounts sent to England.] — R. v. Munton, 
No. 994, ante* 

1081. .] — Deft, was employed 

by a firm, carrjdng on business in Ixindon, to 
manage their branch establishment in Paris. It 
w^as his daily duty to enter on slips an account of 
all sums received by him in Paris for liis employers, 
&; to transmit these slips to them in London in 
order that the amounts might be entered up in a 
cash-book kept in London. On a certain date 
deft, received three sums in Paris which he fraudu- 
lently appropriated to Ids owm use, & omitted to 
enter the receipt thereof on the shps sent by him 
on that day to London, knowing intending that 
the same would in consequence be omitted from 
tlie cash-book, as was the case. Deft, was indicted 
at the Central Criminal Ct. imder Falsiffcation of 
Accounts Act, 1875 (c. 24), s. 1, for omitting, or 
concurring in omitting, material particulars from 
the cash-book, A convicted ; — Held : thg ct. had 
jurisdiction to try the case, A deft, was rightly 
convicted. — R. v. Oliphant, [1905] 2 K. B. 67 
74 L. J. K. B. 591 ; 94 L. T. 824 ; 69 J. P. 230 
53 W. R. 550 ; 21 T. L. R. 416 ; 49 Sol. Jo. 460 
21 Cox, C. C. 192, C. C. R. 

Annotation Mentd. K. v. De Marny, [1907] 1 K. R. .388. 

1082. Offence committed within Jurisdiction- 
Smuggling goods from England to Ireland.] — Deft., 
in England, concerted with M. a plan for smug- 
gling tobacco into Ireland, A in performance of 
such concerted jjlan, he took on board his vessel, 
on the high seas, from a cutter dispatched from 
Mushing for the purpose, a cargo of tobacco in 
illegal packages, sailed witli it to N., in Glamorgan- 
shire, there took on board a quantity of culm, in 
order to conceal the tobacco, A sailed thence to 
Youghal, in Ireland, where he landed the tobacco : 
— Held : deft, was properly triable in England, as 
having, in England, assisted A been concerned in 
an illegal unsliipping of prohibited goods within 
3 A 4 Will. 4, c. 53, s. 44, viz, : the trarLshipment 
of them from the foreign vessel to his own. — A.-G. 
V* Catt (1837), 3 M. A W. 7 ; Murp. A H. 300 : 
7 L. J. Ex. 38 ; 150 E. R. 10.33. 

1083. Joint making of implements of forgery 

—Agent in England — Principal abroad.]— R. v* 
Bull A Schmidt, No. 443, ante* 

1084. False pretences made in England — 

Property sent abroad from England.] — Where a 
false pretence is made in this country to induce 
persons to part with their money A send it to a 
pl^e abroad, A the postal orders A letters con- 
taining the money are posted in this country for 
transmission to the place abroad, there to be 
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received by the person making the false pretence, 
the offence of obtaining money by false pretences 
is committed in this country where the postal 
orders A letters are posted. — R. v* Stoddart 
( 1909), 73 J. P. 348 ; 25 T. L. R. 612 ; 63 Sol. Jo. 
678 : 2 Cr. App. Rep. 217, C. C. A. 

Annotations: — Mentd. R. v. Bradshaw (1910), 4 Cr. App. 

Rep. 280; R. v. BroAvnlow (1910), 74 J. P. 240; R. v. 

Norton, [1910] 2 K. B. 496 ; R. v. Pratley (1910), 4 Cr. 

App. Rep. 159 ; R. v. Ellsom (1911), 76 ,T. P. 38 ; R. v. 

Hill (1911), 76 J. P. 49 ; R, v. Savidffe (1911), 76 J. P. 

32 ; II. r. Vassileva (1911), 6 Cr. App. Rep. 228 ; R. v. 

Horn (1912). 76 J. P. 270 ; R. v. Monk (1912), 7 (ir. App. 

Rep. 119 ; Ibrahim v. R., [1914] A. C. 599 ; R. v. Schama, 

R. V. Abraniovitch (1914), 112 L. T. 480 ; R. v. Kinoli 

(1916), 85 L. J. K. B. 1575 ; R. v. Immcr, R. v. Davis 

(1917), 118 L. T. 416; R. v. Bliss Hill (1918), 82 J. P. 

194 ; R. V. Broadbent (1918), 13 Cr. App. Rep. 125 ; 

R. V. Sanders (1919), 14 O. App. Rep. 11. 

1085. By letters sent abroad — Property 

sent from abroad to England.] — H. ivrote A posted 
at N., in England, a letter addressed to G. at a 
place out of England, containing a false pretence 
by means of which lie fraudulently induced G. to 
transmit to N. a draft for £150 which he there 
cashed : — Held : there was jurisdiction to try IT. 
at N., the pretence was made at N., where also 
the money obtained by means of it was received. 
— R. V. Holmes (1883), 12 Q. B. D. 23; 53 

L. J. M. C. 37 ; 49 L. T. 540 ; 32 W. R. 372 ; 
15 Cox, C. C. 343 ; 47 .L P. .To. 756, C. 0. R. 

1086. Property obtained abroad.] 

— N., being in Soutliampton, w^rote A sent ccriain 
letters containing alleged false pretences to 
certain persons carrying on business within the 
jurisdiction of the German Empire, tliereby 
inducing them to part with cert.ain goods A 
deliver them to his order to certain persons in 
Hamburg. N. also sent to the same persons, 
certain alleged forged cheques in payment ; — 
Held : N. wa.s a fugitive criminal within Extra- 
dition Act, 1870 (c. 52), s. 26, A was riglitly 
conunitted by the police magistrate to await the 
warrant of the Secretary of State for his extra- 
dition. 

It is clear that there may be cases where a 
person ha.s committed a crime in a foreign country 
without ever being there, A who tliereforo could 
not be said to have fled from that country, A that 
is why the Act expressly defines the meaning of 
the expression “ fugitive criminal ” (Cave, J.). — 
R. V. Nn.LiNS (1884), 53 L. J. M. O. 167, D. C* 

i Aniwiation : — Apprvd. A Folld. R. v. Godfrey, [1923] 1 K. B. 

24. 

1087. Obscene matter published abroad — 

Advertisement In English paper.] — R. v* De Mauny 
N o. 606, ante. 

1088. Offence committed on high seas — Com- 
pleted in England.] — An information at common 
law for a conspiracy between the captain A purser 
of a man of war for planning A fabricating false 
vouchers to cheat the Crown, which planning A 
fabrication were done upon the liigh seas, is well 
triable in Middlesex, upon proof there of the 
receipt by the Commrs. of the Navy of the false 
vouchers transmitted thither by one of the con- 
spirators through the medium of the post, A the 
application there by a third person, a holder of 
one of such vouchers, a bill of exchange, for pay- 
ment, which he there received. — R. v* Bkisac 
( 1803), 4 East, 164 ; 102 E. R. 792. 

Annotations: — Consd Pooncakhoty Moodoliar v. R, (1835), 

3 Knapp, 348. Refd. R. v. Burdett (1820), 4 B. & Aid. 

95 ; Jannokoe Dose v. Bludabun Dohs (1836), 1 Moo. Ind. 

App. 0/ ; K. V. Meany (1867), 15 W. H. 1082; R. v. 

Oliphant, [1905] 2 K. B. 67. Mentd. He Royal British 

Bank (1857), 29 L. T. O. 8. 148 ; R. r. MoCallorty (1807), 

15 W. R. 1022; Mulcahy v. R. (1868), L. R. 3 H. L. 

306 ; 11. V. Parnell (1881), 14 iUjx* C. C. 608. 

1089. By foreigner— Death In England.]— 
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Prisoner & deceased were foreigners, & the latter 
died at Liverpool from injuries inflicted by 
prisoner on board a foreign ship on the high seas : 
— Held: the offence was not cognizable by our 
law, & the conviction for manslaughter was 
wrong, 

The injury which caused the death was inflicted 
by one foreigner upon another on board a foreign 
vessel upon the high seas ; &; consequently, if 

death had then & there followed, no offence 
cognizable by the law of this country would have 
taken place. 9 Geo. 4, c. 41, s. 8, therefore, is 
inapplicable ; & unless it be applicable, the con- 
viction cannot be sustained (Willes, J.). — R. v 
Lewis (1857), Dears. & B. 182 ; 20 L. J. M. O. 
104 ; 29 L. T. O. S. 210 ; 21 J. P. 858 ; 8 Jur. N. S. 
523 ; 5 W. K. 572 ; 7 Oox, C. C. 277, C. 0. It. | 

jnnotaiion : — Consd. K. v. Kcyii (1876), 13 C’ox, C. C. i 

403. ' 


are not triable by the Admlty. jurisdiction under 
11 Geo. 1, c. 29, 8. 7. — Easterby’s Case (1803), 
Russ. & By. 37 ; 2 Leach, 947, C. C. R. 

1094. Former jurisdiction of Admiralty & common 
law distinguished.] — ^Admiralty Case (1610), 12 
Co. Rep. 79 ; 77 E. B. 1357. 

Annotation : — Consd. It. v. Keyn (1876), 2 Ex. D. 63. 

See, also, Admiralty, Vol. I., p. 108, Nos. 120- 


Between high & low water mark.]- 


120 . 

1095. 

Constable’s Case (1001), 5 Co. Rep. 100 a ; 77 
E. R. 218. 

Annotations Admiralty CaHO (1609), 13 Co. Hep. 

61. Mentd. Gold v. Death (1616), Cro. Jac. 381 : K. & 
Waller v. Hanger (1015), a^Bulst. 1 ; Prideaux v. Wamc 
(1673), Frecm. K. H. 356; Onslow v. Horne (1771), 3 
Wm. HI. 750 ; Baldwin v. Elphinston (1775), 2 Win. Bl. 
1037 ; Dnnwich Corpn. v. Sterry (1831), 1 B. & Ad. 831 ; 


sWansea Corpn. (1840), 3 Excli. 413; u. Thiirbom 
(1840), T. & M. 67 ; Penryri Corpn. v. Holm (1877), 37 
1j. T. 133 ; The Schiller (C'aigo Ex.) (1877), 2 P. 1). 145 ; 
The Gas Float, Whitton (No. 2), [1806] P. 42 ; The 


Sub -SECT. 4. — Offences commiti'E!) on Seas 

AND Kivioks. ! 

A. In General, i 

1090. Rights & liabilities of persons on board I 
ship.] — (1) The Admlty. jurisdiction of England 
extends over British vessels, not only when they • 
are sailing on the liigh seas, but also when they ! 
are in the rivers of a foreign territory at a place j 
below bridges, where the tide ebbs & flows, <to i 
where great ships go. All seamen, wliatever their I 
nationality, serving on board British vessels, are 
amenable to the provisions of British law. 

An American citizen serving on board a British 
ship caused the death of another American citizen 
serving on board the same ship, under circum- 
stances amounting to manslaughter, the ship at 
the time being in the river Ciaronne within French ; 
territory, at a place below bridges where the tide ! 
ebbed & flowed, & groat sliips went : — Held : the j 
ship was within the Admlty. jui'isdiction. Sc j 
l>risoner was rightly tried <te convicted at the ; 
Central Criminal Ct. (2) Qu. : as to the effect of ; 
Merchant Whipping Act, 1854 (c. 101), s. 207. — i 
R. V, Anderson (1808), L. R. 1 C. C, R. 101 ; 
38 lu J. M. C. 12 ; 19 L. T. 400 ; 33 J. P. 100 ; i 
17 W. R. 208 ; 11 Cox, C. C. 198, C. C. R. j 

AniiotfUions : — Js to (1) Consd. It. r. Keyn (1876), 2 Kx. D. 
63 ; it. V. Carr (1882), 10 g. B. D. 76. Refd. Tlic PrineoKS 
/ I u-rA^ r 3 A. & E. 41 ; The M. Moxham (1876), 

. , Jhe Mecjca, [181)5] P. 05 ; Bolivia Repuhlic > 
V. ludemiiity Mutual Marine Arhcc., [lOOOJ 1 K. B. 785. 1 
(Generally, Mentd. Brown v, Burt (1911), 81 L. J. K. B. ! 


Olympic, [1913] P. 92. 

1096. .] — Embleton V. Brown, No. 

1045, ante. 

^097. .] — R. V. Keyn, No. 1124, post 

1098. Death by shot from shore.]— R. v. 

COOMBES, No. 1008, ante. 

1099. “ Within the body of the county - 

River Thames.] — R. v. Marsh (1015), 3 Bulst. 
27 ; 81 E. R. 23 ; sj(h nom. Marcties Case (ahas 
l*ALACiiiES Case), 1 Roll. Rep. 175. 

1100. Havens, creeks & rivers.]— 

Tlic Cts. of Common I.aw have concui’rent juris- 
diction with the Admlty. Cts. in murders com- 
mitted in the M. haven, Sc in all the other havens, 
creeks, Sc rivei*s in this realm. — K. v. Bruce (1812), 
Russ. Sc Ry. 243 ; 2 Leach, 1093. 

H/nm/r/Hoa Consd. It. v. Keyn (1876), 2 Ex. D. 63. 

1101 . Bristol Channel— Foreign ship.] 

— ITpon a count of indictment of three prisoners, 
for feloniously wounding with intent to do grievous 
bodilv liarm, it was proved the offence was com- 
mitted on board an American ship, in the P. 
roads, Bristol Channel, three-quarters of a mile 
from the coast of Glamoi-ganshire, at a spot never 
loft drv by the tide, & lying between Glamorgan- 
shire k F. H., an island commonly treated as 
part of the county of Glamorgan, the ship being 
at the time two miles from the island, on the 
inside. It was about ten miles to the opposite 
.shore of Somersetshire, Sc ninety miles from the 
roads to the mouth of the Channel : —Held : the 
part of the sea where the vessel was formed part 
of the county of Glamorgan, Sc tlie venue 


.•—Refd. II. V. Muilinan & Macky (1767), Park. 

1092. Jure gentium.] — A.-G. for Colony 

OP Hong Kong v, Kwok-a-Sing, No, 1012, ante. 
See, also, Pait XXIV., Sect. 1, sub-sect. 1. 

of accessories on shore — To 
- of ship on high seas — Admiralty Juris- 
diction.] — Accessories before the fact on shore to 
the wilful destruction of a ship on the high seas, 


'. C. R. 

anm.fa<iua‘*:-Reid. R. r. Koyu (1876). 2 Ex. R*/’3 ; The 
Mecca (1894), 71 L. T. 711. Mentd. The 
Lush. 6; WWtstablo Free Fishers r. Gaun (1861). 11 
C. B. N. 8. 387 ; Direct United States Cable Co. t?. Anglo 
American Telegraph Co. (1877), 2 App. Cas. 394. 

.,]—See, generally, Admiralty, \ ol. I., 

np. 108, 109. . . . ,0-70 

See Territorial Waters Jurisdiction Act, 1878 


part H. SECT. 2, SUB-SECT, 4.— > 

of Admiralty- 
was convicted b 
T '’ OJomrs. of a murd« 
boat withi 
'^bich was proved 1 
be within the body of the county < 
^ bounded by headland 
® could see across fro 
JS® of one to the other, 

the place whore the oRonoe was cob 


initted was within human sight. 
There was evidence that in part of 
the bay there were fifteen fathoms 
water, & that a vessel of 120 tons 
could sail there ; but thei'c was no 
ovidenoo of the bay having over been 
frequented by shipping, or of Admiralty 
proooss having boon executed there : — 
Held : the case was within the jurist 
diction of the Admiralty. — 11. > v. 
Mannion (1846), 2 Cox, C. C. 158, — IR. 


1 Great Jakes,] — The 

I great inland lakes of CTinada are 
‘ within the admiralty jurisdiction, & 
offences committed on them are as 
though committed on the high seas ; 

therefore any magistrate of this 
Province has authority to inqiiii’C into 
• offences oommltted on the lakes, 
i- although In American watere.—H. r. 

I Sharp (1869), 5 I . K. 135. — CAN. 
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Sect, 2. — Limits of criminal jurisdiction: Sub-secL 

4, 

(c. 73) ; Merchant Shipping Act, 1894 (c. 60), 
es. 686-687. 

B, On British Ships, 

1102. On high seas — Definition of high seas,] — 

The expression high seas ” when used with 
reference to the jmisdiction of the Ct. of Admlty., 
included all oceans, seas, bays, channels, rivers, 
creeks, & waters below low-water mark, & where 
great ships could go, with the exception only of 
such parts of such oceans, etc., as were within the 
body of some county (LiifDLEY, L.J.). 

A foreign or coloniid port, if it was part of the 
high se«'is in the above sense, would be as within 
t he jurisdiction of the Admlty. as any other part of 
the high seas. The jurisdiction, however, is neces- 
sarily limited in its application. It can only be 
exercised over persons or ships when they come 
to this country. An artificial basin or dock 
excavated out of land, but into which water from 
tiie high seas could be made to flow, woiild not, 
I apprehend, be in any sense part of the high seas, 
whether such basin or dock were in this country 
or any other (Lindley, L.J.). — The Mecca, 
[1805] P. 95 ; 64 L. J, P, 40 ; 71 L. T. 711 ; 43 
W. R. 209 ; 11 T. L. R. 139 ; 39 Sol. Jo. 132 ; 
7 Asp. M. Ij, C. 529 ; 11 R. 742, 0. A. 

Anrujlation : — Mentd. I’ocahontas Fuel Co. (Incorporated) 

V, Ainbatielos (l‘J'J2), 27 Com. Cas. 14S. 

1103. .] — (1) A hulk retaining the general 

appointments of a ship, registered as a British 
ship, hoisting the British ensign, although only 
used as a floating warehouse, is priind facie suffi- 
ciently a British ship to be within Merchant 
Shipping Act, 1854 (c. 101), s. 267, a crime 
committed therein is within the jurisdiction of 
the Admlty. 

(2) Senible : there would be jurisdiction at 
common law if a British ship was on the high seas, 
or infra primes pontes, or in a tidal river where 
great ships come & go. The ofitenco need not be 
consummated or wholly completed on board such 
ship to give jurisdiction. — R. v, Armstrong 
(1875), 13 Cox, C. C. 184. 

Annotation :~As to (2) Refd. R. r. Keyn (1S7G), 2 Ex. D. 63. 

1104. .] — R. V , Dudley &; Htephens, 

No. 334, ante, 

1105. Act justifiable while within foreign 

jurisdiction.] — (1) The master of an English vessel 
contracted with the Chilian Govt, to convey banished 
Chilian subjects from Valparaiso to Liverpool, & they 
were put on board under duress, & so conveyed 
against theu* will : — Held : assuming the master 
could justify what he did within the Chilian 
jurisdiction, yet, after the vessel passed out of it, 

was guilty of a wrong amounting to a false 
mprisonment. 


(2) Although an English ship in some respects 
carries with it the laws of her country in the 
territorial waters of a foreign state, yet in other 
respects it is subject to the laws of that state 
as to acts done to the subjects thereof. 

(3) It is clear that an English ship on the high 
seas, out of any foreign territory, is subject to the 
laws of England, & persons, whether foreign or 
English, on board such ship ai*e os much amenable 
to English law as they would be on English soil 
(Brle, O.J.). — R. V , Lesley (1860), Bell, C. O. 
220 ; 29 L. J. M. C. 97 ; 1 L. T. 462 ; 24 J. P. 
115 ; 6 Jur. N. S. 202 ; 8 W. R. 220 ; 8 Cox, C. C. 
269, C. C. R. 

Annotations : — As in (2) Consd. R. v. Keyn (1876), 2 Ex. D. 

03. QensrallUt Montd. Seymour v. Boott (1863), 8 L. T. 

611 ; PhiUips v. Eyre (1870), L. R. G Q. B. 1 ; FraclH, 

Times v. Carr (1899), 81 L. T. 60. 

1106. Offender not a British subject.] — 

PrevOt’s Case (1799), cited in 1 Taunt. 32 ; 
i 127 E. R. 741. 

I Amiotations : — Refd. R. V. Serva (1845), 1 Cox, C. O. 292 ; 
i R. t*. Lopez, H. u. Battler (1858), 7 Cox, C. C. 431. 

I 1107. .] — Sauvajot’s Case (1709), 

cited in 1 Taunt. 32 ; 127 E. R. 741. 

i Annotations .‘—Refd. R. V. Borva (1845), 1 Cox, C. C. 292 ; 

R. r. liopez, R. v. Battler (1858), 7 Cox, C. C. 431. 

1108. .] — A cow’s Case (1806), cited 

in 1 Taunt. 32 ; 127 E. R. 741. 

Annotatioyis .—Refd. R. V . Serva (1845), 1 Cox, C. C. 292 ; 

R. r. Lopez, K. r. Battler (1858), 7 Cox, C. C. 431. 

I 1109. Even though illegally detained 

I on ship.] — A foreigner on board an English ship 
i on the high seas is subject to the law of England, 

; & therefore, if ho there docs an act which is a 
; cruninal offence by the law of England, he may be 
i punished for it by that law, & may, by virtue of 
18 tk, 19 Viet. c. 91, s. 21, be tried for the offence 
before any ct, of justice in tlie Queen’s dominions 
I having cognisance of such crimes when committed 
' within its limits, within whose jurisdiction he 
j may be brought, for when so brought, he is’, within 
the language of the Act, “ found wdthin its 
; jurisdiction.” Nor is it material, as to the liability 
I of the foreigner to punishment or to the juris- 
i diction of the ct. to try him, that he was illegally 
! by force taken on board the English ship 
: there detained in custody at the time of the 
; committal of the offence, the act alleged to be a 
; crime not being committed for the purpose of 
releasing himself from the illegal duress. 

' Where a foreigner who, being illegally arrestc*d 
in a foreign town & taken & kept in custody on 
board an English ship on the high sens, shot dead 
, the officer who arrested him, out of malice prepense, 
& not with a view to escape : — Held : his con- 
viction for the murder by the Central Criminal Ct., 
within whose jurisdiction lie was brought for 
trial, was good. — R. v, Lopez, R. v, Sattler 
i (1858), Dears. & B. 525 ; 27 L. J. M. C. 48 ; 30 


»ART II. SECT. 2, SUB-SECT. 4.~B. 

d. On high seas — Boat ashore be- 
veen high d? low water -mark.] — A 
{rltifih Bliip wafl wrecketi. The crew 
the long boat of eight tons 
urthen & salleil in it to the Mallantha 
, Solomon Group. The inhabitants, 
giongst whom were prieonerfl, tired 
rrowH from canoes from the shore, 
ounding the captain. In attempting 
\ escape to sea the boat wont ashore 
1 a rt>ef, part of the Island. I'risoners 
other natives waded out to the boat 
killed the captain : — Held : they 
uld not be tried in Sydney as the 
lisdictlon jrivon to British Cts. by 
5rohant Shipping Act Is limited to 
mes comrnltiyed on a British ship, Sc 
the offence was committed when the 
at was ashoro between high & low 
ter mark she was not “ upon the 


high seas even if sho was a “ British 
Ship,” & consequently there was no 
jurisdiction. — R.. v. Waina & Swa'poa 
(1874), 2 N. S. W. L. It. 403.— AUS. 

e. Stealing from the person.) 

— Rrlsonor was convicted at quarter 
sessions of attempting on the high 
seas to steal from the person. He was 

_ - , ____ ct. 

had jurisdiction to try prisoner. — It. v. 
1>RICE (188.0), 6 N. 8. W. L. R. 139 ; 
1 N. S. W. W. N. 147.— AUS. 

f. .) — Prisoner, a foreigner, was 

arrested & committed for trial on 
a charge of theft coramitted on a 
British vessel on the high sons. His 
discharge was applied for on the 
^iind that the committing magistrate 
had no jurisdiction^ the preliminary 


examination having taken place before 
the assent of tho Governor-General, 
assenting to tho institution of the 
proceedings, reiiuirod by Code, s. 691, 
had been received : — Held : deft, was 
liable to arrest for an offence committed 
on board of a British ship on the high 
seas notwithstanding the limitation 
contained in sect. 591, & the 


A VI, 


R. V . Neiiaon (1918), 62 N. S. K. 42 ; 
40 D. L. n. 120.— CAN. 


Commission of offence by 

British suhjeH on foreign Mip.)— The 
cts. in England have power by 80 L. 
31 Viet. c. 124, 8. 11, to try British 
BubJootfj for offences committed on 
board of foreign ships on tho high seas, 
provided tho offender does not belong 
to tho ship ; but tho Supreme Ct. 
of the colony has no such power. 



Pabt II. — ORiaiNAL Ceiminal Jurisdiction. 


139 


L. T. O. 8. 277 ; 22 J. P. 84; 4 Jur. N. 8. 98 { 

« W. R. 227 ; 7 Cox, 0. C. 431, C. 0. B. 

Annotaiions : — Con«d. R. v. Leslie (1860), 8 Cox, C. C. 269. 
Refd. H. V. Anderson (1868), L. U. 1 O. G. K. 161 ; R. v. 
Koyn (1876), 2 Ex. D. 63 ; R. r. Carr (1882), 10 Q. B. D. 
76. Mentd. Cammell v. Sewell (1858), 3 H. & N. 617 : 
R. V, Tivnan (1864), 10 L. T. 499 ; The Princess Royal 
(1870), 39 L. J. Adm. 43. 

1110. ^ Sufflolenoy of evidence as to.] — A 

ship had sailed from London on a China voyage, 

& three chests of tea were stolen from her when 
off Wampa. It was stated that Wampa was on 
a river, twenty or thirty miles from the sea, & no i 
evidence was given as to the tide flowing there 
or not : — Held : this was sufficient evidence that 
t/he ship was on the high seas to give the Central 


7 C. & P. 064 1 Mood. C. C. 494, C. C. „ 

Anmytations : — Consd. R. v. Anderson (1868), L. R. 1 C. O. R. i 

161 ; R. V. Carr (1882), 10 Q. B. 1). 76. Mentd. R. v. I 

Hughes 0857), 7 Cox, O. C. 301. | 

1111. In tidal rivers — Below bridges & where j 

great ships go.] — R. v. Armstrong, No. 1103, j 
ante. i 

1112. Offender not a British subject.] j 

— R. V. Anderson, No. 1090, ante. 

1113. .] — Certain bonds or valu- 

able securities were stolen from a British merchant 
sliip whilst she was lying afloat, in the ordinary 
course of her trading, in the river at R., in Holland, 
moored to the quay, & were afterwards wrongfully 
received in England by prisoners with a knowledge 
that they had been thus stolen. The place where 
the ship lay at the time of the theft was in the 
open river, sixteen or eighteen miles from the sea, 
but within the ebb & flow of the tide. There were 
no bridges between the ship & the sea, & the 
place whore she lay was one where large vessels 
usually lay. It did not appear who the thief was, 
or under what circumstances he was on board the 
ship : — Held : prisoners could be properly tried 
&; convicted at the Central Criminal Ct. in this 
country, as the larceny took place within the 
jurisdiction of the Admlty. of England. — R. v. 
Carr (1882), 10 Q. B. D. 76 ; 62 L. J. M. C. 12 ; 
47 L. T. 450 ; 47 J. P, 38 ; 31 W. R. 12 ; 4 Asp. 
M. L. O. 604 ; 16 Cox, O. C. 129, C. C. R. 

Annotation: — Refd. The Mecca, 11895) P. 95. 

1114. In foreign ports.] — R. v. Jemot (1812), 
Russell on Crimes & Misdemeanours, Stli ed. 34. 
Antwtaiions : — Consd. R. v. Anderson (1868), L. R. 1 C. C. R. 

161 ; R. V. Carr (1882), 10 Q. B. 1). 76. 

1116. .] — The Mecca, No. 1102, ante. 

1116. What is British ship — Hulk used as floating 
warehouse.] — R. v. Armstrong, No. 1103, ante. 

1117. Proof of nationality — Oral evidence 

sufficient.] — To prove that a ship is a British ship, 
it is not necessary to produce the regist^er or a 
copy thereof ; it is sufficient to show orally that 
she belongs to British owners, & carries the 
British flag. — R. v. Allen (1866), 10 Cox, C. C. 


.] — On a trial for mali- 
ciously wounding on the high seas, it was stated 
by three witnesses that the vessel was a British 
ship of Shields, Sc that she was sailing under the 
British flag, but no proof was given of the register 
of the vessel or of the ownership : — Held : the 
ct. had jurisdiction over the offence ; (1) because 
the evidence was sufficient to prove that the 
vessel was a British vessel ; (2) because even if it 
had appeared that the vessel was not registered, 
the ct. would stiU have jurisdiction, as there is 
nothing in Merchant Shipping Acts to take away 
that jurisdiction, & (3) by reason of the Merchant 
Shipping Act, 1854 (c. 104), s. 106, which provides 
Afl regards the punishment of offences com- 
mitted on board such a ship, she shall be dealt 
with in the same manner as if she were a recognised 
British ship. — R. v. Seberg (1870), L. R. 1 C. C. R. 
264 ; 22 L. T. 523 ; 34 J. P. 468 ; 18 W. R. 935 ; 
11 Cox, C. C. 520 ; sub nom. R. v. VoN Seberg, 
39 L. ,T. M. C. 133, C. C. R. 

1119. British register — Alien owner.] 

— Upon tlie trial of a foreigner for a homicide 
committed on board a foreign built ship on the 
high seas, it was proved that the ship was manned 
by foreigners, but had been registered as a British 
ship under Merchant Shipping Act, 1854 (c. 104), 
Sc at the time the offence was committed, was 
sailing under the British flag, Sc that the owner 
resided in Ix)ndon, but it was admitted that he 
was not a natural-born British subject : — Held : 
the register of the ship, coupled with the facts 
that she was sailing under the British flag, & that 
the owner was resident in England, amounted to 
primd facie evidence that the ship was British. — 
R. V. Bjornsen (1865), Le. Sc Ca. 545 ; 6 New 
Rep. 179 ; 34 L. J. M. C. 180 ; 12 L. T. 473 ; 
29 J. P. 373 ; 11 Jur. N. S. 589 ; 13 W. R. 664 ; 
10 Cox, C. C. 74 ; 2 Mar. 1.. C. 210, C. C. R. 

1120. On King’s ship.] — R. v. Devon J J., Ex p. 
Public Prosecutions Director, No. 1138, post. 

1121. Rights & liabilities of persons on board.] — 
An English ship may be considered as a floating 
island, & in that ship persons become subject to 
the English laws alone (Holroyd, J.). 

Men, when on board an English ship, have all 
the rights belonging to Englislunen, ^ are subject 
to all their liabilities. If they have committed 
any offence they must be tried according to 
English law. If any injury has been done to 
them they have a remedy by applying to the laws 
of this countrv for redress (Best, J.). — Forbes v. 
Cochrane (1824), 2 B. & C. 448 ; 2 State Tr. N. S. 
147 ; 3 Dow. Sc Ry. K. B. 679 ; 2 L. J. O. S. K. B. 
67 ; 107 E. R. 450. 

Annotation : — Refd. Grace, The Slave (1827), 2 Htig. Adm. 

94. 

1122. .] — R. V. Lopez, R. v. Sattler, No. 

1109, ante. 

1123. .] — R. V. Lesley, No. 1105, ante. 


The jurtad lotion given to colonial ots 
by 12 & 13 Vlct. c. 96, to try caaes o; 
oiloncoa committed ** whore tho Ad 
inlral haa juriadlotion ** appliea onh 
to oitenoea ooramltted on board Britiaj 

BoPi 

(1874), 2 C. A. 698 ; 2 J. 11. 62.— N.Z. 

h. What is a Britiafi ship.] — 
Prlaonor commanded a vessel tha 
aa^d under British colours : — Held 
Humoiont evidence that tho vessel wa 
in fact British. 

captain of a Brltisl 
^ l-be harbour of one of th 
Paclflp Islands, of which tho Erenol 
murdered pi 

a British subject ; Suprom 


Ct. bad jurisdicUon to try the case 
under 9 Geo. 4, c. 83, s. 4. — R. v. 
Horn (1854), 1 N. S. W. S, C. R. 43.— 

AUS. 

k. .] — R. V. Harvky (1869), 

8 N. S. W. S. C. K. 340.— AUS. 

l. .] — Prisoner, second mate 

of a ship, was tried bcfoic tho Ot. of 
Queen’s Bench, Quebec, on an indict- 
ment for manslaughter. He bad 
iU-treated on the high seas a seaman of 
tho name of M. so grievously that ho 
had to bo put on shore at K., whore 
he died. His death, aoooniing to 
medloal testimony, having boon ac- 
oderated by the ill-treatment ho had 
received. On a reserved case : — 
Held: (1) in order to prove that a 


steamer upon which a crime has been 
committed was a British steamer, it 
was not necessary to file the register 
of the steamer, & it is sufficient to 
establish that she sailed under the 
British flag; (2) where a person dies 
in this I^rovlnce from ill-treatment 
rt^oeived while on board of ship at sea, 
the trial for manslaughter of the 
author of such Ill-treatment must take 
place in tho district where death 
ensued, & not in the district where 
accused w^as arrested. — R. v. Moore 
(1881), 2 D. C. A. 52.— CAN. 

m. Application of English 

law — Stowaway.] — R. v. McCarthy, 
R. t>. Farreli. (1922), 69 D. L. R. 92 ; 
37 Can. Crlm. Cos. 221.— CAN. 
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Criminal Law and Procedure. 


Sect, 2. — Limits of criminal jurisdiction: Sub-sect^ 
4,0. ; svib-sect, 5.] 

C. On Foreign Skips. j 

1124. General rule — Within three mile limit.] j 

— Prisoner was indicted at the Central Criminal 
Ct. for manslaughter. He was a foreigner & 
in command of a foreign ship, passing within 
three miles of the shore of England on a j 
voyage to a foreign port, & whilst within ' 
that distance his ship ran into a British ship ! 
sank her, whereby a passenger on board the 
latter ship was drowned. The facts of the case 
were such as to amount to manslaughter by 
English law :~-Held : (1) (Lord Coleridob, C.J., 
Brett & Amphlett, JJ.A., Grove, Denman, ; 
Lindley, JJ., diss.)^ the Central Criminal Ct. had I 
no jurisdiction to try prisoner for the offence j 
charged, on the ground that, prior to 28 Hen. 8, | 
c. 15, the admiral had no jurisdiction to try ' 
offences by foreigners on board foreign ships, * 
whether within or without the limit of three 
miles from the shore of England, that that «fe the 
subsequent statutes only transferred to the : 
Common Law Cts. & the Central Criminal Ct. the 
jurisdiction formerly possessed by the admiral, & 
therefore, in the absence of statutory enactment 
the Central Criminal Ct. had no power to try such 
an offence ; (2) (Lord Coleridge, C.J., Breti^ A 
Amphlett, JJ.A., Grove, Denman, & Lindley, 

TT \ XI.-. — :xi-i— Jl 

English criminal law extended over those limits, 

& the admu'al formerly had, the Central Criminal 
Ct. now has, jurisdiction to try offences there 
committed although on board foreign ships ; 

(3) (Lord Coleridge, C.J., & Denman, J.) 
prisoner’s ship having run into a British ship A 
sunk it, & so caused the death of a passenger on 
board the latter ship, the offence was committed 
on board a British ship, & therefore, the Central 
CYiminal Ct. had jurisdiction. 

(4) Whatever of the sea lies within the body of j 
a country is within the jurisdiction of the common 
law. WTiatever does not, belonged formerly to 
that of the Admlty., & now belongs 1)o the cts. to 
which the jimsdiction of the admiral has been : 
transferred by statute ; wliile in the estuaries A 
mouths of great rivers, below the bridges, in the 
matter of murder A mayhem, the jurisdiction is 
concurrent. On the shore of the outer sea the 
body of the country extend so far as the land is 
uncovered by water. So rigorous has been the 
line of demarcation between the two jurisdictions, 
as regards the shore between the high & low 
water mark, the jurisdiction has been divided i 


between the Admlty. & the common law according 
to the state of the tide (Cockburn, C.J.). — K. v. 
Keyn (1876), 2 Ex. D. 63 ; 46 L. J. M. 0. 17 ; 
41 J. P. 617 ; 13 Cox, C. C. 403, C. C. R. 
Annotationa : — As to (1) Refd. R. v. Dndloy & . 

(1884), 14 Q. B. D. 273. Generally, Mentd. R. v. Floiohor, 
Kx v. Bimie (1876), 35 L. T. .538 ; Blackpool Pier Co. & 
South Blackpool .Jetty Co. v. Fyldo Unloa Assmt. Com. 

& Layton with ' ,1 

Mecca (1894), 64 L. J. P. 40 ; Badischo Anilln und Soda 
Fabrik v. Johnson & Basle Chemical Work‘<, Bindsohedler, 
[18071 2 Ch. 322 ; Davidseon v. Hill, [1901] 2 K. B. 
606 ; Carr v. Fracis Times, [1902] A. C. 176; West 
Rand Central Gold Mining Co. v. R., [1905] 2 K. B. 391 ; 
Denaby & Cadeby Main Collieries v. Anson, [1911] 1 
K. B. 171; A.-G. tor British Columbia u. A.*G. for 

Canada, [1914] A. C. 153 ; Secretary of State for India 
r. Chelikani Rama Rao (1916), 85 L. J. P. C. 222 ; John- 
stone V. Pedlar (1921), 90 L. J. P. C. 181. 

See, now, Tenitorial Waters Jurisdiction Act, 
1878 (c. 73). 

1125. On high seas — Murder by crew of captured 
vessel.] — By a convention between England A the 
Emperor of Brazil, the slave trade was declared 
to be piracy, A powers were mutually accorded 
for the Ausitation A capture of the vessels of either 
nation when so engaged, but subject to certain 
conditions : — Held : these conditions must be 
scrupulously adhered to, in order to give validity 
to the seizure of vessels under such convention, 
A where a capture had taken place wliich was not 
attended by all the formalities required by the 
convention, if the crew of the captured vessel 
rose upon their captors A killed him, they could 

i\. V, iC5Ji;itVA ^ vttr. tx- jvir. uo j x 104 ; 

0 State Tr. N. S. 197 ; 10 J. P. 134 ; 1 Cox, 0. C. 
292 ; sub nom. R. v. Maj.wel, 6 L. T. O. S. 188, 

C. C. R. 

Annrttations : — Folld. R. v. Kcyn (187G), 2 Ex. I). 63. Refd. 
Shea V. R., Dwyer ??. R. (lHt8), 3 (/OX, 0. (>. 141. Mentd. 
The Princess Royal (1870), L. H. 3 A. Ifc E. 41. 

1126. Murder — Death taking place In 

England.] — R. v. Lewis, No. 1089, ante. 

1127. Scuttling ship — Conspiracy to defraud 

Insurers.] — R. v. Koiin, No. 830, ante. 

1128. Homicide by foreigner.] — R. r. 

Bjornsen, No. 1119, ante. 

1129. Within territorial waters — Common law 
jurisdiction.] — R. v. Cunningham, No. 1101, ante, 

]}, Court of Trial. 

1130. Central Criminal Court — Larceny on British 
ship — In foreign river.] — R. v. Allen, No. 1110, 
ante. 

1131. Below bridges.] — R. v. 

Carr, No. 1113. ante. 

1132. Destroying ship — Accessory before 

the fact.] — 7'lie Central Criminal Ct/. has jurisdic- 
tion to try accessories before tlifi fact to t Jie felony 


PART II. SECT. 2, SUB-SECT. 4.— C. 

n. On high seas — Agnimt British 
subject.] — A British ct. has no juris- 
diction to punish a foreigner for an 
offence committed on the high seas, 
in a foreign ship, against a British 
subject. — R. V. Kinsman (1853), 
James, 62. — CAN. 

o. By foreign subject.] — Ac- 

cused, who was a subject of the State 
of Junaghail, committed an offence 
on a ship owned by a subject of the 
Junaghad State, when it was on the 
high seas some eighteen miles off the 
coast of the Kanara District. A 
question having arisen whether he 
could be tried for tlie offence by the 
First Class Magistrate of Kanvar : — 
Held: the magistrate had no juris- 
diction to try atjcused."— R. v. Pctnja 
Guni (1917), 1. L. R. 42 Bom. 234.— 
IND. 

p. Within terriiorinl waters. ] — A 
Bheriff has jurisdiction to try a foreign 


1 sailor for an offence committed by 
him on board a foreign vessel lying 
within the sheriff’s territory, upon a 
seaman (uigaged in that vessel. — 
Lewih V. Buaih (1858), 3 Irv. 16 ; 30 
Sc. Jur. 508.---SCOT. 

q. .] — A Dane, master of a 

steam trawler registered In Norway, 
W'as charged in D. Hiieriff Ct. with a 
contravention of the 8ea Fisiieries 
Regulation Act (Scotland), 1895 (c. 42), 
8. 10 (4 ), by using on a certain date the 
method of fishing known as otter- 
trawling “ in a part of the Moray 
Firth, which is within a lino drawfi 
from Duucansby Head in Caillincss 
to Rattray Point in Aberdeenshire, 
& is witliln the area specified in bye- 
law No. 10 made by Flsliery Board of 
HcotJaud ” made under Herring Fisiierv 
(Hcotland) Act, 1889 (c. 23), s. 7. The 
locus of the alleged offence wivs 
admittedly within the area specified in 
the bye-law & was out with a line 
drawn at a distance of one marine 


league from low'-w’at(?r mai’k on the 
adjacent coast,. Accused objected tliat 
ho was not subject to the jurlH<Uctiou 
of the D. Sheriff Ct. on the ground that 
the statutes bye-laws w'oro in- 
applicable as regarded forelgnei‘8 to 
such part of tlie area specified as 
Jay out with the txjrritorial JuWsdlctlon 
of the British (Jrown, &, tliat the locus 
liiiellcd was bv international law out 
with sucli jurisdiction. Accused was 
convicted. Aiipcal : — Held : accused 
was subject to D. Sheriff Ct. & the 
conviction & sentence w^as legal & 
comjietent. — Mohtknhkn v. Pictkiw 
(19U6), 8 F. (Ct. of Sess.) 93.— 45COT. 

PART n. SECT. 2. SUB-SECT. 4.— D. 

r. Ordinary (riminal courts — Ad- 
miralty Offences {Colonial) Act, 1849 
(c. 96). d> 23 (t- 24 Fid. c. 88.}— An 
offence committed on the high seas, 
but/ wdthln three miles from the coast 
of Britisli India, as being committed 
within tlio territorial limits of British 
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of “ casting away & destroying a ship,” on the 
high seas, on an indictment in tlie usual form 
against principal & accessory, though the principal 
felon be not amenable to justice. The under- 
writers on a policy of goods fraudulently made are 
within 1 Viet., c. 89, s. (5, though no goods were 
put on board. — R. v. Wallace (1841), Car. & M. 
200 ; 2 Mood. C. 0. 200, C. C. R. 

1133. Murder on British ship— On high 

seas.] — R. v. Lopez, R, v. Sattler, No. 1100, 
ante* 

1134. Manslaughter on British ships— In 

foreign territorial waters— By foreign member of 
crew — Effect of Merchant Shipping Act, 1854 
(c. 104), s. 267.] — R. V* Anderson, No. 1090, 
ante* 

1135. Assizes — Where prisoner “ found — 
Offence by foreign member of crew of British ship 
— On high seas.] — R. v* Lopez, R. v* Sattler, No. 
1109, ayiie* 

1136. .] — R. V* Menham a Fox (1858), 1 

F. & F. 309. 

1137. Quarter sessions — Prisoner apprehended 
within Jurisdiction — Larceny on British ship — On 
high seas— Larceny Act, 1861 (c. 96), s. 115.] — 

R. V* Peel, No. 1022, ante* 

1138. j — K. T. Levon 

JJ., Exy* Public Prosecutions Lirector (1923), 
40 T. L. R. 213, D. C. 

1139. Jurisdiction of Justices — Vessel passing 

through several Jurisdictions.] — A vessel on her 
way up a river, may pass through several juris- 
dictions, but the justices of the place on land into 
which the offender is first carried, have jurisdiction 
to try & convict him (J /Ittledale, J.). — R. v* 
Nunn (1828), 3 Man. A Ry. K. B. 75 ; 2 Man. & , 
Ry. M. C. 1 ; 7 L. J. O. 8. M. C. 10. i 

Sec Central Criminal Court Act, 1834 (c. 30), [ 
B. 22 ; Admiralty Offences Act, 1844 (c. 2) ; 
Territorial Waters Jurisdiction Act, 1878 (c. 3) ; 
Merchant Shipping Act, 1894 (c. 00), ss. 085-087. 


Sub-sect. 5. — Offences committed by Alip:ns. 

1140. Whether liable for treason — Act done in 
course of war.]— Waubeck’s Case (1500), cited 
7 Co. Rep. 6b; 77 E. R. 384. 

;~Mentd. II. v. Tucker (1694), ] Ld. ilayin. 1. 

See Nos. 6001—0001, post* 

1141. Offence by alien prisoner of war in 

England.] — Molieres’ Case (1758), Fost. 188. 
AmioUMons 11. r. Johusuii (1805), 6 East, 583. 

Mentd. li. V. Maiminif (1849), 1 Den. 4G7. 

1142. Alien resident in England— Whether liable 
for offences committed abroad.]— R. v* Bernard, 
No. 067, ante* 

1143. — -.] — It iy a crime on Iho part 

ot a British subject, or for a foreigner owing 


temporary allegiance to the Crown of England, 
to plot & conspire for the commission of a crime 
in a foreign country, or for the commission of a 
crime in this country (Lord Campbell, C.J.). — 
R. V* Tchorzewski (1858), 8 State Tr. N. S. 1091. 

1144. Offence committed on foreign ship abroad 
— General rule.] — R. v* Lewis, No. 1089, ante* 

1145. By alien prisoner of war.J — A man- 

slaughter committed in China, by an alien enemy, 
who had been a prisoner of war, & was then acting 
as a mariner on board an English merchant ship, 
on an Englishman, cannot be tried here under a 
commission issued in pursuance of 33 Hen. 8, c. 23, 
& 43 Geo. 3, c. 113, s. 6. — R. v* Depardo (1807), 
1 Taunt. 26 ; Russ. & Ry. 134 ; 127 E. R, 739, 
C. C. R. 

Annoiaiiona: — Refd. K. v. do Mattos (1836), 7 C. & P. 458 ; 

R. V. Serva (1845), 2 Car. & Kir. 53 ; R. v. Lopez, R. v. 

Sattler (1858), Dcarw. & B. 525. 

1146. Death on English ship.] — The crew 

of an English ship being on shore, a quarrel arose 
between a Spaniard & one of them, which led to 
blows by the Spaniard, which killed the other. 
The death took place on board the ship. The 
Spaniard was brought to England, &: indicted & 
tried in London under a special commission issued 
in pursuance of 9 Geo. 4, c. 31, s. 7 : — Held : under 
the circumstances, he could not be convicted (1) as 
he was not a “ subject of His Majesty ” within the 
meaning of sect. 7 of the Act, (2) as the death was 
on shipboard, though the blows wore given on 
shore, the offence could not be said to have been 
committed according to the words of the statute, 
“ on land out of the United Kingdom.” — R. v* 
I)E Mattos (1830), 7 C. & P. 458. 

1146a. Offence under Aliens Order — Punishable 
on summary conviction.] — An objection that a 
.statutory order has not been formally proved must 
be taken at the trial by a person charged with an 
offence under such order. If the objection is not 
taken then, the point cannot be raised on appeal. 
Aliens Restriction (Amendment) Act, 1919 (c. 92), 
lias not repealed Aliens Restriction Act, 1914 
(c. 12), s. 1 (1). Where, therefore, a person is 
charged with an offence under an order made 
under these Acts, the onus is upon that person to 
prove that he is not an alien A is not on the prose- 
cution to prove that he is an alien. Offences under 
the Aliens Order, 1920, are triable only in cts. of 
summary jurisdiction A not on indictment. — R. r. 
Kakelo, [1923] 2 K. B. 793 ; 92 L. J. K. B. 997 ; 
129 L. T. 477 ; 87 J. P. 184 ; 39 T. L. R. 071 ; 
08 Sol. Jo. 41 ; 27 Cox, C. C. 454 ; 17 Cr. App. 
Rep. 149, C. C. A. 

1147. Offences committed within territorial 

waters — Manslaughter by negligence.] — R. v, 

Keyn, No. 1124, ante* 

Offences committeftl aboard British ships.] — See 

Sub-sect. 2, ante* 

ScCy generally y Aijens, Vol. II., pp. \2l et scq. 


India, in ruuiHhabln nuder the i>r()- 
visioiiH of iho 1‘enal (^odo. The 
ordinary criminal cts. of the country 
Jiavo jurisdiction over such ofTonces 
{>y virtue of tlio above Acts.— R. r. 

(1871), 8 Horn. Cr. 

^a, DO. — IND. 

PART II. SECT. 2, SUB-SECT. 6. 

^. Whether liable for treason.]— A. 
foreigner who has his fixed domicile 
m Natal Is subject to ti»e law as to 
hlKh T-reaHon in the same way as a 
v. Phosussky 

(1900), 21 N. L. R. 216. — S. AF. 

lorolKiier who is re- 
country not a casual 
visitor is subject to the law as to hig-h 
tieason. — R. v. Baueniiorst (1900), 


21 N. L. R. 227.— S. AF. 

a- ^.1 — The protection afforded 

by a State to a resident alien docs not 
cease simply because for a time the 
State forces are witlidrawn & tlie 
enemy is in possession & exercises the 
rlglits of an ariuy iu occupation. 
Where territory so occupied reverts 
to the control of its riglitful Sovereign, 
wrongs done during the foreign ocoupa* 
tion arc cognisable by the ordinary cts. 
A an alien who has aided the enemy 
luay bo Died A punished for high 
t .Tagur r. A.>(4. of Natal 

(1907), 28 N. L. R. 319.— S. AF. 

b. Off erne commuted within ierri' 
tonal waters.] — Prisoner, a foreigner, 
was arrested A committed for trial on 
a charge of theft committed on a 


British vessel on the high seas. His 
discharge was applied for on tlie ground 
that the committing magistrate had 
no jurisdiction, the proliiiiiiiary exami- 
nation having taken place before the 
assent of the (iovcrnor-Geueral, assent- 
ing to the institution of the proceedings, 
required by C’odo, s. 591, had been 
ro(5eivod ; — Held : deft, was liable to 
arw^st for an offence committed on 
board of a British sliip on the high 
seas notwithstamling the 1 imitation 
contaiJiod in sect, 591, A the appli- 
cation for his discharge must be in? fused. 
— R. V. Nkilson (1918), 52 N. 8. R. 
42 ; 40 D. L. R. 120.— CAN. 

0. Fishery offence.] — Mor- 

TENSKN 17. Peters (1906), 8 F. (Ct. of 
Seas.) 93.--45COT. 
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Sect. 3. — VENUE. 

Sub-sect. 1. — ^At Common Law. 

A. In General* 

114'8. General rule — Where offence committed.] 

— In the case of felony the trial shall be always 
by the common law in the same place whei'e the 
offence was. — D owd ale’s Case (1005), G Co. Bep. 
46 b. ; 77 E. B. 323. 

Annotations: — Refd. Calvin’s Case (1G08), 7 Co. Rop. 1 a ; 
Ordo V. Moreton (1609), 1 Biilsfc. 129 ; Woy v. Yally (1704), 
6 Mod. Rep. 194 ; British South Africa Co. v. Coinpanhia 
de Mocambiquo, 11893] A. C. 602. Mentd. Errlnj^n v. 
Thompson (1097), 1 Ld. Raym. 183 ; Re Soott, Soott v, 
Scott, [1916J 2 Ch. 268. 

1149. Jurisdiction of counties — Road re- 

pair.] — If a parish lies in two counties, the in- 
dictment for not repairing the highways must be 
laid in the county where the ruinous road lies. 

This i)art of the parish liere indicted is not a 
particular precinct ; it is the whole of the parish 
that lies within tliis county of G., 4fc it might have 
been laid so ; the indictment must be confined to 
the county (Lord Mansfield, C.J.) — R. v. 
Weston under Pen yard (Inhabitants) (1770), 
4 Burr. 2507 : 98 E. R, 314. 

Annotations: — Consd. R. v. Great Broughton (1771), 5 
Burr. 2700. Dbtd. R. v. Clifton (1794), 5 Term Rop. 498. 
It ia supposed that when a parish lies in two counties, 
it is an exception to tlie general rule ; such an exception, 
iiowever, was not oven liiutcd at in any case on the subject 
or any authority whatever before the case of R. v. Wesion 
(Lord Kenyon, C.J.) ; R. v. Bridgewater (1839), 10 
Ad. & El. 711. 

1150. Offence in county city — Trial in 

county at large.] — Perjury being committed at B., 
witliin the limits of the City of G., which is a 
county in itself, on the trial of a cause before a 
jui’y of the county at large ; the indictment may 
be found tried by juries of the county at large. 
The King cannot, by charter, authorise the trial 
of crimes out of the county where they were 
committed. — R. v. Gough (1781), 2 Doug, K. B. 
791 ; 99 E. R. 503. 

Amwtations : — Gonsd. R. t'. Holt (1793), 5 Term Rep. 430 ; 
Johnson u. Dealtry (1819), 3 B. & Aid. 72. Mentd. R. v. 
Waddington (1800), 1 Ea.st, 143 ; Anon. (1832), 1 L. J. Ex. 
110 ; Pain v. Terry (1805), 12 L. T. 209. 

1151. Misdemeanours — Libel.] — On an in- 

fomiation for writing, composing, & publishing a 
libel in the county of L. it appeared that deft., on 
Aug. 22, wi’ote & composed the libel in L,, & that 
he was seen in L. on that & the following day. 
On Aug. 24 the libel was delivered in the county 
of M. by A. to B., being inclosed in an envelope 
addressed to A., cont/aining written directions to 
A. to forward the libel to B., by whom it was sub- 
sequently?' published in M. The envelope was 
open, & it was not proved that there was on it any 
trace of a seal or post -mark. A was not called 
at the trial as a witness by either party, nor was 
it proved that he was a resident, or had been about, 
that time in L. ; — Held : where deft, wroto & 
composed a libel in L. with the intent to publish, 
& afterwards published it in M., he might be 
indicted for a misdemeanour in either county. 


To write & publish a libel is a misdemeanour 
compounded of distinct parts, each of which 
part, being an act done in prosecution of one & 
the same criminal intention, is a misdemeanour. 
Where a misdemeanour consists of such distinct 
parts the whole may be tried in that county 
wherein any part can be proved to have been 
done (Abbot’T, O.J.). — R. v* Burdett (1820), 4 
B. & Aid. 95 ; I State Tr. N. S. 1 ; 106 E. R. 873 ; 
suhseqxwni •proceedings (1821), 4 B. & Aid. 314. 

Expld. A.-G. v. Kenifook (1837), 2 M. & W. 
715. Consd. R. t>. Meany (_1867), 10 Cox, O. O. 600. PoUd. 
R. V. RogerH (1877), 3 Q. B. D. 28. Consd. R. v. HolmeH 
(1883), 12 Q. B. D. 23 ; R. v. Ellis, [1899] 1 Q. B. 230. Reid. 
Perkins’s Case (1826), 1 Low. C. C. 99 ; Ilall r. Story 
(1846), 16 M. & W. 63 ; Cherry u. Thompson (1872), 41 
L, J. Q. B. 243 ; 11. v. Cooper (1875), 45 L. J. M. C. 16 
Bree v. Maresoaux (1881), 7 Q. B. D. 434 ; Tozlert*. Hawkins 
(1885). 15 Q. B. D. 650 ; K. v. De Mariiy. 11907] 1 K. B. 
388. Mentd. Pearson v. MoGowran (1825), 6 Dow. & Ry. 
K. B. 616 ; R. V. Lovett (1839), 3 State Tr. N. S. 1177 ; 
Stikernan v. Dawson (1847), 1 De G. & Sm. 90 ; R. v. 
Grant, Rankon & Hamilton (1848), 7 State Tr. N. S. 507 ; 
Li. V. Dutly (1849). 7 State Tr. N. S. 795 ; Doe d. Bennett 
V. Hale (18.50), 15 Q. B. 171 ; R. v. Carden (1879), 5 Q. B. D. 1 ; 
Broad v. Perkins (1888), 4 T. L. R. 545. 

1152. .] — R. V. Ellis, No. 1079, nnie. 

I 1163. Where act is act of commission — Murder — 
* Place where stroke Is given.]-— Anon. (1491), Y. B. 
7 Hen. 7 fo. 8, pi. 1. 

Annofatimis : — Consd. Gawen r. Husseo & Gibbs (1537), 
1 Dyer. 38 a. Reid. R. v. U. W. Ry. (1842), 3 Ry. & Can. 
Cas. 161. 

1154. Place where death occurs.] — 

A person is said to be slain where he dies, <& not 
whox*e he was woimded. — R. v. Savage (1647), 
Sty. 76 ; 82 E. R. 542. 

1155 . Where stroke given or where 

death occurs.] — Anon, (circa 1590), 1 Dyer, 50 b, n. 

Annotation; — Refd. R. v. G’Brian (1844), 1 Don. 9. 

1150 . Perjury — Place where oath is taken.] 

— It is no objection to an indictment for perjury 
in an affidavit of an attorney of the ct, made in 
answer to a charge, exhibited against him in a 
summary way, for having in his possession blank 
I pieces of X)aper with affidavit stamps & the .signa- 
1 tures of a Master Extraordinary in Gii. another 
pei*son at the bottom of the papers, that it is not. 
stated where the ct. was holdeu when the original 
application was made, or when the rule was mad(‘, 
calling on deft, to amswer the charge, a sufficient 
venue being laid to the fact of taking the false 
oath. — R. v. Ckossley (1797), 7 Term Rop. 315 ; 
2 Esp. 626 ; 101 E. R. 994. 

Annotations: — Mentd. Dami v. B. (1848), 13 Jur. 233: 
Graham v. Iiigleby (1818), 2 Exch. 442 ; R. v. Vreonos, 
[1891] 1 Q. B. 360. 


1157. .]— R. t;. Gough, No. 1150, 

ante. 

1158. ,] — A witness committed 


perjury at the W. county quarter sessions, which 
are held in the guildhall of W., wliich is situate in 
the county of the city of W. : — Held : the indict- 
ment for this perjury might be jiref erred in the 
j county of the city of W. — R. v. Jones (1833), 6 
‘ C. & P. 137 ; 2 Nev. & M. M. 0. 156. 


PART II. SECT. 3, SUB-SECT. 1.- A. 

1148 i. Oencral rale — Where offence 
committed ^ — A criminal must be tried 
in the county or j udicial district where 
the crime is alleged to have been 
committed. — R. v. Maloit (1886), 1 
B. C. R., pt. 11, 212. — CAN. 

1148 li. . ] — A person charged 

with an indictable offence lias jtrimd 
facie the right to bo tried In the district 
in which the offence is supposed to 
have been committed. That right is 
derived from the common Jaw. — R. v. 
Lynn (1911), 16 W. L. K. 324 ; 4 
Bask. L. R. 324.~-CAN. 

1148 iii. As a general 

rule, accused should be tried in the 


district where tlio offence was com- 
mitted ; but the arrest & committal 
for trial in one district are enough to 
confer iurlsdlctlon in the local ct., 
although the offence was committed in 
another judicial district, accused having 
the right to apply for a change of 
venue. — R. v. Koouon (1923), Q. R. 35 
K. B. 208.— CAN. 

11561. Where act is act of commission 
— Peri nnt~~Place where oath is taken. ] — 
I’risonor being Indicted for perjury in 
giving evidence upon a cJiarge for 
felony against G., it appeared that tiio 
felony woe committed in the county of 
M. , if at all. The j ustlces before whom 
the examination took place entertained 


the charge He examined the 

within the city of L. : — Held : the 
conviction was illegal. — R. v. Row 
(1804), 14 C. P. 307.— CAN. 


d. Obtaininu property by false 

pretences — Place where false pretence 
made.] — Prisoner, at B., in the county 
of H., falsely rep resented to the agent 
of a sewiug machine company that ho 
owned a lot of land, & thus Induced 
the agent to soli maeldnes to Jiim, 
which were sent to T., in the county 
of Y., & delivered to 1dm at B. ; — 
Held : the offence was complete In H., 
could n<jt be tried In Y. — 11, v. 

CAir 
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1169. Forgery— Whether at place of utter- 

ing.] — If a person authorise another to sign a note 
in his name, dated at a particular iilace, & made 
payable at a banker’s ; & the person in whose 
name it is drawn, represent it to be the name of 
another person, with intent to defraud, & no such 
pei.’son as the note & the representation import, 
exists, this is forgery, for it is a false making of an 
instrument in the name of a non-existing person. 

With respect to deft. P., we are of opinion that 
there was not sufficient evidence to show that the 
forgery was committed by him in the county of M., 
where the indictment was laid ; for the bare fact 
of the note having been uttered in that county 
by B., taking him even to bo an accomplice, is no 
evidence of the forgery itself having been com- 
mitted there (per Cult.). — R. v. Paiikes &; Brown 
(1796), 2 Leach, 775 ; 2 East, P. C. 963, 992. 
Amfwtaiion : — Refd. U. v. RitHoii & Ritson (1809), 39 

L. J. M. C. 10. 

1160. .]— R. V. Corah (1827), 2 

Russell on Crimes & Misdemeanours, 6th ed. 658. 

1161. Publication of false balance sheet by 

directors — Document filed in London — Larceny 
Act, 1861 (c. 96), s. 84.] — There is ** publication ” 
under sect. 81 of the above Act within the juris- 
diction of the Central Ciiminal Ct. if a document 
made or executed anywhere is filed in London. — I 

L. J. K. B. 78; 8vJb nom. R. v, Hooley, R. v. 
MACDONAT..D, R. V. WAIJ.1S, 127 L. T. 228 ; 87 
J. P. 4; 38 T. L. R. 724 ; 27 Cox, C. C. 248 ; 16 
Cr. App. Rep. 171, C. C. A. 

1162. Where act Is act of omission — Embezzle- j 

ment — Non-accounting for money received — Place 
to which account should have been rendered.] — 
Held : a denial by a servant when in the county 
of Stafford, of his having received money in the j 
county of Salop was evidence to show that the ■ 
receipt in the county of Salop was with intent to 
embezzle within 39 Geo. 3, c. 85, & the trial was 
properly had in the county of Salop. — R. i 

Hobson (1803), Russ. & Ry. 56 ; 1 East, P. C. ! 
Addenda xxiv. cited in 2 Leach, at p. 075 ; 5 | 
Cox, C. C. 361, n. i 

Annotations : — Consd. R. V. Taylor (1803), 3 Bob. Sc P. 596 ; ^ 

R. V. Davison & Gordon (1855), 7 Cox, C. C. 158 ; R. v. 

Rogers (1877), 3 Q. B. D. 28. 

1163. .] — If a servant 

receive money in one county, for the use & on 
account of his master who lives in another county, 
& does not account for it to his master, the offence 
of embezzling the money may be laid to have 
committed in the county in which his m^^r 
lives.— R. v. Taylor (1803), 3 Bos. & P. 696 ; 
Russ. & Ry. 63 ; 2 Loach, 974 ; 127 E. R. 322. 
Annotaiiotis : — Consd. R. v. Murdock (1851), 6 Cox, C, C. 

360 ; R. V. Roger's (1877), 3 Q. B. D. 28. 

1164. ,] — Prisoner was a 

travelling salesman, whoso duty it was to go into 
the county of D. every Monday to sell goods 
receive money for them there, & return with it 
to his master in N. every Saturday. He received 


two sums of money for his master in D., but never 
returned to render any accoimt of them. Two 
months afterwards he was met by his master in N., 
who asked him what he had done with the money. 
Prisoner said he was sorry for what he had done, 
he had spent it : — Held : prisoner was rightly 
indicted in N., there having been evidence to go 
to the jury of an embezzlement in N. — R. v. 
Murdock (1851), 2 Den. 298 ; T. & M. 604 ; 21 
L. J. M. C. 22 ; 18 L. T. O. S. 144 ; 15 J. P. 770 ; 
16 Jur. 19 ; 5 Cox, C. C. 360, C. C. R. 

Annotation: — Consd. R. v. Rogers (1877), 3 Q. B. D. 28. 

1165. .] — Upon the trial of 

an indictment against bkpts. under 12 &; 13 Viet, 
c. 106, s. 251, for embezzling part of their personal 
estate to the value of £10, to wit, bank notes & 
moneys, it appeared that the adjudication took 
place on June 21. Four days previously the bkpts. 
received several bank notes, <& on the same day 
crossed over to Belgium, where they remained for 
a considerable time. Some of these identical 
notes were afterwards received by mercantile 
houses in London from places in Belgium, to which 
the bkpts. were traced, but there was no evidence 
as to how or where the notes were dealt with by 
them from the moment of their receiving them. 
In their possession, when they were apprehended, 

an account of their expenditure in Belgium, the 
items being stated in foreign coin. The bkpts. 
were followed to England, & there arrested, & 
when before the Bkpey. Ct. they gave no account 
of the disposal of the notes in question ; — Held : 
(1) there was no evidence of any offence comm 
within this realm, for if the notes were changed : 
i this country, such a disposal must have tak< 
place on June 17, &, therefore, before the adjudica- 
tion, & if disposed of abroad, that, as weU as the 
disposal of the proceeds, was a complete offence 
there ; (2) although a subsequent non-accounting 
was evidence of a fraudulent appropriation, it 
was not any part of the crime of embezzlement. 

(3) An act of omission can have no locality 
except the place wdiere the thing ought to have 
been done If the non-accounting in this instance 
was the offence no doubt the omission took place 
[ in England (Alderson, B.). — R. v, Davison & 
i Gordon (1855), 7 Cox, C. C. 158. 
i Annotation: — As to (2) & (3) Consd. R. r. Rogci-s (1877), 3 
! Q. B. D. 28. 

I 1166. .] — R. V, Rogers, 

No. 1070, ante* 

1167. .] — It was the duty 

of prisoner, a commercial traveller, to remit daily 
to his employers, who resided in London, the 
money which he collected, without reduction. 
Prisoner, on Mar. 1 2, 1878, collected at Newark 

two sums of money which he did not remit or 
account for till the first week in Apr., when one 
of his employers went to Grantham where prisoner 
resided, saw him, &; taxed him with receiving 
money & not accounting to them for it. IMsoner 


1169 1. Forgery — Whether at 

place of vUerinq.\ — Where there was 
110 evidence to show that acoutiod, who 
was charged with forgery & uttering 
a forged instrument, had altered the 
ins^ument in any place wltldu the 
juri8d.lcUon of tlie circuit ot. where he 
presiding 
return a 
>. AOKER- 
AF. 


was indloted & tried, the 
judge directed the jury to 
verdict of not guilty.— R. i 
MAN (1917), C, 1\ D. 108.— S. 


e. - Larcenu— Place where a 
^ ~ iniended, )— Prisoner ] 

oeived from prosecutor In the county 
W., a quantity of boots & shoes to 
sold on commission. He took them 
the county of K., where he resided. 


I then to tho coimty of G., whore ho 
sold them, &. fraudulently appropriated 
tlie money to his own use. On an 
indiotmeut for larceny In tho county of 
K., under 27 Vlot. o. 6, s. 1, the jury 
were imablo to agree whether prisoner 
fraudulently intended to appropriate 
the property in tho county of K., or 
not imtil he had sold it in the county 
of G. : — Held : he could not bo con- 
victed on the indictment. — R. i\ 
Cormier (1865) (1825-1897), N. B. 
Dig. 229.— CAN. 

f. Conspiracy — Place where 

overt acts carrim out.,] — conspiracy 
was wholly entered into & wholly 
oaiTied out in the county of M., with 


no overt acts outside that county : — • 
Held : there was no jurisdiction to 
try the case in the county of Y. — R. 
V, O’Gorman (1909), 18 O. L. R. 427 ; 
13 O. \V. K. 1189 ; 15 Can. CTim. Civs. 
173.— CAN. 

g, the case 

of conspiracy the law os to venue 
is that the common ill^al intention 
must be entertained or manifested 
within the venue. — H, r, Quinn (1898), 
33 I. L. T. 164.— IR. 

h. Ahdaciion — AvernmU of 

vmiir tiecesscu^v in iniUchnent. ] — An in- 
dictment for abduction stated that 
prisoners did make on assault, &: carry 
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Sub-sect. 1, A., B . & C. (a) < &(b).] 

then A: there lianded to his employer a list of 
money he had collected & not accounted for, in- 
cluding the above two sums, Tliere was no evi- 
dence that prisoner returned to Grantham on 
either of the days, or at what time of the respective 
days he received the two sums of money. He was 
indicted & convicted at the borough of Grantham 
quarter sessions for embezzling the above two 
sums of money : — Held : the conviction was bad, 
as there was no evidence of any embezzlement 
within the borough of Grantliam. — It. v. Trk ad- 
gold (1878), 48 L. J. M. C. 102 ; 80 L. T. 291 ; 43 
J. P. 23 ; 14 Cox, C. 0. 220, C. C. It. 

1168. Bankruptcy ollence — Failure to sur- 

render to district court — Place where court is 
situate.] — (1) The felony of not surrendering at a 
district ct. to a fiat in bkpey., under 5 & 0 Viet, 
c. 122, B. 32, is committed at th(^ i^lace where the 
district ct. is situate, & an indictment for this 
offence cannot be sustained in a different county 
from that in which the person was a trader, or in 
which he committed an act of bkpey. 

(2) 38 Geo. 3, c. 52, s. 2, which relates to tlic 
trial of offences in an adjoining county, only 
applies to cities towns corporate which are 
counties of themselves, & not to towns corporate 
which are not counties of themselves. — K. v. 
Milner (1848), 2 Car. Kh. 310. 

Annotation : — As to (1) Consd. K. v. Davison & Gordon 
7 Cox, C. C. 158. 

B, Where Offence cotwlst^ of Scries of Acts, 

1169. Triable where any constituent act done — 
Offence begun in one county — Completed in another 
county.] — R. v. Jones (1830), 1 Russell on Crimes 

Misdemeanours, 8th ed. 21. 

1170. Composition & publication 

of libel.] — R. V. Burdett, No. 1151, ante, 

C, ^Vherc Offence consists of Continuing Acts, 

(a) lyivolving the Posting of a Letter, 

Wit, Place of posting letter — Challenge to 
fight.] — If a man writes a letter with intent to 
provoke a clialleuge, seals it up, puts it into tiie 
post office in AVestminster, addressed to a person 
in the City of London, who receives it there, the 


writer may be indicted for tliis offence in the county 
of Middlesex. — R. v, Williams (1810), 2 Camp. 506. 
AnnotcUion : — Refd. R. v. Burdott (1820), 4 B. & Aid. 95. 

1172. Ubel.]-~R. v. Burdett, No. 1151, 

ante, 

1173. Uttering forged document.] — Per- 

kin’s Case (1826), 2 Lew. C. C. 150. 

1174. Possession of stolen property.] — 

Prisoner, out of the county of W., received a bank 
note knowing it to have been stolen, &; sent it 
from a place out of the county of W. to bankers 
in the county of W., by whom the note had been 
issued, in a letter requesting them to cash it ; — 
Held : the Post Office authorities in W. were to be 
considered agents of prisoner, & therefore, their 
possession of the note in W. was his possession of 
it there, consequently he might properly be con- 
victed in W. of the receiving it knowing it to have 
been stolen, under 7 & 8 Geo. 4, c. 29, s. 56. — R, v, 
Cryer (1857), Dears. & B. 324; 26 L. J. M. C. 
192 ; 29 L. T. O. S. 208 ; 21 J. P. 455 ; 3 Jur. N. S. 
698 ; 5 W. R. 738 ; 7 Cox, C. C. 335, C. C. R. 
Annotation: — Folld. R. v. Rogers (1868), 18 L. T. ILL 

1175. Obtaining property by false pretences.] 

— If money obtained by means of false statements 
of the name & circumstances of prisoner in a 
begging lettc^r reaches prisoner in the county of 
B., but has been transmitted to him in a letter, 
posted at his request in the county of A., he is 
triable in A. When the party solicited puts a 
letter into the post in the county of A. the Post- 
master then becomes the agent of prisoner, & the 
latter must thus be taken to have received it in 
the county of A. — R. v, Jones (1850), 3 Car. &: 
Kir. 346 ; 1 Den. 551 ; T. & M. 270 ; 4 New Mag. 
Cas. 92 ; 4 New Sess. Cas. 353 ; 19 L. J. M. C. 
162 ; 14 J. P. 322 ; 14 Jur. 533 ; 4 Cox, C. C. 
198, C. C. R. 

Annotations : — Held. R. v, Crycr (1857), Dears. & B. 321 ; 

H. V. ("oofjer (1875), 1 Q. B. D. 19 ; R. v. Stoddart (1909), 
j 73 J. P. 348. 

1176. .] — Prisoner was convicted of 

obtaining money by false pretences, tlie venue 
being laid in the county of the borough of C. It 

I w'as i)roved tliat piisoner by means of a false 
pretence, contained in a letter written by him in 
the county of C., received there the money obtained 
by it, which money was sent to him by prosecutor 


away G. : -Held : tlie indictment was 
bad, for want of a. venne to the aver- 
ment of the abduc.tion. — It. v. Bkowni;: 
0823), Jebb, Gr. cV I’r. Cas. 21. — IR. 

k. • — ■ — Sendinf/ false recominen- 
dation—Kvidemr,] — On an indictment 
for sending to the Ijord Lieutenant a 
false recommendation of ])ersoiis con- 
victed : — Held : proof of tlie document 
which coui-ained the false recommenda- 
tion, being in prisoner's handwTlting, 
& dated in the county in which tlie 
venue was laid, was snlticient cvideiice 
of acts done in that county. — R. 
Dwyer (1836), Jehb, Cr. & Pr. Cas. 
198.— IR. 

PART II. SECT. 3, SUB-SECT. l.-B. 

l. Compound felony — Trial had in 
oilier county than one in xrhirk offence coni' 
miiicd.] — Prisoner was tried at A. upon 
an indicrtinent containing two couiitB, 
one for robbery & the other for recAdv- 
ing stolen goods. Both olfcnces Avere 
proved to have been committed at 3’., 
& the jurj^ found a general verdict of 
guilty on both counts : — Held : 
prisoner should have been proceeded 
against only on the count for receiving, 
& although he might- be guilty of both 
ofTences, as the robbery was committed 
in another county than the one in 
which prisoner was tried, ho must bo 
discharged. — R. v. Russell (1878), 12 
N. S. R. (3 R. & C.) 254.™ CAN. 


PART II. SECT. 3, SUB-SECT. 1. - 
I C. (a). 

I 1173 i. Place of jiostiny of letter — • 
j Vlteriny foryed docume.iU ,] — A state- 
ment in tin; minor projiosition of an 
! indietimmt, that forged dociiments 
j were enclosed under cover addressed 
to a part y in England & put into the 
I post office at Edinburgh \ —lIeld : 
I sufficient to constitute a relevant 
j charge of uttering in Scotland. — 
! H.M. Advocate v. Jefejiey (1842), 1 
, Broun, 337.— SCOT. 


1175 i. Obtaininff property by 

false pretences.] — W. wrote & iiosted 
a letter in Victoria addressed to C. in 
Ta.smania. The letter contained false 
reproscntal ions by means of which W. 
hoped to induce to send money t,o 
him in Victoria : -~1Icld : th(^ Victorian 
Cts. had jurisdiction to convict W. of 


attempting to obtain money by false 
pretences.— K. v. Wauoii, [1909] 
V. J.. R. 379, —AUS. 


1175 ii. — — .1 — Wlieii a party 

ill Scotland sent a swindling letter to 
a tradesman in England, & in consc* 
gucnce of it, goods were sent down to 
Scotland & delivered to liim there — 
PI eld : the Criminal Cts. of Scotland 
had Jurisdiction to try the olTcnder.— 
lie MAcaREUoii (1840), Arkiey, 49. 


m. — — ~ Tradiny with the enemy.] 
— An indictment set fortli that two 
imimbers of a Glasgow firm wToto to 
their ag(!nts at Rotterdam suggesting 
that these agents should deliver if) a 
German firm a (Jargo of iron ore wliicli 
w^as stored on tlie guay at Uotterdam 
awaiting tlie Glasgow firm’s instruc- 
tions, & tliat they thereafter wrote to 
their agents agreeing to certain pro- 
posed terms for delivering tlio ore to 
the German firm '.—field : if persons 
resident & earryirig on business in 
Sijotkind supply goods to an enemy, 
they are subject to the jurisdiction of 
the ct. in Scotland, no matter in wdiat 
country such persons or goods may 
chance to he when the goods are sup- 
plied. — 11. IM. Advocate, v. IJktheu- 
INOTON, [1915] S. C. (J.) 79.— SCOT. 

n. Plare of receipt of letter — 
Offence under Gatnbling Act, 1895.] — 
A sliopkeeper at Brisbane received 
money from B. for the purpose of 
obtaining for B. a ticikct in a lottery, 
conducted & drawn at Hobart, a place 
outside the territorial limits of Queons- 
land. The ticket was sent by lotl/or, 
imstcd at Hobart, direcUid to B. 
at the address given by him to A., 
when paying the purchase-inoney : — 
Held : an offence had been committed 
under Buppressiou of Gambling Act, 
1895, 8. 6, notwithstanding that the 
lottery was a foreign lottery.— 
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in the county of the borough of 0., & the registered 
letter containing the money was posted in the 
county of the borough of C. : — Held : the venue 
was properly laid. — R. v. Leech (1856), Dears. 
C 0 ^4:2 ; 25 L. J. M. 0. 77 ; 27 L. T. O. S. 128 ; 
20 J. P. 278 ; 2 Jur. N. S. 428 ; 4 W. R. 482 ; 7 
Cox, 0. 0. 100, C. O. R. 

^nnoifaiion Reid. U. v. Rogers (1877), 3 Q. B. D. 28. 


1177 , .] — On an indictment for obtain- 

ing money by false pretences, which in one count 
was alleged to have been by sending a certain false 
return of fees to the Comr. of the Treasury, it 
appearing that the return was received by them 
in Westminster, with a letter dated Northampton, 
& an affidavit sworn there, <& that they, on the 
faith of it, drew up a minute, which operated as 
an authority to the Paymaster- General to pay a 
certain amount to the prisoner, as compensation 
under 7 & 8 Viet. c. 96, at Westminster, the venue 
laid being Northamptonshire : — Held : there was 
reasonable evidence that the false representation 
was forwarded from Northamptonshire; it was, 
if false & fraudulent, “ false pretence within 
the statute ; in effect the money was obtained by 
means of the minute, being a mere matter of 
regulation, & not a judicial proceeding ; & there- 
fore the venue was right, & the indictment sup- 
ported. — R. V. Cooke 1 F. & P. 64. 

Annotations : — Befd. R. t’. Holmes (1883), 12 Q. B. 1). 23. 

Mentd. R. v. Cooper (1875), 45 L. J. M. C. 15. 


1178. .] — R. V. IIURWiTZ (1908), 150 

C. C. Ct. Cas. 22, 


1179. Place of receipt of letter — Demanding 
money with menaces.] — Esser’s Case (1767), 2 
East, P. C. 1125. 

1180. Threat to murder.] — R. v. Gird- 

wood (1776), 1 Leach, 142 ; 2 East, P. C. 1120. 

1181. Publication of libel.] — R. v, Johnson, 

No. 1073, ante, 

1182. .] — If a libellous letter is sent 

by the post, addressed to prosecutor at a place out 
of the county in which the venue is laid in an 
indictment for the libel, still, if it was first received 
by him within that county, this is a sufficient 


publication by deft, to support the indictment. — 
R. V. Watson (1808), 1 Camp. 215. 

Annotations : — Reid. Woodcock v. Hoiildsworth (1846), 1C 
M. & W. 124. Mentd. R. v. Burdett (1820), 4 B. & Aid. 05. 

1183. .] — R. V, Burdett, No. 1151, 

ante, 

1184. Denial of embezzlement.] — R, v. 

Rogers, No. 1070, ante, 

(b) Particular Instances, 

1185. Treason — Where war levied.] — Held*, 
treason laid being the compassing of the King’s 
death in Middlesex, levying war in Surrey might 
be given in evidence as an overt act to prove it. 
But if an indictment were for levying war, it must 
be laid in the county where in truth it was. 

The consultation & advising together of the 
means to destroy the King & his govt, is an overt 
act to prove the compassing of the King’s death. 
The day laid in the indictment is not material & 
the jury are not bound to find the accused guilty 
that day but may find the f -reason to be as it was 
in truth, either before or after tlie time laid in the 
indictment. — Vane’s Case (1602), Kel. 14; 6 

State Tr. 120 ; 84 E. R. 1060. 

Annotation : — Mentd. R. v. Dowling (1848), 3 Cox, C. C. 509. 

1186. Where any overt act takes place.] — 

R. V, Grahme (1691), 12 State Tr. 645 ; sub nom, 
R. V, Preston, Post. 196. 

Annotations : — Mentd. K. v. Knowles (1C94), 12 Mod. Rep. 
55 ; R. V. Croshy (1095), 12 Mod. Rep. 72 ; R. r. Layer 
(1722), 8 Mod. Rep. 82. 

1187. Offence against Foreign Enlistment Act, 
1870 (c. 90) — Where preparation made.] — R. v, 

Jameson, No. 1050, ante, 

1188. Shooting — Triable where man struck.] — 
R. V, CooMBES, No. 1068, ante, 

1189. Abduction — Triable in county from which 
woman taken — Or in which married.] — Deft., on an 
indictment for forcibly taking a woman in one 
county & marrying her in another, may be found 
guilty in either county. — Fulwood’s Case 

Cro. Car. 488 ; 79 B. R. 1021, 

Annotations : — Mentd. B^o^vn’8 Case (1673), 1 
R. V, Fezas (1690), 4 Mod. Rep. 8 ; Cooper 
[1891] P. 369 ; Moss v. Moss, [1897] P. 263. 


Geise V. Hennessey (1904), S. Q. R. 
37.— AUS. 

o, Attempt to procure false 

affidamt of bastardy— Postmark not 
proved .] — Attempting to bargain with 
or procure a woman falsely to make 
the affidavit provided for by C.S.U.C. 
(c. 77 ), s. 6, that A. is the father of her 
niogitimate child, is an indictable 
offence. The attempt proved con- 
sisted of a letter written by deft., 
dated at Bradford, in the county of 
Himcoe, purporting, but not proved, to 
bear the Bradford postmark, & 
addressed to the woman at Toronto, 
where she received it : — Held : the 
case could bo tried at York, — R. v. 
Clement (1867), 26 U. C. K. 297. — 
CAN. 


p. Obtaining property b 

false pretences .] — S., residing in th 
county of Carleton, ordered by tele 
gram goods from G. in the county o 
(Jharlotte. The goods were shipped b: 
G. from Charlotte, & received by S 
in Carleton. An indictment havini 
been preferred against S. In the count; 
ct. of Charlotte for obtaining the good 
by false pretences, on an applicatio] 
, for a prohibition i—IIeld : as S., b; 

ordering the goods by telegram, hai 
I made the telegraph oo, his agent, th 
; crime was partially committed In th 
j county of Charlotte, & the county cl 
.of that county had jurisdiction. — E 
: p. Slipp (1893), 32 N. B. R. 4.— CAN, 

4 S'jTTT fo tb 

, jurisdiction of the High Ct. of Justiciar 
;by a domiciled Englishman, indlote 
for obtaining articles the property c 
; others by false pretences by means c 


J. — VOL. XIV. 


letters written & posted in England, 
inducing persons in Scotland to for- 
ward the articles to him In England^ 
that the crime charge was committed 
in England, was repelled on the ground , 
that tho crime was directed against 
Scottish subjects ; & that deceptive 
instruments wore set in motion which 
took effect in Scotland where also the 
injury was Inflicted. — II. M. Advocate 
V. Bradbury (1872), 45 Sc. Jur. 

1 ; 2 Couper, 311. — SCOT. 

r. .] — A domiciled English- 

man, resident in England, had been 
lawfully apprehended in England & 
brought to Scotland for trial on a 
chargo of sending letters from England 
to traders in Scotland, containing 
false statements & representations, 
whereby he had fraudulently induced 
theuu to forward goods to him in Eng- 
land without paying & without in- 
tending to pay for the same : — Held : 
he was subjoct to the jurisdiction of 
the Criminal Cts. of Scotland as the 
forum delicti. — H.M. Advocate v. 
Withertnoton (1881), 8 R. (Ct. of 
Sess.) 41 ; 18 Sc. L. R. 576.— SCOT. 

•. .] — Qu : Whether a 

domiciled Englishman, resident in 
England, who addresses letters to 
persons In Scotland containing false & 
fraudulent statements, is subject to 
the jurisdiction of tho Criminal (?ts. 
in Scotland. — H.M. Advocate v. 
Hall (1881), 8 R. (Ct. of Sess.) 28 ; 18 
Sc. L. R. 444.-SCOT. 

t. AbduclUm.] — Prisoner was 

indicted for having, at the City of 
Victoria, unlawfully caused to be taken 


a certain unmarried girl, R., being 
under tho age of sixteen years, out of 
the possession & against tho will of 
her father, contrary to sect. 283 of 
the Criminal Code. Tho girl, by per- 
suasion of letters written by prisoner in 
Victoria, Canada, addressed to & 
received by her within tho State of 
Washington, U.S.A., was induced to 
leave her father’s house in that State 
& meet tho prisoner at Victoria, 
where they spent the night together : — 
Held : tho reception by the girl of the 
letters was tho motive cause of her 
abandoning her father’s possession & 
tho offence in part took place outside 
tho jurisdiction. — R. v. Blythe (1895), 
4 B. C, R. 276.— CAN. 

a. False statements intended to 

deceii'e .} — -Where the offence charged 
was the maJdng, circulation, & publica- 
tion of false statements of the financial 
position of a co., & it appeared that 
the statements were mailed from a 
place in Ontario to the parties intended 
to be deceived on Montreal : — Held : 
the Ct. of Queen’s Bench in Montreal 
had jurisdiction to try accused. — 
R. V. Gillespie (1898), Q. R. 8 Q. B. 
8.— CAN. 

b. Incitement to commit crime.] 

— Where one person instigates another 
to the commission of an offence by 
means of a letter sent through the 
post, the offence of abetment by in- 
stigation is completed so soon as the 
contents of such letter become known 
to the addressee, & such offence Is 
triable at tho place where such letter 
is received. — R. v. Sheo Dial Mal 
( 1894), I. L. R. 10 All. 389.— IND. 
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Criminal Law and Procedure. 


Sect, 3. — Venur.: Sub-secU 1, C. (6); stib-secL 2,-4. 

1190. Or through which taken.] — R. 

V. Gordon (1804), 3 Russell on Crimes & Mis- 
demeanours, 6th ed. 256. 

1191. Simple larceny — Transportation of property 
after theft.] — R. v. County (1816), 2 Russell on 
Crimes & Misdemeanours, 8th ed. 1140. 

-.1 — If a man steal in one county 
& carry into another, it will be larceny in the 
latter, though the goods are not carried into the 
latter county until long after the original tlieft. 

Though a verdict is recorded, yet if it appear 
promptly that it is not according to the intention 
of the jury, it may bo vacated & set right. — R. v. 
Parkin (1821), 1 Mood. C. C. 45, C. C. R. 

1193. .] — If a man kill a sheep in 

county A. & carry the carcase into county B. he 
may be convicted upon an indictment for stealing, 
taking & driving away the sheep in county B. 

If a man kill a sheep in county A. <fe carry the 
carcase into county B. he cannot be convicted of 
killing the sheep with intent to steal the carcase 
in county B. — R. v. Newland (1847), 9 L. T. O. S. 
395 ; 2 Cox, C. C. 283. 

1194. .] — A person who has committed 

a larceny in one part of the United Kingdom may 
be tried & convicted for it in any other part of the 
United Kingdom wherein he has constructive 
possession of the stolon property. — R. v. Rogers 
(1868), L. R. 1 C. C. R. 136 ; 37 L. J. M. O. 83 ; 
18 L. T. 414 ; 1 6 W. R. 733 ; 1 1 Cox, C. C. 38, C. C. R. 

1195. .] — If a stolen chattel is carried 

over a considerable space by the thief, the aspor- 
tavit continues so long as the removal continues, 
& the taking, in point of law, continues too 
(CocKBURN, C.J.). — Griffith v. Taylor (1876), 
2 C. P. D. 194 ; 40 L. J. Q. B. 152 ; 36 L. T. 5 ; 
41 J. P. 340 ; 25 W. R. 196, C. A. 

1196. Offence made felony by statute.] 

— A. was indicted at common law for simple 
larceny, in stealing in Middlesex, a quantity of 
lead. It appeared that the lead was stolen from 
the roof of the church of I., in Buckinghamshire. 
Prisoner was indicted at the Central Criminal Ct., 
which has jurisdiction in Middlesex but not in 
Buckinghamshire : — Held : he could not be con- 
victed there, on the ground that the original 
taking not being a larceny, but created by statute 
a felony, the subsequent possession could not be 
considered a larceny. — R. v. Millar (1837), 7 
C. & P. 665. 

1197. Transportation of property after 

arrest.] — On an indictment for stealing two horses 
in Kent, the only evidence of stealing in Kent was 
that the constable having taken prisoner in Surrey, 
& prisoner having offered on some pretence to go 
to a place in Kent, the constable & prisoner rode 
the horses there, & prisoner escaped, leaving the 
horses with the constable : — Held this was not 
sufficient. — R. v. Simmonds (1834), 1 Mood, C. C. 
408. 

1198. Transformation of nature of property.] 

— Upon an indictment for stealing a live animal, 


evidence cannot be given of stealing a dead one. 
An indictment for stealing a dead animal should 
state that it was dead ; for upon a general state- 
ment that a party stole the animal, it is to be 
intended that he stole it alive. 

Prisoners were convicted in the county of H. 
for stealing live turkeys. It appeared that they 
stole them alive in 0., & killed them there, & then 
brought them into H. : — Held : as prisoners had 
not the turkeys in a live state in H., the charge as 
laid was not proved & the conviction was wrong. — 
R. V. Kdwards (1823), Russ. & Ry. 497, 0. O. R. 

1199. .] — An indictment for stealing 

** a brass furnace ” in the county of H. is not 
supported by evidence of stealing a brass furnace 
in the county of R. & breaking it there, & bringing 
the pieces into the county of H. — R. r. Halloway 
(1823), 1 O. & P. 127. 

1200. Larceny by several — Individual trans- 
portation after theft — Separate indictments.] — R. 

V. Barnett (1818), 2 Russell on Crimes & Mis- 
demeanours, 6th ed. 284. 

1201. Larceny of husband’s goods by wife — 
Transfer of goods to paramour — Not triable where 
goods not in possession of paramour.] — A wife took 
her husband’s goods from Notting Hill, & she was 
found committing adultery with prisoner at 
Liverpool, the husband’s goods being then in 
prisoner’s possession. There was no evidence that 
they were under his control at any place within 
the jurisdiction of the Central Criminal Ct. : — 
Held : that ct. had no jurisdiction to try prisoner 
for the offence. — R. v. Prince (1868), 32 J. P, 
615 ; 11 Cox, C. C. 145. 

1202. Killing with intent to steal — Triable where 
actual killing takes place.] — R. v. Newland, No. 
1193, ante, 

1203. Compound larceny — Transportation of pro- 
perty after theft.] — Prisoner robbed the mail in 
either Wiltshire or Berkshire, but he did not quit 
the mail coach till it got into Middlesex. He was 
there tried for robbing the mail : — Held : on an 
indictment for robbing the mail it must be proved 
that the robbery was committed in the county 
laid in the indictment. — R. v, Thomas (1794), 2 
Leach, 634. 

1204. .] — The venue in an indictment 

charging the compound larceny of stealing from 
the person was laid in the county of the City of 
Gloucester, whither the stolen property was taken 
by prisoners, it having been proved that the theft 
was committed in the county of Wilts : — Held : 
there was no jurisdiction to try the prisoners in 
the City of Gloucester, as there would have been 
if they had been charged with simple larceny only. 
— R. V, Penley (1903), 20 Cox, C. C. 252. 

1205. Receiving stolen property — Absence of 
evidence of ori^nal theft.]— A., B. & C. were in- 
dicted for stealing sheep in Dorsetshire. The in- 
dictnaent in count 7 also charged C. as for a sub- 
stantive felony, with receiving the sheep in Somer- 
setshire, without naming any one as the thief. 
The indictment was laid, found & tried in Dorset- 
shire. C. was found guilty on tlie 7th count 


PART II. SECT. 3, SUB-SECT. 1.— 
C. (b). 

1191 i. Simple larceny — Transporta- 
tion of property after theft.] — Theft la 
a continuous crirno as long as the 
property stolon is in the phyBlcal 
possession of the thief. The conviction 
of an inhabitant of Capo Colony of the 
crime of theft, committed In having 
stolen certain rough diamonds from 
some person unknown, & at some place 
beyond the Colony unknown, & bring- 
ing them within the ("olony, sustained. 


— R. V . Philander Jacobs (1870), 
Ruch. 171.— S. AF. 

1191 li. — . ] — The act of steal- 

ing is a continuous one &. though the 
original taking may have occurred 
without the jurisdiction, the fact that 
the thief has conveyed the stolen goods 
within tho Jurisdiction renders him 
indictable for theft. — R, v. Herbst 
(1880), K. 187.— S. AF. 

1191 iii. ‘i—R. V . Jantjes 

(1884), 3 H. C. 236.— S. AF. 


1191 iv. 


-.] — R. V . Lepal 


(1892), 9 8, C. 263.— S. AF. 

1191 V. — .] — R. 1?. JUDKLMAN 

(1893), 10 8. C. 12.— S. AF. 

0 . Receiving stolen property — Trans- 
poHation after receipt.] — Accused was 
convicted of receiving ifc resetting a 
stolen watr^h In Edinburgh & brought 
a suspension, pleading that as the 
panel had received the watch in Glas- 
gow, not in Edinburgh, the Sheriff 
had no Jurisdiction. The ct. refused 
the suspension, being of opinion that 
reset was a crimen continum. Sc the 
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. — Jield : the 7th count was bad, as showing 
n^'^iurisdiction in Dorsetshire. — R. v. Mabtin 
( 1849), 2 Car. & Kir. 950 ; 1 Den. 398 ; T. & M. 
78 ; 3 New Sess. Cas. 676 ; 18 L. J. M. C. 137 ; 
13 L. T. O. S. 217 ; 13 J. P. 282 ; 13 Jur. 368 ; 
3 Cox, C. C. 447, C. C. R. 

Annotation: — Mentd. R. v. Faderman (1850), 4 New Sesa. 

Cas. 161. 

1206. Obtaining by false pretences — Triable where 
false pretences made.] — R. v» Buttpiry (prior to 
1820), cited 4 B. & Aid. 170 ; 106 E. R. 904. 
Annotations FoUd. R. v. EUia, [1899] 1 Q- B. 230. Reid. 

R V Burdett (1820), 4 B. & Aid. 95 ; Pearson v. MoGowran 

(1825), 3 B. & O. 700 ; R. v. Jones (1850), 1 Den. 551 ; 

R V, Cooper (1876), 1 Q. B. D. 19 ; R. v. Oliphant (1905), 

53 W. K. 556. 

^207. .]— Prisoner obtained sheep by 

false pretences in Middlesex & subsequently 
removed them into the county of Essex, where he 
was apprehended : — Held : that the ct. of quarter 
sessions for the county of Essex had no jurisdiction 
to try the offence. 

Prisoner continues liable to be indicted in the 
county in which ho made the false pretences 
(Erle, C.J.). — R. v. Stanbury (1862), Le. & Ca. 
128 ; 31 L. J. M. C. 88 ; 6 L. T. 686 ; 26 J. P. 84 ; 
10 W. R. 236 ; 9 Cox, C. C. 94, C. 0. R. 

1208. Triable also where money re- 

ceived.] — R. V. Holms, No. 1085, ante. 

1209. .]■ — An indictment at the place 

where the false pretence is made is good. — R. v, 
Richards (1884), 48 J. P. .To. 149, C. C. R. 

1210. Triable where goods supplied.] — R. 

V. Ellis, No. 1079, ante. 

1211. Triable where property obtained.] — 

Where pretences are made in one place whereby 
goods are obtained from another place, there is 
jurisdiction to try the case at the latter place. — 
R. V. Aldington (1893), 9 T. L. R. 199, C. C. R. 

1212. Bankrupt obtaining credit — Triable where 
credit is obtained.] — A., an undischarged bankrupt 
in England, wrote to B. in Ireland asking the price 
of a black cob, & on receiving answer telegraphed 
to Ireland for the horse to be sent to England, 


in the county of L. which charged him with 
having, while he was an undischarged bkpt., 
unlawfully obtained credit to the extent of £20 & 
upwards without informing the persons from 
whom credit was obtained of the fact that he was 
an undischarged bkpt., contrary to Bkpcy. Act, 
1883 (c. 52), s. 31 : — Held : the credit was obtained 
in the county of S., & the indictment was therefore 
wrongly laid in the county of L. — R. v, Dawson 
(1888), 59 L. T. 932 ; 53 J. P. 280 ; 5 T. L. R. 87 ; 
16 Cox, C. C. 566, C. C. R. 

1214. Issuing false certificate — Contagious 
Diseases (Animals) Act, 1878 (c. 74), s. 62.] — O. 
ordered animals, bought at a market in the county 
of S., to be forwarded to T., in the county of 0. 
A form of certificate was there given to the drover, 
who showed it in course of the journey to railway 
porters & others at two places in the county of C., 
but it was destroyed by order of O. On O. being 
charged, under above Act, for uttering a false 
certificate, & notice to produce the original being 
served : — Held : the justices at T. were right in 
receiving secondary evidence of the certificate, & 
had jurisdiction to convict O. of uttering the cer- 
tificate within their jurisdiction. — Oakey v. Stret- 
TON (1884), 48 .T. P. 709. 

1215. Conspiracy — Triable where any overt act 
committed.] — R. v. Bowes (1787), cited 4 East, 
171 ; 102 E. R. 795. 

Annotations: — Refd. R. v. Brisac (1803), 4 East, 164 ; R. v. 

Burdett (1820), 4 B. & Aid. 95. 

1216. .] — R. V. Brisac, No. 1088, ante. 

1217. Procuring commission of offence — Pro- 
curer triable where full offence committed — 
Murder.]--ANON. (1504), Kcil. 07 ; 72 E. R. 227. 

1218. Libel.] — R. v. Johnson, No. 

1073, ante. 

1219. Forgery.]— R. v. Bull & 

Schmidt, No. 443, ante. 


Sub-sect. 2. — Statutory Provisions. 


which was done, but no time for payment was 
stipulated for. A. did not inform B. before or at 
the time of the sale that he was an undischarged 
bankrupt. A. refused to pay for the horse : — 
Held : A. was rightly convicted of obtaining 
credit ” within Bkpcy. Act, 1883 (c. 52), s. 31, & 
the offence was committed in England. — R. v. 
Peters (1886), 16 Q. B. D. 636 ; 55 L. J. M. C. 173 ; 
54 L. T. 645 ; 50 J. P. 631 ; 34 W. R. 399 ; 2 
T. L. R. 359 ; 16 Cox, 0. C. 36, 0. C. R. 
Annotations: — Retd. R. v. Dawson (1888*), 5 T. L. R. 87. 

Mentd. H. v. Juby (1886), 55 L. T. 788 ; R. v. Dyson, 

[1894] 2 Q. B. 176. 

1213. .] — ^An undischarged bkpt. 

residing in the county of L. while in the county of 
S. purchased a quantity of fish at an auction, for 
which he obtained credit. Part of the fish he dis- 


A. Offences triable in any County. 

1220, Assault upon revenue officer.] — 9 Geo. 2, 
c. 35, s. 26, which enacts that prosecutions for 
assaults on revenue officers may be tried in any 
county, only extends to assaults on them qua 
officers^ &; a deft, having been found guilty on an 
indictment of a common assault on prosecutor 
who was an Excise officer, this ct. arrested the 
judgment, though prosecutor was described to be 
an Excise officer, the offence being laid in Surrey 
& the venue in Middlesex. — R. v. Cart^vright 
(1791), 4 Term Rep. 490 ; 100 E. R. 1130. 
Annotation : — Mentd. Ooombor v. Berks JJ. (1882), 9 Q. B. D. 

17. 

B. Offences committed on Boundaries of Counties. 


posed of in the county of S. & the remainder he 1221. Concurrent Jurisdiction of adjoining coun- 
sent to the county of L. Upon an indictment laid ties — Applies to all offences — Criminal Law Act, 


objection to the jurisdiction bad. — 
Gracik 15. Stuaht (1884), 11 R. (Ct. 
of Sesa.) 22 ; 21 Sc. L. R. 526.— SCOT. 

d. l^riahle where sale effected,] 

— An indictment for receiving stolen 
pigs in Londonderry is supported by 
evidence that the pigs were first 
brought to the prisoner in Donegal, 8c 
afterwards sold by him, slaughtered, 
in Londonderry. — R. v. Connor (1833), 
Jebb, Cr. & Pr. Cas. 150.— IR. 

1216 i. Conspiracy — Triable where any 
overt ojcl committed,] — The ot. has Juris- 
diction to hear a charge of oonspiraoy 
to defraud if any overt act is done in 

S ursuanoe of the conspiracy within 
le jurisdiction, although the original 
agreement between the conspirators 


is made outside the jurisdiction. — R. 
V. Kellow, [1912] V.L. R. 102.— AUS. 

e. Fraudulent conversion — Begun 
in one district, finished in arndher — 
Triable in either district. J — Where 
fraudulent conversion of the proceeds 
of a valuable security Is begun in one 
district & tlie continuation & comple- 
tion are in another district, accused 
may be arrested & proceeded against 
in either district. — R. v. Hogle (1896), 
Q. R. 6 S. C. 59.— CAN. 

PART II. SECT. 8, SUB-SECT. 2.— B. 

f. Concurrent jurisdiction of adjoin- 
ing counties — 9 Oeo. 4, c. 54, s. 26 — 
Form of indictment.] — In an indictment 
under 9 Geo. 4, c, 54, s. 26, the county 


in whioh the oflenoe was actually com- 
mitted should be stated in the indict- 
ment, with an averment that such 
offence took place within 500 yards of 
the county in which the Indiotment 
was laid. — R. v. Brown (1837), Craw. 
& D. Abr. C. 46.— IR. 

g. Whether applicable to 

river boundary.] — An offence com- 
mitted within 500 yards of the centi'e of 
a river whioh Is the boundary of two 
counties, is not within 9 Geo. 4, o. 54, 
88. 26, 27. — Noon's Case (1841), Ir. 
CJir. Rep. 110.— IR. 

h. Offence outside. Northern Ireland — 
Trial in Northern Ireland.] — Accused 
was charged with armed robbery imder 
Larceny Act, 1916, sect. 23, sub-s. 1, 

L 2 



148 


Criminal Law and Procedure. 


Sect, 3. — Vemic: Sub-secL 2, B., C, d: D. ] 

1826 (c. 64].] — R. V. Ruck (1829), 2 Russell on 
Crimes & Misdemeanours, Sth ed. 1057. 

1222. Distance to be measured In direct line.] — 
The enactment of Criminal Law Act, 1826 (c. 64), 
s. 12, that offences committed on the boundaries 
of two counties “ or within the distance of 500 yards 
of any such boundary or boundaries,” may be 
tried & punished in either county, means a distance 
of 500 yards measured in a direct line from the 
border, & not 500 yards by the nearest road. — R. 
V, Wood & Parker (1841), 5 Jur. 225, 

1223. .] — Lake v, Butler (1855), 5 E. & B. 

92 ; 24 L. J. Q. B. 273 ; 25 L. T. O. S. 128 ; 19 
J. P. 692 ; 1 Jur. N. S. 499 ; 3 W. R. 458 ; 3 
C. L. R. 1124 ; 119 E. R. 416. 

Annotations : — Consd. Jewel v. Stead (1855), 0 E. & R. 350 ; 

Duig’nan v. AValker (1859), Jolin. 440 ; Mouflet v. Cole 

(1872), L. R. 8 Kxch. 32. 

1224. .] — Mouflet v. Cole (1872), L. R. 8 

Exch. 32 ; 42 L. J. Ex. 8 ; 27 L. T. 678 ; 21 W. R. 
175, Ex. Ch. 

1225. Where court has limited jurisdiction.] — 

The provision in 7 Greo. 4,c. 64, s. 12, as to offences 
committed within 500 yards of the boundaries of 
counties, is confined to county boundaries & to 
prosecutions in counties. It does not apply to 
prosecutions in limited jurisdictions. , 

Prisoner was tried at the general quarter sessions | 
of the peace for the town <fc borough of Southwark 
on an indictment charging him with stealing 
within the town & borough, & the larceny from 
the person, the apprehension of prisoner, & the 
finding the property upon him, were all within the 
City of Ixindon, but within 500 yards of the county 
of Surrey. The recorder directed the jury to 
acquit prisoner, on the ground of their being in- 
competent to try felony, which had been committed 
certainly in the City of London, & prosecutor was 
then bound over to prefer his bill at the Old 
Bailey, k> x.)risoner on his arraignment at the Old 
Bailey, on the bill found by the London grand 
jury for the same felony, pleaded autrefois acquit 
in Southwark, founded on 7 Geo. 4, c. 64, s. 12 : — 
Held : the plea was properly overruled, on the 
ground that 7 Geo. 4, c. 64, s. 12, did not extend to 
trials in limited jurisdictions, but only to county 
trials. — W elsh’s Case (1827), 1 Mood. C. C. 175, 
C. C. R. 

Annotation : — Consd. R. v. G. W. Ry. (1842), 3 Q, B. 333. 

1226. Offence in borough situate in two counties 
— Triable in either county.] — Wliere an offence is 
committed in a borough, which is situate paitly 
in one county & partly in another, the offence is 
triable in either county, under Criminal Justice 
Administration Act, 1851 (c. 55), s. 19. — R. v. 
Gallant (1859), 1 E. & F. 517. 

1227. Offence commenced in one county & com- 
pleted in another — Triable in either county.] — 

R. V. Jones (1830), 1 Russell on Crimes & Mis- 
demeanours, 8th ed. 21. 

1228. Must be tried where laid.] — An 

indictment, at quarter sessions for the borough of 

S. , stated that A., late of the parish of M., in the 
county of N., & in the borough of S., on, etc., at 


the parish aforesaid. In the borough aforesaid, 
committed an assault. The marginal venue was 
“ Borough of S.” The parish is entirely in the 
county of N., the rest of the borough in the county 
of L. Deft, removed the indictment by certiorari, 
&> a venire was awarded into the county of L., 
where he was tried & convicted. The offence was 
committed in a part of parish which is in the 
borough, & within 500 yds. from the boundary 
of L. : — Held : the venue, as laid, was in N., &, 
notwithstanding the proceedings under the cer- 
tiorari, the trial was without jurisdiction, & judg- 
ment must be arrested ; the words at the parish 
aforesaid ” could not be rejected ; & for the trial 
to be good in either county, under 7 Geo. 4, c. 64, 
s. 12, the offence must have been laid & tried in 
one & the same county. — R. v, Mitchell (1842), 
2 Q. B. 636 ; 2 Gal. & Dav. 274 ; 11 L. J. M. C. 55 ; 
6 Jur. 505 ; 114 E. R. 249. 

Annotations : — Refd. R. t’. O’Connor (1843), 4 State Tr. N. S. 

935 ; R. t). Martin (1849), 13 J. P. 282. 

1229. Where part of county is detached.] — R. v. 

Loader (1840), 1 Russell on Crimes & Misde- 
meanours, 8th ed. 24. 

Annotatioii .—Refd. R. V. Martin (1849), T. & M. 78. 

C. Offences committed in Counties of Cities, 

1230. Whether triable In county at large.] — 

Gloucester Town Case (1593), Poph. 10 ; 79 

E. R. 1138. 

1231. .] — R. V. Gough, No. 1150, ante, 

1232. .] — ^An indictment for forgery stated 

the offence to have been committed in the county 
of Nottingham ; it was proved to have been com- 
mitted in the county of the town ; — Held : although 
under 38 Geo. 3, c. 52, it was triable in the county 
at large, the offence should have been laid in the 
county of the town. — R. v, Mellor (1808), Russ. 
& Ry. 144, C. C. R. 

Annotation: — Consd. R. v. Ilinley (1843), 1 Cox, C. C. 12. 

1233. .] — An indictment in the next ad- 
joining county, for an offence within an inferior 
county, need not aver that the former is the next 
adjoining county. Wlicn the record is regularly 
drawn up that may be stated in the caption ; but 
the indictment must state the offence to have 
been committed in the inferior county. — GoPP’s 
Case (1810), Russ. & Ry. 179, C. C. R. 

1234. .] — In Easter Term, 1832, the A.-G. 

filed ten informations against the mayor & nine 
aldermen of Bristol. The venue was laid in the 
city of Bristol & county of the same name. Defts. 

I appeared & pleaded guilty. On June 0, 1833, it 
I was ordered that the trials in these several jirose- 
I cutions bo had by jurors of the county of Berks, 

I & that proper suggestions for that purpose be 
entered in the rolls in these several prosecutions. — 
R. V. PiNNEY (1832), 3 B. & Ad. 947 ; 5 C. & P. 
254 ; 3 State Tr. N. S. 11 ; 1 Nev. &; M, M. C. 
307 ; 110 E. R. 349. 

Annotations: — Refd. R. v. Holden (1833), 6 B. & Ad. 347 ; 

R. V. Glamorgan County Council, [1899] 2 Q. B. 53C. 

Mentd. Phillips u. Eyre (1870), L. R. 6 Q. B. 1. 

1235. Effect of Municipal Corporations Act, 


committed on Oct. 19, 1922, in tlie 
County of L. He was appreliendcd in 
the County of T., & in custody in the 
County of F. on Nov. 29, 1922, & was 
indicted, tried, & convicted at B. 
Jan. 5, 1923, at the Winter Assizes for 
the Winter Assize County of Northern 
Ireland : — Held : tlicre was jurisdic- 
tion to try the accused at the assizes 
In Northern Ireland.— R. v. M’Quillan, 
[1923] 2 I. R. 93.— IR. 

1222 i. Distance to he measured in 
direct line .] — In computing the artllicial 


extension of the geographical limits of 
the jurisdiction of Cts. of Petty 
Sessions given by Justices Acte, 1886, 
8. 139, distance is to bo measured in a 
straight lino from the boundary of the 
district. — Union Bank v. Broom, 
[1904] 8. R. Q. 215.— AUS. 


PART II. SECT. 3, SUB-SECT. 2.— C. 

1230 i. Whether triable in county at 
large. ] — Defts. were indicted & tried in 
the coimty of the town of D., for a 


seditious libel, & the juiy did not agree 
upon a verdict. The county of the 
town of D. was situated in the county 
of L., which latter was adjoining to the 
county of M. Some of the publica 
tions In (luc^stlon wore circulated in the 
coimty of M, On the application of 
the counsel for the Crown, under 6 Goo. 
IV. c. 51, 8. 4, an order was made for 
the transfer of defts. to the county of 
M., for the puipose of standing their 
trial there. — R. v. Traynor (1839), 1 
Craw. & D. 237.— IR. 
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1835 (c. 7^.] — Since the passing of the above 
Act all offences committed in Bristol, & the 
cities & towns named in sched. C. of that act, are 
triable at assizes for Gloucestershire & the other 
counties named in that sched., & the jurisdiction 
of assizes is not affected by the grant of a recorder 
& a quarter sessions in such cities or towns. — 
B. V. Holden (1838), 8 0. & P. 606. 

Annotation : — Mentd. R. v. Edwards, Underwood & Edwards 

(1848), 11 L. T. O. 8. 50. 

1236. .] — A felony committed in a county 

of a town, the style of which is “ Town of Kingston- 
upon-HuU & county of the same town ” : — Held : 
sufficiently laid in the venue of an indictment 
tried in the next adjoining county as “ Yorkshire, 
being the next adjoining county to the town & 
county of Kingston-upon-Hull, to wit,” the venue 
being imperfect, there being no “ county of 
Kingston-upon-Hull.” — B. v, Grundy (1847), 2 
Cox, C. C. 357. 

1237. City & corporate town must be county In 
itself.] — B. v. Milner, No. 1168, ante. 

1238. Effect of enlarging area of county of 
town.] — If a felony be committed in that part of 
the county of a town which has been added to it 
by Parliamentary Boundaries Act, 1882 (c. 64), 

6 Municipal Corpus. Act, 1835 (c. 76), it is triable 
in the county of the town. — B. v. Piller (1836), 

7 C. & P. 337 ; 3 Nev. & M. M. C. 439. 

1239. .] — By Parliamentary Boundaries 

Act, 1832 (c. 64), s. 36, sched, (O), 30, Clifton \s 
made a part of the parliamentary borough of 
Bristol, which is a County of itself. Pixeept so far 
as that Act operated, it was in the county of 
Gloucester : — Held : after the passing of Cor- 
I)oration Act, 1836 (c. 76), ss. 7, 8, the Gloucester- 
shire justices had no longer the power to make an 
order diverting a footway in Clifton, their juris- 
diction, in sut^h cases, being transferred to tlie 
justices of Bristol. — B. v. Gloucestp:hsiiihe .T.T. 
(1836), 4 Ad. & El. 689 ; 7 C. P. 338, n. ; 1 Har. 
<fc W. 682 ; 6 Nev. & M. K. B. 115 ; 5 L. J. M. C. 
79; 111 E. B. 947. 

Aiimtation : — Mentd. R. v. Now Sarum (1845), 1 New Mag. 

OaH. o7 2, 

See Criminal Procedure Act, 1851 (c. 100), s. 23 ; 
Municipal Corporations Act, 1882 (c. 50), s. 188, 
Sched. 6. 


Offences committed upon Journeys, 

1240. Journey partly within Jurisdiction.] — On 

an indictment for assault, it was proved that the 
offence was committed in one of the carriages of a 
train running from Brighton to New Cross & before 
^^^ived at the T. station, in the county 
oi Sussex. At that station prosecutrix left the 
carnage in which she had been riding with deft., 
^de in another carriage of the same train to New 
Cross, which is within the jurisdiction of the 
Central Criminal Ct. : — Held : by the joint opera- 
tion of Criminal Law Act, 1826 (c. 64), s. 13, & 
Central Criminal Ct. Act, 1834 (c. 36), s. 2, the 


indictment was properly preferred & tried at the 
Central Criminal Ct. — B. v. P^ench (1859), 8 
Cox, C. 0. 252. 

1241. .] — Prisoner was indicted for the 

murder of her infant child. She was seen to 
leave W., a place within the jurisdiction of the 
Central Criminal Ct., by train, & she then had 
the child with her. She arrived the same evening 
at a house near G., a place outside the jurisdiction 
of the Central Criminal Ct. She was then alone 
but was carrying a brown paper parcel. She 
returned the next day to a place within the juris- 
diction of the Central Criminal Ct., taking the 
parcel with her : — Held : there was jurisdiction to 
try prisoner at the Central Criminal Ct. — B. v, 
Bexley (1906), 70 J. P. 263. 

1242. Journey through several jurisdictions — 
Criminal Law Act, 1826 (c. 64), s. 13.]-— Sect. 13 of 
the above Act is not confined in its operation to 
the carriages of common carriers, or to public 
conveyances ; but if property is stolen from any 
carriage employed in any journey, the offender 

I may, by virtue of that section, be tried in any 

I county through any j^art whereof such carriage 
shall have passed in the course of the journey 
during which such offence shall have been com- 
mitted. 

The object of the statute was to enable a prose- 
cutor, whoso property is stolen from any carriage 
on a journey, to prosecute in any county through 
any part of which the carriage shall have passed 
in the course of that journey ; because, in many 
cases, it might be quite impossible for a prosecutor 
to ascertain at what part of the journey the 
offence was actually committed (Jervis, C.J.). — 
B. V. Sharp (1854), Hears. 0. 0. 415 ; 24 L. J. M. C. 
40 ; 24 L. T. O. 8. 170 ; 18 J. P. 743 ; 3 W. B. 21 ; 
6 Cox, C. C. 418, O. C. B. 

1243. What is offence committed in course of 
journey — Criminal Law Act, 1826 (c. 64), s. 13.] — 
Prisoner was indicted in the county of 0. for 
larceny committed on a journey under sect. 13 
of the above Act. It appeared that, as the guard 
of the coach from P. in the county of C. to K. in 
the county of W., he had been entrusted with a 
bankers’ parcel & when changing hoi'ses some dis- 
tance from P., & in the county of W., he took the 
parcel from the coach, & while at a privy abstracted 
two sovereigns therefrom : — Held : the stealing 
was not “in or upon the coach,” so not within 
the statute, & the indictment should be preferred 
in the county of W. — Sharpe’s Case (1836), 2 
Lew. C. C. 233. 

1244. .] — Where the evidence is con- 

sistent with the fact of an article having been 
abstracted from a railway carriage, either in the 
coui'se of the journey through the county of A. 
or after its arrival at its ultimate destination, in 
the county of B., & prisoner is indicted in A. under 
sect. 13 of the above Act, the case must go to the 
jury, who are to say whether they are satisfied 
that the larceny was committed in the course of 
the journey or afterwards. — B. v. Pierce (1852), 
20 L. T. O. 8. 182 ; 6 Cox, C. C. 117. 


PART II. SECT. 3, SUB-SECT. 2.— 

irough several juried 
c. 30, 8. 24.]— By t 

— an Indictment for 

assault committed on board a stea 
boat, on its passage between A. & ] 
it came within the coui] 
of B., it Is sufftclent to allege that t 
ass^t took place within the coud 
689.^AN.^‘ (1850), 1 A 

1* Refusal to account for f 


received.] — Deft., the conductor of a 
train, was charged with the theft of 
$3.05 from a railway co., his employers, 
that sum having been paid to deft, as a 
passenger fare. The money was re- 
ceived in the province of Alberta, in 
t he course of a trip from a point in 
Alberta to a point in British Columbia : 
— Held : the Alberta Ct. had juris- 
diction, it being shown that deft, had 
refused in Alberta to account for tho 
$3.05, as well as in British Columbia. — 
R. V, Martin (1912), 21 W. L. R. 668 ; 


2 W. W. B. 002 ; 4 D. L. R. 650 ; 
4 Alta. L. R. 329.~CAN. 

m. Journeu on High — Larceng 

■ — Whether urithin 1 liev. Slat. c. 158, s. 
10.] — Larceny committed on the high 
sea, on a voyage from Ireland to fit. 
John, does not come within the above 
sect., relating to the place of trial of 
oilouoos committed during a voyage, 
but may bo tried imdor 18 & 19 Vict, 
c. 91. — R. V, Dillon (1863), 6 All. 61. — 
CAN. 
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Sect* 3. — Venue: Suh-aeci* 2, E* & F*; siib-sects, 3 
c£» 4. Pari III. Sect* 1.] 

E* Death in One Place caused hy Criminal Act in 
Another* 

1245. Shot fired from shore killing man on 
water.] — K. v. Coombes, No. 1068, ante* 

1246. Injury received on foreign ship — Death in 
England—O Geo. 4, c. 31, s. 8.]-— R. v* Lewis, No. 
1089, ante* 

F* Offences triable in Kimfs Bench Division* 

1247. Treason abroad.]— R. v* Lynch, No. 1001, 

ante. 

1248. .] — R. V. Casement, No. 1002, ante* 

1249. Offences by public officials abroad — 
Criminal Jurisdiction Act, 1802 (c. 86).] — R. v * 

PiCTON (1805), 30 State Tr. 225. 

Aiinotaiioiis : — Mentd. Lacon t\ Hlggrius (1822), 3 Stark. 
178 ; Rowo v. Breuton (1828), 3 Mau. & Ily. K. B. 133 ; 
Barnes v. Stuart (1831), 1 Y. & C. Ex. Hi) ; De Bodes 
Case (1845), 8 Q. B. 208 ; Scott v. Seymour (18C2), 1 
H. & C. 219 ; lie Eyre (1868), 16 W. R. 751 ; Anderson t’. 
Gorrle [1895] 1 Q. B. 668. 


1250. .] — R, V * Jones, No. 997, ante . 

1251. Does not include felonies.] — 

R. V* Shawe, No. 998, ante * 

1252. .] — R. V * Eyre, No. 1451, post , 

1253. .] — R. V, Turner (1889), 24 

L. Jo. 469, N. P. 


Sub-sect. 3. — Change op Venue. 

1254. Grounds for — ^Falr trial.] — Evidence of 
partiality must be extremely strong, to change the 
place of trial in a criminal information. — R. v* 
Harris (1702), 1 Wm. Bl. 378 ; 3 Burr. 1330 ; 96 
E. R. 213. 

Annotationa : — CODSd. R. v. Barrett (1870), 18 W. R. 671. 

Refd. Mylock r. Saladlne (1764). 1 Wm. Bl. 480 ; Watson 

V. Quilter (1843), 12 L. J. Ex. 405. 

1255. .] — It is no reason for changing 

the venue in an indictment for a conspiracy to 
destroy foxes & other vermin by placing poison 
on lands, that the gentry of the county in which 


PART II. SECT. 3, SUB-SECT. 2.— E. 

n. Murder — Jurisdiction of court 
irJicrc blow inflicied .} — The C*ii“t-iuit Ct. 
of G. hafi juribdiclioii to tiT the murder 
of A., Avhen the blow that occasioned 
the death of A. is inflicted within tiic 
jurisdiction of that ct., although the 
death itself may have happentHl out 
of the jurisdiction. — R. v. Black 
Rktek (1863), 2 N. S. W. 8. 0. R. 207. 
— AUS. 

PART 11. SECT. 3, SUB-SECT. 3. 

Deft, applying for a certiorari to 
remove an indictment from the 
sessions must show that, it is probable 
the case will not he faiily or satis 
factorily tiled in the ct. below . — Jic 
KELUiTT & Router (1856), 2 P. R. 
102.~-CAN. 

1264 il. Under s. 651 of 

the Criminal Code, where, at a trial of 
deft, at which the jury disagreed, a 
crowd of pci-sona congregaR^d round 
the ct. house while the jury were 
deliberating, & endeavoured to intimi* 
date the jui'oi’s & influence them in 
favour of deft., & afterwards made 
riotous demonstmtions towards the 
judge who presided at the trial, the 
venue was changed before the second 
■ ' ’ Ponton (1899), 18 P. R. 


1264 iii. .] — In a prosecu- 

tion for criminal libel it is not sutiicicut 
in order to obtain a change of venue, to 
allege that prosecutor is interested in 
politics 1 x 1 the place where the libel 
is alleged to have been committed, & 
that, therefore accused cannot obtain a 
fairtrial.~R. v. Nicol (1900), 7 B. C. R. 
278.— CAN. 


1254 iv. .} — Tho principle 

on which a change of venue in a criminal 
case will be ordered imder s. 651 of the 
Criminal Code is, that there is fair & 
reasonable probability of partiality & 
prejudice in the district, county, or 
place, within which the indictment 
would otherwise be tried. On a 
motion to change the venue, notwith- 
standing t.hat a strong case was made 
out for the change, If the balance of 
convenience alone was to bo considered, 
still, as it was not showm that there was 
or waa likely to be any prejudice 
against accused, & certainly no more 
where the indictment w'as found than 
in the place to which it wag proposed to 
change the venue, the motion was 
refused. — R. v. O’ Gorman (1907), 9 
O. W, R. 928 ; 14 O. L. K. 102.— 
CAN. 


12W V. .] — ^Accused, wh( 

had been sheriff of the Judicial districi 
of C., was tried in that district upon c 
chaige of fraudulently converting 
moneys in his hands to ms own use & 


I thereby stealing it. The juj*y dl« 

' agreed, & the Crown asked . that., 
before accused nhould be put on trial 
for tho second time, the place of trial 
should be changed: — Held: in a 
lu oper case, under s. 884 of the Criminal 
Cocle, a change of tho place of trial can 
be ordered. There w'as no real danger 
that a JuiT could not be obtained in 
, the Judicial district of C., who would 
j render a fair & impartial verdict on 
! the trial, & tho application would 
i be refused. — R. v. Stauffer (1911), 16 
' W. L. R. 722 ; 4 Sask. L. U. 284.— CAN. 

1264 vi. .1 — Aprothonotary, 

more than foiu* days befoi*o the oi)CTiiiig 
of the temi, permitted a newspaper 
reporter to take a list of tho names of 
I the jietit Jurors summoned to try a 
! certain criminal cauBe ; — Held : Acts 
of Nova Scotia, 1912 (c. 52), had been 
violated, & accused was eutiUed to a 
change of venue. — R. r. Graves (1912), 
11 E. L. R. 292.— CAN. 

1254 vii. .] — R. v. Ui’TON 

(1922), 37 Can. Crim. Cas. 15.— CAN, 
1254 viii. .] — When it ap- 

pears clearly by the aflUlavits that a fair 
impailial trial cannot be had in the. 
county in which the offence ciiarged in 
the information has been committed, 
the ct. has jurisdiction to change the 
j ijlace of trial from that county to 
another county which it may consider 
to be convenient & proper, & whereby 
tho ends of justice, not only as I’cgards 
the Crown, but also os regards deft., 
may be more effectually attained, & 
will ponnit a suggestion to bo entei*ed 
I on the record for that piujiose. — R. r. 

( Conway (1858), 7 1, C. L. R. 507 ; 10 
Ir. Jut. 193.— IR. 

1264 ix. .) — ^When it primd 

fade appears to the ct. that a fair & 
& impariial trial cannot be had in a 
particular place, & such is not dis- 
placed by a strong case in answer 
thereto, the et, will grant a certiorari to 
remove the proceedings into tho 
, Queen’s Bench, to enable an application 
j to be made to have such extse tried in 
some other Jurisdiction. — R. v. Bell 
( 1859), 11 Ir, Jur. 283.— IR. 

1264 X. .] — ^A. was tried for 

felony, but the Jury were not able to 
agree upon a verdict, & were dis- 
charged. The Ci*own moved to have a 
second trial in some other county, on 
tho ground that a fair trial could not 
bo had in the county where the offence 
was committed. Affidavits wore made 
on both sides : — Held : the ct. had the 
same jurisdiction to change the place of 
trial In felony as In misdemeanour, &: 
the place of trial should be changed in 
this case, as the ct. was of omnion, 
upon the affidavits, that a fair trial 
could not be had In the county where 
the offence was committed. — li. v* 


BARRKTr (1870), 18 W. R. 671.— IR. 

1254 xi. .] — Tho ct., on June 

18, 1872, refused an order to enter a 
suggestion that a fair trial could not bo 
had in the county, although evidence 
was adduced to show^ tiiat a system of 
intimidation had been xiracticed by 
prisoner’s father & friends, both upon 
the Crown witnesses & the jurors on 
the panel from w^hich the Jurors wiio 
tried him wore coiled. — R. v. Fay 
(1872), 1. R. 6 C. L. 436.— IR. 

1254 xii. .] — In a criminal 

information, hied by the A.-G., tho 
venue was changed at tho instance of 
the traverser, upon an affidavit by 
him, referring to, but not setting out in 
detail, facts of such public notoriet y os 
to be matters of coiitemi)oranoous 
history. — R. v. Duggan (1873), 1. 11. 
7 C. L. 94.— IR. 

1264 xiii. In a case of 

murder the venue was changed from 
tho county where the alleged crime 
was committed to another county, on 
an affidavit by prisoner’s solr. that 
from conversations ho had had with 
tho jurors of tho county wbere tho 
alleged crime was committed, he was 
convinced a strong pitdudice existed 
against prisoner, & that an impartial 
trial could not take iilace there, oven 
though no abortive trial has taken 
place in the county where tho venue 
was originally laid. — R. v. MuEneany 
(1878), 14 Cox, C. C. 87 ; 2 L. R. Ir. 
236.— IR. 


1254 xiv. .1 — In an iiidict- 

mont for murder tho trial w'as postnoned 
on the ground that an impartial trial 
could not be hud. It ai)pcared on 
affidavit that large numbers of tho 
jurors who w^ould try tlio case, w^ero 
members of an assocn. called “ The 
Land liCaguc,” wdiich assocn. had 
subscribed to tlio defence of prisoiiei's, 
the crime being of an agrarian nature. 
The venue was changed from the local 
one to a district where it appeared 
probable a fair & impartial trial could 
be had. — R. v. Pjiklan (1881), 14 Cox, 
C. C. 679.— IR. 


1254 XV. — ■ — .] — The Crown 

moved for a change of veuuo from 
Nelson to Wellington in a cose in 
wiileh a Nelson doctor was charged 
with abortion, on the i^ound that a 
fair trial of the cose could not ho had In 
Nelson, accused having practised there 
for many years & having a considerable 
popularity there, much sympathy 
having been expressed for him, many 
people In Nelson thinking abortion not 
wrong or criminal. Sc the Jury-panel 
there being liinitod. Tho motion was 
refused. — R. v. Legoatt (1900), 19 
N. Z, L. R. 317.— N.Z. 


o. Unaffected by 

Viet. c. 29. s. I 1 TP 32 & 8: 


32 <£’ 33 
Viet. c. 29, 
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the indictment is found are addicted to foxhunting. 
— B. V. King (1820), 2 Chit. 217. 

j[256. .] — Where the ct. grants a rule 

to change the venue in an indictment, on the 
ground that deft, is unlikely to have a fair trial 
where it is laid, the ct. will change it to some other 

county on the same circuit. — II. v, (1842), 

0 Jur. 131. 

1257, .] — In a criminal case, where 

there was a prospect of a fair trial, the ct. refused 
to change the venue, though the witnesses resided 
in another county. — B. v. Dunn (1846), 11 Jur. 
287 ; 10 J. P. Jo. 740. 

1258. .] — The ct. will not permit the 

venue in an indictment to be changed for any other 
cause than the inability to obtain a fair trial in 
the original jurisdiction. 

An indictment for a nuisance was found against 
defts. at the last assizes for Cheshire, & an action 


for the same nuisance was brought against defts 
in the Ct. of C. P., & an application was then made 
to such Ct. of C. P. for an injunction under C. L. P. 
Act, 1854 (c. 126), s. 82, which was discharged 
upon the undertaking of defts. to consent to the 
indictment being tried at the ensuing winter assizes 
for the city of Manchester, the Ct. of Q. B. refused 
to permit the trial to be had at such assizes. — 
B. V, Patent Euiuka & Sanitary Manure Co., 
Ltd. (1865), 13 L. T. 365 ; 30 J. P. 86. 

See, further. Crown Practice, Vol. XVI., pp. 
407-409. 


Sub-sect. 4.— Chouse op Venue by Crown. 
See Constitutional Law, Vol. XI., p. 524, Nos. 
294-309a ; Crown Practice, Vol. XVI., p. 487, 
Nos. 3693-3700. 


Part ill. — Limitation of Time for Criminal Proceedings 


Sect. 1.— IN GENERAL. 

1259. Prosecution by indictment— No limitation 

at common law.] — There is no limitation at com- 
mon law to a prosecution by indictment (Lord 
Ellenborough, C.J.). — Dover v, Maestaer , 
(1803), 5 Esp. 92, N. P. j 

Annotations : — Mentd. K. v. Castle Morton (1820), 3 B. & 

Aid. .588 ; Strother v. Barr (1828), 5 ' ' 

1260. Offence committed twenty years 

before.]— W all’s Case (1802), 28 State Tr, 51. 

1261. Bestiality committed nearly two years 

before complaint made to Justices.] — When a long 
period of time, nearly two years, had elapsed from 
the time of the committing of the offence of 
bestiality before complaint was made to the 
justices : — Held : the case would not be permitted 
to go to the jury. — B. v, Bobins (1844), 4 L. T. O. S. 
196 ; 1 Cox, C. C. 114. 

1262. Proceedings by criminal information — 
Statutory limitation of one year — Proceedings by 
Crown after six years.] — A non. (1564), Moore, 
K. B. 58 ; 72 E. B. 439. 

1263. Delay must be accounted for — 

Although no precise limitation.] — Motion for an 
information for attempting to bribe C. to vote at 
the election of an alderman. 

As to the time of application there is no precise 


number of weeks, months or years, but if delayed 
the delay must bo reasonably accounted for (Lord 
Mansfield, C.J.). — B. v. Bobinson (1765), 1 
Wm. Bl. 541 ; 96 E. B. 313. 

1264. Must be without delay.] — A criminal 

information must, in all cases, be moved for 
promptly & without delay. — B. v, Hext (1840), 4 
J. P. 283 ; 4 Jur. 339. 

1265. .] — The ct. refused to grant a 

rule nisi for a criminal information, where the 
libel complained of came to the knowledge of 
appet. two years ago. — Ex p* Hopper (1854), 23 
L. T. O. S. 164 ; 18 J. P. 378 ; 2 W. B. 517. 

1266. Offences under Criminal Law Amendment 
Act, 1885 (c. 69), s. 5 — Conviction on charge of 
rape.] — R. v. Cotton (1890), 60 J. P. 824. 

1267. .]— A prosecution for rai )0 is in 

fact a prosecution for any of the offences of which 
a person tried on an indictment for rape may 
be found guilty. All hough it is provided by 
sect. 5 of the above Act, that a prosecution for an 
offence under sect. 5 (1) shall not be commenced 
more than three months after the commission of 
the offence, a person originally charged with rape 
within the period limited may be subsequently 
convicted of the offence under sect. 5 (1). — ^K. v. 
West, [1898] 1 Q. B. 174 ; 67 L. J. Q. B. 62 ; 77 


B. 11, does not authoriBO any order for 
tho olianffo of the place of trial of a 
prlBoner In any case whore such change 
would not have been granted under 
the former practice, the statute only 
affecting procedure. — R. v. McLeod 
(1870), 5 P. R. 181.— CAN. 

p. WhetJicr difficulty in secur- 

ing cdiendance of witnesses safficient,] 
— The ct. has no power to change 
tho venue In a criminal ease, nor will 
they order a suggestion to be entered 
on tho roll to change tho place of trial 
In an information for libel, on tho 
ground of Inconvenience & dlfflculty in 
securing the attendance of deft.’s 
witnesses. — R. v. Cavendish (1847), 2 
Cox, C. O. 175.— IR. 


^ Q* .] — In a criminal In- 

formation for libel, it is no ground to 
enter a suggestion that a fair trial 
cannot be had at a particular venue, 
that many of the witnesses sworn to be 
necessary for the defence reside at a 
distance from the local where tho venue 
is laid, & deft, has no funds to bring 
them to that venue.— R. v, Casey 
fl877), 13 Cox, C. 0. 6U.— IR. 
r.. Order made under statute — No 


provision for expenses .] — An order 
made pursuant to 32 & 33 Viet. c. 29, 
H. 11, dii'ccting a change of venue, 
would bo suflicieut although containing 

expanses, when the in^ctment has 
been pleaded to & the trial proceeded 
with without objection & oven in a 
Ct. of Error there could bo no valid 
objection to a conviction founded on 
such order. — S proule v. R. (1886), 1 
B. C, R., pt. II.. 219 ; 12 S. C. R. 140. 
—CAN. 

8. Jurisdiction of cowdy to which 
venue changed — Further offence appear- 
ing in depositions charged in indictment. ] 
— Prisoner was committed for trial in 
one county upon a charge of perjury 
alleging an offence committed In that 
county. The venue was changed to 
another county, where he was tried & 
found guilty upon an indictment con- 
taining two coimtfl, alleging two 
offences arising out of the same 
matter. The facts relating to both of 
the charges appeared in tho depositions 
taken bv the committing magistrate : — 
Held : there was jurisdiction to try for 
both olfouoes in tho county to which 


tho veuue had boon changed. — R. v. 
Coleman (1898), 30 O. R. 93.^ — CAN. 

t. Exercise of power — Onlg after 
indictment found .] — Tho power to 
change the venue & remove an indict- 
ment from a certain petty jury can 
only bo exercised after liidJctment 
found. — Benjamin's Case (1889), 8 
N. Z. L. R. 107.— N.Z. 


PART III. SECT. 1. 

a. Offence against a step-child — 
To limit of time for prosecution.}— 
boro is no limit of time, under Code, 

. 1140, or otherwise, within which a 
rosecution for illicit connection with a 
Icp -child, under Code, s. 213, must bo 
ummenoed. — R. v. Stewart, [19101 

W. W. R. 977 ; 45 D. L. R. 480 ; 12 
ask. L. R. 131.— CAN. 

b. Whether different offenee can he 
karged — Original offence limitation of 
'me having expired-— Carnal knowledge. J 
-Where tho offence actually com- 
littcd by accused is milawfimy 
aTnally knowing a girl of or above the 
go of twelve years & under the age of 
Lxteen years, & the time within wWoh 

prosecution for that offence must be 
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Sect, 1 , — In genera l,'] 

L. T. 536 ; 46 W, n, 310 ; 14 T. L. R. 121 ; 42 
Sol. Jo. 116 ; 18 Cox, 0. C. 675, C. C. B. 

Annotations: — Refd. K. v. Uardcastle (1907), 71 J. P. Jo. 

580. Mentd. Jones v. Robson, [1901] 1 K. 13. 673. 

1268. Effect of Prevention of Cruelty to 

Children Act, 1904 (c. 15).] — Prisoner was con- 
victed under sect. 5 (1) of the 1885 Act of an offence 
committed on July 15, 1904, The prosecution was 
not commenced until Dec. 27, more than throe 
months but less than six months after the com- 
mission of the offence. On Oct. 1 the 1904 Act 
came into operation, by sect. 27 of which the time 
for commencing a prosecution for an offence under 
sect. 5 (1) of the earlier Act was extended from 
three months to six months : — Held : sect. 27 of 
the 1904 Act related to procedure only & was 
therefore retrospective, &, the conviction must bo 
upheld. — R. V, Chandra Dharma, [1905] 2 K. B. 
335 ; 74 L. J. K. B. 450 ; 92 L. T. 700 ; 69 J. P. 
198 ; 53 W. R. 431 ; 21 T. L. R. 353 ; 49 Sol. Jo. 
366, C. C. R. 

Amwialions Mentd. R. v. James & Mid. Ry., Ex v> Balh 

R. C., [1908] 1 K. B. 958 ; Welby r. Parker, [1916] 2 Ch. 1. 

.] — See^ now^ Criminal Law Amend- 
ment Act, 1922 (c. 50), s. 2. 

1269, Evidence of acts done more than six 

months before.] — Accused was indicted for unlaw- 
fully & carnally knowing a girl under the age of 
sixteen within six months of the commencement 
of the prosecution, under sect. 5 of the above Act, ; 
which, as amended by Prevention of Cruelty to 
Children Act, 1904 (c. 15), s. 27, provides that no , 
prosecution of this offence shall be commenced ■ 
more than six months after its commis.sion. At 
the trial evidence was admitted of previous acts i 
& conduct of accused which tended to prove that 
he had had connection with the girl more than six | 
rnonths before the commencement of the prosecu- i 
tion : — Held: the evidence was admissible to j 
prove the offence with which prisoner was charged, j 
although it might prove a previous offence for ■ 
which he could not be prosecuted. — R. v, Shel- ; 
LAKER, [1914] 1 K. B. 414 ; 83 L. J. K, B, 413 ; j 
no L. T. 351 ; 78 J. P. 159 ; 30 T. L. R. 194 ; 24 
Cox, C. C. 86 ; 9 Cr. App. Rep. 240, C. C. A. 
Art^ta(io7is : — Refd. R. y. Lovegrove, [1920] 3 K. B. 013. 

.Act 

1854 (c. 104) — Who are “ parties to* th'e pro- 
ceedings.] — Sect. 257 of the above Act makes it an 
offence to persuade or attempt to persuade any 
seaman to neglect or refuse to join or to desert ! 
fi-om his ship. By sect. 525 no conviction for any j 
offence shall be made under the Act in any summary i 
proceeding, unless such proceeding is commenced i 
within six months after the commission of the I 
offence, or, if both or either of the i^arties to such i 
proceeding happen during such time t<y be out of ; 
the United Kingdom, unless the same is com- i 
menced within two months after they both first ' 
happen to arrive or to be at one time within the 
“ parties to the proceeding ” 
meant the seaman & the person persuading or 
attempting to persuade, & if cither of them leaves 
the kingdom during six months after the com- j 


mission of the offence, an information may be laid 
within two months of his return. — ^A ustin v, 
Olsen (1868), L. R. 3 Q. B. 208 ; 9 B. & S. 46 ; 
37 L. J. M. C. 34 ; 17 L. T. 637 ; 32 J. P. 183 ; 16 
W. R. 426 ; 3 Mar. L. C. 62. 

1271. Offences relating to customs — Does not 
apply to conspiracy.] — R. v, Thompson, No. 847, 
ante, 

1272. Proceedings for riot — Limitation only 
applies to criminal proceedings.] — M arriott v, 
Cooke (1797), 1 Price, 349, n. ; 145 E. R. 1426. 

1273. Effect of continuing offence.] — A water 
CO. were bound to complete a reservoir on a certain 
day, otherwise a penalty for every week would bo 
incurred. Prosecutor applied for a summons to 
justices five years after date, but they refused it 
on the ground that more than six months had 
elapsed, under Summary Jurisdiction Act, 1848 
(c. 43), s. 11. Again prosecutor applied for a 
second summons on the ground of its being a 
contimiing offence : — Held : the justices wore 
wrong in declining to issue the summons & to hear 
& determine the matter. — R. v, Byrde & Ponty- 
pooL Gas Co., Ex p, Williams (1890), 60 
L. J. M. C. 17 ; 63 L. T. 645 ; 65 J. P. 310 ; 39 
W. R. 171 ; 17 Cox, C. C. 187, D. C. 

Annotation : — Mentd. R. v. Kennedy (1002), 80 L. T. 753. 

1274. .] — Resp. was owner of a building of 

a height prohibited by Metropolis Management 
Act, 1862 (c. 102), 6. 85, No proceedings were 
taken against him in respect of the erection of the 
building. More than six months after its com- 
pletion the London County Council served a notice 
requiring him to comply with the law with respect 
to the building subject to the penalties provided 
by sect. 85 & afterwards summoned him for 
penalties for each day after the date of the notice : 
— Held: (1) the continuance at a prohibited 
height, after notice, of a building aKeady erected 
was a continuing offence within the meaning of 
the Act ; (2) complaint had been made within 

six months next after the commission or discovery 
of the offence, & resp. was liable. — L ondon County 
Council v, Worley, [1894] 2 Q. B. 826 ; 63 
L. J. M. C. 218 ; 71 L. T. 487 ; 59 J. P. 263 ; 43 

! W. R. 11 ; 10 T. L. R. 652 ; 18 Cox, C. C. 37 ; 
10 R. 510. D. C. 


1275. ,] — The offence arising under London 

Building Act, 1894 (c. ccxiii.), ss. 73 (8) So 200 (3) 
is not a continuing offence, So the offence is com- 
plete when the projection is erected. So an informa- 
tion laid more than six months after such erection 
is bad under Summary Jurisdiction Act, 1848 
(c. 43), s. 11. — Hull v, London County Council, 
[1901] 1 K. B. 580 ; 70 L. J. K. B. 364 ; 84 L. T. 
160 ; 65 J. P. 309 ; 49 W, R. 390 ; 17 T. L. R 
270 ; 45 Sol. Jo. 295 ; 19 Cox, C. C, 635, D. C. 
Annotations : — Distd. Chepstow Electric Light & Power Co. 

V. Chepstow Gas & Coke Consumers’ Co., [1905] 1 K. B. 

198. Kefd. L. C. C. V. lUuininatocl Advertisementa Co., 

[1904] 2 K. B. 880 ; L. C. C. v. Schonzik, [1905] 2 K. B. 

695; L. C. C. V. Hancock (1907), 76 L. J. K. B. 526; 

Pears V. L. C. C. (1911), 105 L. T. 525. 

1276. .] — In Oct. 1903, an electric light 

CO. were laying in the streets of a town new electric 


comnicncod, as provided ]jy T1 
Criniinal Code Act, 1893, s. 196, lu 
expired, accused cannot be j)ros(x:nR 
lor the act as an Indecent asHaidt iind( 
sect. 188. — R. V. JiLKJilT (1903), 2 
N. Z. L. R. 837.-~N.Z. 


c. — /«cr .s-/. ] — TJio crime of 

incest constituted hy Criminal Code 
Act, 1893, Amendment Act, 1900, s. 2, 
includes intercourse between persoiis 
who are related to one another natur- 
ally or by blood, though not legiti- 


mately, in llie mode.s specified in that 
sect. : — Held : an act which consti- 
tutes an oilonco under sect. 196 
cannot bo prosecuted as an offence 
under sect. 188 after the time limit 
prescribed by sect. 196 lias expired. — 
R. V. Mjnnis (1903), 22 N. Z. L. R. 
856.™ N.Z. 

d. Prosecution out of time — 
Whdher prosecuiion can be revived 
under amending Act increasing time 
limit .} — ^An indictment was preferred 


against prisoner ciiarglng him, under 
Crbuiual Code Act, 1893, s. 196, with 
tlio commission of an offence on July 

25, 1905. Tlie prosecution was not 
commenced until Oct. 6, 1905, more 
than one mouth & loss than six 
mouths after commission of the offence. 
The time limit of one month in tho 
above-mentioned Act expired on Aug. 

26, 1905. On Aug. 30, 1906, Criminal 
Code Act Amemlment Act, 1905, came 
Into operation, & by sect. 2 tho time 
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lines (other than service lines) near the mains of 
a gas CO. On Oct. 2, 1903, the gas co. by letter 
to the electric li^ht co. complained that the lines 
were being laid m a manner which was injurious 
to the gas mains, & required the lines to be relaid 
in a proper manner. Correspondence then ensued 
between the two co.’s, in the course of which the 
gas co., by letters of Oct. 27 & Nov. 2, 1903, 
respectively, specified their requirements with 
respect to the laying of the electric lines. Through- 
out the correspondence the electric light co., who 
completed the work of laying their lines on or 
before Oct. 31, 1903, disputed the reasonableness 
of the gas co.’s requirements, & they did not at 
any time comply with them. The questions & 
differences which had arisen between the two ci^.’s 
were, shortly after Nov. 2, 1903, referred to arbii. 
under Electric Lighting (Clauses) Act, 1899 (c. 19), 
Sched., s. 18, & on Feb. 12, 1904, the arbitrator 
made his award, finding in effect that the electric 
light CO. had not conformed with the requirements 
of the gas co., &> awarding to the latter a sum as 
full compensation for the loss & injury they had 
thereby sustained. On Apr. 29, 1904, the gas 
co.’s solrs. wrote to the electric light co’s. solrs. 
pointing out that the electric light co. had made 
no attempt to comply with the gas co.’s require- | 
ments, & threateming proceedings for penalties i 
under sect. 18 of the Act unless an undertaking I 
were given that those requirements would be fully • 
complied with. On May 31, 1901, a comidaint 
was made on behalf of the gas co. alleging that 
“ on & since Oct. 2, 1903,” the electric light co. 
had made default in comi^lying with certain require- 
ments of sect. 18 of the Act ; that they had laid 
their new electric lines too near the gas co.’s 
mains, & did not conform & had not conformed 
with the gas co.’s requirements for protecting 
from injury their mains, & for securing access 
thereto. On the hearing of the complaint before 
justices they convicted the electric light co. of 
the offence alleged in it : — Held : the complaint 
& conviction sufficiently alleged an offence com- 
pleted within six months before the time when 
the complaint was made, &; were, therefore, not 
bad on the face of them under Summary Jm’is- 
diction Act, 1848 (c. 43), s. 11, nor did the facts 
proved before the justices & above stated show a 
cornpleted offence before the statutory i)eriod of 
limitation began run. 

Semble : whether the complaint was or was not 
made within the statutory x3eriod, the offence was 
a continuing offence, so that Summary Jurisdiction 
Act, 1848 (c. 43), s. 11, did not apply. — Chepstow 
Electiho Light & Power Co. v, Chepstow Gas 
& Coke Consumers’ Co., [1905] 1 K. B. 198 ; 92 
L. T. 27 ; 69 J. P. 72 ; 21 T. L. R. 35 ; 49 Sol. Jo. | 
33 ; sub nom. Chepstow Gas &; Coke Consumers 
Co. V, Chepstow Electric Light & Power Co., 
74 L. J. K. B. 28 ; 3 L. G. R. 49, D. C. 

1277, ,] — Applt., an inspector of factories, 

visited resps.’ factory in May, 1905, & found that 
the fly-wheel of an engine was not securely fenced 
as requhed by Factory &; Workshop Act, 1901 
(c. 22), s. 10. He again visited the factory on 
Mar. 12, 1908, Sc found that the same wheel was 
not securely fenced, &, finding it, on a third visit 


on July 1, 1908, still not securely fenced, he laid 
an information on July 22, 1908, against resps. in 
respect thereof. The justices dismissed the in- 
formation on the ground that the information 
had not been laid within three months after the 
date at which the offence came to applt.’s know- 
ledge : — Held : there was a continuing offence in 
not securely fencing the fly-wheel & the justices 
were therefore wrong in dismissing the information 
on the ground that it had not been laid in time. — 
Verney V, Fletcher (Mark) & vSons, Ltd., [1909] 
1 K. B. 444 ; 78 L. J. K. B. 292 ; 100 L. T. 348 ; 
73 J. P. 131 ; 25 T. L. R. 248; 21 Cox, C. C. 783, 

D. C. 

Sec, generally, Factories & Shops. 

1278. How time computed — Day of offence not 
reckoned.] — Pellew v. East Wonford Hundred 
(1829), 4 Man. & Ry. K. B. 130. 

Annotations : — Reid. Hardy v. Rylo (1829), 4 Man. & Ry. 
K. B. 295. Mentd. Webb v. Fairmanncr (18.38), 2 Jui*. 397. 

1279. .] — Williams v, Burgess 

(1840), 12 Ad. & El. 635 ; 9 Dowl. 544 ; Arm & H. 
65 ; 4 Per. & Dav. 443 ; 10 L. J. Q. B. 10 ; 5 
Jur. 71 ; 113 E. R. 955. 

Annotations : — Apld. Radcliflo v. Bartholomew, [1892] 1 
Q. B. 161. Reid. Re Hi^^ham & Jessoi) (1840), 9 Dowl. 
203 ; R. V. St. Mary, Whitechapel JJ. & Overseers (1813), 
7 Jur. 602. 

1280. .] — Wliere a criminal statute 

enacts that proceedings are to be taken within a 
limited time after the commission of an offence : — 
Held : the day on which the offence was com- 
mitted was not to be reckoned in computing the 
time. — Radcliffe v, Bartholomew, [1892] 1 
Q. B. 161 ; 61 L. J. M. C. 63 ; 65 L. T. 677 ; 56 
J. P. 262 ; 40 W. R. 63 ; 36 8ol. Jo. 43. 

1281. Sundays reckoned.] — A conviction 

having taken place under 4 Geo. 4, c. 95, on Monday, 
May 2, & notice of appeal served on the following 
Monday, May 9 : — Held : it was too late, for that 
it was not ” within six days after the cause of 
complaint,” within sect. 87 of the Act. — R. v, 
Middlesex .1 J. (1843), 2 Dowl. N. S. 719 ; 12 
L. J. M. C. 59 ; 7 J. P. 240 ; 7 Jur. 396. 

Annotations : — Apld. Rowberry v. Morj^aii (1854), 9 Exoh. 
730. Consd. P(5acock t?. R. (i858), 4 C. B. N. 8. 264 ; 
Ex p. Simpkiii (1855)), 2 E. & E. 392. Refd. R. v. Middlesex 
JJ. (1845), 5 L. T. O. S. 221 ; R. v. LeicesterHhlro JJ. 
(1859), 8 W. R. 66 ; IladclilTe v. Bartholomew, [1892] 
1 Q. B. 161. 

1282. .] — Rowberryv. Morgan (1854), 

9 Exch. 730 ; 23 L. J. Ex. 191 ; 23 L. T. O. S. 129 ; 
18 Jur. 452 ; 2 W. R. 431 ; 2 C. L. R. 1029 ; 156 

E. R. 313. 

Annotations : — Consd. Peacock v. R. (1858), 4 C. B. N. S. 
264. Refd. R. V. Loice 8 tei* 8 liii '0 J J. (1859), 8 W. R. 66 ; 
Ex p. Simpkiii (1859), 2 E. & E. 392 ; Hughes v. Griffiths 
(1862), 13 0. B. N. 8. 324 ; Mumford v. Hitchcocks (1863), 
14 C. B. N. S. 361 ; mich v. Frankau, [1909] 2 K. B. 100. 
Mentd. Lewis v. Calor (1858), 1 F. & F. 306 ; Pritchard v. 
Pritchard (1884), 14 Q. B. D. 65. 

1283. Months reckoned as lunar months.] — 

A statute required an offender against it to be 
prosecuted within twelve months : — Held : it 

! must bo construed strictly & lunar months was 
I meant. — R. v. Peckham (1697), Garth. 406 ; 
j Comb. 439 ; 5 Mod. Rep. 321 ; 90 E. R. 835. 
i Annotation : — Mentd. R. v. Cleg (1722), 1 Btra. 475. 
i 1284. Right to raise objection.] — R. v, Priestley 
: (1885), 49 J. P. Jo. 148, D. C. 


for coirmuuicmg a prosecution was 
to six months ; as 

the tiin(^ limit under the principal Act 
had expired before the amending Act 
came into operation, &: the provision 
IT Act extending the time 
t enable a prosecution to be 
even within the extended 
months from the offence. — 


R. V. PEAim (1905), 25 N. Z. L. R. 568. 

— N.Z. 

e. .1 — An indictment which sot 

forth that accused did have unlaw- 
ful carnal knowledge of a domestic 
servant girl above the ago of thirteen 
& under the age of sixteen years on 
numerous occasions between May 1, 


1889, & May 2 4, 1890, was irrelevant 
in rcforcuoo to the alleged crhiilual 
acts between these dates, the pros^u- 
tion having been commenced more than 
three months after the alleged coin- 
mdssion of the offence. — H.M. Advo- 
cate 11 . Philp (1890), 2 White, 525. 
SCOT. 


of the If 
limit did 
maintain 
period of 
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Criminal Law and Procedure 


Sect. 2.— WHAT IS COMMENCEMENT OF 
PROSECUTION. 

1285. Laying the information.] — If information 
be in due time, conviction may bo at any time 
afterwards. — R. v, Barret (1710), 1 Salk. 383 ; 
91 E. K. 334. 

Annotation : — Mentd. R. v. Hawks (1729), 1 Barn. K. B. 212. 

1286. .] — Prisoner was indicted at assizes 

for high treason in colouring a piece of base coin 
to resemble a shilling. The time limit for such a 
prosecution was three months from the commission 
of the offence. The offence was committed on or 
before May 5, 1797. Prisoner was committed on 
May 8, but the bill of indictment was not prepared 
till on or after Aug. 8, the commission day of the 
assizes : — Held : on the construction of the words 
in 8 & 9 Will. 3, c. 20, s. 9, “ unless such prosecution 
be commenced within tliree months next after 
such offence committed,” the proceeding before 
the magistrates was the commencement of the 
prosecution. — Willace’s Case (1797), 1 East, 
P. C. 186. 

Anm)iati<ms : — FoUd. R. i'. Brooks & Gibson (1847), 1 Den. 

217. Consd. R. V. Smitli (1802), 9 Cox, O. C. 110. Apld. 

Thorpe v. Priestnall, [1897] 1 Q. B. 169. Reid. R. v. 

Stokes (1813). 2 M. & a. 71 ; R. v. Hull (18G0). 2 h\ & F. 

16 ; R. V. O’Connor (1913), 8 Cr. App. Rep. 167. 

1287. .] — The suing out of the process is to 

be considered the commencement of an information 
within 31 Eliz. c. 5, s. 5. — ^A.-G. v. Brown (1801), 
For. 110 ; 145 E. R. 1129. 


1288. Indictment ignored & a fresh in- 

formation laid.] — gu. : whether the preferring of 
an indictment against a party for night poaching 
which is ignored, is a commencement of the prose- 
cution within Night Poaching Act, 1828 (c. 69), 
s. 4, so as to warrant the conviction of the party 
on another indictment preferred four years after 
the offence. — R. v, Killminster (1835), 7 0. & P. 
228 ; 3 Nev. &> M. M. O. 413. 

1289. .]— Night Poaching Act, 1828 (c. 64), 

s. 4, requires prosecutions under that Act to be 
commenced within a year. Upon an indictment 
under this Act : — Held : the provision is complied 
with if the information is laid before the magis- 
trates, & prisoners are apprehended within the year, 
although the indictment is not preferred till after 
the year has elapsed. — R. v. Brooks & Gibson 
(1847), 2 Car. &; Kir. 402 ; 1 Den. 217 ; 2 Cox, C. C. 
436, C. C. R. 

Annotations: — Consd. Thorpe v. Prlestnall, [1897] 1 Q. B. 

159. Refd. R. V, Hull (1860), 2 F. & F. 16 ; R. v. Smith 

(1862), 9 Cox, C. C. 110 ; R. v. Parker & Smith (1864), 

Tje. & Ca. 459 ; Yates v. R. (1885), 62 L. T. 305 ; R. v. 

Clarke, Ex p, Crippeu (1910), 103 L. T. 630. 

1290. .] — Applt. was convicted under 

Sunday Observance Act, 1676 (c. 7). The chief 
constable gave a verbal consent before the in- 
formation was laid, & gave consent in writing, as 
required by Sunday Observance Prosecution Act, 
1871 (c. 87), after the information was laid & the 
summons issued : — Held : the prosecution was 


PART HI, SECT. 2. 

1285 1. Laying the information .'] — 
Wlien a person committed for trial by 
justices on a charge of offence against 
a female under Oimes Act, 1915, s. 48, 
is afterwards presented for trial on 
such charge, the commencement of the 
proceedings before justices is the 
commencement of the prosecution 
witldii sect. 47 of that Act. — H. v. 
Conley, [1916] V. L, R. 639.-— AUS. 

1285 ii. .] —Laying the informa- 

tion is the commencement of a 
prosecution before a inagisii-ate. By 
32 Viet. c. 32 (O), s. 25, oil prosecu- 
tions under this sect, sliall bo 
commenced mtliin twenty days after 
the commission of the offence or after 
the cause of action arose, & not after- 
wards. The information against deft, 
was taken on Dec. 30, 1872, laying the 
offence on Dec. 16. On Jan 1.5, 1873, 
a summons was issued on tlie informa- 
tion, & on Jan. 30 deft, was tried & 
convicted: — Held: the prosecution 
was commenced in time. — R. v. Len- 
nox (1873), 34 U. C. R. 28.— CAN. 

1285 iii. .] — Prisoners were in- 

dicted under Insolvent Act, 1 869, s. 1 47, 
for having within three mouths pre- 
ceding the execution of an assignment 
in insolvency jiawned, ijletiged, & 
disposed of, otherwise than in the way 
of trade, certain goods which had 
remained unpaid for during the said 
three mouths. The goods, which had 
been purchased on credit, the period of 
which had not expired when prisoners 
were indicted, were given on the day of 
assignment, but before Its execution, 
to a clerk on account of salary duo to 
him, & to Indemnify him against accom- 
modation Indorsements, to a carter in 
their employ, in satisfaction of a sum 
of money previously deposited with 
them, & to a son wlio had given them 
accommodation notes. The indictment 
was fouml on Oct. 23, but the informa- 
tion had been laid & prisoners arrested 
before Sept. 1, when the Insolvent Act, 
1875, came into forc;e : — Held: the 
disposal of the goods as above was an 
offence within sect. 147 ; & it was no 
objection that such disposal was not 
to their own use but to satisfy creditors, 
& the time of credit on which the 
insolvents had purchased the goods 
had not expiiod when def ts. made their 
iksaJgnmeuts. 


By 1875 Act, s. 149, 1869 Act was 
repealed, but there was a saving clause 
os ri^arded proceedings commenced 
& pending thereunder, & as regarded 
all contracts, etn. made Be done before 
such repeal, to which 1869 Act would 
have applied : — Held : the prosecution 
as well as the offence came witliin the 
saving clause, the laying of the infor- 
mation being the commencement of 
tlie prosecution. — R. v. Kekr (1876), 
26 C. P. 214.— CAN. 

1 285 iv. ■. 1 — There was an amend- 
ment of the original information by 
changing the date of the offence from 
Feb. 10 to Feb. 23, & the parties agreed 
that the evidence taken sliould stand 
for tlio purpose, of the amended charge 
instead of having a needless repetition 
of it : — Held : this course was unobjec- 
tionable, Be the deft.^s application for 
a certiorari was refused with costs.— 
R. V. Hall (1887), 12 P. R. 142.— CAN. 

1285 V. ,] — S. was convicted 

under the Liquor License Act, 1889, 
of selling liquor without a license. 
Tiio Information was laid before one 
justice of the peace, but the prosecu- 
tion was heard before two justices. 
Deft, was convicted, & a sum for 
witness fees was included in the costs 
awarded liim against. Deft, obtu-iuod 
a rule iiisi to quash ilie conviction. 
On its return rule was made absolute. 
At this stage the A.-G,, although not a 
party to tho proceedings. Intervened 
& moved before the full ct. against this 
decision. The parties to the proceed- 
ings did not complain of the decision ; — 
Held : the laying of the information 
was tile brining of the prosecution ; 
It ought to have been laid before two 
justices ; tho matter of the prosecution 
was not, therefore, properly before the 
two justices on the nearing of tho case, 
& they had no jurisdiction to determine 
it.— R. V. Starkey (1891), 7 Man. L. R. 
489.— CAN. 

1285 vi. .] — A prosecution for an 

indictablo offence is “ pending witiiin 
Criminal Code, 1892, b. 683, when an 
information has been laid cliargiug 
such an offence. — R. v. Vbrral (1895), 
16 P. R. 444; 17 P. R. 61.— CAN. 

1286 vil. .] — The laying of the 

Information Is the commencement of 
the prosecution , — EJx p. Fi^nagan 
(1899). 34 N. B. R. 577.— CAN. 

1285viii< •] — Where an informa- 


tion for ail offence against the Canada 
Temperance Act was laid on Mar. 11, 
1998, & deft, was convicted for an 
offence between Mar. 8 Be Mar. 11, 
the conviction was hold not bad for 
uncertainty as to whether the offence 
had been committed before tiic infor- 
mation was laid.- — -R. v. Kay, Ex j>. 
Wiii^ON (1908), 38 N. B. R. 503 ; 5 
W. L. R. ICO.— CAN. 

1285 ix. .] — Wlioro an informa- 

tion under Canada Temperance Act 
was laid within throe montlis after tho 
offence, but no summons was issued 
thereon for a year Be fourteen days 
after information laid : — Held : the 
delay in issuing summons did not 
deprive the magistrate of jurisdiction. 
— H. V. Peck, EJxp. O’Neill (1910), 40 
N. B. 11. 339 ; 9 E. L. H. 524.— CAN. 

1285 X. .] — R. V. Pf.c^k, p, 

Beal (1910), 40 N. B. U. 320 ; 9 E. L. 
R. 501.— CAN. 

1285 xi. .] — A conviction made in 

tho absence of accused on a summons 
charging an offence during a period of 
one day in excess of three months of 
the alleged date of laying the biforraa- 
tion is good whore the irifonuation 
charges an offence within three months 
from the date of laying it. — Ex p. 
Johnson (1917), 44 N. B. R. 353. — 
CAN. 

1286 xii. .] — A prosiicution com- 

moncos when a complaint Is made, the 
reception of tho complaint being a 
stage of tho judicial lirooeediugs to- 
wards conviction. — R. v. Lakshman 
Sakharam (1877), I. L. R. 2 Bom. 
481.— IND. 


AiAi. . j V. 

Framji Ejh;i.ji (1901), 1. L. R. 28 
Bom. 226. — IND. 


1285 xiv. .] — The term “infor- 
mation “ moans the initiatory step in 
proceedings of a criminal nature wuioh 
are to be disposed of summarily ; tho 
term “ complaint “ designates the 
initiatory step in summary proceed - 
ings of a civil nature. — lie Dillon 
(1859), 11 I. C. L. R. 232.— IR. 


f. Committal of defendant,] — The 
committal of deft, to take hlB trial on 
the charge la a oommonoement of tho 
proseention within ll.S.C. o., 8,s. 117. — 
ILv. Oarbbay (1888), 14 Q. L. K. 223. 
"—CAN. 
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iostituted when the information was laid, & there- 
fore was not instituted with the consent in writing 
of the chief constable, & the conviction was bad. — 
Thorpe v, Priestnall, [1897] 1 Q. B. 169 ; 66 
L. J. Q» B. 248 ; 60 J. P. 821 ; 45 W. 11. 223 ; 13 
T. L. B. 95, D. 0. 

Annotations: — Bofd. Be Vexatious Actions Act, 1896, Be 
Bottler, [1914] 1 K. B. 122, Mentd. Beardsley v. Qiddlngs 
(1904), 2 L. G. R. 719. 

1294. Even though conviction is for offence 

not originally changed.]~R. v. West, No. 1267, 
ante, 

1292. Not service of summons.] — The lay- 

ing of the information, & not the service of the 
summons, is the “ institution of the prosecution ” 
under Sale of Food & Drugs Act, 1899 (c. 51), 
s. 19 (1). — Beardsley v, Giddings, [1904] 1 K. B. 
847 ; 73 L. J. K. B. 378 ; 90 L. T. 651 ; 68 J. P. 
222 ; 53 W. B. 78 ; 20 T. L. B. 315 ; 48 Sol. Jo. 
352 ; 20 Cox, 0. C. 645 ; 2 L. O. B. 719, D. C. 

Annotatinns : — Consd. Brooks v. Bog’.shaw, [1904] 2 K. B. 
798. Refd. Be Vexatious Actions Act, 1896, Be Bottler, 
13914] 1 K. B. 122. 

1293. .] — A prosecution is instituk^d when 

the information is laid. — Brooks v, Bagsiiaw, 
11904] 2 K. B. 798 ; 73 L. J. K. B. 839 ; 91 L. T. 
535 ; 68 J. P. 514 ; 53 W. B. 13 20 T. L. B. 655 ; 

48 Sol. Jo. 623 ; 20 Cox, C. C. 727 ; 2 L. G. B. 
1007, D. C. 

Annotations : — Refd. Be Vexations Actions Act, 1896, Be 
Boalcr, (1914] 1 K. B. 122. Mentd. Williams v, Letheron, 
11919] 2 K. B. 262. 

1294. Not the amending of the information 

— Unless a different offence is charged.] — By 

Criminal Law Amendment Act, 1885 (c. 69), s. 6, 
as amended by Prevention of Cruelty to Children 
Act, 1904 (c. 15), s. 27, a prosecution for the offence 
of unlawfully having carnal knowledge of a girl 
between thirteen & sixteen years of age must be 
commenced within six months after the com- 
mission of the offence. 


Applt, was charged with having had carnal 
knowledge of a girl between thiiteen & sixteen 
years of age. The information, which was sworn 
on May 3, 1919, charged the offence as having 
been committed between Nov. 0 & 7, 1918. Sub- 
sequently, on May 13, 1919, the information was 
amended, the date when the offence was alleged 
Id have been committed being altered to between 
Nov. 3 & 8, 1918. The girl gave evidence at the 
trial that apj)lt. had connection with her on 
Nov. 4, 1918. Applt., who was convicted, appealed 
against his conviction on the ground that the pro- 
ceedings wore out of time, having been com- 
menced on May 13, when the information was 
amended, which date was more than six mouths 
after Nov. 4, the date of the commission of the 
offence : — Held : the amendment of the informa- 
tion on May 13, 1919, was not the commencement 
of the prosecution, which took place on May 3, 
when the information was originally laid, as the 
amendment did not charge a different offence 
from that charged in the information as originally 
laid, & that os the dates inserted in the amended 
JJ^^^’^^tion as the dates within which the offence 
committed were all within six months 
of May 3, when the information was laid, the prose- 

l K. B. 688 ; 89 L. J. K. B. 97 ; 122 L. T. 

■’ Jo- 360 ; 20 Cox, 0. C. 

669 ; 14 Cr. App “ . ‘ , A. 

— Proceedings are pending^* after 
arrest.] A person accused of an offence under 


Criminal Law Amendment Act, 1885 (c. 69), s. 2, 
was arrested & charged before, & tried & con- 
victed after, the commencement of Criminal Law 
Amendment Act, 1912 (c. 20). He was sentenced 
to be whipped under sect. 3 of the 1912 Act : — 
Held : proceedings were pending at the commence- 
ment of the 1912 Act, within the meaning of 
sect. 8, & there was no power to impose the sentence 
of whipping. — B. v, O’Connor, [1913] 1 K. B. 
557 ; 82 L. J. K. B. 335 ; 108 L. T. 384 ; 77 J. P. 
272 ; 29 T. L. B. 245 ; 57 Sol. Jo. 287 ; 23 Cox, 
C. C. 334 ; 8 Cr, App. Rep. 107, C. C. A. 

Annotation : — Refd. Be Vexatious Actions Act, 1896, Be 

Boaler, [1914] 1 K. B. 122. 

1296. Not issue of warrant,] — The issuing of a 
warrant of apprehension is not a “ commencement 
of proceedings ” within Night Poaching Act, 1828 
(c. 69), s. 4.— B. V. Hull (1860), 2 P. & F. 16. 
Annotation Consd. R. v. Casbolt (1869), 21 L. T. -263. 

1297. Proof of commencement of proceedings - 
Whether oral evidence of apprehension sufficient.] — 
On an indictment on 8 & 9 Will. 3, c. 26, it is in- 
cumbent on prosecutor to show that the prosecu- 
tion was commenced within tlu*ee months. Proof 
by parol that prisoner was apprehended for treason 
respecting the coin within the throe months will 
not be suTllcient if the indictment is after the three 
months, & the warrant to apprehend or to commit 
is not produced. — R. v. Phillips (1818), Buss. & 
By. 369, C. C. B. 

Annotations: — Refd. R. r. Brooks & Gibson (1847), 1 Don. 

217 ; R. V. HuJl (1860), 2 F. & F. 16. 

1298. .] — On the trial of an indict- 

ment under Night Poaching Act, 1828 (c. 69), 
s. 9, it appeared that the offence was committed 
on Jan. 12, 1844, The indictment was preferred 
on Mar. 1, 1845. The warrant of commitment by 
which deft, was committed to take his trial for 
this offence was given in evidence, & was dated 
Dec. 11, 1844 : — Held : it was sufficiently shown 
that the prosecution was commenced within 
twelve calendar months after the commission ” of 
the offence, within sect. 4 of the Act. — B. v, 
Austin (1845), 1 Oar. & Kir. 621. 

Annotations : — Refd. R. V. Hull (1860), 2 F. & F. 16 ; R. r. 

Parker & Smith (1861), 12 W. R. 765; R. v. Uasbolt 

(1869), 21 L. T. 263 ; Beardsley v. Giddiugs (1901), 73 

L. j. K. B. 378. 

1299. Warrant produced but not the In- 

formation.] — On an indictment for offences under 
Night Poaching Act, 1828 (c. 69), the warrant 
without the information is not legal evidence that 
the proceedings were commenced within the twelve 
months fixed by the Act. — R, v. Parker Smith 
( 1864), Le. & Ca. 459 ; 4 New Rep. 115; 33 
L. J. M. C. 135 ; 10 L. T. 463 ; 28 J. P. 359 ; 10 
Jut. N. S. 596; 12 W. B. 765; 9 Cox, C. 0. 
475, C. C. R. 

1300. Neither warrant nor information pro- 

duced.] — C. was indicted for niglit iioaching on 
Feb. 6, 1863. He pleaded guilty, but subsequently 
applied by his counsel for leave to withdraw the 
plea, & to move in arrest of judgment, upon the 
ground that the proceedings against him had not 
been commenced within twelve calendar months, 
as directed by Night Poaching Act, 1828 (c. 69), 
s. 4 : — Held : the application to withdraw the 
plea was one which ought to bo granted, & 
warrant & information was produced showmg that 
proceedings had been commenced within twelve 
months, the objection was fatal. — B. v, Casbolt 
(1869), 21 L. T. 263 ; 11 Cox, C. C. 385. 

AnnotatioTis : — Refd, R. v. West (1897), 46 W. R. 316 , R. v, 

BroAvn (1913), 8 Cr. App. Rep. 173. 
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Part IV. — Bail. 


Sect. 1.— IN GENERAL. 

1301. Object of bail — To secure attendance of 
accused at trial.] — (1) It is no objection to the 
persons proposed as bail in a criminal case, that 
they are indemnified by or on behalf of prisoners. 

(2) The object of bail is to secure, by a pecuniary 
penalty, the appearance of prisoner at the trial 
(Martin, B.). — R. v. BitooarE (1851), 18 L. T. O. S. 
19 ; sub nom. R. v. Broome, Ex p. Staden, Ex jy, 
James, 15 J. P. 644. 

Annotations: — yfs to (1) Folld. R. v. Stockwell (1902), 66 
J. P. 376. Dbtd. R. r. Porter, 11910] 1 K. B. 369. Wo 
have beoQ asked to follow the opinion expressed by 
Martin, B., in li. v. Broome that there is no objection to 
the indemnification of bail, which opinion was acted on i 
by the Reoordcr of London in IL v. Stockwell (1902), j 
66 J. 376 ; it is sufficient to say that we do not agree 
with the opinion of Martin, B. (Lord Alverstone, C..J.). I 

1302. Right of bail to surrender accused — May 
take him on Sunday.] — Anon. (1704), 6 Mod. Rep. j 
231 ; 87 E. R. 082. 

1303. Consent of accused immaterial.] — 

Bail above put in by the sheriff, who had discharged I 
deft, witliout a bail bond, may surrender deft. } 
The bail has a right to surrender deft, whether 
with or without his consent, wliich is immaterial 
(TjOrd Kenyon, C.J,). — R. v. Butcher (1792), 
Peake, 226, N. V, 

1304 . Accused not protected by privilege,] — i 

A witness attending to give evidence in a ct. of j 
justice, who absconded from his bail, may bo I 
re- taken by the hail in ct, & he is not protected by ' 
his subpania. — LEorn v. Swinford (1822), Dow. 

Ry. N. P. 20 ; 1 Dow. & Ry. M. C. 361. 

1305. Deemed to be in custody of his 

bail .]“— A witness is not privileged from arrest by 
his bail on his return from giving evidence. 

A witness who has given bail is always supposed 
to be in tlie custody of his bail, even whilst he is 
attending as a witness in ct. (Abbott, C.J.). — 
Ex p, Lyne (1822), 3 Stark. 132, N. P. 

1306. Admission to bail only a change of 

custody.] — The admitting to hail is only a change 
of custody. The bail might retake the i>cr.son 
bailed, & send him back to prison at any time 
(Coleridge, J.). — Foxall v, BARNErr (1853), 2 
E. & B. 928 ; 22 L. T. O. S. 100 ; 2 W. R. 61 ; 

2 C. L. R. 273 ; 118 E. R. 1014 ; sub nom, Foxhall 
V , Barneitl’, 23 L. J. Q. B. 7 ; 18 J. P. 41 ; 18 
Jut. 41. 

Annotation: — Refd. Everett v. Griffiths, [1921] 1 A. O. C31. 

1307. Who may act as bail—Not solicitor of 
accused.]— Anon. (1773), Lofft, 263 ; 98 E. R. 
642. 

1308. .] — R. V, Scott Jervis (1876), 

Times, Nov. 20. 


1309. Solicitor’s clerk.] — The clerk of an 

attorney, deft, may be bail for him. — D ixon v, 
Edwards (1793), 2 Anst. 356 ; 145 E. R. 901. 

1310. Not privileged person — Tipstaff of 

Court of Chancery.] — ^Anon. (1662), 1 Sid. 08 ; 
82 E. R. 974. 

1311. Servant of foreign ambassador.] 

— Lock's Bail Case (1831), 1 Dowl. 124. 

1312. Political opinions not to be con- 

sidered.] — In the case of a bailable misdemeanour, 
bail, if otheiwise sufficient, ought not to be refused 
on account of the personal character or opinions 
of the party proposed. — R. v. Badger (1843), 4 
Q. B. 468 ; 1 Dav. & Mcr. 375 ; 12 L. J. M. C. GG ; 
7 J. P. 128 ; 7 Jur. 216 ; 114 E. R. 975 ; previous 
proceedings (1842), 6 J. P. 717. 

Amwlations : — CODSd. R. v. Broome (1851), 18 L. T. O. S. 19. 

Refd. Linford v. Eitzroy (1819), 13 Q. B. 240. 

1313 . Accused need not be joined.] — In civil 

actions it is not necessary for deft. Id join in 
recognisance of bail, & in criminal may be dis- 
pensed with by the ct. — S mith v. Villars (1702), 
1 Salk. 3 ; 7 Mod. Rep. 38 ; 91 E. R. 3. 

Annotation : — Refd. Digby i\ Alexander (1832), 9 Bing. 412. 

1314. Sufficiency of bail — Duty of Justices to 
ascertain — But not to Interfere to prevent person 
going bail.] — It is the duty of a magistrate to 
ascertain the sufficiency of the bail who tender 
themselves on behalf of accused, but he ought not 
to interfere in any way to dissuade them from 
becoming bound as bail. — R. v, Saunders (1847), 
9 L. T. d. S. 246 ; 2 Cox, C. C. 249. 

1315 . Statement on oath not to be rejected.] 

— If a man offering himself as a bail will swear he 
has effects in such a place, he is not to be rejected, 
but he may be indicted for perjury. — A non. 
(1773), Lofft, 145 ; 98 E. R. 579. 

I 1316. Good debts considered as part of 

effects.] — Good debts may be considered as part 
of effects of bail. — A non. (1773), Lofft, 144 ; 98 
E. R. 578. 

1317. Value of house not material.] — Anon. 

(1773), Lofft, 148 ; 98 E. R. 580. 

1318. Property abroad may be sufficient — If 

j no other suspicious circumstances.] — S mith v, 

SCANDREIM' (1763), 1 Win. Bl. 444 ; 96 E. K. 255. 

j 1319. Property abroad not sufficient quali- 

! iication.] — Property abroad, where the ordinary 
writs of the Crown go not, signifies nothing, 
though to any amount. — A non. (1773), Lofft, 
147 ; 98 E. R. 580. 

1320. ,] — Property abroad is not a 

sufficient qualification to justify as bail. — W ight- 
wick V, Pickering (1801), For. 138 ; 145 E. R. 
1138. 


part IV. sect. 1. 

g. Object of bail — 2'o secure at- 
tendance of accused at trial — Larceny 
of letter containing money. \ — Ex i). 
Huot (1882), 8 Q. L. 11. 28.~CAN. 

1301 i. .] — The propriety of 

admitting to haU for indictable 
offences should be determined with 
reference to accused i)erson’s oppor- 
tunities for escape, & to the probability 
of his appearing for trial. — ll, v, 
Fortier (1902), Q. It. 13 K. B. 2.51.— 
CAN. 


1301 11 . .]--Oii an applu. 

for bail on a charge which before the 
criminal code would havo been a 
felony, the probability of prisoner 
appearing for trial is the principal 
consideration in determining whether 
or not bail should be granted. — It. v. 


McNaaiara (1913), 18 B, C. It. 125. — 

CAN. 

130 1 iii. . ] — Persons charged 

with seditious conspiracy were ad- 
mitted to bail in the absence of evi- 
dence showing either that they would 
not he likely to appear for trial if 
granted bail, or that permitting them 
to be at largo on ball would bo likely 
to endanger tljo ]>u]>Uc ]»eace. — It. v. 
Russedl, 11919J 3 W. W. 11. 396.— 


.1 — ll.l’.MAyDACOS 

S. K. 309 ; 50 D. L. it. 


1301 V. .] — The ct. will grant 

order to retake a pristmer charged 
with a misdemeanour, who has been 
out on ball to abide his trial at the 


next assizes, wlicn it is sworn that ho 
intends to leave the coiuitr> for the 
purpose of avoiding the prosecution. — 
It. V. O'Flaoiiertv (1840), 1 Leg. Rep. 
72.— IR. 

1301 vi. .] — Tho question 

in bail motions Is tho likelihood of 
prisoner being forthcoming to take his 
trial, if admitted to ball, & the elements 
to he considered in the dotoriuining of 
that question are, first, tho nature of 
tho olfeuce charged ; second tho 
character of tlio ovidoiioo against 
prisoner ; 6c third, the pimlshmont 
which, in tlm event of conviction, 
may bo liiilleted on prisoner. — II. v. 
M'Cautik (1859), n L C. L. 11. 188 ; 
11 Ir. Jut. 249.— IR. 

h. Application for bail — Accused 
should be informed of his right to apply 



Paet IV. — ^Bail. 


1321. •] — ^Persons resident in Ireland, 

& having no property in England, will not be 
accepted as bail for a prisoner confined in England. 
—B: V. Kealy (1860), 14 J. P. 647. 

1322. Justifying bail — In criminal cases bail need 
not Justify.]— R. v. Hall (1776), 2 Wm. Bl. 1110 ; 
96 E. R. 055. 

1323. Costs of rejection of bail.] — The ct. 

will not require deft, indicted for a misdemeanour, 
to pay the costs of giving several notices of bail, 
before they allow the bail to justify. — R. v, 
Clifford (1824), 2 L. J. O. S. K. B. 210. 

1324. Indemnification of bail — Former law.] — 
B,. V, Broome, No. 1301, ante. 

1325. Contrary to public policy — Agreement 

to indemnify invalid.] — Semble : a contract by 
deft, to indemnify his bail against the consequences 
of deft.’s non-appearance would be against public 
policy. — Jones v. Orchard (1855), 16 C. B. 614 ; 
k L. J. C. P. 229 ; 25 L. T. O. S. 182 ; 1 Jur. N. 8. 
936 ; 3 W. R. 554 ; 3 C. L. R. 1275 ; 139 E. R. 
900. 

Annotations: — Consd. Wilflon v. Stnignoll (1881), 7 Q. B. D. 
648. Refd. Cripps v. Hartnoll (1862), 2 B. & S. 697 ; 
Hermaun v. Jouclmer (1885), 54 L. J. Q. B. 340, 

1326. .] — The contract to in- 

demnify the bail against his liability is contrary to 
public policy, & therefore illegal & void (Stephen, 
J.). — Wilson v. Strugnell (1881), 7 Q. B. D. 
548 ; 50 L. J. M. C. 145 ; 45 L. T. 219 ; 45 J. P. 
831 ; 14 Cox, C. O. 624. 

AnnoiaiUms : — Consd. Herman r. Jcuchncr (1885). 15 Q. B. D. 
561 ; Consolidated Exploration & Finance C’o. v. Mns- 
^aye, [1900] 1 Ch. 37. Refd. 11. v. Porter, 11910] 1 K. B. 
369. 

1327. .] — An agreement to in- 

demnify against liability a person who has entered 
into recognisances for tlie appearance of deft, in 
a criminal matter is invalid as being contrary to 
public policy, although the indemnity be given by 
a person other than deft. — Consolidated Ex- 
ploration & Finance Co. v. Musgravp:, [1900] 
1 Ch. 37 ; 69 L. J. Ch. 11 ; 81 L. T. 747 ; 04 J. P. 
89 ; 48 W. R. 298 ; 16 T. L. R. 13. 

A7inotafion :~Itetd. II. v. Porter, [1910] 1 K. B. 309. 

1328. .] — R. V. Porter, No, 860, 

ante. 

1329. .] — Defts. were indicted for that 

they “ contriving & intending to obstruct & per- 
vert the due course of law justice ” unlawfully 
did conspire together to indemnify certain persons 
against their liability on their recognisances as 
bail for the appearance of an accused person at 
his trial : — Held : although it was an unlawful 
act to indemnify bail it was not a criminal offence 
to do so unless an intention to pervert justice was 
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also proved. — R. v. Stockwell (1903), 66 J. P. 370. 

Annotation : — Refd. K. v. Porter, [1910] 1 K. B. 309 

1330. Contract illegal.]— A contract is 

illegal, whereby deft, in a criminal case, who has 
been ordered to find bail for his good behaviour 
during a specified period, deposits money with 
his surety upon the terms that the money is to be 
retained by the surety during the specified period 
for his own protection against deft.’s default, & 
at the expiration of that period is to be returned. — 
Herman v. Jeuchner (1885), 15 Q. B. D. 561 ; 54 
L. J. Q. B. 340 ; 53 L. T. 94 ; 49 J. P. 502 ; 33 
W. R. 606 ; 1 T. L. R. 445, C. A. ; revsq. (1884), 1 
Cab. & El. 364, N. P. . v / 

Annotations : — Consd. Gonsolidatetl Exploration & Finance 

Co. V. Musgrrave, [1900] 1 Ch. 37. Refd. K. Port(;r, 

nOlO] 1 K. B. 369 ; VViJd v. Simpson, [1919] 2 K. B. 544. 

Mentd. KcaHey v. ThoiriRon (1890), 24 Q. B. I). 742 ; 

Rc Croninire, Exp. Wand, [1898] 2 Q. B. 383. 

1331. Bail becoming incompetent — Accused not 
called upon to find fresh bail.] — Where an indict- 
ment for conspiracy had been removed by cer- 
tiorariy tlie ordinary bail had been given, but 
after trial & the conviction of deft. & before judg- 
ment, a motion was made to quash the indictment 
for insufficiency, A pending such motion one of 
the bail became insolvent A offered a composition 
to his creditors : — Held : deft, would not be 
required to give fresh bail. — R. v. Johnson 
(1843), 1 How. A L. 1.32 ; 1 L. T. O. S. 292 ; sub 
nom. R. V. Shirley, 12 L. J. Q. B. 346 ; 7 J. P. 
640 ; 7 Jur. 1038. 

1332. Informality in entering into recognisances.] 

— R. V. England (1855), 24 L. T. O. 8. 237 ; 19 
J. P. Jo. 98. 

1333. Notice to appear — “ Forthwith.”] — The 

word “ forthwith,” in a notice to a party charged 
criminally A out on bail, to appear, on pain of 
forfeiting his recognisance means, “ within a 
reasonable time from the service,” A not from the 
date of the notice. — R. v. Price, Bx p. Heard 
(1851), 8 Moo. P. C. C. 203 ; 14 E. R. 78, P. C. 
Annotation : — Refd. Re Southam, Ex p. Lamb (1881), 19 

Ch. D. 169. 

1334. Right of peer to bail.] — R. v. Hanby, No. 
974, ante. 

Personation of bail .] — See Part XXXV., Sect. 11. 


Sect. 2.-GROUNDS FOR GRANTING. 

1335. Exercise of discretion a judicial duty.] — 

The power of a magistrate to accept or refuse bail 
in cases of misdemeanour is a judicial duty. — 
Linford v. Eitzroy (1849), 13 Q. B. 240 ; 3 X^ew 
Mag. Cas. 144 ; 3 New Sess. Cas. 438 ; 18 L. J. M. 0. 


W. L. K. 558 ; 4 Sasic, h. R. 31. — 

CAN. 

k- To whom made — Com- 

muting magistrates.] — An application 
to admit a prisoner to bail should be, 
in the first instance, made to the com- 
— R* Finniston 
(1826), Batt. 582.— IR. 

. ; Applicant must he in cus- 

rod//.] — On any application to take 
ball, appet, should be in custody. — 
Ano^^^ 829), 2 Ir. L. Roc. Ist ser. 


, m. Who may grant hail—Otie ju 
tice granh^.] — Although a statute me 
require the presence of throe justici 
to convict of an ollenoo, yet one ht 
power to ball the offender ; & a secou 
arrest f or the same charge, by the san 
complain^t, before the time appolntc 


p* — Judge 
prisoner.]— Where 


who 

there 


committed 
is no jail 


within the district a prisoner is com- 
mltted for trial A the ^>risoner is con- 
lined in tho common jail for the whole 
province, tho Judge by whose order 
tho prisoner was conttned has such 
constructive possession of the prisont'r 
as to give him jurisdiction to grant 
bail.— R. V. Grkiu (1914), 30 W. L. R. 
285 ; 23 Can. Grim. Cas. 352.— CAN. 

PART IV. SECT. 2. 

o. Exercise of discretion.] — In ex- 
orcising its discretion under Criminal 
Procedure Code, s. 498, the High Ct. 
should not confine its attention only 
to tho question, whether prisoner is 
likely to abscond or not. There may 
be other circumstances, which may 
also affect the question of granting 
bail to accused persons charged wltii 
crimes of a gi'ave character. If a 
person is acoused before a magistrate 
of a non -bailable oflciioo then, unless 
ho considers that there are no reason- 
able grounds for believing him to bo 
guilty, ho must refuse ban, though he 


may bo certain that accused will stand 
his trial, — Naricndra Lal Khan v. R. 
(1908), I. L. R. 36 Calc. 166.— IND. 

p. .] — Where a person charged 

with any crime except miu'der or 
treason applies for bail tho et. to 
which the application is made must 
gi*ant It unless in the oxertjise of its 
discretionary right of refusal it is of 
opinion that lookhig to tho public 
interest, & to securing tho ends of 
justice there is good reason why bail 
should not bo granted, & this right of 
refusal is not limited to cases where 
the ct. thinks there is danger of the 
acoused absconding before the trial. — 
Mackintosh r. McGlinchy, [1921] 
S. C. (J.) 75.— 5C0T. 

Q. Judicial not ministerial 

duty.] — The refusing or accepting ball 
is a judicial & not merely a ministerial 
duty, & a mistake in tho performance 
of that duty without malice will not 
be sufficient to sustain an action. — 
PABANKtTSAM NARASAYA PaNTULU V. 
Stuakt (1865), 2 Mod. 396.— IND. 
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Criminal Law and Procedure. 


Sec t, 2 . — G rou nds for grant ing » Sects, 3 4.] 

108 ; 13 L. T. O. S. 157 ; 13 Jur. 303 ; 116 E. R. 
1255 ; 8vb nom, Lindford v, Fitzroy, 13 J. P. 
474. 

Anruitaiions : — Consd. Everett v. Griffith?, fl921] 1 A. C. 
631. Mentd. Sommerville v. Mirehouee (I860), 1 B. & S. 
652 ; Pease v. Chaytor (1863), 3 B. & S. 620. 

1336. Probability of accused appearing at trial.] — 

The principle on which a party committed to t^e 
his trial for an offence may be bailed is founded 
on the probability of his appearing to take his 
trial, & not on his supposed guilt or innocence, 
but the fact of a true bill for felony having been 
found against him is material in estimating that 
probability. — R. v, Scaife (1841), 9 Dowl. 553 ; 
Woll. 164 ; 10 L. J. M. C. 144 ; 5 J. P. 406 ; 5 Jur. 
700. 

Amwfafions : — Consd. Re Barronct, Re Barthclomv (1852). 

1 E. & B. 1. Refd. R. V. Andrews (1844), 2 L. 10. 

1337. .] — On an application to bail a 

prisoner charged with a criminal offence, the test | 
to govern the discretion of the ct. is the probability | 
of prisoner’s appearing to take his trial, but, in I 
applying that test, the ct. will not look to the I 
character or behaviour of prisoner at any par- | 
ticular time, but will be guided by the nature of | 
the crime charged, the severity of the punishment i 
fBnf Bn impncnd probability of a con- I 

Robinson (1854), 23 L. J. Q. B. 280 ; | 
VV. K. 4Z4. I 

1338. .] — Prisoner committed for trial on I 

a cliarge of murder applied to be liberated on bail, i 
on the ground that, owing to the distance of the ! 
gaol from the town at which his solr. resided Sc j 
from the place where the witnesses to be called for j 
the defence were, it would be unusually difficult 1 
for him to get up his defence : — Held : having 
regard to the seriousness of the charge, & to the 
fact that the test to govern the discretion of the 
nf thc probability of prisoner’s appearing to 

trial, the application could not be granted. 


-—Re An Application to admit Prisoner to 
Bail, Ex p, Tomanzib (1885), 2 T. L. R. 205. 

1339. Bail should not be withheld— Unless 

otherwise impossible to secure appearance.] — 

Semble : bail is not to be withheld unless it is 
otherwise impossible to ensure prisoner’s attend- 
ance at the trial. — R. v. Rose (1898), 67 L. J. Q. B. 

’ lo 213 ; 42 Sol. Jo.^ 

255 ; 18 Cox, C. C. 717, O. 0. R. 

1340. Bail on affidavit showing no risk of 

1341. Necessity for service of notice on 

prosecutor.]— W right (1906), 60 Sol. Jo. 707. 

See, also, No. 1412, post, 

1342. Nature of charge— True bill found.]— R. v. 

Scaife, No. 1 336, ante, 

1343. Probability of conviction.] — In all 

cases where a great crime is charged against 
prisoner, the judge ought not to interfere to bail, 
if there is a reasonable probability of a conviction 
at the trial.— R. v, (1851), 1.5 .7. P. 101. 

Severity of punishment.]— 

(1) The ct. has a discretion to admit accused 
persons to bail in all cases, but, in exercising that 
discretion, the nature of the charge, the evidence 
by which it is supported, &; the sentence which 
by law may be passed in the event of a conviction, 
are in general the most important ingredients for 
the guidance of the ct., &, where these are weighty, 
the ct. will not interfere. 


(2) Four foreigners were conunitted, on the 
coroner’s inquest & by the warrant of justices, to 
take their trial for wilful murder commit^d in a 
duel. Two of them, when before the committing 
magistrates, avowed that they acted as seconds 
to the deceased. An application was made on 
their behalf to this ct. to admit them to bail, on 
affidavits, by these prisoners, that they had 
only as seconds, that the duel was fair, that they 
were foreigners ignorant of the law & believing 


1336 i. Prohability of accused appear- 
ing at trial.] — On an appln. for bail 
the test to govern the ct. is the pro* 
bability of prisoner appearing to take 
his trial. In applying the test, the 
C!t. will consider the nature of the 
crime, the evidence against prisoner, 
& the severity of the punishment, 
which may he imposed. — It. v. Fraser 
(1892), 13 N. S. W. L. 11. 150; 8 
N. 8. W. W. N. 144.— AUS. 

1 336 ii . . ] — The test whether hail 

should be allowed is whether it is 
probable accused will appear at the 
trial.— R. v. Valu (1903), 23 N. Z. L. R. 
27.— N.Z. 

r. Prisoner's home abroad.] - 

Prisoner’s place of residence was in 
U. S. A. ; he applied for hail that he 
might return to his home until the time 
of his trial on a grave chai*ge : — Held : 
the opportunity which would be 
affoiHied prisoner to escape while in a 
foreign country was such as to render 
the granting of bail impossible in the 
circumstance. — R. v. Dillenqe, [1923] 
1 W. W. R. 448 ; 39 Can. C’rim. Cas. 
168.— CAN. 

... Surrender of accused 

hearing of charge .] — K. v. Russell 
(1843), 2 L. T. O. S. 19.— IR. 

Danger to accused's 
health.] — A. & B. while walking 
together, were separately fired at by 
the same hand. A. was killed by the 
shot fired at him, B. was not hurt. 
C. was Indicted for the murder of A., 
8c acquitted. A warrant was after- 
wards issued to arrest C.. on the charge 
of firing at B. with Intent to kill. C., 
being Informed of the issuing of the 
warrant, remained concealed for some 
time, hut surrendered himself In time 
for trial at the next assizes : — Held : 


under these circximstances, as ther< 
was a prohability that prisoner woult 
stand his trial on the chaise of firing 
at B. with intent to kill, & as, according 
to the certificate of a medical man, hit 
health would bo impaired by furthui 
confinement, bo was entitled to be 
admitted to bail.— p.. v. Gray (1843), 
2 Leg. Rep. 267. — IR. 

. 1342 i. Nciture of charge—True lril\ 
1 risoner being confined in 
gaol upon a charge of arson, in setting 
while pcreoiig 


aiijuieu lor niH trlt 
rcTuscd at the last session of the Ct 
^ Bench, & that there was nc 
sufflclont evidence to warrant his do 
‘ — //rW; although a tnie bil 
^d been foimd against him by the 
grand ]ury, he might ho admitted tc 
1^0 depositiom 
against Wm were found to create c 
pjry Blight supposition of his guUt.— 
CAN* (1857), 7 L. C. R. 57.— 

— Probability of conviedion. 
ia or innocence of a prisouei 

question to decide on applica- 
nn « criniinal charge. 

charge, the 
pimishraent & evidence, 
prisoner appearing te 
take his trial, are the imnortenf 

CAN. ® 

J il* “ - — .] — Where a scriouM 

as to pH 0 oner*« guilt the 
appUcation^or bail should be granted. 

It atwiAua uitxxi/eient 

whether he Is guilty or Ixuioceut, the 


! K^P9*’ally is to admit him to ball ; 

... id WVjrK/LlU. lAiapUU^ l/llO 

general rule is not to grant the applica- 
tion for bail unless the opportunities 
to escape do not ajmear to bo possible 
& it is consoquouUy almost certain 
that he will appear for trial. — K. v. 
loRTiER (1902), Q. R. 13 K. B. 251.— 


Who were ineni hoi's of an extensive 
o^anisation, were accused of a riot 
arising out of the agltetion created by 
the organisation, liail was refused by 
the local mugislrates \~UeU : defts. 
should not bo admltte^d to bail, con- 
sidering first, the serious nature of the 
oiTence charged ; secondly, the pro- 
bability of tho assocn. of w^hich defts. 
wore members furnishing them with 
funds to Indemnify the bailsmen In 
case of default on the part of defts. — 
£trTi,ER (1881), 14 Coi, C. C. 
530. — IR, 


— , • ’nrvutuLvi/ ftj lic- 

ensed appearing at trial.] — ^The main 
question for consideration In deter- 
mining matters of bail is whether there 
are reasonable grounds for believing 
^wised guilty of tho offence charged. 
Other considerations must also arise 
to deciding this question, & one of 
tliesc Is whether there are any gi'ounds 
for supposing that accused would 
abscond. Under Criminal Procedure 
Code, 8. 497, accused should oi*dinarily 
bo relc^ed on substantial ball until 
reasonable ^oimds are made out for 
presuming his guilt. Whether there 
are reasonable rounds or not must bo 
decided Judlolafly, that Is to say, there 
should be some tangible evidence on 
the record on which. If unrebutted, the 
ct. cAu conclude tliat accused might 
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Part IV. — ^Bail. 


that they were bound as men of honour to act as 
they did, & that acting as seconds was not punish- 
able in their own country. They pledged them- 
selves, in the event of being admitted to bail, to 
abide their trial : — Held : assuming these facts to 
be accurate, they afforded no ground for the ct. 
interfering to bail persons proved by their own 
confession to be guilty of a capital offence. 

(3) An application was afterwards made in 
favour of the two other prisoners, who had not 
made any such confession. This application was 
made on an affidavit containing a copy of the 
depositions before the coroner’s inquest, & the 
committing magistrates, prisoners making no 
affidavit : — Held : the application would bo 
refused. 

Here there is an inquisition finding the parties 
guilty of wilful murder. The parties are in the 
situation of persons against whom a grand jury 
Jiave found a verdict of wilful murder (Lord 
Campbell, C.J.). — Re Barronet & Allain, Rc 
Barthelemy & Morney (1862), 1 E. & B. 1 ; 
1 W. R. 0, 53 ; 118 E. R. 337 *, avh nom, R. v. 
Barronet & Allain, Dears. C. C. 61 ; 20 L. T. O. S. 
60 ; 17 J. P. 245 ; sub nom, R. v, Barthelemy, 
Dears. C. C. 60 ; 20 L. T. O. S. 125 ; sub nom. 
Ex j). Baronnet, 22 L. J. M. C. 25 ; sub nonu Re 
Baronnet & Allain, Re Barthelemy &; Morney, 
17 Jur. 184. 

Annotation : — Refd. R. v. Manning (1888), 5 T. L. R. 130. 

1345. .] — Re Robinson, No. 1337, 

ante, 

1346 . Difficulty of defence not considered.] 

— Rs An Application to admit Prisoner to 
Bail, Ex p, Tomanzie, No. 1338, ante, 

1347 . Improbability of prisoner having com- 

mitted the offence.] — R. v. Crisp (1733), 2 Bara. 
K. B. 271, 276 ; 94 E. R. 495, 498. 

1348. Eight witnesses to alibi heard.] — 

R. V, Greenwood (1740), 2 8tra. 1138 ; 7 Mod. 
Rep. 310 ; 93 E. R. 1086. 

1349. Conduct of prisoner.] — Ex p, Collison 
(1858), 22 J. P. Jo. 720. 

1350. Medical examination of prosecutor .]--R. 
V. Salisbury (1723), 1 Stra. 547 ; 93 E, R. 691. 

1351. Inconvenience to business of accused.] — 
R. V, Fuller & Warren (1849), 13 J. P. Jo. 69. 

1352. Opportunity to prepare defence.] — Ex p, 
Anderson (1872), 36 J. P. Jo. 741. 

1353 . J — Wise, No. 1444, post. 


1354. Committal to sessions — Held after assizes.] 

— ^The judge of assize will discharge, upon his own 
recognisance, a prisoner committed to the gaol for 
trial at quarter sessions, where such sessions are 
to be held after the assizes, if an indictment bo 
not preferred against him at such assizes. — R. v, 
Arlett (1848), 2 Car. & Kir. 596 ; 3 Cox, C. C. 431. 


Sect. 3.— IN TREASON. 

1355. By High Court.]— Crosby’s Case (1095), 
12 Mod. Rep. 66 ; 12 State Tr. 1291 ; 88 E. R. 
1167. 

1356. Only granted in exceptional circum- 

stances.] — WiTHAM V , Dutoon (1689), Comb. Ill; 
90 E. R. 374. 

1357. .]— Tlte Ct. of K. B. wiU not 

bail a person committed for murder on account of 
ill health unless it appear to be the immediate 
consequence of the confinement, & that his life is 
in danger, & will not bail a person in custody on 
an indictment for treason or murder except in 
very extraordinary circumstances. — Kirk’s (Jase 
(1699), 5 Mod. Rep. 454 ; Holt, K. B. 86; 87 
E. R. 760 ; sub nom, R. v. Kirk, 12 Mod. Rep. 309. 
Annotation : — Refd. R. v. Atidrews (1814), 13 L. J. M. C. 113. 

1358. .]— R. V. Kirby (1714), Gilb. 

310 ; 93 E. R. 338. 

1359. Delay in trial.] — R. v, Wyndham 

(1716), 1 Stra. 2 ; 93 E. R. 347. 

Annotations :~Refd. R. u. Wilkes (17G3), 2 Wila. 151 ; R. v. 
Platt (1777), 1 Leach, 157 ; R, v. Deepard (1798), 7 Term 
Rep. 736. 

1360. Treason abroad — Bail cannot be granted by 
Justices of gaol delivery.] — Prisoner committed to 
Newgate for high treason in North America, who 
is only triable before the K. B., or under a special 
commission, cannot be admitted to bail under 
Habeas Corpus Act, 1679 (c. 2), s. 7, by justices of 
gaol delivery, or discharged by their proclamation 
for want of prosecution. — R. v, Platt (1777), 1 
Leach, 157. 

Annotatum ••—Refd. R. r. Casement (1916), 86 L. .1. K, B. 
467. 


Sect. 4.— IN MURDER. 

1361. High Court has discretion to grant — Only 
in special circumstances.] — Herbert & Vaughan’s 
Case (1625), Lat. 12 ; 82 E. R. 249. 


convicted. The etatoment hy £ 
witnesB that he has seen a ciortaln ao1 
of an incriminating character done b 3 
accused might be sufficient ; but 1 
lihero bo no ovidoneo whatsoever, o; 
evidence of a very flimsy character oi 
face of It, the inference will be 
after a reasonable time has oapsec 
beginning of the enquiry 
tnat there are no reasonable groundi 
mr supposing accused to be guUty 
ine detention of accused under tria 
i® ^ct Intended to be penal, but it 
object is to secure attondcmce. Th( 
fi>i*aylty of the offence & some evidenc( 
of its perpetration by the accused will 
however, justify detention.— J ami n 

Ivl TTT T TrtTT' i.. Tl /«rk/.r>v .r » ^ 


. "T; — T; — The queatio 

in bail moUons is the likeUhood < 
prisoner being forthcoming to tal 
his trial, if admitted to ball, & tl: 

to be considered In the dotei 
mining of that question are, first, tl 
offence chargei ; seoonc 
the oharaoh^r of the evidence againt 
prisoner ; & third, the nunlshmer 


ion, may 
R. V. 


0 . Whether in serions cases — 

' record of ax^nsed.] — H.M. Advo- 
cate V. Quin & Macdonald (1921), 
58 Sc. L. R, 296.— SCOT. 

of Queen’s 

Bench has full discretionary power 
to admit to ball in all oases, no matter 
how senous the offence charged may 
bo.— R. r, M‘CARTrE (1859), 1 1 1. C. L. R. 
188 ; 11 Ir. Jur. 249.— IR. 


PART IV. SECT. 3. 

e. Exercise of discretion — Delay in 
hrinyinq prisoner to trial .] — Prisoners 
arrested in Deo. were committed to 
gaol in the Jan. following, on a charge 
of treason felony, imder 11 & 12 
Viet, c. 12. At the spring assizes, in 
the following Mar., indictments for 
treason felony havii^ been preferred 
& found against prisoners, they were 
arraigned, pleaded not guilty, & were 
ready to proceed with their trial, 
whereupon, the A.-G., on the part of 
the Crown, applied to the judge of 
assize to postpone the trial to the next 
assizes. This application, which was 
not grounded on affidavit dlaoloslng 
any cause for the postponement was 
granted, without discussion, by the 
judge, who ordered „ that prisoners 


should, ill the meanlimo, be kept in 
custody. Upon motion, in tlie next 
term, to admit prisoners to bail ; — 
Held : the ct., in the exercise of its 
discretion, ought not to grant the 
motion. — R. v. M'Cartie (1859), 11 
I. C, L. R. 188 ; 11 Ir. Jnr. 219.— IR. 

f, Ill'healih of prisoner.] 

— ^Motion to admit a prisoner, in cus- 
tody under a charge of treason felony, 
to bail, refused, though it appeared, 
that prisoner was in ill-health, Sc that 
an assize Sc two commissions had been 
allowed to pass without bringing him 
to tidal, tlio Crown accounting for the 
delay. Sc there being no evidence of 
danger to prisoner’s life from con- 
finement, or that he was suffering 
from any organic disease. — ^R. 
Naqlk (1867), I. R. 2 C, L. 253.— IR. 

PART IV. SECT. 4. 

1361 i. High Court has discretion to 
grant — Only in special circumstances. ] — 
A prisoner charged with murder may 
in some oases bo admitted to bail. — 
R. V . Higgins (1835), 4 O. S. 83. — CAN. 

1861 ii. .1 — Prisoners 

charged with murder cannot be ad- 
mitted to bail, except in extreme cir- 
cumstances ; otherwise, with accessories 
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Sect, 4, — In murder. Sect, 5.] 

1362. .] — WiTHAM V , Dutton (1689), 

Comb. Ill ; 90 E. R. 374. 

1363. .] — The Ct. of K. B. may, in its dis- 

cretion, bail a i^erson indicted for petty treason & 
murder. — ^Barney’s Case (1697), 5 Mod. Rep, 
323 ; 87 E. R. 683. 

1364. Bail not granted if prisoner is in- 

dicted.] — A man found guilty of murder by the 
coroner’s inquest is bailable ; otherwise if indicted. 
— Mohun’s (Lord) Case (1697), 1 Salk, 104 ; 91 i 

R. 96 ; sub nom. R. -i;. Mohun (Lord), Holt, 
K. B. 84 ; Skin. 683. i 

Ariimiaiions : — Consd. Ex p. Andrews (1844), 1 New Sess. 

Cas. 191). Refd. R. v. Acton (1729). 1 Barn. K. B. 2.50 ; 

B. V. Dalton (1731), 2 Stra. 911 ; 11. v. Magrath (1745), 

2 Stra. 1242. 

1365. Whether after true bill found by 

grand Jury.] — Kirk’s Case, No. 1357, ante, 

1366. .] — A judge will not admit a 

prisoner to bail after the grand jury have returned j 
a true bill against him for murder. I 

Where it was stated by the grand jury on their j 
returning a true bill for murder that an important j 
witness was too ill to give evidence in ct. the judge ' 
directed two surgeons to see him, k, on their 
stating on the voir dire that the witness was too 
ill to give evidence in ct. the judge ordered the j 
trial to be postponed till the next assizes, & ! 


prisoner to be detained in custody. — R. v. Chap- 
man (1838), 8 C. & P. 668. 

Annotations : — Refd. R. v. Guttridge (1840), 9 O. & P. 228 ; 

R. V. Scaife (1841), 9 Dowl. 653 ; R. v. Andrews (1844). 

2 Dow. & L. 10. 

1367. .] — Where a true bill has been 

found against a party for a capital felony, as for 
murder, a judge will not admit him to bail, even 
though it IS clear that the evidence upon which 
the grand jury found the bill was illegal, & that 
there was really no case whatever upon which a 
petty jury could convict . — Fx p, Andrews (1844), 
1 New Sess. Cas. 199 ; 3 L. T. O. S. 107 ; suh nom, 
R. V , Andrews, 2 Dow. & L. 10 ; 13 L. J. M. C. 
113 ; 8 J. P. 791 ; 8 Jur. 779. 

1368. Special verdict found.] — R. v, Hug- 

gins (1730), 1 Barn. K. B. 358 ; 2 Ld. Raym. 1574 ; 
94 E. R. 241. 

Annotation : — Mentd. Manton v. Brocklobank (1923), 92 L. J. 

K. B. C24. 

1369. Not granted on affidavits.] — One in- 

dicted of murder ought not to be bailed upon 
affidavits of the evidence. — Anon. (1699), 1 Salk, 
104 ; 91 E. R. 96. 

1370. Not granted in serious cases — Refused 

in murder by duelling.] — Re Barronet &; Aluain, 
Re Barthelemy k Morney, No. 1344, ante, 

1371. Coroner’s inquisition equivalent to a 


after the fact. — K. v. Mukciit (1853), 
James, 158. — CAN. 

1361 iii. .] — Ex p. CoRUl- 

VEAU (1856), 6 L. C. R. 249.— CAN. 

1361 iv. .] — When a part y 

stands charged with murder & nothing 
can be collected from the depositions 
of the CroT^Ti witnesses to cast a doubt 
upon his guilt, it is not usual to admit 
him to bail iii tlio absence of special 
circumstances. — R. v. St. John (1853), 
3 Nfld. L. 11. 370.— NFLD. 

1361 V. ,] — Where an in- 

dictment was found for murder (igaiust 
a number of prisoners, appreation was 
made to postpone trial on the grounds 
that the witnesses for defence would 
be away at date of trial, & being a 
considerable number, if detained, 
serious loss would result to them : — 
Held, : under the unprecedented cir- 
(uimstancos of the case, a postpone- 
ment would be granted & bail taken 
for prisoners in certain cases. — R. v, 
COAUY (1885), 7 Nfld. L. R. 58.— 
NFLD. 

g. Whether granted after in- 

dictment.] — A bill of indictment, 
charging A. & B. with mm’der, was 
found by the grand jury at the summer 
assizes of 1838. At the summer 
assizes of 1840, A. & B. being then in 
custody, their trial was, on the applica- 
tion of the Crown, postponed until tlie 
assizes then next ensuing ; & at the 
next subsequent assizes application 
was made by the Crown that A. & B. 
might be discharged from custody upon 
their own recognizances, conditioned 
to appear when called on. No atfldavit 
was made on the part of the Crown In 
support of the last-mentioned applica- 
tion : — Held : although A. & B. were 
not entitled to be discharged of tho 
indictment, yet, in tho circumstances, 
they ought to be allowed to go at 
large, vdthout giving security for t heir 
appearance at a future period. — ^R. v. 
Byrne & Giijuore (1841), 2 Craw. & 
D. 97.— IR. 

h. .] — Where a judge of 

assize who has the facts before him, 
orders a prisoner, against whom an 
indictment for murder is pending, to 
be detained in custody, it is against tho 
practice of this ct. to reverse that 
order. — R. v. MoAtavy & MoNallv 
( 1850), 4 Cox, C. C. 444.— IR. 

1366 i. Whether after true hill 

found by grand jury .] — Where the 


grand jury have found a true bill for 
murder bail will generally be refused. — 
R. r. Keeler (1877), 7 1*. R. 117.— 

CAN. 

1365 ii. .]— The single pro- 

per purpose of detaining accused in close 
custody is to insure his trial in due 
course, & in all applications for bail, 
resting in tlu* discretion of a ct. or of 
' a judicial officer, in criminal cascH, 
j the paramount question should be, 

I wliether the presence of accused for 
' trial in duo course would bo assured if 
the application were granted. 

I Where a true bill liad been found 
! against accu8(*d, who was charged with 
j murder, although his trial had been 
I post-i)oncd at the instance of the Crown , 

I he being ready for trial, & although it 
was represented by counsel for accused 
that the cjise for the Crown was not a 
strong one, bail was refused, having 
regard to all tho circumstannes. 
There is no hard & fast rule that in a 
case of murder, accused will not, after 
bill found, be admitted to bail. — II. v. 
llAE (1914), 32 O. L. It. 89.— CAN. 

1365 iii. .] — Accused, 

charged with murder, should not bo ad- 
mitted to bull where the application is 
made after a prcliminaiT investigation 
by a judicial officer, who has committed 
him for trial as a result of such iuvosti- 
gation ; & still more is this the case 
wlicre a true bill has been foimd. — 
K. r\ Gentile (1915), 32 W. L. It. 217, 
—CAN. 

1366 iv. .1 — ^Tbat prisoner 

against wJiom a true bill had been found 
for miu’der liad been ready for trial at 
the assizes, t hat the trial had been 
postponed at the request of tin? Crown 
will not constitute Hutflclent ground 
for concurrently making an ortler t,o 
admit to bail, tiemble : prisoner’s 
recourse Is to apply on the first day of 
the following assize to bo brought to 
trial, under Habeas Corpus Act , & in 
default that he be granted l>all.— R. v. 
Rak (1914), 32 O. L. H. 89 ; 23 Can. 
Criin. Cas. 366.— CAN. 

1366 V. .}— Application to 

bail prisoners against whom a true 
bill for murder had been found by a 
grand jurv, after a finding of man- 
slaughter by a coroner's jury, refused. 
—II. V. Danaiikr (1857), 7 I. C. L. K. 
18.— IR. 

k. Whether granted if deposi- 

tions show prisoner acted in self-defence.] 


— When tho depositions taken at tln^ 
picllminary hearing of a charge of 
murder clearly show that dooeasoil 
died by the hand of prisoner & are 
such as to justify his commitment for 
trial & sufficient to establish a case 
to go to tho jury, bail should be refused, 
although it also appears from the 
depositions that prisoner might be 
able to convince the jury at the trial 
that hia act was done in self-dcfftnce. — 
K. V . Monvoisin (1911), 3 Man. L. R. 
568.— CAN. 

1. Whether after committal 

by coroner .] — On an application by 
prisoners in custody on a charge of 
murder, under a coroner’s warrant, 
to be admitted to bail, it is proper to 
consider tho probability of thoir for- 
feiting tbeir bail if they know them- 
selves to be guilty. Where in such 
case there is such a presumption of the 
guilt of prisoners os to wariTint a 
grand jury In finding a true bill, they 
should not bo bailed. Tin; fact of one 
assize having passed over since tho 
committal of prisoners, without an 
indictment having been preferred, is 
in itself no ground for ball. The 
ajjplieation is one of discretion & not 
of right, prisoners not having brought 
themselves within 31 Car. II. c. 2, s. 7, 
by applying on tho first day of tho 
assize to be brought to trial. — R, v. 
Mullady & Donovan (1808), 4 P. R. 
314.— CAN. 


.] — Prisoner stood 

committed under a warrant of tho 
coroner for murder. Bills of indiet- 
mont for murder 8c manslaughter had 
been sent to tho grand jury, but 
ignored by that body. 'J’ho term of 
ct. having passed without prisoner 
being tried, an apidicatlon was made 
on his behalf for his discharge under 
tho general proclamation, or for bail : 
— Held : the ignoring by the grand 
jury of the two bills sent them, weaken 
the influence which tho finding of 
tho coroner would have had on the 
ct., & tho ct. would not therefore bo 
justlflod In refusing tho application 
of prisoner for bail particularly when 
one term has passed without piitting 
prisoner on his trial. — K. u. Tynan 
( 1862), 4 Nfld. L. II. 712.— NFLD. 


n. Opportunity to prepare defence.] 
— It being proved that a person in 
custody on a charge of miiraer would, 
unless liberated on ball, bo hampered 
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verdict of grand Jury.] — Be Barronet & Allain, 
Re Barthelemy & Mornby, No. 1344, ante. 

i372. Coroner’s verdict of not guilty 

after committal by magistrate — Ball granted.] — 

Prisoner was committed by the justices, togetner 
with three others, on a charge of murder. Sub- 
sequent to each committal an inquest was held at 
which much additional evidence was given, & 
which tended to exculpate prisoner, & as against 
him the coroner’s jury returned a verdict of not 
guilty, but found a verdict of wilful murder as 
against the other three. On a motion to admit 
prisoner to bail : — Held : the circumstances 
justified the interference of the ct. to bail him. — 
K. V. Blackburne (1853), 17 J. P. 134. 


Sect. 5.— IN FELONY. 

1373. General rule — Not entitled to bail.] — A. is 

charged with a felony before three magistrates, 
who, upon hearing evidence, admit him to bail, &> 
afterwards, upon additional evidence, commit him 
to gaol. A. is not entitled to a haheas corpus to 


be discharged out of custody. — Ex p. Allen (1834), 
3 Nev. & M. K. B. 35 ; 2 Nev. & M. M. C. 32. 

1374. .] — Prisoner was charged with 

obtaining money by false pretences, & there was 
also a charge of embezzlement on a partnership 
account. The principal indictment was for a 
misdemeanour. On an application in chambers to 
admit to bail until next session of the Central 
Criminal Ct. : — Held : deft, was entitled to be 

liberated on bail, except in cases of treason or 

felony.— B. v. Bennett (1870), 49 L. T. Jo. 387. 

1375. Manslaughter.] — Poynes’ Case (1014), 1 
Roll. Rep. 268 ; 81 E. R. 481. 

1376. .]— R. 1^. Ray (1837), 1 J, P. 109. 

1377. .J— R. V. Haynes (1840), 10 J. P. .To. 

788. 

1378. .] — Ex p, Dephertdge (1840), 10 

J. P. Jo. 202. 

1379. .] — R. V. Ledbitter (1847), 11 

J. P. Jo. 450. 

1380. .]— R. V. Rutter (1847), 11 J. P. Jo. 

805. 

1381. .] — R. V. Morris & Mason (1850), 

14 J. P. Jo. 08. 

1382. .] — The ct. will not admit a prisoner 

committed on a charge of manslaughter to bail, 


ill making inquiries for witnesses for 
his dc'fence, order made admitting 
him to bail subject to the condition 
that lie should until the t rial report 
himself daily to a speeifled officer of 
police. — R. V. SEuroN, [1917] V. L. 11. 
259.~AUS. 


o. Opposition to hail ,] — When the 
trial of a prisoner, who has been 
indicted for a capital offence, is post- 
poned by the judge of assize on an 
aiiplicatlon by the Crown, & such 
prisoner is ordered to remain in 
custody, this ct. where Cro^vn counsel 
object, will not permit such prisoner 
to stand out on hall, no matter how 
strong a ease may bo made, or what 
amount of bail prisoner Is prepared to 
give.— R. V . Maginniss (1852), 5 

Cox, C. C. 511. — IR. 


P- -7-; — Who will he heard ii 
opposition to application for bail— 
Whether nc-xt-of-kin .] — A detachmein 
of soldiers engaged in escorting voten 
to the poll at a contested election were 
pelted wdtli stones, & some sovcrelj 
hurt. 'I’wo of them fired withoni 
orders, & a man in the crowd was 
killed. There was some evidence a« 
to which of them fired the shot whlcli 
killed the man. The two soldiers wort 
committed to, & detained in, gaol undoi 
two warrants, one of which expired 
by effiux of time ; the other was 
admittedly invalid. Prisoners having 
been brought up ou habeas corpus, the 
ct. directed the one against whom there 
was evidence that ho fired the fatal 
shot to be brought before the magis 
trates at D. in the usual manner, & 
expressed an opinion that he ought 
to be admitted to ball, & dischargee] 
the other. The Crown refused eithei 
to support or oppose the application 
to have prisoners eiischargod, & counse] 
for the next-of-kin of deceased wore 
heard in opposition to the application 

iTu. 

rr. — *3 — On a motion 

to admit to ball persons against twe 
of murder, & against 
the either a verdict of manslaughter, 
n6on found by a coroner’s jury, 
g?^senting to the applb 
of • ®Powing the next- 

of -kin of deceased to bo heard In 
Qratid only. — R. v. 
‘-GHTKN (188iy, 8 L. R. fr. 156.-~ 

PART IV. SECT. 6. 

i. General rvle—Not entitled k 

OlFFARD 

tl8. — IR. 


J. — VOL. XIV. 


I 1373 ii. .1 — Where, from 

I the facts elisclose^d, it appears eloubt.ful 
i whether an indictment for a felony can 
! be maintaineid, prisoner is not, thcro- 
I fore, entitled ex dehito justitice, to bo 
nelmittad to bail as in cases e>f mis- 
I demeanour, no matter what may bo 
I the form of offence charged in the 
committal. — R. v. Carden (1854), 
0 Cox, C. O. 484.— IR. 

! 1373 iii. .] — Prisoner is not 

I of right entitled to bail when com- 
I mitted on an express charge of ft^lonv, 

! & the judge will not admit to bail in 
I cases of felony unless there is a strong 
i pri'sniuption of the party’s imiocenei 
— R. V, Gorman (1861), 4 Nfld. L. R. 
577.— NFLD. 

1373 iv. .] — A person, 

chained with administering poison 
with intent to murder, presented a 
petition to bo liberated on bail. The 
application was opposed by prosecutor 
on the groiunl. inter alia, that the 
precognitions disclosed an aggravated 
case. The sheriff substitute having 
refused the application. On appeal ; 
— Held: the petition W'as rightly re- 
fused. — H.M. Advocate v, Saunders, 
[1913] S. C. (J.) 44.— SCOT. 

r. Whether court vrill 

look at information,] — If a committal 
for a felony bo insufflclent, the ct. do 
not admit prisoner to bail without 
looking at the information. — R. v. 
Stewart (1826), Batt. 138.— IR. 

s. .] — R. r. Rowe 

(1826), Batt. 138,— IR. 

t. Exercise of discretion.] 

— All suiKirior cts. of criminal juris- 
diction or one of their judges, & also, 
in the province of Quebec, a judge 
of the superior ct. have authority to 
admit to bail persons accused of any 
crime whatsoever, including treason 
& capital offences, but as respects 
indictable offences which, before the 
enacting of the Criminal Code, wore 
felonies, It Is within their discretion 
to grant or refuse the application for 
ball.— R. V. Fortier (1002), Q. R. 
13 K. B. 251.— CAN. 

a. .1 — On an applica- 

tion to admit to half persons charged 
by a coroner’s jury with manslaughter, 
the ct. will exercise a discretion ; & 
upon substantial bail being given, if 
satisfied that the offenders will be made 
amenable to justice, the application 
will he granted. — R. v. Woods (1845), 
9 I. L. R. 71.— IR. 

b. ImprohaMlity of 

prisoner having committed the offence.] 


— A prisoner is not of right entitled to 
bail when committed on an express 
charge of felony, & the judge will not 
admit to hail in cases of felony unless 
there is a strong presumption of the 
party’s innocmicc. — R. v, Gorman 
( 1861), 4 Nfid. L. R. 577.— NFLD. 

c. .] — Pi’isoner 

stood committed under a warrant 
of the coroner for wilful murder. 
Bills of Indictment for wilful murder 
& manslaughter had been simt to 
the grand jury, but ignored hy that 
body. The term of ct. having passed 
without prisoner being tried, an 
application was made on his behalf 
for his discharge under the general 
proclamation, or for bail : — Held : the 
ignoring by the grand jury of the two 
bills sent them, weaken the infiuence 
which the finding of the coroner would 
have had on the ct., & the ct., would 
not therefore bo justified in refusing 
the application of prisoner for bail, 
particularly when one term has passed 
without putting prisoner on his trial. — 
R. V. Tainan (1862), 4 Nfld. L. R. 712.— 
NFLD. 

d. Delay in hriuying 

prisoner to trial,] — R. r. Nagle (1S67), 
1. R. 2 C. L. 253.— IR. 

e. — — .] — Where the 

depositions make out a primd facie 
case of felony against prisoners & show 
a state of things which indicates that 
prisoners enjoy a large amount of 
svmpathy & support from the public, 
the ct. will not be Influenced in an 
application to admit to bail, by tho 
fact that prisoners arc able & ready to 
procure bail. — R. v. M‘Cormick (1864), 
17 I. C. L. R. 411.— IR. 

1376 i. Manslaughter.] — Acommittal, 
signed by the coroner, stated that tho 
prisoner had inflicted injuries on 
Catherine Roche, which might have 
caused her death, her general health 
having been previously very bad. 
The prisoner, on hearing of tho charge 
against him, had immediately sur- 
rendered himself into custody : — 
IleM : prisoner should be discharged 
on perfecting bail himself in £100, & 
two sureties in £50 each. — R. v. 
RUBSELL (1843), 2 L. T. O. S. 19.— 
IR. 

f. lAirceny .] — A prisoner in custody 
for grand larceny may bo admitted 
to bail.— R. V. Jones (1835), 4 O. 8. 
18.— CAN. 

g. „ escaping from cnistody.] 
— R. V. Drake (1918), 29 Can. Grim. 
Cas. 174.— CAN. 
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Sect* 5.' — In felony . Sects, 0, 7, 8, 0 d: 10.] 

where the circumstances of the case are such as to 
warrant the belief that the death of deceased was 
not purely accidental. — R. v, Stokes (1854), 3 
W. R. 10. 

1383. Rape.] — On a charge of rape, accused was 
held to bail, by himself & three sureties. — R. v. 
Booth (1757), 2 Keny. 172 ; 96 E. R. 1145. 

1384. .] — R. V * Baltimoee (Loed), No. 

629, ante, 

1385. Horse-stealing.] — prisoner brought up 
by habeas corpus on a charge of horse-stealing was 
admitted to bail.— R. v, .(1813), 2 Ohit. 110. 

1386. Buggery.]— Anon. (1700), 12 Mod. Rep. 
435 ; 88 E. R. 1433. 

1387. Accomplice.] “A man brought up as an 

acc’oniplice of felony, the jiriucipal not being taken, 
may be bailed. — Anon. (1771), Eofft, 554 ; 98 

K. it. 706. 


Sect. 6,— IN MISDEMEANOURS. 

1388. Prisoner entitled to bail.] — Prisoner upon 
a habeas corpus was bailed, because the crime was 
only a great misdemeanour. — M arriot’s Case 
(1697), 1 Walk. 104 ; 91 K. R. 96. 

Ann(4(iHon Refd. Linford v. Fltzroy (1849\ 13 Q. H. 210. 

1389. If bail sufficient.] — R. v. Badger, 

No. 1312, ante, 

1390. ‘.] — Prisoners have a right to be 

admitted to bail if it is only a misdemeanour 
(Patteson, J.). — R. V, Peatley (1844), 8 J. P. Jo. 
854. 

1391. .]— R. i;. Kinchan (1846), 10 J. P. Jo. 

89. 

1392. .]— R. V. Pestle (1846), 10 J. P. Jo. 

88 ; sub nom. Ex p. Pestle, 6 L. T. O. S. 326, 354. 

1393. .] — R. V, Bennett, No. 1374, ante. 

1394. .]- -R. V, Atkins (1870), 49 L. T. Jo. 

421. 

1395. Re Frost (1888), 4 T. L. R. 757, 

D. C. 

AnnotatUm : — Consd. B. v. PliilUps (1922), 128 L. T. 113. 

1396. Fresh commitment — Serious offence,] — 

Wliere i)risoner was committed for a misdemean- 


our, & after a rule nisi for a habeas corpus to bail 
him had been obtained, a fresh commitment was 
made out against him for a serious felony, the ct. 
refused to bail him . — Re Jones (1843), 2 L. T. O. 8. 
169 ; sub nom. R. v. Jones, 7 J. P. 741. 


Sect. 7.— FUGITIVE OFFENDERS. 

See Extradition & Fugitive Offenders. 


Sect. 8.— BY HIGH COURT. 

See Crown Office Rules. 

By writ of habeas corpus.] — See Crown Prac- 
tice, Vol. XVI., p. 255, Nos. 564-565. 

Ball pending hearing of habeas corpus.]— ^ee 
Crown I>ractice, Vol. XVI., p. 268, Nos. 766-778. 

Certiorari to remove depositions for ball.] — See 
Crown Practice, Vol. XVI., pp. 434, 481, Nos. 
2970-2982, 3629-3631. 

1397. Discretion of court.] — R. v. Ailesbury 
(Earl) (1697), 12 Mod. Rep. 117; Holt, K. B. 
84 ; Comb. 421 ; 88 E. R. 1206 ; sub nom. Ayles- 
bury’s (Lori^ Case, 1 Salk. 103. 

Annotcitkms : — Refd. U. v. Acton (1729), 1 Barn. K. B. 2r)0 ; 
H. V. Bainbridtro (1729), 1 Burn. K. B. 1G(>. Montd. 
Kearlc i\ VVhiiciand (1766), Say. 313. 

1398. .] — Bailing during advdsement is dis- 

cretionary, & the ct, will refuse it if deft, pleads a 
false plea.— W atson’s Case (1702), 1 Salk. 106 ; 
91 E. R. 97 ; sub nom. Lucy ik St. David’s (Bp.), 
7 Mod. Rep. 56. 

Annotations : — Mentd. Mayo & Parnon’B C.'ase (1720), 1 Sira. 
391 ; St. John’s Chapoi of Ease (Within the Parish of 
8t. Andrew’s, Holhorn) Cose (1730), Fitz-O. 168 ; Middle- 
ton V. Crofts (1736), 2 Atk. 660 ; H. v, Dugger (1822), 6 
B. & Aid. 791 ; R. r. Hewitt (1837), 0 Ad. 6c El. 547, n. ; 
II. V. Baines (1841), 6 J. P. 94 ; Hr York Archbp. (1841), 
2 Q. B. 1 ; It. V. Canterbury Arehbp. (1848), 11 Q. B. 
483 ; Marsdon v. Wardlo (1864), 2 W. It. 465 ; Hhopherd 

V. Payne (1863b 9 Jur. N. 8. 364; Blanc v. Goraghty 
(1866), 16 W. It. 133 ; McGeath v. Geraghty (1866), 16 

W. 11. 127 ; Boyd v. PhillpoUs (1874), L. It. 4 A. & E. 
297 ; Com be v. Do La Bore (1881), 6 P. 1). 167 ; Kx p. 
Bell Cox (1887), 20 Q. B. D. 1 ; Read v. Canterbury 
Archbp. (1888), 4 T. L. K. 741 ; Held v. Lincoln Bp. 
(1889), 14 lb D. 88; It. v. Canterbury Archbj)., [PJOSj 
2 K. B. 503; K. v. Tristram, 11902J 1 K. B. 816; He 
Haigh with Aspull, New Parish, 11919J V. 143. 


1883 1. /jJrtpr . ]— -When prisoner wes 
committed for trial on a charge of rape 
6c four months would elapse before las 
t rial 6c certain circumstances tti)i)eared 
in the deposition raising some doubts 
ill prisoner’s favour the ct. allowed 
bail. — K. r. Clakk.so.v (1879), 2 

N. S. W. S. C. R. N. 8. 101.— AUS. 

Non-appearance of accused 

at trial — Wheiher sureties liable .] — 
After his preliminary hearing before 
two justices of the peace, one ae^msed 
t»f rape was admitted to hall upon a 
recognisance entered into by him with 
t wo sureties. Accused did not appear 
for trial ; an order was made estreating 
tlie bail, & a writ of fi. fa. 6c capias 
issued thereon ; 6c the sheriff, failing 
to And any property belonging to 
accused or his securities, took the 
Hiiretios into custody : — Held : as the 
offcn(30 was one punishable with 
death, the justices had no right to 
admit to hail, nor tn take tlio 
recognisance, & no liability, at least 
no liability enforceable under the 
procedure taken, was imposed under it 
upon those who entered intxj It. — 
He Hopfk/s Bail (1913), 23 W. L. IL 
751 ; 10 1). L. R. 216; 4 W. W. R. 
1 ; 5 Alta. L. R. 398.— CAN. 

k. Sending threatening letter.] — The 
ct. will allow a person against whom 
a strong case on the Information U 
made out, of sending a threatening 
letter, to stand out on su/nolent hall. — 
R. V. HabT (1852), 19 L. T, O. 8. P2.— 


l. Rescinding order — ]*risoner not 

commuted for trial when order granted— 
Fictitious Where a prisoner 

charged with felony had been admitted 
to Imil upon an order of a judge, 6c. an 
application was subsequently made 
to roHciud sucli order, 6c to recommit 
lirisoner, on tlio grounds that he had 
not been committed for trial at the 
time such order was granted, & that 
tlie bail put in was fictitious : — Held : 
a judge had power to make Mie or<lor 
asked for • but the order in this case 
was conditional upon the failure of 
prisoner to find new surotios within a 
specified time. — K. v. Mason (1869), 
5 F. K. 126.— CAN. 

m. CommUmerU by judge — Whether 
he may suhaequently hail prisoner — 
Perjury.] — A judge wlio has comnd tied 
a prisoner for trial for perjury is not 
thereby fundus officio, but may siib- 
sequontly adpiit prisoner to ball. — He 
Ruthven (1898), 6 B. C. U. 115.— CAN. 


PART IV. SECT. 6. 

1888 1. Prisoner entUled to hail.]— 
With respect to indictable offences 
which were formerly iidsdoineanours, 
ace used Is entitled to be admitt^ed t<3 
ball as a matter of right. — U. v. 
Fort/ku (1902), Q. R. 13 K. B. 261.— 
CAN. 

n. Wheiher King*A Bench can 

refuse to grant.] — ^Wl^re a prisoner is 
charged with offeucos which are 


misdemeanourri the King’s Bench 
under Habeas (’orpus Act cannot 
refuse ball althougli a Justice has a 
discretion in such a case to grant or 
refuse bail.— U. r. Lahkin (1914), 48 
1. L. T. 95.— IR. 

o. licfusol to admit to hail — 
Wheiher magistral cs liatde.] — Before 
16 Viet. c. 179, magistrates were not 
liable fur refusing to admit to ball on 
a ehargo of misdmneauour, without 
l>roof of malice. — CH inkoy v. McKicnny 
(1854), 11 U. C. R. 439.— CAN. 

p. Whether court will bail accused 
— Hefore ficaring other parties — As- 
sault.] — Deft, having applied to bo 
admitted to ball to attend at the next 
sessions, the charge being one of 
assault, the et. declined deciding until 
the other i)art4es were htuird, hut 
allowed him to give ball to bo amenable 
to tlie order of the ct. In the mean- 
time. — R. V. CnorrY (1828), 1 Ir. L. 
Roc. Ist scr. 185.— IR. 

q. Order to retake aoctincd out on 
hail —Improhalnlity ofaccuMd appearing 
at trial.] — ^The et. will grant an order 
tn retake a prisoner charged with a 
misdemeanour, who has been out on 
hail to abide his trial at the next 
asslzi^, when it is sworn that he 
Intends to leave the country for the 
puri»oso of avoiding the prosecution. — 
n. V. O’Flaohkr'I’y (1840), 1 lieg. 
Rep. 72. — IR, 
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1899. .] — The Ct. of K. B. in admitting to 

bail will look into the depositions & guide their 
discretion by the circumstances of the case. — R. v, 
HoBNER (1783), Oald. Mag. Oas. 295 ; 1 Leach, 

270. 

1400. i?e Barronet & Allain, etc., No. 

1344, ante, 

1401. Admission to ball — By High Court.] — R. 

V. SWAILE (1823), 1 Lew. 0. C. 19. 

1402. .] — R. V. Braitiiwaite (1836), 2 

licw. 0. C. 55. 

1403. .] — Tlio ct. will not allow a deft., who 

is out of custody, 1.0 be bailed before a magistrate 
in the country, but he must surrender in ct. in 
order to be bailed. — R. v. Wren (1836), 5 Dowl. 
222 . 

1404. .] — Upon an application to the ct. 

for a certiorari to remove the depositions whereon 
a party in the country has been committed for 
trial, in order that he may be admitted to bail, a 
copy of such depositions should be brought before 
the ct. in the first instance. — R. v. Sutcliffe 
(1855), 25 L. T. O. S. 187 ; sub nom. R. v, Sut- 
cliffe, Ex p. Sutcupb^e, 19 .T. P. 375. 

1405. Referred to magistrates.] — Attach- 

ment upon arts, of the peace in K. B. bailable 
before justices of the county, — R. lu Bomaster 
(1760), 1 Wm. Bl. 233; 96 B. R. 129; sub mmu 
iluiT’s Case, 2 Burr. 1039. 

1406. .] — Where the ct. think that 

prisoner ought to bo bailed for f(*lony, if he be 
unable to defray the expense of bciing brought to 
Westminster for that purpose, they will grant a 
rule to show cause why he should not be bailed 
by a magistrate in the country, with a certiorari 
to return the depositions before th(un. — R. x\ 
Jones (1817), 1 B. Aid. 209 ; 100 E. R. 77. 

1407. .] — Prisoner committed for 

manslaughter allowed to give bail before a magis- 
traUi in the country by reason of his poverty, 
which rendered him unable to appear with bail 
in ct.— R. V. Massey (1817), 6 M. A S. 108 ; 105 
K. R. 1183. 

1408. .] — When the Ct. of K. B. 

grant a haheas corpus that prisoner may be ad- 
mitted to bail for a crime, t-hey always direct, a 
certiorari to issue, to bring the deposition into 
that ct.. If the party is poor, they will order him 
to be bailed before two magistrate's in the country. 
— R. r. CiiTUS (1824), 3 L. ,1. O. S. K. B. 55. 

1409. .]—In order to entitle deft, on 

a cJiarge of felony to an order to be bailed before 
a magistrate in the country, it is not necessary to 
produce an affidavit of poverty, if it api)oars from 
tlie other affidavits in the case that he Ls in a 
humble situation of life. — R. v, Booker (1834), 2 
Dowl. 446. 

1410. - ,] — The ct. will grant a rule 

nisi for bailing in the country a party charged with 
felony without the production of an affidavit of 


his poverty. — R. v. Gregory (1840), 9 Dowh 
129 ; Woll. 4 ; 4 J. P. 720 ; 4 Jur. 1015. 


Sect. 9.~BY COURT OF CRIMINAL APPEAL. 

1411. Application for — Must be by substantive 
application.] — Upon an application for leave to 
appeal against a conviction for larceny, which the 
ct. granted, an application was made for bail on 
beh^f of prisoner who was not present in ct. & 
against whom there was a previous conviction, 
though not for felony : — Hetd : a substantive 
application under Criminal Appeal Act, 1907 
(c. 23), must be made. — R. v. Meyer (1908), 24 
T. lu R. 620 ; 1 Cv. App. Rep. 4, C. C. A. 

1412. Notice of application should be given to 
prosecution — Practice of court — Where Director of 
Public Prosecutions is concerned.] — While the Ct. 
of Criminal Appeal cannot of its own initiative lay 
down a geneml rule that notice must be given to 
the prosecution when an application for bail is 
intended to be made, it is very desirable that a 
judge or the ct., in the exercise of his or its dis- 
cretion, should direct such notice t.o be given. In 
cases where the Director of Public Prosecutions 
is concerned the application for bail should be 
refused where no notice 1ms been given of the 
intended application. — R. v. Ridley (1909), 100 
L. T. 944 ; 25 T. L. R. 508 ; 22 Cox, C. C. 127 ; 2 
Cr. App. Rep. 113, C. C. A. 

Annotaium : — Mentd. R. v. Davis & Ridley (1909), 2 Cr. App. 

Hop. 133. 

1413. Conviction quashed — Other indictments to 
be tried.] — U. i\ Halikiopulo (1009), 3 Cr. App. 
Rep. 272, C. C. A. 

1414. .] — R. p. Brownlow (1910), as 

reported in 4 Cr. App. Rep. 131, C. C. A, 

1415 . Counts of previous indictment to be 

re-tried.]— R. t*. Smith (1919), 14 Cr. App. Rep. 
81 C. C. A. i I i 

1416 . Mistrial — ^Bail pending retrial.] — 

R. V. Crane, [1920] 3 K. B. 236 ; 89 L. J. K. B. 
813 ; 124 L. T. 256 ; 84 J. P. 210 ; 36 T. L. R. 
673 ; 26 Cox, C. C. 667 ; 15 Cr. App. Rep. 23, 
C. O. A. ; affd, on other grounds, sub nom. Crane 
V. Public Prosecutor, [1921] 2 A. C. 299, H. L. 
Amwiatums : — Mentd. R. v. Morton (1920), 15 Cv. App. 

Rep. 30 ; R. v. Hainiiit^r, I1923J 2 K. B. 787. 

See, atso, Sect. 12, post. 


Sect. 10.— DURING REMAND. 

j^ee Criminal Justice Administration Act, 1911 
(c. 68), s. 19. 

1417. General rule — Misdemeanour — Indictable 
Offences Act, 1847 (c. 42).] — Exp, Mullins (1884), 
Douglas’ Summary Jurisdiction Procedure, 9th ed. 
306, D. C. 


PART IV. SECT. 8. 

1401 i. Admission to hail — By High 
Court,] — R. V . Hall (1907), 12 Can. 
Crim. Cas. 692 ; 6 W. L. R. 842.— CAN. 

1401 ii. .]— The ct. may 

admit to ball a person chari^od with a 
Mod it ions libel, who has been remanded 
by the magriatrato during his iuvestigra- 
tlon of the case Sc who lias refused to 
allow accused out on bail. — 11. v. 
MaoLAOHLAN Sc LlVINaSTONK, [1923] 

280 —can' 

, TT^ ‘-I — Theproooedlngr 

In which it lias to be uetermlned 
whether accused should bo admitted 
to ball by a magristrate is a Judicial 
proceedinfif, &, as such, obunisable by 
the High Ct. — MA nikam Mudali v. 


R. (1882), I. L. R. 6 Mad. 63.— IND. 

1401 iv. .] — A foruior mo- 

tion to bail prisoners, who were charged 
with sheep stealing, had been refused 
by the ct., upon the ground that the 
alleged existence of a widespread 
conspiracy, & the probable Indemniil- 
oation of the ball by a subscription 
fund, rendered it unlikely, that 
prisoners would appear to take their 
trial, it admitted to ball ; but no 
indictment for conspiracy having been 
preferred against prisonei's at the 
following ossiKes, & indictments for 
stealing Sc maliciously injuring sheep 
only having been foimd against them, 
tlio ct. now ordered prisoners, wlioae 
trial had been postponed by tlie 
Crown, Sc who haid been in gaol for 
seven months, to be admitted to bail ,* 


it being denied by allidavit that the 
subscription fund would be applied 
otlierwise than for the hottd fide relief 
of destitution for w^hlch purpose it 
had been collected. —R. v. GalLvIoher 
( 1838), 8 I. C. L. R. 93 ; 10 Ir. Jur. 
343,— IR. 


PART IV. SECT. 10. 

r. General rule.] — A magistrate 
made an order under Military Service 
Acta, 1916-17, remanding in custody 
a person accused of being an absentee 
without leave from the Army Reserve, 
in oi'der that the prosecution might 
make further inquiries. On an appli- 
cation to admit accused to ball ; — 
Held : the K. B. Div. of the High Ct. 
has JurladlotJon, in a proper case, to 
m2 
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Sect , 10. — During remand. Sects . 1 1 cfe 12. ] 

141 g. .] — It is not the usual practice 

for this ct. to admit persons charged with mis- 
demeanours to bail during remand in ordinary 
cases arising in this country (Lord liussKLD of 
Kildowen, O.J.). — R. V. Spilsbury, fl898] 2 Q. B. 
615 ; 67 L. J. Q. B. 938 ; 79 L. T. 211 ; 62 J. P. 
600 ; 14 T. L. R. 579 ; 42 Sol. Jo. 717 ; 19 Cox, 
C. O. 160, D. C. ; subsequent proceedings, sub nom. 
Spilsbury V. R., [1899] A. C. 392, P. C. 

Aniwtaiions : — Consd. 11. v. Brixton Prison, Ex p. Savarkar, 

[1910] 2 K. B. 1056 ; R. u. Phillips (1922). 128 L, T. 113. 

Reid. R. V. Hole (1898), 14 T. L. R. 578. 

1419. Direction of High Court to magistrate.] — 
R. V. Manning (1888), 5 T. L. R. 139, D. C. 
Anmytedion : — Consd. R. v. Phillips (1922), 128 L. T. 113. 

1420. Extradition proceedings — Misdemeanour 
committed abroad — Magistrate’s discretion.] — A 
deft, who has been arrested in extradition pro- 
ceedings on a charge of a nusdemeanour committed 
abroad, & who is remanded pending the receipt 
of further information from the foreign country, 
is not entitled as of right to be granted bail either 
by the magistrate or by K. B. Div., but the 
matter is in the magistrate’s discretion. — R. 7* 
Phillips (1922), 128 L. T. 113 ; 86 J. P. 188 ; 38 I 
T. L. R. 897 ; 67 Sol. .lo. 64 ; 27 Cox, V. C. 332, 
1). C. 


Sect. 11. -ON POSTPONEMENT OF TRIAL. 

1421. Discretion of judge.] — It is in the discretion 
of the judge to bail prisoner or not, when his trial 
is postponed on account of the absence of prose- 
cutor. — Anon. (1836), 2 Lew. 0. 0. 266. 

1422. .] — When a trial for felony is post- 
poned on tlie application of counsel for the prose- 
cution, on the ground of the absence of a material 
witness, it Ls in the discretion of the judge whether, 
on consideration of the circumstances of each 
particular case, he will order prisoner to be detained 
till the next assizes, or admit him to bail, or dis- 
charge him on his own recognisance. — R. v. 
Osborn (1837), 7 0. & P. 799. 

Annotation : — Mentd. R. v. AuHten (1856), 7 Cox, C. C. 55. 

1423. Whether bail granted — Murder.] — R. v. 
Chapman, No. 1 366, ante. 

1424. .] — Prisoners being acquitted 

of rape counsel for the prosecution moved to put 
off their trial for murder. The trial was post- 
poned, & prisoners were not admitted to bail. — 
R. V. Owen, Ellis & Thomas (1839), 9 C. & P. 83. 
Annotation: — Reid. R. v. Adams (1886), 50 J. P. 136. 

1425. .] — An application was granted, 

on behalf of a prisoner charged with murder, to 
put off the trial in consequence of the absence of a 
material witness for the prosecution, whose de- 
position had been taken before the coroner & who 
was expected to give evidence favourable to 


prisoner, prisoner meanwhile being continued in 
custody. — R. V. Taylor (1840), 4 J. P. 509. 
Annotation : — Reid. R. v. Bridgoman (1840), 4 J. P. 557. 

1426. .] — Although in ordinary cases, 

upon indictments for murder, the ct., upon post- 
poning the trial, will continue prisoner in custody, 
yet, if it appear tolerably clear upon the face of 
the depositions that the offence amounts only to 
manslaughter, the ct. will depart from this rule, 

6 suffer prisoner to be discharged from custody 
upon his entering into his own recognisance with 
.sullicient sureties to appear & take his trial. But 
on a serious charge of this nature, the ct. will not 
discharge prisoner upon his own recognisances 
merely. — R. v. Bridgeman (1840), 4 J. P. 557 ; 
subsequent proceedings (1841), Car. & M. 271. 

1427. .] — The ct. refused to bail a 

prisoner, who was charged on a coroner’s inquest 
with murder, & against whom a bill for the same 
crime had been found by the grand jury, although 
his trial had been postponed in consequence of the 
absence of witnesses for the prosecution, <fe it was 
alleged that on the face of the depositions taken 
before the coroner the charge of murder could not 
be sustained. — R. v. Andrews (1844), 2 Dow. & \j. 
10 ; 13 L. J. M. C. 113 ; 8 J. P. 791 ; 8 Jur. 779 ; 
sub nonu Ex p. Andrews, 1 New Sess. Cas. 199 ; 
3 L. T. O. 8. 107. 

1428. Manslaughter.] — R. v. Bridgeman, 

No. 1426, ante. 

1429. Felonious wounding — Probability of 

more serious charge.] — Where prosecutor is unable 
to attend at the trial in consequence of personal 
injuries received at the hands of prisoner, whicli 
are the subject of tlie indictment for felonious 
wounding, the ct., on posti)oning the case until th(^ 
next assizes, will not admit prisoner to bail, par- 
ticularly where it is pi*obable that liis conduct will 
resolve itself into an offence of a higher nature. — 
R. V. Bourton (1843), 7 J. P. 115. 

1430. Larceny— Absence of material witness 

— Caused by accused.] — If it be moved on the part 
of the prosecution in a case of larceny to postpone 
the trial on the ground of the absence of a material 
witness, the practice, where the absence of the 
witness can be traced to the acts of prisoner or his 
friends, is not to discharge prisoner from custody 
except on very sufficient bail, but where no collu- 
sion appeai‘s between the absent witness &; prisoner 
or his friends, the practice is to discharge prisoner 
on his own recognisance. — R. v. Bkardmorp: (1836), 

7 C. & P. 497. 

Annotation : — Reid. R. V. Osborn (1837), 7 C. & P. 799 

1431. Rape — Prosecutrix kept out of the 

way by prisoner.] — A true bill was found against 
several prisoners for a rape. Prisonei’s had been 
on bail, & prosecutrix did not appear either before 
the grand jury or to give evidence on the trial. 
An application being made to the judge to postpone 
the trial, founded on affidavits stating that, in 


admit accused remanded in custody 
to bail ; but the ct. will be slow to 
overrule a magistrate who in his 
discretion has decided not to accept 
hall pending a remand. — K. v. Is- 
KAELOVri’Cli, [19191 2 I. 11. 47, 524.— 
IR. 

PART IV. SECT. 11. 

s. Whether bail granted — Breaking 
erUerim — Disagreement of jury.]— 
Where, on the trial of prisoners 
Indicted for breaking & entering a 
bank, the Jury disagreed, & there was 
no time left for a second trial during 
the then sittings of the ct. : — Held : a 
trial could he obtained by the Issue of 
a commission by the Govt. & the ct. 
could nut order a new trial of the cause. 


or discharge prisoners on their ow 
recognisances. — R. v. Watson (1876 
11 N. 8. R. (2 R. & C.) 1.— CAN. 

1423 1. Murder,} — A bill < 

indictment chaining A. & B. wit 
murder, was found by the grand Jui 
at the summer assizes, 1838. At tl 
summer assizes of 1840, A. & B. belr 
then In custody, their trial was, on tl 
appln. of the Crown, postponed unt 
the assizes then next ensuing ; & t 
the next subsequent assizes, applicatic 
was made by the Crown that A. , 
B. might be dischazged from enstod 
upon their own recognisances, cond 
tloned to appear when called on. N 
amdavit was made on the part of tl 
CYown in support of the last-mentlone 
application : — Held : lii the circun 


stances prisonei-s ought to be allowed 
to go at large without giving security 
for their appearance at a future period. 
— H. V. Byrne & Gilmore (1841), 2 
Craw. & D. 97.-~IR. 

1423 ii. .] — Where an in- 

dictment was found for murder against 
a number of prisoners, application was 
made to postpone trial on the grounds 
that the witnesses for defence would 
be away at date of trial, & being a 
considerable number, if detained, 
serious loss would result to them : — 
Held : In the unprecedented circum- 
stances of the case, a postponement 
would bo granted & bail taken for 
prisoners in certain cases. — R. v. 
CoADY (1885), 7 Nttd. L. R. 58.— 
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the belief of deponent, prosecutrix was kept out 
of the way in consequence of money having been 
given to her by some of the prisoners, the judge 
postponed the trial, & would not admit prisoners 
to bail. — R. V. Guttridge (1840), 9 C. & P. 228. 
Annotations: — Folld. Ex p. AndrowB (1844), 1 New Sess. 

Cas. 199. Retd. U. v. Scalfe (1841), 9 Dowl. 555. 

1432. Embezzlement,] — If the trial of a 

prisoner indicted for embezzlement be postponed 
on the ground of the absence of prosecutor, who is 
a material witness for the prosecution, prisoner 
will not be allowed his costs, but the judge will 
discharge him on his own recognisance. — R. v, 
Crowe (1829), 4 C. & P. 251. 

1433. Arson.] — The judges at the Central 

Criminal Ct., after postponement till the next 
session, on motion for the prosecution, of the pre- 
sentation of a bill for arson, refused, on motion for 
prisoner, to read over very long depositions to 
enable them to decide whether they would admit 
him to bail, although the application was made 
on the ground that there was not sutlicient time 
to prepare proper affidavits before the breaking 
up of the ct. — R. V, Patter (1834), 6 C. & P. 654. 

1434. Forgery.] — It being suggested, before 

the commencement of a trial for forgery, that the 
I)arty whose name was forged was not forthcoming, 
though under recognisance, the judge directed 
prisoner to be placed at the bar, & the party to be 
called on his recognisance ; & on its appearing by 
affidavit that he had applied to prosecutor to know 
if the matter could not be settled without a trial, 
<fe that the money should not be wanting if it could, 
the judge directed the trial to be postponed & 
prisoner remanded till the next assizes, unless he 
found sureties for his appearance, & gave seven 
days’ notice of bail. — R. v. Parish (1837), 7 C. & P. 
782. 


2.— PENDING APPEAL. 

1435. By Court of Criminal Appejil — Application 

application is 
purpose of delaying the appeal. — 
R. r. Horner (1910), 4 Cr. App. Rep. 189, C. C. A. 

""36.^ Not when term of imprisonment 

_ _ — The ct. does not usually grant bail, pending 
appeal, when the term of imprisonment is long. — 

R. V. Garnham (1910), 4 Cr. App. Rep. 150, 
C. C. A. II , 

1437. Conviction quashed — Appeal to House I 

of Lords— Criminal Appeal Act, 1907 (c. 23), ' 

s. 1 (6).] — The Ct. of Criminal Appeal has no power i 
to hold deft., whose conviction has been quashed, I 
to bail, or to keep him in custody pending an j 
application by the Director of Public Prosecutions, I 
or prosecutor, to the A.-G., under Criminal Appeal 
Act, 1907 (c. 23), s. 1 (6), for his certificate that the . 


decision of the ct. involves a point of law of 
exceptional public importance & that it is desirable 
that a further appeal should be brought to the 
House of Lords, or pending an appeal if the cer- 
tificate is granted. — R. v. Ball, R. v. Ball, [1911] 
A. C. 47 ; 80 L. J. K. B. 689 ; 104 L. T. 47 ; 22 
Cox, C. C. 364 ; 5 Cr. App. Rep. 238 ; 74 J. P. Jo. 
545, C. C. A. ; on appeal^ [1911] A. C. 61, H. L. 
Annotations : — Mentd. R. v. Slone (1910), 6 Cr. App. Rep. 
89 ; R. V. Bloodworth (1913), 9 Cr. App. Rep. 80 ; R. v. 
Curtis (1913), 9 Cr. App. Rep. 9 ; 11. v. Rodloy, [1913] 
3 K. B. 468 ; 11. v. Thompson (1913), 78 J. P. 212 ; R. v. 
Cooper (1914), 10 Cr. App. Rep. 195 ; R. v. Shellaker, 
[1914] 1 K. B. 414 ; R. v, Thompson, [1917] 2 K. B. 630. 

1438. Appeal dismissed — Appeal to House 

of Lords — Before certificate of Attorney-General 
granted.] — The ct. has no power, after dismissing 
an appeal, to admit applt. to bail until the A.-G. 
decides whether he will grant his fiat to appeal to 
the House of Lords. — R. v, Tiiomi*son (1917), as 
reported in 33 T. L. R. 506 ; 12 Cr. App. Rep. 
261, C. C. A. ; suhsequenL proceedings, sub nom, 
Thompson r. R., [1918] A. C. 221. 

I Annotation Refd. R. V. Maiming (1923), 17 Cr. App. Rep. 
85. 

1439. Appeal to House of Lords— After cer- 

tificate of Attorney-General given.] — R. Thomp- 
son (1917), 12 Cr. App. Rep. 278, C. C. A. ; subse- 
quent proceedings, sub nom. Thompson v, R., 
[1918] A. C. 221. 

1440. .] — The ct. will not, as a rule, grant 

bail to a prisoner pending his appeal. — R. v, 
Gordon (1912), 7 Cr. App. Rep. 182, C. C. A. 
Annotations: — Folld. R. r. Gott (1921), 16 Cr. App. Rep. 86; 

R. V. Leinster (1923), 17 Cr. App. Rop. 117. 

1441. .] — The rule of the ct. is to refuse bail 

pending appeal. — R. v, Gorr (1921), 16 Cr. App. 
Rep. 86, C. (\ A. 

Annotation : — Folld. R. r. Leinster (1923), 17 Cr. App. Rop 
147. 

1442. Only in exceptional circumstances.] 

— It is only in very exceptional cases that bail is 
allowed by this ct. (Lord Hew art, C.J.). — R. p. 
Greenberg (1923), 17 Cr. App. Rep. 106, C. C. A. 

1443. During adjournment of court.] — R. 

r. SmTii (1919), 14 Cr. App. Rep. 74 ; suhsequeni 
proceedings, 14 Cr. App. Rep. 81, (’. C. A. 

1444 . Prospect of success on appeal — And 

I release of assistance in preparing case.] — In order 
I to adjudicate on the question of bail it is useful 
I to sec if there is any prospect of success on appeal, 

or if it is a case where it would be of assistance for 
the prepai’ing of a real case for apiieal if the 
appellant were released (Lord Stewart, C.J.). — 
R. V. Wise (1922), 17 Cr. App. Rep. 17 ; 154 
L. T. Jo. 168, C. C. A. 

Annotation: — FoUd. R. v. Leinster (1923), 17 CT. App. Rep. 
147. 

1445. .] — R. V, Leinster (Duke) (1923), 

17 Cr. App. Rep. 147, C. C. A. 

1446. By court of trial — Discretion of court — 
Misdemeanour.] — Where a case has been reserved 


PART IV. SECT. 12. 

t. Bi/ Court of AppexU.] — An ap- 
plication to a judge of the Ct. of 
-Appeal to admit to bail a person com- 
mitted for extradition, ponding an 
appeal to that ct. from an order of a 
ju^e of tho High Ct. refusing, upon 
nabeas corpus, to discharge tho appli- 
cant, was refused on the grounds that 
it was doubtful whether a judge of the 
1 1. of Appeal had power to make tho 



case was granted, as a result of wliich 
tho conviction was alhrmed. Subse- 
quently a new trial was ordered by 
the Minister of Justice, & application 
w as made to admit prisoner to bail : — 
Held : in tho absence of j urisdictlon 
specially given, the ct. had no powder to 
admit to bail after conviction aflftrmod. 
If tho ct. had ordered a now trial, bail 
might have been allowed under Code, 
s. 1023, KS. (3).~R. V. Pkeu (No. 2) 
(1921), 54 N. S. R. 349.— CAN. 

b. Where accused has ap- 

pealed to Privy Council.] — -Where 
points reserved at tho trial had been 
decided by tho Ct. of Appeal against 
prisoner, & seutenco of imprisonmont 
with hard labour had been passed by 
tho Supreme Ct., & was being under- 


gone by prisoner, & the l^rivy Council 
had subsequently gi'anted leave to 
appeal against tho decision of the Ct. of 
Appeal on the points reserved - 
Held : neither tho Supremo Vt. nor 
tho Ct. of Appeal had power to admit 
prisoner to bail or to susptuid tho 
execution of tho sentence pending tho 
determination of the Privy Council 
on the appeal. — Be Bkown v. A.-G. 
(1896), 15 N. Z. L. R. 165.— N.Z. 

c. By court of trial.] — Execution 
by a scntenco of Imprisonment by 
justices Is suspended upon the duo 
completion of tho requirements of 
Justices Act, 1902, upon appeal, Sz 
the release of the prisoner upon 
recognisance ponding the hearing of tho 
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jurisdiction the accused might be, aptdied to 
charges under the above statutes, & the Ct. of 
Q. B. was included in the term “ next Ct, of oyer 
terminer ” in sect. 20. — B. v* Eyrk (1868), 
L. R. 3 Q. B. 487 ; 37 L. J. M. 0. 169 ; 18 B. T. 
511 ; 32 J. P. 618 ; 11 Cox, 0. 0. 162 ; Finlasons* 
Report ; auh nom. R. v. Vaughan & Eyre, 9 
B. <fe S. 329 ; sub nom. Re Eyre, 16 W. R. 754. 

Annotation : — Mentd. MaraiH v. General O Ulcer CommaiwUng 
Lines of Ooiumunicatlon & A.-G. of Caxio Colony (lUOl), 
71 L. J. 1^ O, 42. 

1452. By Secretary of State — In case of high 
treason.] — Melvine’s Case (1028), Palm. 558; 
81 E. R. 1219. 

1453. .] — R. V , Kendal & Rowe 

(1695), Holt, K. B. 144 ; Comb. 343 ; 1 Ld. 
Raym. 66 ; 1 Salk. 347 ; Skin. 696 ; 90 E. R. 
267 ; 8uh nom. Kendal’s Case, 5 Mod. Rop. 78; 
suh Horn. R. v. Row & Kendall, 12 Mod. Rep. 82. 

Annoiatiom K. v. Derby (1712), Fortes. Rep. 140; 

|{. V. Wyndhaia (1710), 1 Stra. 2 ; R. v. Earl)ury (1733), 
2 Barn. K. B. 316 ; Butt v. Conant (1H20), 1 Brod. & Bin»f. 
048. Mentd. Eutlck v. CarriuKton (1765), 19 State Tr. 
1029; R. V. Platt (1777), 1 Leach, 157 ; R. v. Bartlett 
(1843), 12 L. J. M. C. 127. 

1454. .] — R. y. Wyndham (1710), 

1 stra. 2 ; 93 E. R. 347. 

Annotaiiona : — Mentd. R. v. Soano (1738), Andr. 272 ; Jl. v. 
Wilkos (1763), 2 Wiis. 151 ; R. r. Platt (1777), 1 Leiich, 
15)7 ; R. V. Despard (1798), 7 Term Rep. 736. 

1455. .] — Deft, had been committed 

for treasonable practices by a warrant of one of 
ills Majesty’s principal Secretaries of State ; — 
Held : the olXence was described with suHicient 
certainty & the commitment was good. — R. v, 
Despard (1798), 7 Term Rep. 730 ; 101 E. R. 
1220. 

Annotations : — Ck>n8d. Kx p. Terraz (1878), 4 P]x. D. 63. 
Mentd. U. V. Jacobi & Hiller (1881), 46 L. T. 595, n. 


B. When Issued, 

1456. Warrant must be grounded on legal 
information.]— Anon. (1702), 7 Mod. Rep, 99 ; 87 
E. R. 1121. 

1457 . Definite charge must be made.] — A 

magistrate is not justified in issuing his wari'ant 
to arrest on a charge of felony, unless complainaiit 
makes a distinct & positive charge of felony 
against the party. — B ainbridge v, WAitD (1839), 
3 J. P. 514. 

1458. Information must be on oath — Want 

of jurisdiction cured if no objection is taken.] — 

Applts. were apprehended & brought before a 
magistrate charged with setting fire to the letter's 
in a pillar box. On their appearance at a petty 
sessions to answer the charge, after witnesses had 
been examined cross-examined, they were, at 
the application of prosecutor, remanded on bail 
for a week. At the adjourned sessions the attorney 
for the prosecution stated that he should, proceed 
against applts. under Malicious Damage Act, 
1801 (c. 97), s. 52, & asked their attorneys whether 
tliey would plead guilty to such cliarge, or whether 
further evidence should be olXercd in support of it ; 
they answered that he must go on A prove his 
I case. Otlier wit/iiesses were then 
cross-examined, A after the case for the prosecution 
was closed, the attorneys for applts. objected tliat 
as no information on oath had been taken as 
required by sect. 02, A applts. were not found 
committing the offence, they were not legally in 
custody, A therefore the justices had no jurisdic- 
tion to convict them of the offence then charged. 
Tlio offence with which applts. were first charged 
was a felony punishable under sect. 10 ; the ofience 
of which they were convicted was x^unishable on 


of L. by a justice of tlio peace for the 
county ouly, not for the city : — Held : 
the magistrate, acting out of ills 
jufistlictloa, had no authority what- 
ever. — HtTNT V. MoARTUun (1865), 24 
U. e. R. 254.— CAN. 

PART V. SECT. 1, SUB-SECT. l.~B. 

1456 i. Warrant must be (/rounded on 
leual inforniaiion.) — ^The production 
of the evidence prcHoribcd by Infant 
Protection Act, 8. 4, is a condition 
precedent to tlio jurisdiction to jssue 
a summons or warrant under that 
Hcctlon, & a summons having boon 
issued witliout the production of such 
evidence : — Held : proliibition was the 
proper remedy. — Ridlkv v. Wmrr 
(1916), 22 C. L. R. 381.-- -AUS. 

1456 ii. .1 — Qu: whether a com- 

plaint against A. B, that he “ was 
seen hi the act of destroying or injuring 
private property ” without alleging 
that tlic property bolongod to anotlier 
person, or that, the act was wilfully 
or maliciously done, would uutlioriso a 
warrant for maJituous injury to pro- 
perty under 4 & 5 Viet. c. 26. — 1‘owki.l 
r. Williamson (1844), I U. C. R. 154. 
—CAN. 

1467 1. Definite charge must he 

made.] — An information was laid before 
a magistrate, stating that G., the 
keeper of a llceusod tavern, kept a 
disorderly house, & prayed a warrant 
against G., & all others found & cou- 
cernod in her house. A warrant was 
directed to all constables, commanding 
them to apprehend G., “ A all others 
found & concerned In her house to 
answer,” etc. Under this warrant 
G. & several others were arrested, 
among them pltf., a traveller & gues£ 
at the house He7d .* the arrest of 
pltf. was illegal, there being no charge 
^ Robinson 


XI ---I r Informa- 

tion stated the informant had ” good 


reason to believe the death of E. 8. 
was caused by the administration of 
some poisonous drug by J. B., his wife,” 
A on t his charge a warrant was pro- 
cMirod for the apprehension of ,T. H. : — ■ 
Held : no felony being charged, there 
ivas nothing on which to found the 
magistrate’s jurisdlcHon. — ^S tkvkn.s v. 
BTliVKNB (1874), 24 C. P. 424.— CAN. 

1457 iii. — .1 — A person can- 

not, imder OAT Viet. c. 34, legally 
be arrested or detained here for an 
offence committed out of C-aiiada, 
unless upon a warrant issued where 
the offence was committed, A indoi*sed 
by a judge of a superior ct. in this 
country. Such warrant must disclose 
a felony according to the law of this 
country. — R, w MoHorme (1881), 

8 P. R. 452.— CAN. 

1467 iv. A — Deft. laid an 

Information charging that pltf. ” caruo 
to my liouso A sold me a promissory 
note for the amount of J90, purporting 
U) oo made against M. in favour of A., 
A I find out the said note to be a 
foigery.” Upon this a warrant was 
issued reciting the offence In the 
same words, A pltf. was under it 
apiirohondod A brought boforo the 
justice of the peace who Issued it, A 
by him coiumiU.od for trial by a warrant 
reciting the offence in like terms ; — 
Held : the information sufficiently 
imported that pltf. had utt/Oi-ed the 
forged note, knowing It to be forged, 
to give the magistrate Jurisdiction, A 
therefore the warrant was not void. — 
u. WlLHON (1894), 25 O. II. 

91.— CAN. 

Information must be on 
oai'h .] — The warrant of a magistral^ 
is ouly primd facie evidence of its 
contents, as for instance, of on Infor- 
mation on oath A in writing having 
been laid before him. Such Informa- 
tion must be not ouly on oath, but 
in writing, A except on an information 
thus laid there is no authority to Issue 


the vvaiTant. —Fhikl v. E’jcuouson 
(1805), 15 C. P. 584.— CAN. 

n. .] — Deft., a justice, 

issuiid his warrant against pltf. on a 
charge of stealing, without any infor- 
mation being labl, upon w'hich warrant 
pltf. was arrest od A lirouglit before 
liim '.—Held : liable in trespass, as 
without Information on oath he hud 
no jm’isdictlon over the pers«)n of 
pltf. — A ppleton v. Lkppeh (1869), 
20 C. V. 138.— CAN. 

o. .] — Complaint under 

oath of an assault w^as made before a 
justice, on which be issued a summons ; 
deft, not appearing, tho justieo, on 
proof of service, lasued a warrant 
under Summary (Jonvictions A(jt upon 
which deft, was arrested, brought 
boforo the justieo A convicted ’.-—Held : 
as tlicro was a complaint under oatli, 
tho justice had authority to issue a 
warrant in the first instance. — 11. e. 
IbrnaiNB (1872), (1825-1897). N. B. 
Dig. 475.— CAN. 

p. .] — A sworn informa- 

tion, stating tliat complainant has 
just cause to suspect A believe, A 
docs suspetd A believe, that the party 
charged has committed a epec*ified 
offence triable under Bummary Con- 
victions Act, will not authorise a 
justice to ari-est in the llrst instance.— 
Exp. Boyce (1885), 24 N. B. R. 347. — • 
CAN. 


q, .1 — A justice of the 

peace who issues his warrant for the 
arrest of a person cliarged with felony 
without tho iuformatiou having been 
sw'orn, is liable in trespass.— IMo- 
Guiness V. Dafoe (1896), 23 A. K. 
704 ; 27 O. R. 117.— CAN. 


1 458 1 . Want of jurisdiction 

cured if no objection is taken .] — -Where 
accused htis the right to insist upon 
an information being resworn A does 
not avail himself of tho right, ho 
thereby waives tho irregularity. — 
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Sect. 1. — Securing aiiendancc of accused person: 
Sub-sec t. 1, B . , C. & D.] 

summary con\uction ; — Held : the want of an 
information & a summons was cured by the appear- 
ance of applts. before the justices, & they had 
waived the objection that they were not legally 
in custody on a charge under sect. 62, &> therefore 
the justices had jurisdiction to convict under that 
sect. — T uuneu V. Postmaster General (1864), 

5 B. & S. 756 ; 34 L. J. M. C. 10 ; 11 Jur. N. S. 
137 ; 322 E. K. 1011. 

Aiinofatums : — Consd. li. v. Hughes (1879), 4 Q. B. 1). 614. 
Refd. R. V. SJiaw (1S65), Le. & Ca. 579 ; Eggiiiton v. Pearl 
(1875), L. T. 428 ; R. r. Dobbins (1883), 48 J. P. 182. 
Mentd. Blake r. Beech (187(5), 1 Ex. D. 320 ; R. i\ D’Eyn- 
conrt (1888), 21 Q. B. D. 109; Kx p. Hopkins (1891), 61 
L. J. g. B. 240. 

1459. .] — H., a police constable, 

procured a warrant to be illegally issued, without 
a Avritten information or oath, for the arrest of S. 
Upon such Av arrant 8. w^as arrested & brought 
before justices, & W'as, Avitliout objection, tried 
by them convicted. H. was afterwards indicted 
for perjury committed on the said trial of S., 

vviMistanuing tnar xiiere A\as neiuier written in- 
formation, nor oath, to justify the issue of the Avar- 
rant, the justices had jurisdiction to hear the 
char ge, though the Avarrant upon which the accused 
AA^as brought before them w'<as illegal. — R. 
Hughes (1879), 4 Q. B. D. 614 ; 48 L. J. M. U. 
151 ; 40 L. T. 685 ; 43 J. P, 556 ; 14 Cox, C. C. 
284, C. C. B. 

Amiotatiojis : — Consd. Gray r. rustoms Comre. (3884), 48 
1*. 343 ; R. V. i'lotclier (1884), 51 L. T. 334 ; Dixon r. 

W cIIh (1890), 25 g. B. D. 249 ; Ex p. Hopkins (1891), 61 
D. J. g. B. 240, Refd. H. V. D’Eyncoiirt (1888), 21 i 
g. B. D. 109 ; R. r. Garrett-Pcgge, Ex p. Brown, (19111 
1 K. B. 880 ; Inkpiii r. Roll (1922), 126 L. T. 517. Mentd. i 
Rr Maltby (1881), 7 g. B, 1). 18; R. r. Beckley (1887), 
,lj* h. 187 ; R. V. Tabruni, Ex p. Daiih (1907), 97 
L. 1 . 55 1 . 

1460. When warrant should not be issued — 
When summons will ellect purpose.] — O’Brien v. 
Brabner (1885), 49 J. P. Jo. 227, I), C. 

1461. Issue of second warrant.] — Where a war- 
rant has been granted against an indictee who was 
in Ireland, a second AA^arrant will be granted on an 
affidavit that it is apprehended he is coming to 
England. — R. v. Hayes (1844), 8 J. P. 139. 

C. Discretion to Issue, 

1462. Justices not compellable to issue sum- 
monses or warrants.] — The magistrate must be 
satisfied that there is a primd facie case. It can 
hardly be maintained that although the magistrate 
thinks there is really no ground Avhatever for the I 
charge, he is ne\x*rtlieless bound to call upon the j 
parties to answer it (Cockburn, C.J.). — R. v. 
North Shields J.J. (1875), 39 J. P. Jo. 761. 

1463. — — Mandamus not granted if discretion 
is exercised.] — Where justices entertain an applica- j 


tion for a summons for a ciiminal offence, & have 
considered the materials on wliich the application 
is based, & refused to hear more, or to grant the 
summons, the High Ct. Avill not interfere by 
mandamus to order them to hear it again. — Ex p, 
MacMahon (1883), 48 J. P. 70, H. O. 

1404. J — Where a magistrate has 

refused a summons on the ground that the informa- 
tion does not disclose an indictable offence, the 
High Ct. has no jurisdiction to review his decision 
either as to law or as to fact, & therefore in such a 
case a rule under Justices Protection Act, 1848 
(c. 44), s. 5, calling upon the magistrate to show 
cause why he should not hear & determine the 
application for a summons Avill not be granted. — 
Exp, Lewis (1888), 21 Q. B. D. 191 ; 57 L. J. M. C. 
108 ; 59 L. T. 338 ; 62 J. P. 773 ; 37 W. R. 13 ; 
16 Cox, a a 449, D. C. 

Annotatiofis : — ^Retd. R. Byrdo & 3’ontypool Gan Co., 
E:x p. Williams (1890), 60 L. J. M. 17 ; R. v. Kennedy 
(1902), 86 L. T. 753. 

1465. .] — Where, in their rt'fusal to 

issue a summons, it appeared that the justices had 
merely declined jurisdiction A had not exercised 

— Held : a rule would be grant/ed ordering them 
to consider the evidence A decide whether the 
summons ought or ought not to issue. — lie Mon- 
mouthshire JJ., Ex p, Williams (1890), 7 
T. L. R. 79, D. C. 

1466. Even if prim& facie case is 

made out.] — On an application for a summons, if 
the magistrate, after iK'aring appet.’s statement, 
is of opinion that if the summons were issut'd At 
the offence were proved he would nevertheless 
under the circumstances, dismiss the summons at 
the hearing, he may in the exercise of his dis- 
cretion refuse to issin^ the summons, & mandamuA 

j will not lie. — R. v, Bros (1901), 85 L. T. 581 ; (i6 
! J. P. 54 ; 18 T. L. R. 39 ; 20 Cox, C. C, 89, H. C. 

j 1467. .] — Upon a mle nisi for a 

mandumus to command a metropolitan magistrate 
to hear & determine an application for a summons 
for an offence under Roman (’atholic Relief Act, 
1829 (c. 7), s. 34 : — Held : though tlic infonnation 
disclosed a primd facie case that the offence was 
committed, nov'erth(4css the magistrate was en- 
titled in the ex(‘rcise of his discretion to refuse to 
issue a summons, A, if he did so, the ct. liad no 
jurisdiction to compel him to review his decision 
unless the discretion was exercised on improi)cr & 
extraneous grounds. — R. v, Kennedy (1902), 86 
L. T. 753 ; 50 W. R. 633 ; 18 T. L. R. 557 ; 20 
Cox, C. C. 230, H. C. 

Annotation : — Mentd. He Siiiith, Johnson v. Briffhl -(Sjiiltb, 
(19141 1 Ch. 937. 

.] — Sec, fjenerally, Crown Practice, 
Vol. XVI., pp. 255, 268, 434. 

See, further, Magistrates. 


R. V. Talli' (1915), 
7 W. W. R. 1178.— 


30 AV. L. 11. 396 ; 

CAN. 


1460 i. When warrant should not he 
issued- — When sumnwns vnll effect pur- 
jjose — Discretion of justice.] — The mere 
fact that a siunrnoiiN inifirlit liavc bfjon 
i8«uc<i or would have been suffleient 
in the opinion of a jiidgre is no ground 
for interfering witii the discretion of 
a J.P. in issuing a warrant so long 
as there were some facts \ipon which 
that discretion might reasonably have 
been exercised. — Whitk v. Dunxino & 
Brown (1915), .30 W. L. R. 585 : 7 
W. W. R. 1210.— CAN. 


1461 i. Issue of second warrant.] — 
A second arrest for the same chai'ge, 
by the same complainant, before the 
time appoint ed for the hearing, is Illegal. 
—Kino v. Obr (1837), 5 0. 8. 724.— 


PART V. SECT. 1, SUB-SECT. 1.— C. 
^ 1462 i. Justices not coinpcllal>le. to 
issue summonses or learrards. ]— Where 
an information contained every 
nmtei*ial averment necessary to give 
a magistrate jurisdiction to make an 
order upon iiltf. to hud Hurelles to 
the peace, but contained also additional 
matter, which, it was cont/cndod, 
rendered them nugatory : — Held : this 
was a judicial question for the niagis> 
tratc, & therefore In issuing his 
warrant for the api>earance of accusod 
he was not acting Avithoiit jurisdiction, 
even although a superior ct. might 
quash Ids order to And sureties. — 
SuRUNO V. Anderson U873), 23 C. P. 
152.— CAN. 

lM2 ii. .3 — It Is tlio duty of 

the Justice before issuing a warrant to 
examine upon oath the complainant. 


j or his AvitnesH, as t.o the facts upon 
i which such suspicion & belief are 
I founded, & to exercise Ids own judg- 
ment thereon . — Ex p. Boyce (1885), 

{ 21 N. B. R. 317.— CAN. 

I 1462 iii. . P -Whero a H«»Ir. 

states 1,0 a justice tlial. he is lustruetefl 
()y his client to apply for a Hmuinons, 
& states to him matters which wouhl 
justify the issue of the summons tlio 
Justice is bound to issue it unless ho 
disbelieves, or has reasotuilile grounds 
to doubt the Htatcinent. — Irihii 1n- 
hituanck Gomrh. V. Thicnch, (19141 
2 I. R. 172. —IR. 

1463 i. — Mandam us not granied if 
discretion is fX(rci8ed.}~-A maglsirato 
lias a discretion to <;xerclse as to the 
issue of Avarrant of arrest, & If, after 
hearing & ctmsldoring the allegations 
of the complainant & the ovidouco, ho 
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Z>. Who may imiituie Criminal ProceedAmjs. 

1468. Summary proceedings — Complaint “ by or 
on behalf of party aggrieved — Common assault — 
Offences against the Person Act, 1861 (c. 100), s. 42.] 

— A complaint by or on behalf of a person aggrieved 
by a common assault or battery is a necessary 
condition precedent to give justices jurisdiction 
summarily to convict the offender under sect. 4.2 
of the above Act. 

A policc-constable who takes a charge of com- 
mon assault from the person assaulted is not, on 
the failure of complainant iiersonally to prefer 
the charge before the justice, a party who can 
prefer the comiilaint on behalf of the person 
aggrieved. — Nicholson v. Booth & Naylor 
(1888), 57 L. J. M. C. 43 ; 58 L, T. 187 ; 52 S. P. 
062 ; 4 T. L. K. 340 ; 10 Cox, C. C. 373, D. C. 

Annotation : — Distd. Pickeriag v. Willoiiijliby, 11007 J 2 K. B. 

206 . 

1469 . Complaint laid by 

relative.] — An assault having been committed ui>on 
a |)ei^on who was so old <fc infirm, A; so much under 
tlie control of the assailant as to be unable to 
institute or authorisci proceedings, an information 
was laid by a relative of the pereon assaulted in 
jespect of the assault, under sect. 42 of the above 
Act. Two justices of the peace heard tlie matter 
A convicted the offender : — Held : the matter had 
been duly brought before the justices, upon com- 
plaint on behalf of the party aggrieved, within the 
meaning of the sect., <& they had jurisdiction to 
h(iar determine it. — Pickering v. Willoughby, 
[1907 J 2 K. B. 290 ; 70 L. J. K. B. 709 ; 97 L. T. 
244 ; 71 .1, P. 311 ; 23 T. L. R. 400 ; 21 Cox, C. C. 
493, 1). C, 

1470. Offences against the Person 

Act, 1861 (c. 100), s. 46.] — Where proceedings had 
been instituted before justices in resj)ect of a com- 
mon assault without the authority of flie Iverson 
assaulted, & the justices committed deft, in such 
proceedings for trial under sect. 40 of the above 
Act,, & a tnie bill was found by the grand jury : — 
Held : the grand jury had acted within its juris- 
diction in finding a true bill, deft, had been 
riglitly put upon his trial pui*suant to such finding. 
- ~R. V. (tAUNT (1895), 73 L. T. 585 ; 00 .1. P. 90 ; 
12 T. L. R. 02 ; 40 Sol. Jo. 85 ; 18 Cox, C. C. 210, 
C. C. R. 

1471. Stealing a growing tree.] — An 

information, under 7 & 8 Geo. 1, c. 29, s. 39, for 
stealing a growing tree, the i)roperty of M., was 
prefeired by R. to I)., a justice of the peace, who 


summoned the offender. At the time & place 
fixed in the summons he appeared, & was con- 
victed by another magistrate, D., the summoning 
magistrate, being present, but not taking any 
part. An action of trespass & false imprisonment 
having been brought against deft. : — Held : the 
conviction was good, notwithstanding it had 
not proceeded on the information of the party 
aggrieved, or been made by the magistrate who 
received the original information & issued the 
summons on which the offender appeared. — 
Tarry v. Newman (1840), 15 M; & W. 045 ; 2 
New Mag. Cas. 7 ; 2 New 8ess. Cas. 449 ; 15 
L. .1. M. C. 100 ; 10 J. P. 078 ; 153 E. R. 1009. 
Annotations Refd. CoswoU V. Morgan (1856), 1 E. & E« 
809. Mentd. Mason v. Mitchell (1865), 11 Jur. N. S. 89 J 
He Shropshire JJ., Kx m Blewitt (1866), 14 L. T. 598. 

1472. Killing house pigeon — Larceny 

Act, 1861 (c. 96), S. 23.] — The right to prosecute 
under sect. 23 of the above Act, for unlawfully & 
wilfully killing a hoiLse pigeon under such circum- 
stances as do not amount to larceny at common 
law, is not limited to the owner of the pigeon or 
the person aggrieved, & it is competent to any 
person to prosecute for an offence committed 
under that sect., even though compensation has 
been paid to the owner & the owner is satisfied 
with such compensation. — Smith v. Dear (1903), 
88 D. T. 004 ; 07 J. P. 244 ; 20 Cox, 0. C. 458. 
D. C. 

1473. Sunday observance — Consent of chief 

constable — Sunday Observance Prosecution Act, 
1871 (c. 87).] — Applt. was convicted under Sunday 
Observance Act, 1076 (c. 7). The chief constable 
gave a verbal consent before the information was 
laid, & gave consent in writing, under the above 
Act, after the information was laid & the summons 
issued : — Held : the prosecution was instituted 
when the information was laid, &: therefore was 
not instituted with the consent in writing of the 
chief constable, the conviction was bad. — 
Thorpe v. Priestnall, [1897] 1 Q. B. 159 ; 00 
L. J. Q. B. 248 ; 00 J. P. 821 ; 45 W. R. 223 ; 
13 T. L. R. 95, D. C. 

AnnotatioTis : — Consd. lie Boalcr, lie Vexat iouH Actions Act, 
1896, 11914] 1 K. B, 122. Refd. Cowling r. Taylor’s Drug 
Co. (1901), 66 J. P. 11 ; Beardsley v. Giddiiigs (1904), 
2 L. G. 11. 719. 

1474. Criminal information — Not private person 
for offence of public nature — Grantable only to 
Attorney-General,] — The ct. will not grant a criminal 
information for a breach of a pubhc statute 
creating a State offence on the application of a 


rcfuscK lo issue a warrant for t lie appre- 
Jiensiou of the persons aecnseil, a writ 
of mandamus will not lie to compel him 

to do so. TJIOMI'SOX V. i)K8NOVKK.S, 

11899] Q. H. 16 8. C. 253.-~CAN. 

PART V. SECT. 1, SUB-SECT. 1.— D. 

r. ^Summary jmmeediny^—Complnini 
oy or on behalf of 'party ayyriveed.'’] 
-—Upon a charge of threatening an 
assanlt, tlio information having been 
sworn to by a person other tlian the 
one tlircat ened who was no i*elat ion 
to him: — Held: no objtxdion lay to the 
information on tliat ground . — Kx p, 
iKCKiorr (1S71). II N. S. W. S. C. 11. 
1.— AUS. 

- .] — It is the right of 

every one to make a complaint with a 
liistitntlon of criminal 


v/. ij. av. 


O. W. il. 7*10.— CAN. 

• J run 

any person having knowledge of th 
eomuussion of an ofl’ence may se 
the law in motion by a complaint 
even Uiougli ho is not personalh 
interested or affected by the offence.-- 


lie Ganksh Nahayax .Satuk (1889), , 
I. L. li. 13 Bom. 600.-— IND. 

a. Conijdainl by constable .} — 

Where the issue of a warrant is 
authorised to seize gaming implementj^ i 
on the report of “ the chief constable 
or deputy chief constable ” it docs not 
mean that the report must come from 
an officer having the exact title mou- 
tioiied, hut only from one exercising 
such fimetious & duties as will bring i 
him within the designation used. 
'J’hcrcforo, the warrant could properly 
issue ou the report of the deputy high i 
constable. The warrant would be I 
good if issued on tlio report of a person i 
who filled de facto the office of deputy 
high coustablo though he was not such j 
dc jure. — O’Neill v. A.-G. of Canada ! 
(1896), 26 S. C. li. 122.— CAN. j 

1474 i. Criminal information — Xot 
j)rivatc person for offence, of public 
nature — (Irantable only to AtUirney- 
General. 1 — In the absence of the 
A.-G. from the Commoiiwealtli, an 
indictment was presented against the 
accused for an offence against a 
Kegulatiou made under War ITecau- 
tioiis Act In the name of the minister 


for the time beiig acting for & on his 
behalf : — Held : the indictment was 
uttu.— lA. V. Judd (191!>). 19 S. R. 
N. S. W. 59 ; 36 N. 8. W. W. N. 44.— 

AUS. 


1474 ii. — .] — A judge has the 

power to consent to a charge being 
preferred by any person, but the power 
should not be exercised in the face of a 
deliberate refusal of the Crown to 


prefer a charge, unless the evidence 
tuken on the preliminary inquiry 
discloses such a strong primd facie easu 
against the accused as to suggest an 
abuse of his judicial discretion by the 
A.-G., or an attempt to stifle ) . 
prosecution. — K. r. Wetss (1915), 

W. L. It. 458 ; 7 W. W. il. i 

1). L. R. 166; 6 Alta. L. R. 

CAN. 

1474 iii. —.]—.. 

be laid by an agent of the 
out auy preliminary iiiqi...^. - 
Leverton, [1917J 2 W. W. H. 5c 
28 Can. Crim. (^as, 61 ; 34 1). L. 

614 ; 11 A\U. L. R. 355.— -CAN. 

1474 iv. — . ] — All acting A. 

need not be a law'yer & has author 
to prefer an indictment. The 
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Sect. 1. — Securuig idlendancc of accused person: 

Sub’sect 1, ^<2 

private person, but only on the information of the 
Law officers of the Crown. — Ex p. Orawshay 
(1860), 3 L. T. 320 ; 24 J. P. 805 ; sub nom. Ex p. 
Crawshay V. Langley, 8 Cox, C. C. 356. 

1475. Corporation— By officer— Whether authority 
necessary.]— An inspector of streets may lay an 
information for an olTence under Metropolitan 
Police Act, 1839 (c. 47), s. 00 (7), & it maites no 
diil'erenco that it purports to bo laid “ on behalf 
of ” a borough council. — A u.man v, IIardcastlb 
( 1903), 89 L. T. 553 ; 67 J. P. 440 ; 20 Cox, C. 0. 
567 ; 2 L. G. II. 13, D. C. 

Annotation : — Polld. Gioblcr r. Manning, [1906] 1 K. B. 709. 

1476. .] — Kesp., a sanitary in- 

spector of a borough council, entered the premises 
of applt., a butcher, & seized certain meat, which 
was tlien taken before a wagistnita by him con- 
demned as unsound ^ ortlered to be destroyed. 
On the same day a summons was issued on an 
information laid by resp., under Public Health 
(i^ondon) Act, 1891 (c. 70), s. 47 (2), charging 
applt. with having th(‘ meat in his possession for 
the puipose of sale. Both the information & the 
summons stated that resp. AViis acting on behalf 
of the borough council, but he had not been ex- 
pressly authorised by the council to take proceed- 
ings against applt. Applt. was convicted : — 
Held : a private pci*son could prosecute for an 
ollcnce under sect. 47 (2) of the Act, & the absence 
of authority on the part of resp. did not invalidate 
the proceedings, the words “ on behalf of the 
borough council in the information A; summons 
being merely surplusage. — Giedler v. Manning, 
[1900] 1 Iv. B. 709 ; 75 L. J. K. B. 403 ; 94 L. T. 
580 ; 70 ,T. P. 181 ; 54 W. B. 527 ; 22 T. L. K. 
410 ; 50 Sol. Jo. 377 ; 21 Cox, C. C. 100 ; 1 L. G. K. 
501, D. C. 

Annoiaiiom Refd. Dodd v. l*carrioti (1911), 80 L. J. K. B. 

927 ; Lake v. Hniith (1911), 106 L. T. 41, Mentd. Kates 

V. Jeffery, [1914] 3 K. B. 100. 

1477 . J — Applt., on behalf of 

the Mayor A Corpn. of !>, preferred an information 
against resps. for damaging a holly tree at B., the 
property of the corpn., to the amount of £5. 
Applt. was chief langer of B,, A stated on oath 
that he had a general power to prosecute for offences 
under the B. bye-laws on behalf of the corpn. The 
present proceedings were initiated, not under the 
bye-laws, but under Malicious Damage Act, 1861 
(c. 97), s. 22. The soh\ representing resps. asked 
for the production of a copy of the minute or 
resolution authorising applt. to prefer the informa- 
tion. No such authority being produced, he raised 
the objection that as the information was laid on 
behalf of the corpn. of L. it was laid by a corporate 
body, A should therefore have been laid by an 
attorney duly appointed under the common seal 
or warrant of the corpn. It was contended that 
the justices could not proceed to hear the informa- 
tion. The justices acceded to this view A dis- 
missed the information : — Held. : the information 
was properly laid. — D uchesne v. Finch (1912), 


AND PbOCBDUBE. 

107 L. T. 412 ; 76 J. P. 377 ; 28 T. L. It. 440 ; 
23 Cox, C. 0. 170 J 10 L. G. K, 669, D. 0. 

1478. Illegal society.] — mutual society wliich, 
in addition to rules for the bond fide mutual relief 
of sick members, A for other ordinary purposes of 
a friendly society, includes also rules for the 
encouragement, relief, A maintenance of men on 
strike is not a friendly society within the meaning 
of 18 A 19 Viet. (c. 63), ss. 9 A 44, because such 
last-mentioned purposes are not analogous to 
those of friendly societies properly so called, A 
because such purposes are those of a trades union, 
A are illegal as being in restraint of trade. Con- 
sequently the summary jurisdiction given to the 
justices by sect. 24 of the Act does not apply to 
cases of fraud or misappropriation of the funds 
of such a society on the part of any of its members. 
— Hornby v. Close (1867), L. R. 2 Q. B. 163; 
8 B. A S. 175 ; 36 L. J. M. 0. 43 ; 15 L. T. 563 ; 
31 J. P. 148 ; 15 W. R. 336 ; 10 Cox, C. C. 393. 

! Annotations : — Ezpld. K. v. Dodd (1868), 18 L. T. 89. Conid* 

Farror v. Close (1869), h. K. 4 Q. B. 602. Expld. R. v. 
j Friendly .Societies Registrar (1872), 41 L. J. Q, B. ,366. 

Mentd. Cowan v. MUbourn (1867), 16 L. T. 290; R. v. 

Stainer (1870), L. R. 1 C. C. R. 230 ; Mogul S.S. Co. v, 

McGregor, Gow (1889), 23 Q. B. 1). 598 ; Swaine v. Wilson 

(1889), 24 Q. B. IJ. 252 ; Russell v. Amalgamated So<i. of 

Carpenters & Joiners, [1912] A. 0. 421 ; l*ratt v. British 

Medici Assocn., [1919] 1 K. B. 244. 

1479 . .] — Prisoner was indicted for forging 

a banker’s pass book, wdth intent to defraud. He 
was treasurer to a trades union, which was ad- 
mitted to bo within the decision in Hornby v. 
Close (No. 1478, ante). It was contended that such 
a society, having no legal existence, could possess 
no funds, A, therefore, could not be defrauded ; — 
Held : the objection of illegality was applicable 
only to the summary proceedings before magistrates 
provided by 18 A 19 Viet. c. 63, but did not extend 
to deprive the society of its remedy by indictment. 
— R. V. Dodd (1868), 18 L. T. 89. 

1480. Not prosecutor In formft pauperis.] — R. v. 
Clarke (1762), 3 Burr. 1308 ; 97 K. R. 847. 

By indictment.]— 6’cc Part VI., Sect. 3, posL 

E. Consent iwccssary to insliiuie Proceedings. 

1481. Consent of board of agriculture A fisheries 
— Fertilisers & Feeding Stuffs Act, 1906 (c. 27).] — 

Applts. on behalf of the Depariment of Agriculture 
A Technical Instruction for Ireland, laid an in- 
foimation against resps. before a magistrate in 
B. for failure to deliver an invoice of calf meal 
sold by them in B. to a purchaser in Ireland. The 
consent of the Board of Agriculture A Fisheries to 
the institution of proceedings had not been ob- 
tained : — Held : the consent of the Board of 
Agriculture A Fisheries was necessary to such a 
l^rosecution in Fngland, by sect. 6 of the above 
Act, A notwithstanding sect. 12. — Hill v. Pikenix 
Veterinary Supplies, Iti^d. (1911), 80 L. J. K. B. 
669 ; 105 L. T. 73 ; 75 J. P. 321 ; 22 Cox, C. C. 
508 ; 9 L. G. R. 731, D. C. 

1482. Consent of Attorney-General — Fiat need 
not be proved.] — It is not necessary to produce A 
prove the A,-G.’s fiat for the presentment of an 


omnia praesmnuntur rite esse acta has 
Hpeclal ai)pl [cation iu cotiHideriiig acts 
done by miniHtei*8 of the Crown.— 
Jt V. Nyczyk, [1919] 2 W. \V. K. 661. 

“"CAN. 

b. Where Act requires particnlar 
person to prosecute.] — Where an Act 
requires a particular person to prose- 
cute for an offence, the information 
must be laid by him, or at least by his 
authority, & in Ids name ; & if it is 
laid In the name of anotlier person the 
justice has no jurisdiction to proceed. 


— St. John (Mayor) v. Masters (1880), 
19 N. B. R. 587,"-CAN. 

0 . Whether person wishing to enforce 
civil claini.y — The criminal law cannot 
be rosi^rt^d to for the enforcement of 
civil claims.-— R. v. SuLis (1881), 7 
Q. L. R. 226.— CAN. 

d. .] — A pltf. has a legal 

right to institute criminal proceedings 
against a deft.. A, at the same time, to 
sue him for damages In a civil Ewjtion. — 
HAMiLinN V. Crowe (1897), 40 N. 8. R. 
217.-~CAN. 


PART V. SECT. 1, SUB-SECT. 1.— E. 

1482 i. Consent of Attorney -Ocneral — 
Fiat need not be proved.}— On a trial 
for perjury the Crown is not bound 
to prove that leave to prosecute has 
been obtained ; if the fact be that no 
leave was obtained It is for the prisoner 
to show it. — R. V. In WOOD (1896). 17 
N. 8. W. L. R. 100 ; 12 N. 8. W. W. N. 
118.— AUS. 


1482 ii. .] — An informa- 

tion boro on its margin the words “ I 
consent to tliis prosecution. G. F. 
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indictment under Vexatious Indictments Act, 
1859 (c. 17). — B. V , Dexter, Laidler & Coates 
(1899), 19 Cox, C. C. 360. 

Annotations: — ^Refd. R. v. Turner (1909), 3 Cr. App. Rop. 
103 ; R. V. Waller (1909), 3 Cr, App. Rep. 213. 


14.83. .] — A prisoner was convicted on an 

indictment charging him with an offence under 
Explosive Substances Act, 1883 (c. 3), s. 2, The 
consent of the A.-C. to the prefeiment of the 
indictment, which is required by sect. 7 of that 
Act, had not been obtained. Prisoner appealed 
against the conviction : — Held : the consent of 
the A.-G. not having been obtained, there was no 
jurisdiction to try the indictment, &, that being 
so, the Ct. of Criminal Appeal had no power to 
d(3al with the case under Criminal Appeal Act, 
1907 (c. 23), 8. 4 (1), as one in which no substantial 
miscarriage of justice had occurred & the conviction 
must, therefore, be quashed. — R. v. Bates, [1911] 
1 K. B. 964 ; 80 L. .1. K. B. 507 ; 104 B. T. 688 ; 
75 J. P. 271 ; 27 T. L. R. 314 ; 55 Sol. Jo. 410 ; 
22 (bx, C. C. 459 ; 6 Cr. App. Rep. 153, C. C. A. 
Annotation .'—DM, R. v. Metz (1915), 81 L. J. K. B. 

1102. 

1484. Proof of consent.] — A conviction for 

an offence under Trading with the Enemy Act, 
J914 (c. 87), 8. 1, shall not be quashed merely 
because formal jiroof of the consent of the A.-G. 
to the prosecution has not been given at the trial. — 
R. p. Metz (1915), 84 L. J. K. B. 1462 ; 113 L. T. 
104 ; 79 J. P. 384 ; 59 Sol. Jo. 457 ; 25 Cox, C. C. 
67 ; 11 Cr. App. Rep. 164, 0. C. A. 

See, further. Crown IhiAcricE, Vol. XVI., p. 490, 
Nos. 3723-3731. 

1485. Consent of Director of Public Prosecutions 
—Newspaper Libel Act, 1881 (c. 60)— Grant of flat 
is discretionary.^ — ^When the Director of Public 
l^rosecutions in England has refused to grant his 


jUit under sect. 3 of the above Act for a criminal 
prosecution against the proprietor, etc., of a news- 
paper for a libel published therein, the High Ct. 
of Justice has no power to interfere, the matter 
being left by the Act entirely to his discretion. — 
Exp . Hurter (1883), 47 J, P. 724 ; suh nom. Ex p. 
Hubert & Co., 15 Cox, C. 0. 166, D. C. 

1486. Defence of the Realm (Consolidation) 

Regulations, 1914.] — The editor of a provincial 
newspaper, in the course of a conversation over the 
telephone with a London press agency, said ; 
“ For private information. Putting a lot of troops 
at D. & S. all day ; arriving call day ; several 
thousands ; expect some liveliness on sea,” Pro- 
ceedings were taken against him under Reg. 18 of 
the above Regulations by the competent military 
authority without the matter having been referred 
to the Director of Public Prosecutions, but the 
justices dismissed the information ; — Held : having 
regard to tlie circumstances under wliicli the con- 
veiTiiation took place, it was a communication or 
attempted communication of information for i)ub- 
lication in a newsx)aper, notwithstanding the use 
of the words “ for private information,” A there- 
fore the alleged offence was a press offences, & t-h(; 
case ought to have been referred to the Dii^ector 
of Public Prosecutions bc*forc the ijroceedings were 
instituted. If it is i)ossible on investigation that 
an alleged offence against the regulations may torn 
out to be a press offence, the matter must be 
referred to the Director of Public Prosecutions to 
decide whether or not proceedings shall be in- 
stituted. — Fox V. Spicer (1917), 86 Ti. J. K. B. 
580 ; 116 L. T. 86 ; 81 J. P. 71 ; 33 T. L. R. 172 ; 
15 L. G. R. 151, D. 0. 

1487. Consent of chief constable — Sunday Ob- 
servance Prosecution Act, 1871 (c. 87).] — Thorpe 
V. Priestnall, No. 1290, ante. 


Pcurco ” : — Held : as the proper con- 
clusion from the docnimcnt itself was 
tliat the slfrnatiiro was appended as 
an olheial act, it was to bo rog:ardod as 
an oificlal signature, & that thci’ofore 
Judicial notice should be taken of the 
signature. — Holland v. Jonks (1917), 
V. L. R. 392.— AUS. 

1482 iii. ■ — . 1 — It was object ed 

that no proof was given at tlio trial 
tliat the sanction of the A.-G. had 
been given : — Held : tlUs objection 
was not open to the ct. upon a case 
reserved, not being a question that 
could properly arise at the trial. — 
R. BAUNK'rr (1889), 17 O. R. G49.— 


1482 iv. .] — An acting A.-C 

is in a different position from that c 
a deputy or agent of the A.-G. ; he i 
Hie A.-G. for the time being, & clothe 
"In ^ iiowers unthorlt y of ili 
office. But, assuming that the loein 
tennis of the office was not. lut.endod t 
be included in the doHigiiaiiou “ A.-G., 
the power given to Crown connsel i 
Humciont authority Jor him to profc 
the bill, without any direction. — R. i 
JaW-RNBR (1911), is W. L. H. 634 
19 Crim. Uos. 17 ; 10 B. C. U. 22t 
• — CAN. 


*3 — By the direct ioi 

pi the A.-G., an Indlotinont was pro 
ferred against accused ; — Held : th< 
incuctment having been preferred at 
the direction of the A.-G., accused wa< 
^l'^ ct.— R. r. PAVVL 18 K 1 
W. L. R. 675: 25 D. L. R 


r.nr, ■ 5’ iT' 7 * ^ — Where the Crown de 

against on 


libel & also opposed 
the private proeo- 
- of the ct. to lay a 

the ct. refused its consent as 
Crown could, notwithstanding 


such ciuiscnt Sc laying of the charge, 
stop all proceedings. — R. v. Edwauds, 
HOP.)] 2 W. W. R, 600.— CAN. 

1484 i. Proof of conseni.} — A 

document signed by the A.-G. for the 
( kimmouwealtli stating that he thereby 
“ consents to a prosecution being 
instituted against A. of Sydney in 
the .State of N. 8. W. for an otfeiico 
against Trading with the Enemy Act, 
1914,** is sufficient to authorise a 
prosecution of A. for an offence against 
t he Act. — B kkwin v. Donohok (1915), 
21 0. L. R. 1.— AUS. 

1484 ii. — .v-H, V. Beck- 

with (1903), 23 C. L. T. 307.— CAN. 

1484 iii. .1— The Deput y 

A.-G. of Saskatchewan had no autho- 
rity to prefer a charge without the 
written consent of the A.-G. — R. v. 
Duff (1909), 12 W. L. R. 290.— CAN. ‘ 

1484 iv. .1 — The deputy of 

the A.-G. of a jiroviuco has no authority 
to grant leave fur a prosecution under 
Lord’s Day Act. — lie Criminal Code 
(1910), 43 S. C, R. 434 ; 30 C, L. T. 
687.— CAN. 

1484 V. .1 — When the con- 

sent of the Solr.-Gcul. has been ob- 
tained to the presentment of a bill of 
indictment, to which the grand jury 
have returned a true bill, it must be 
presumed that the grand jury have 
satisfied themselves as to the sumoionoy 
of consent, & it is too late to question 
its validity at the trial. — R. v. Ahhkr & 
Awanui (1888), 6 N. Z. L. R, 592.— 
N.Z. 

e. Cannot lie delegaied .] — The 

A.-G. cannot delegate the power, 
wliich the legislature has authorised 
him personally to exercise, to direct 
that a bill of Indictment be laid before 
the grand jury. — Abrahams t\ R. 
(1881), 6 8. d. R. 10.— CAN, 

f. — - .....l — An indictment 


for perjury with the A.-G.’s name 
signed by liiH represent alive 6c not liy 
himself, is not a coiuplianco with 
R. vS. C.. c. 174. s. 140.— R. r. Ford 
(1888), 14 Q. L. K. 231.— CAN. 

g. Wniten consent of judite — licqui' 
sites of eonsrnl.J—f’The written (ton- 
sent should contain a general slat<t- 
ment of the offmicc alleged to Ivavc 
been committed, mentioning the name 
of the person in respect of whom the 
offence is alleged to have been com- 
mitted & the time 6c place, with suffi- 
cient certaint y to identify the particular 
offence intended to Ix^ charged. — 11. r. 
Brkckknridoe (1905), 6 (). W. R. 
501 ; 10 O. L. R. 459.— CAN, 

h. Consent of Govenwr-Gemrnl.y ~ 
Ou return of a habeas corpus for re- 
leovse of a foreign sailor sent for trial 
by a justice of the peace on charge of 
having commit ted an iiulictable offence 
on board a British ship off Hit* coast, of 
British Golurnbla within the jurisdic- 
tion of the Admiralty of England : — 
JlcUl : proceedings before the just, ice 
of the peace may he taken before the 
consent of the Governor-General is 
given under Imperial Territorial Waters 
Jurisdiction Act, 1878, s. 591. — K. r. 
Tano (1909), 10 W. L. R. 522 —CAN. 

k. Before an offender shall 

bo committed mider 41 &; 42 Viet. c. 73, 
Imp., for trial by the magistrate the 
leave of the Governor-General must be 
had. — R. V. JonANSON & Lewis, [1922] 
2 W. W. R. 1105 ; 38 Can. Crim. Gas. 
60.— CAN. 

l. -.1 — A municipal oorpn. is not 

a public servant within the meaning 
of Act IV of 1877, 8. 39, & may thert^- 
foro be prosecuted under the Penal 
Code without the preliminary sanction 
of the Govt, required by that section. 
— R. V. Oalc!UTta Municipal Oorpn. 
(1878), I. L. R. 3 Calc. 758 ; 2 0. L. R. 
520.— IND. 
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Criminal Law and Procedure. 


Sect, I, ^Securing aitejidmico of accused person: 

Sub-sect. 2. — Arrest. 

A. N ature of Arrest, 

1488. What amounts to arrest — Whether physical 
contact necessary.] — An arrest must be by corporal 
seizing or touching deft..’s body. Therefore if a 
bailiff only pronounce words of arrest, & show his 
warrant, <fc deft, escape, the ct. will not grant an 
attachment for a rescue, for he was not legally 
arrested. — Genner v. Sparks (1701), 0 Mod. Rep, 
173 ; 1 Salk. 79 ; 87 E. R. 928. 

Annoiations : — Consd. Williams v. Jones (1735), Leo temp. 

Hard. 298. FoUd. Uusseii v. Lucas (1824), Ky. & M. 26. 

Consd. Nlcholl e. Daiioy (1828), 2 Y. & J. 399. FoUd. 

Sandoii v. Jervis (1859), E. B. & E. 942 Reid. Hampshire 

r. CJodfrey (1739), 7 Mod. Rep. 288 : Grainirer v. Hill 

(1838), 1 Arn. 42 ; Brown r. Chapman (1848), 6 C. B. 365. 

Mentd. Rich v. Woolley (1831), 7 Bing. 651. 

1489. .] — An actual touching of the 

pei*son is not necessary to constitute an arrest. — 
Berry v. Sempronius (1827), 5 L. .T. O. S. K. B. 
215. 

1490 . Mere words insudlcient.] — 

Words .such os “I arrest you,” per sc^ will not 
constitute an arrest, but if, after th(j words of 
arrest, the party goes with the otficcr, so 
acquiesces, it is an arrest.. — Russen v. Lucas 
(1821), 1 C. & P. 153 ; Ry. A M. 26, N. P. 

1491. Power of capture unnecessary.] 

— To effect a good arrest it is not necessary to Inave I 
the power of actual capture ; & therefore where a ! 
bailiff put liis hand through a broken pane in a 
window of pltf.’s dwelling-house &. touched him : 
— Held : there was a good arrest, the window not 
having been broken by the bailiff. — Sandon v. j 
Jervis (1859), E. B. & E. 942 ; 28 L. J. Ex. 156 ; i 
32 Ju T. O. 8. 375 ; 5 Jur. N. 8. 860 ; 7 W. R. 290 ; i 
120 E. R. 760, Ex. Ch. | 

Amiotaiions : — Reid. ThomaH v. Rawlings (1859), 28 L. J. Ex. I 

347 ; Nash v. Lucas (1867), L. R. 2 Q. B. 590. j 

1492. Submission to authority suf- 

ficient.] — On a motion for an attachment against 
tluec pci-sons who rescued a person taken in 
execution, the pei^son who had been taken in 
execution ha%aiig never becui touched by the 
bailitf, it was therefore objected that there had 
been no legal arrest. 

Tlxis is a good arrest because alt hough the bailiff 
never touched liim he submitted to the process 
{per Our.). — iloRNiiii v. Baityn (1739), Bull. N. P. 
61. , 
Annotalhms : — Refd. Nicholl x\ Harley (1828), 2 Y. &; J. 1 

399 ; Grainger v. Hill (1838), 1 Arn. 42. Mentd. Bird v, ' 

Jones (1845), 7 Q. B. 742. 

1493. .] — Russen v, Lucas, No. 

ante. | 

1494. .] — Placing a party under 

restraint of a sheriff’s officer who holds a writ of 
capias^ is an arrest, without proceeding to actual 
contact. — Grainger v. Hill (1838), 4 Bing. N. O. 
212 ; 1 Am. 42 ; 5 Scott, 561 ; 7 L. J. O. P. 85 ; 
132 E. R. 769 ; sub nom. Granger v. Hill, 2 
Jur. 235. 

; -Consd.^ Warner Riddiford (1858), 4 

O. B. N • S. 180. ^ . I ■ 


shown by the constable who has the execution of 
it to the person charged with an offence, & he 
thereupon, without compulsion, attend the con- 
stable to the magistrate, & after examination be 
dismissed : — Senible : this is not such an arrest 
as will support trespass & false imprisonment. — 
Arrowsmith v. Lb Mesurier (1806), 2 Bos. & 
P. N. R. 211 ; 4 Dow. & Ry. M. C. 638, n, ; 11 
Moore, C. P. 440, n. ; 127 B. R. 605. 


AnnoUdio^is : — Distd. Beny v. Adamson (1827), 6 B. & 0. 
528. Folld. Berry v. Sempronius (1827 ), 5 L. J. O. S. K. B. 
215. Consd. Warner v. Riddiford (1858), 4 C. B. N. S. 
180. Refd. Bates v. I’illing (1834), 4 Tyr. 231 ; Wood v. 
Lane & Cleatoii (1834), 6 (J. & P. 774 ; Brown v. Ibbetsoii 
(1845), 6 L. T. O. S. 194 ; Brown v. Chapman (1818), 11 
L. T. O. S. 453. 


1497. Visit to officer — On request.] — Where 

a sheriff’s officer, to whom a warrant upon a writ 
against A. was delivered, sent a message to A., & 
asked him to fix a time to call & give bail, & A. 
accordingly fixed a time, attended, ifc gave bail : — 
Held : tliis wtis not an arrest, & an action for a 
malicious arrest would not lie against the party 
suing out the writ, although he had no cause of 
action. — Berry v. Adamson (1827), 6 B. & C. 
528 ; 2 C. & P. 503 ; 9 Dow. & Ry. K. B. 558 ; 
108 E. R. 546. 

Annotatuym : — Consd. Guorge r. Radford (1828), Mood. & M. 

244. Refd. Reoco v. GriffithB (1829), 5 Man. & Ry. Iv. B. 

120 ; Amor i\ Bloficld (1832), 9 Bing. 91 ; Bat^s r. inihiig 

(1834), 2 Cr. & M. 374 ; Brown r. Chapman (1848), 0 C. B. 

365. 

1498. Unnecessary to inform prisoner of reason 
for arrest.] — (1) A man may be arre.sted without 
warrant under 3 Geo. 4, c. 40, s. 5, as a person 
found in a dwelling-house, etc., with intent to 
commit a felony, if he is seen in the dwelling-house, 
but gets out of it, & is taken on fresh pui'suit. It 
makes no difference that he was not seen getting 
out of the liouse, & was found concealing himself 
to avoid being apprehended upon other premises 


pca-r- 

(2) Where the circumstances are such that a 
man must know why a pei'son is about to ai>pre- 
bend liim, he need not be told, & the arrest will be 
legal, & the resistance illegal, as much as if lie had 
been told. — R. v. Howauth (1828), 1 Mood. C. G. 
207, a G. R. 

AnrwUUMm As to A) CoDSd. Downing v. Capcl (1867), 30 
L. J. M. C. 97. Refd. GreeiiHcld v. SykcB (1853), 17 J. P. 
Jo. 728. As to (2) Refd. Baynes u. Brewster (1841), 2 Q. B. 
375 ; Moran r. Jones (1911), 104 L. T. 921. 

1499. .] — R. V. Bentley, No. 311, ante. 

1500. No privilege from arrest under criminal 
process.] — Privilege of Parliament is no protection 
against an attiichment for any contempt which is 
of a criminal &; not a civil kind. — Wellesley r. 
Beaufort (Dukj:) (1831), 2 Russ. & M. 639; 39 
E, R. 538 ; sub nom. lie Long 

State Tr. N. 8. 911, L. G. 

Amwtatum^ : — Consd. He Ludlow Charltiee, Lcchmoro 
Charlton's CaHc (1837), 2 My. & Cr. 316 ; Re Gent, Gent- 
Da vis V. Harris (1888), 40 Ch. D. 190 ; lU' Armstrong, Exp. 
Lindsay, [1892J 1 Q. B. 327. Refd. 8tockdalo v. Hansard 
(1839), 9 Ad. & El. 1 ; He Martin, Ex ]). Van Baudan 
(1844), De G. 55 ; He Martin, Ex p. Van Saiidan (1840), 
1)0 G. 303; GoHset v. Howard (1847), 11 Jur. 750 ; He 
Charity Comrs. (England), Ex p. Tamworth Behool (1868), 
18 L. T. 233 ; Onslow’s & Whatley's Case (1873), L. H. 9 




Developiiumt Co. v. Close (No. 2) (1901), 40 Bol. Jo. i:e 
Giblan r. National Amalgamated Labourers’ Union c 
Great Bntam & Ireland, {J903J 2 K. B, 600. 

^ -J — MeERING V. GltAHAMli 

White Aviation Co., Li^d., No. 1739, post. 

1496. — - Accompaniment of officer — Afte 
warrant shown.]~Jf a magistrate’s warrant h 


c, 

1501. .] — A warrant, issued upon an inf or 

mation ex officio under East India Co. Act, 1792 
(c. 52), s. 62, & expressed to be to answer for 
c'crtaiu luisdemeanours whereof the party was 
impeached, also for certain penalties & forfeitures 
.sued for by the A.-O., is criminal process, under 


PART V. SECT. 1, SUB-SECT. 2. —A. 

I'* physical contact necessary. I —Theve may be an arrest without Imposition of 

there be a constraint on a pernon’s will, — Okisknwooju v. Ryan (1) (1846), 1 hogge, 275. — AUa 



Part V. — Proceedings Preliminary to Indictment. 


173 


which the party may be taken on liis return home 
after a discharge from illegal custody by habeas 
corpus, 

A party discharged from illegal civil process is 
privileged during his return home, but the house 
itself IS no protection against criminal process 
(Lord Denman, C.J.)* — Douglas (1842), 3 
Q. B. 825 ; 3 Gal. & Dav. 509 ; 12 L. .1. Q. B. 49 ; 
114 B. R. 724 ; suh nom, R. v, Douglas, 7 Jur. 39. 

1502. .] — A solr. who disobeys an order of 

the ct. made against him as an officer of the ct., 
commits a contempt of a criminal nature, & no 
privilege from arrest exists or can be claimed 
against the execution of an attachment issued to 
enforce such an order of the ct. — Re Freston 
(1883), 11 Q. B. D. 545 ; 52 L. J. Q. B. 545 ; 49 
L. T. 290 ; 31 W. R. 804, O. A. 

Annotationa : — Folld. He iJudloy (18810, 12 Q. B. 1). 44. 

Consd. He Dudley, Ex 2^. Monet (1883), r>a L. J. Q. B. 16 ; 

Harvey v. Harvey (1884), 26 Ch. D. 644 ; He Wray (1887), 

36 Ch. D. 138 ; He Gent, Gcut-Davis ii. Harriw (1888), 40 

Ch. D. 190 ; Seldon v, Wilde, 11911] 1 K. B. 701. Refd. 

Re Wickham, Marony v. Taylor (1887), 35 Ch. 1). 272 ; 

He Grey. [1892] 2 Q. B. 440 ; He Evaii.s, Evans v. Noton, 

[1893] 1 Ch. 252 ; Seaward v. Patterson (1897), 66 L. J. (;h. 

267. Mentd. Haydon v. Haydon (1911), 104 L. T. 477 ; 

Scott V. Scott, [1913] A. C. 417. 

1503. .] — A solr. received on behalf of a 

client a sum of £339, which he paid into his account 
with liis own bankers, & dealt with a.s his own 
money. He afterwards forwarded to liis client a 
sum of £100, & refused to pay the balance on the 
ground that he had a claim against an agent whom 
the client had employed to communicate with liim. 
Application having been made to the K. B. Div. 
to compel the solr. to pay the money, the matter 
was referred to a master, who reported that the 
balance was due from the solr. to his client. An 
order was made by the K. B. Div., & also a subse- 
quent order was made at chambers, that the solr. 
should pay the balance claimed to liis client. 
These orders not having been complied with, an 
order for the attachment of the solr. was made by a 
judge at chambers : — Held : the ordeisj for the 
payment of the balance claimed were not merely 
in the nature of civil process, but were ordei’s 
made against the solr. as an officer of the ct., & the 

4 properly granted. — Re Dudley 

(1883), 12 Q. B. D. 44 ; 49 L. T. 737 ; sub nom. 
Re Dudley, Ex p, Monet, 53 L. J. Q. B. 10 ; 32 
W. R. 204, C. A, 

Amiutaiions : — Consd. He .Strong (1886), 32 Ch. D. 342 ; 

Re Wray (1887), 36 Ch. D. 138 ; Re Gout, Geut-Davis r. 

Harris (1888), 40 Ch. 1). 190. Refd. Re Grey. [1892] 2 

Q. B. 440 ; Seldoii v. Wilde, [1911] 1 K. B. 701. Mentd. 

Godfrey v. O. (1895), 73 L. T. 599. 

1504. Child under seven cannot be arrested.] — 

An infant under the age of seven is incapable of 
committing a felony, &, if given into custody on 
the charge of committing one, an action for false 
imprisonment will lie. — Marsh v. Loader (1803), 
14 0. B. N. S. 535 ; 2 New Rep. 280 ; 11 W, R, 
784 ; 143 B. R. 555. 

B, Effecting Arrest, 

1505. Use of force.] — If a constable is preventing 
a breach of the peace, & any person stands in his 
way with intent to hinder him from doing so, the 
constable is justified in taking such pei*son into 
custody, but not in giving him a blow. 

As to the handcuffing of the boy who had fought 
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1607 1. Use of handcuffs.] — Pltf., a 
wortoau in the central prison, in the 
employniont of a contractor therein, 
was detected conveying tobacco to a 
convict, contrary to the rules in force 
& to the provisions of the Central 
Prison Act, whereupon the warden 


& taking liim to the watch-house, the constable 
was justified (Burrough, J.). — Levy v. Edwards 
(1823), 1 O. & P. 40. 

1506. .] — A., a constable employed <>o 

guard a copse from wliich wood had been stolen, 
saw B., come from it, who, on being called to 
stop, ran away, & A., having no other means of 
apprehending B., fired at wounded him. B., 
had just before committed a felony in the copse, 
but A. did not know it. A. was convicted of 
having feloniously wounded B. : — Held : the 
conviction was right. — R. v. Dadson (1850), 3 
Oar. & Kir. 148 ; 2 Den. 35 ; T. & M. 385 ; 4 
New Hess. Cas. 431; 20 L. .1. M. C, 57; 10 

L. T. O. vS. 514 ; 14 J. P. 754 ; 14 Jur. 1051 ; 4 
Cox, C. C. 358, C. C. R. 

1507. Use of handcuffs.] — L evy v. Edwards, 
No. 1505, ante. 

1508. .] — A constable, arresting a man on 

suspicion of felony, is bound to take him before a 
magistrate as soon as lie reasonably can. A 
constable has no right to detain a piisonor three 
days vdthout taking him before a magisti*ate in 
order that evidence may be collected in support of 
a felony with which he is charged. 

A constable has no right to handcuff a prisoner 
except he has attempted to escape, or except it is 
necessary in order to prevent his escaping. — - 
Wright v. Court (1825), 4 B. C. 590 ; 0 Dow. & 
Ry. K. B. 623 ; 3 Dow. & Ry. M. C. 299 ; 4 
L. J. O. 8. K. B. 17 ; 107 E. R. 1182. 

1509. .] — The right of searcliing persons in 

custody must depend on the circumstances of each 
jiarticular case, & the mere fact of a pei’son being 
drunk disorderly will not justify a police officer 
searching his person, although the officer may have 
received general orders to search all persons in 
custody ; but any x>erson, whatever may be the 
nature of the charge, may so conduct himself, by 
reason of violence of language or conduct., that it 
may be prudent & right to search him, as well 
for his own protection as for those entrusted with 
the duty. 

The same rule applies to handcuffing persons in 
custody, & the right must depend on the circum- 
stances of each particular case, as, for instance, 
the nature of the charge, & the conduct & temper 
of the person in custody. There cannot be any 
general rule that will justify a constable in resorting 
to the extreme measure of liandcuffing a })ei'son 
in custody for a misdemeanour to a felon, & 
marcliing them through the public streets from the 
police station to the magistrate’s oflke. — Leigh 
V. Cole (1853). 21 L. T. O. S. 144 ; 0 Cox, C. C. 
329. 

1510. .] — Pltfs. were ownei‘s of a field in 

which defts. were walking with loaded guns at 
half-cock in their hands. Pltfs. desired them to 
withdraw & give their names, &> on their refusal 
advanced towards them apparently as if to appre- 
hend them. Defts. half raised their guns, which 
they pointed towards them, & threatened to shoot 
them. Pltfs., one of whom was a constable, then 
gave them in charge to a policeman for shooting 
with intent, & he, with their assistance, seized Ac 
handcuffed them ; — Held : the handcuffing was 
unlawful. — Osborn v, Veitch (1858), 1 F. Ac F. 
317, N. P. 

1507 ii. J — A police olHccr who 

makes an arre^st is justiiied in hand- 
cufiln^ the person arrested if lie has 
reason to believe that the prisoner 
may otherwise escape. — Eraser v. 
Soy (1918), 52 N. 8. R. 476 ; 44 

D. L. 11. 437 ; 30 Can. Crim. Cas. 367. 
—CAN. 


directed a constable to arrest him, 
whlcli lie did. Sc thougli under no 
apprehension of pltf. making: an 
attempt to escape, handoufled him : — 
Held : in the circumstances the hand- 
oufldng was not justifiable. Sc the con- 
stable was liable in trespass therefor. — 
Hamilton v. Massie (1889), 18 O. H. 
586.— CAN. 
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8ed. 1, — Securing attendance of accused ^person: 

(g).] 

1511. .] — Handcuffing is only justifiable 

where reasonable necessity exists for it, & if it is 
resorted to in the absence of such necessity the 
party so treated may bring an action to recover 
damages for such a grievous indignity (Lord 
Russkix of Killowen, C.J.)‘ — Taylor 
(1895), 59 J. P, 393. 

C* Searching Prisoner after Arrest — Disposal of 
Property, 

1512. Right to search.] — It is often the duty of 
an ofiicer to scarcli a prisoner. If, for instance, a 
man is taken in the commission of a felony, he 
may be searched to see whether the stolen articles 
are in his possession, or whether he has any instru- 
mt‘uts of ^'iolence about him ; &, in like manner, 
if lie be taken on a charge of arson, he may be 
searched to see whetiier he has any fire-boxes or 
rnatclies about liis pei'son. It may be highly 
satisfactory &; indeed necessary, that the prisoner 
should be searched. If a tradesman should be 
charged with an ofience such as non-payment of 
penalties, he appeared before the magistrate 
by counsel &; not in pei'son, & a warrant issued 
against him not charging him with any crime, but 
merely to make liim appear in person, the act of 
searching him would be contrary to law. It is 
said that the searcli might be justified, because the 
person in custody might have some instrument 
about him with wliich he might make aw^ay with or 
injure liimsclf, or the alderman before whom ho 
is brought. This does not appear a satisfactory 
refuson ; it assumes that when a man is appre- 
hended, because he has in the first instance appeared 
by counsel, not in person, he will take with liim 
the means of committing suicide or murder. This 
is a most absurd supposition (I^iiD Campbell, 
C.J.). — Bessell V. Wilson (1853), 1 E. &; B. 
492, n. ; 22 L. J. M. 0. 94, 95, n. ; 20 L. T. O. S. 
233, n. ; 17 J. P. Jo. 52 ; 118 E. R. 518. 

Annuiation : — Mentd. H. v. Thompson, [1909J 2 K. B. 014. 

1513. .] — Leigh v. Cole, No. 1509, ante, 

1514. Disposal of property found on prisoner — 
Whether right to retain — If unconnected with the 
charge.] — If a i)ei-son, taken on a charge of stealing 
a horse, liave the lioi‘se in liis possession when he 
is apf)reliended, any money found upon him ought 
not to b(^ taken away from him. — K. v, Joneb 
(1834), 0 C. P. 313 ; 2 Nev. A:. M. M. C. 177. 

1515. — — — ,] — A Constable who 

apprehends a prisoner has no right to take away 
from lum any money wliich h(t lias about liim, 
unless it is in some way connecti'd witli the offence 
with whi(!h he is charged, as he thereby deprives 
him of the means of making his defence. — R. v, 
O’Donnell (1835), 7 C. & P. 138 ; 3 Nev. & 
M. M. C. 397. 

1516. .] — A police officer who 


apprehended a person on a charge of rape, took 
from him a watch Ac other articles. The judges of 
the ct. at which h^ was indicted, on motion sup- 
ported by affidavit, directed the property to be 
given up to prisoner saying that ft ought not to 
have been taken from him. — R. v, Kinsey (1836), 
7 C. & P. 447 ; 3 Nev. Ar M. M. 0. 460. 

1517. .] — Property found on a 

prisoner which is in no way connected with the 
charge ought not to be taken from him. — Ex p. 
GRiPPn'HS (1846), 1 New Piact. Cas. 119. 

1518. .] — Deft., committed to 

take Ids trial at the assizes for assaulting a con- 
stable, had a sum of £2 Ss. Sd, taken from him by 
the constable who conveyed him to prison, to pay 
for, as was alleged, the expenses of conveying him 
to the prison, & his maintenance in prison, till the 
trial, this being the ordinary practice in the county 
of S. : — Held : the practice was quite wrong, & 
the judge at tlie assizes directed the money to be 
restored to deft. — R. v, Bass (1849), 2 Car. Sc Kir. 
822. 

1619. .]— The ct. will direct 

money found upon a prisoner to be restored to him 
before trial, if it appear by the depositions that 
it is in no way material to the charge on which lie 
is to be tried. — R. t\ Barnett (1829), 3 (>. Sc P. 000. 
Annotaiion : — Reid. Dillon v. O'Brien Sc Daviy (18H7), 1(1 

Cox. C. G. 245. 

1520. Partial restoration for pur- 

pose of defence.] — Wliere a prisoner, a wee^k after 
the commission of the offence, was apprehended on 
a charge of robbing A. of £25 in notes, & £9 in 
gold. Sc on pi-isoner was found a sum of £12 in gold, 
but none of it identified, the judge ordei*ed £5 to 
be restored to prisoner, in order to enable him t/O 
make his defence. — R. v, Rooney (1830), 7 0. Sc P. 
515. 

1521. Whether authority to 

order restoration.] — Semhle : neither a judge nor a 
justice of the peace has power to make an order 
for the delivery to a prisoner of money found on 
his person, such money being unconnected with t he 
charge.— R. v. Pierce (1852), 20 L. T. O. 8. 182 ; 
6 Cox, C. C. 117. 

1522. Disposal after conviction.] 

— ^After the trial Sc conviction of a felon, the judg(‘3 
who presided at the trial made an order, directing 
that property found in his possession when he was 
apprehended should be disposed of in a particular 
manner. This propert;y was not pari< of that 
wliich had been stolen, nor was it connected tliero- 
with \~~Held : the order was bad, as the judges 
had no juiisdiction to make it. — R. v, 1a)N1>on 
CoiiPN. (1858), E. B. & K. 509; 27 I.. J. M. C. 
231 ; 4 Jur. N. 8. 1078 ; 120 E. K. 599 ; sub nom. 
R. V. Pip:hck, Bell, C. C. 235 ; 8 Cox, C. C. 344 ; 22 
J. P. J o. 368 ; previous proceedings^ sub nom, it. v. 
Pierce (1857), 7 Cox, C. i). 206, Ex. Ch. 

1523. If connected with charge.] — 

The ct. will not order that money taken from a 


PART V. SECT. 1, SUB-SECT. 2.— C. 

1620 i. Disposal of property found on 
prisoner — Mltdher Hght to retain — If 
‘unronnected unth the charge — Partial 
restoraiiun for purpose of <jU fence. \~- 
An applJcniiou to hand over money 
found on a prinoiier at tlie time of his 
arre.st for the i)urpo8e of his defence 
should be made to the judge at the 
trial & not to a Judge in Ghamhers, — 
R. V. Cask & Jamks (1890), 10 V. L. R. 
104.'— AUS. 

16211. Whether autho - 

rUy to order restoraiion.] —It appearing 
that money taken by tfie police from 
a prisoner would not be required as 
evidence by the Grown, f Jie ct. ordered 
It to be renfored. — R. v. H.akris (1883), 


1 B. G. 11., pt. I. 255.— CAN. 

1521 ii. . ] — Whore 

articles, unconnected with tlie offcnco 
charged & not re<iuii*ed for the purpose 
of evidence, were taken from acicused 
by the police : — -Held : ordered U) be 
restored.— AV p. Macmichakl (1904), 
7 Can. Grim. Gas. 649. — CAN. 

1621 iii. . ] — Money 

taken by tlie police from a party 
cliaiged with murder was ordered to 
be returned to him on his acquittal. 

Unless a party be charged with 
taking money or money's worth, he 
ought not, on apprehension, to be 
deprived of his money.— li. v. M'Kay 
( 1844), 3 Craw, & V. 206.— IR. 
m. If connected vHth 


charge — Disposal after acfiuUial.} — The 
constable who apprehended prisoner 
took from his person 11 s. Cd. PriBouor 
was acquitted on an Indictment for 
stealing 17«. i\d, field .* the judgo 
who tried prisoner oouhl not make any 
order for the dlspogition of the money 
so taken from prlsouer. — R. v. Kbooh 
( 1842), 2 Graw. — 

1628 i. When a 

person is arrested for committing a 
felony or misdemeanour, any property 
in his possesBloa believed to have been 
used by him for the purpose of com- 
mitting the oiTenoe may bo seized & 
detained as evidence in supoort of the 
charge ; &, if niH>eBHary, such property 
may bo taken from him by force, pro- 
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prisoner charged with high treason be restored 
to him, unless it be made appear to the ct. that 
the money forms no part of the proof against him. 

The ct. before whom a prisoner is charged with 
high treason will not order that papers taken from 
his house should be restored to him, neither will 
they order that he shall be furnished with copies 
of them.— B. v. Frost (1839), 9 0. & P. 129 ; 
4 State Tr. N. S. 85. 

Annotationa : — ReM. Billon v. O’Brien & Davis (1887), 16 
Cox, c. O. 245. Hentd. H. V. O'Connell (1844), 5 State 
Tr. N. S. 1 ; R. u. Cufley (1848), 7 State Tr. N. S. 467 ; 
n, V. Smith O’Brien (1848), 7 State Tr. N. S. 1 ; R. v. 
Duffy (1849), 7 State Tr. N. 8. 795 : Mansell u. R. (1857), 
8 E. & B. 54 ; R. v. Crlppen, [1911 J 1 K. B. 149 ; Broail- 
Imrst, Mcanley r. Hill (1918), 13 Cr. App. Rep. 125 ; 
R. V. Bliss HUl (1918), 82 J. V. 194. 


1624*. •] — The police have power 

under a warrant for the arrest of a person charged 
with stealing goods, to take possession of the goods 
for the purposes of a prosecution. — Tyler & Witt 
V. London & South Western By. Co. (1884), 
Cab. & El. 285. 

1625. - — — Money belonging to 

receiver in possession of thief.] — Upon an indict- 
ment against a party as a receiver, the ct. will not 
Older money to be given up which is found in the 
possession of the principal, although it appears 
to belong to appct., to be necessary for liis 
defence, & although there is no evidence to show 
that it is any part of the proceeds of the robbery. — 

B. V. Heordley (1843), 2 L. T. O. 8. 247 ; 1 Cox, 

C. C. 42. 

1526. Order for partial restora- 

tion.] — A prisoner indicted for uttering two forged 
promissory notes, one for £29, & another for £26, 
when called on to plead, applied to the judge to 
order 28 sovereigns found on him when he was 
apprehended to be restored to him. There was 
ground for supposing that £26 of the sum found 
was the proceeds of the alleged forged note for 
that amount, & the judge therefore ordered that 
£2 only should be given back to prisoner. — B. v, 
Burgiss (1836), 7 0. & P. 488. 

1627. Retention after conviction.] 

— Money in the possession of prisoner, which is 
taken possession of by the police upon his appre- 
hension, & retained by them after Ids conviction, 
does not render the police debtors to prisoner, A 
is not a debt due from them to prisoner wMch 
can be attached by a judgment creditor of prisoner 
by garnishee proceedings under B. H. (\ Ord. 45, 
r. 1. — Bice v, Jarvis, Garland & Kent a885), 
49 J.^P. 264. 


— judge has no jurisdiction to make an order 
that certain pawn- tickets found, when arrested, 
on a person who has boon convicted & sentenced 
for uttering a forged bill of exchange, should be 
delivered over to prosecutor, although there is 
reason to believe that the goods represented by the 
pawn-tickets were purchased by the proceeds of 
the forged bill.—B. v, Bolfe (1889), 53 J. P. 823. 

D. Procedure after Arrest, 

1529. Accused must be taken before a magistrate 
— Unreasonable delay.]— Wright v . Court, No. 
1508, ante, 

1530. .] — If the servant of the owner of 

property find a party actually committing an 
ollence against Larceny Act, 1827 (c. 29), & 
apprehend him under sect. 63 of that Act, &, while 
taking the par ty to a magisirat.e, such party kill 
him, this will be murder ; but if the servant either 
did not see him in the actual commission of the 
offence, or be taking him to any other place than 
before a magistrate, it will not be murder. — B. v, 
Curran (1828), 3 C. & P. 397. 

1531. * -.] — A 4 )rivate i^ersori cannot appre- 
hend another, upon a suspicion of felony, for tlie 
I>urpose of taking him to the i^lace where the 
theft was committed, in order to ascertain whether 
he was the thief. — ^Hall v. Booth (1834), 3 Nov. & 
M. K. B. 316. 

1532. Magistrate delaying to deal with 

accused.] — Two constables were taking pltf. before 
a magistrate on the Monday, when they met the 
magistrate in the street, who desired them to 
bring him up for examination on the Tuesday. 
They did so, when the magistrate fined liim £1 : — 
Held : it was the duty of the magistrate either to 
have gone into the case on the Monday, or to have 
desired that pltf. should be taken before another 
magistrate. — i^DWARDsv. Ferbis, Lewis & Wells 
(1836), 7 C. & P. 542, N. P. 

1533. Accused must be taken to prison by direct 
route.] — A person justified under 7 & 8 Geo. 4, 
c. 30, in causing the arrest of another must do it 

immediately,” & he must send liim by the direct 
road to the lock-up ; for if ho send him extra viam 
i he would bo a trespasser against the person so 
I arrested. — M orris v. Wise (1860), 2 F. 6c P. 51. 

j E, Arrest without Warrant, 

j (a) In General, 

1534. No authority to arrest at common law.] — 
Suspicion that a party has, on a former occasion, 

I committed a misdemeanour, is no justification for 




jL/isposai aiier convicuon.j | giving mm in cntirge do » cousLaoie wiinoiu a 


vided no unnecessary violence is used 
—Dillon v. O’Brirn Sc Davis (1887) 
16 Cox. C. C. 246.— -IR. 

1623 il. .] — Where i 

person is arrested for committing < 
lolony or misdomeanonr, any proport'' 
in his possession or control, bona fid 
believed to be necessary & materia 
evidence lor the prosecution, may bi 
seized & detained as evidence In sup 
port of the charge.— CURMIOHAKL v 
MgOoWEN (1908), 8 Nfld. L. R. 697.- 
NFLD. 

1628 Ul. con 

stable who is legally authorised to arres 
an Reused person may. at the time o 
such wr^t. Sc as Incidental to it 
seize & ta^e possession of articles li 
the possession or under the control o 

tend 

person.— 

PART V. SECT, 1. 6UB-SSCT. 

E. (a). 

1684 1. No authority to arrast at com 
mon law.} — Prisoner was convloted 0 


assaulting serjt. S. while in the execu- 
tion of ms duty. It was proved timt 
prisoner made use of obscene language 
in a piiblio plewe within hearing of 
coustaole B., who arrested him. 
Prlaonor thereupon iwsanlted B., took 
his baton from him, knocked him 
down, & threw Ids baton awav, leaving 
B. disabled. B, went Immcaiately to 
the police-station & informed 8., his 
superior officer, & 8. promptly went 
to the place where the assault had been 
made on B. & there found prisoner, 
(i. O., who was present, charged deft, 
with assaulting him, whereupon 8., 
who liad no warrant for the appre- 
hension of the prisoner, said, touching 
him on the shomder, “ I arrest you for 
disarming constable B. of his baton 
while in the execution of his duty & 
for assaulting O. O,” Prisoner then 
committed the assault on 8. of which 
he was convicted : — Held : the oou- 
▼iotiou was bad Sc should bo auashed. 
The arrest of prisoner by 8. wlt.Uout 
a warrant was on a charge of an 
assault wldeh 8. had not witnessed, & 
it was therefore illegal. — R. v. Smith 


(1876), 14 N. 8. W. L. R. 419.— AUS. 

1534 ii. .] — A constable is not 

authorised to apprehend without war- 
rant u person whom he with reasonable 
cause suspects of liaviug committed an 
offence whicli is not an indictable 
offence. — Noi^vn v. Clikfoiui (1904). 
1 O. L. R. 429.— AUS. 

1634 iii. . 1 — Criminal Code, rs. 22 

& 23, ai^e a codification of the common 
law, Sc merely justify the personal 
arrest by a i»oace officer, whether 
justice or constable, on his own view, 
or on susidcion, or calling on some one 
present to assist him. They do not, 
authorise a justice to direct a constable 
to make an arrest elsewhere without 
warrant. — M cGuinkssv. Dafoe (1896), 
23 A. R. 704 ; 27 O. R. 117.— CAN. 

1584 iv. .] — A constable is not 

justified in taking a person into custody 
Sc depriving him of his liberty on a 
criminal charge without a warrant 
issued by coini^etent authority. — 
MOUS8KAU r. MON'lltEAL ClTY (1897). 
Q. R. 12 8. C. 61.— CAN. 

1684 V. .J — Deft., a police officer. 
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Sect, 1. — Securing afiendance of accused 'person : 

Sub-sect, 2, E, (a) & (b).] 

justice’s warrant. — Fox v. Gaunt (1832), 3 

B. & Ad. 798 ; 1 L. J. K. B. 198 ; 110 E. 11, 293. 

1535. .] — In an action of trespass for 

assaulting pltf., & causing him to be taken to a 
police station, & afterwards before a magistrate 
upon an unfounded charge : — Held : the plea 
was bad, inasmuch as it neither alleged that a 
felony had been committed, so as to make it a good 
justification at common law, nor that pltf. had 
been “ found committing ” any ofTcnce against 
the provisions of 7 & 8 Geo. 4, c. 29, so as t.o justify 
his apprehension without warrant, under sect. 03 
of that statute. — MATHr:ws v, Btddulph (1811), 3 
Man. & G. 390 ; 4 Scott, N. B. 54 ; 133 E. li. 
1195 ; sub nom. Matthews v, Biddulph, 11 
L. J. M. C. 13. 

Anmtatiovs : — ReW. Davis r. Swift (1813), 7 J. P. 072; 

Walters r. Smith (1913), 83 L. J. K. B. 33.5. 

1536. .] — A constable, at common law, is 

not justified in imprisoning a person in the belief 
that he has committed a misdemeanour. — Griffin 
p. Coleman (1859), 4 H. & N. 2(35 ; 28 L. J. Ex. 
134; 157 E. R. 840; sub no7n. Coleman v. 


Griffin, 32 L. T. O. S. 333 ; sub nom, Colman v, 
Griffin, 23 J. P. 327. 

Annotation: — Mentd. Walters v. Coglilan (1872), L. K. 8 

Q. B. 01. 

1537. .] — Ij., a constable, having been 

informed by his wife that P. had indecently 
exposed liimself to her & another woman, went in 
search of P., & then without any warrant arrested 
P., who resisted, but without unnecessary violence. 
P. having been charged with & convicted of 
assaulting L. when acting in the discharge of his 
duty : — Held : the conviction was wrong, for the 
arrest by the constable being illegal, prisoner was 
justified in freeing liimself. — Punstion v, TjEslie 
(1879), 43 .1. P. 605, D. C. 

1538. .] — A constable who sees a person 

riding a bicycle without a proper light contrary l-o 
Local Government Act, 1888 (c. 41), s. 85, has no 
l>ower at common law ... to stop him for the 
purpose of ascertaining his name & address. — 
Hatton p. Treeby, [1897] 2 Q. B. 452; 66 
L. .1. Q. B. 729 ; 77 L. T. 309 ; 61 J. P. 586 ; 46 
W. R. 6 ; 13 T. L. R. 556 ; 18 Cox, C. C. 633, 1). (’. 

1539. Exception in case of cheating with 

false dice.] — A x)rivate person may justify arrest ing 


arrested pltf. ou tlie eharjre of having: 
imlawTully assaulted, beaten, wounded, 
& ill-treated P., a police officer, while 
in the disidiargre of hi.s duty, occasioning 
actual bodily harm. Deft., at the time, 
held a warrant for pltf. 's arrest, but it 
had not i>oen indorsed for service out 
of the jurisdiction. Apart from the 
warrant deft, had actual knowledge of 
t he commission of the offence for which 
the arrest was made. In an action by 
pltf. claiming damages for unlawful 
arr<?st & imprisonment : — Held : it 
was competent for deft, to contend 
that the arrest was made under Code, 
s. 25, independent of the warrant, & 
to justify such arrest by showing that, 
at the time tlui arrest was made, he 
was aware that pltf. had committed 
the offence of unlawfully wounding. — 
Jordan r. McDonald (1898), 31 

N. S. H. 129.~CAN. 

1534 vi. .1 — A peace officer who 

arrests a person, charged \\ith obtain- 
ing goods by false pretences with intent 
to defraud, on a request by telegram 
from another I’rovince of C’anada, 
where the offence is alleged to have 
been committed, may justify the. 
arrest & detention of his prisoner under 
Criminal Code, s. 22 or s. 552, sub-s. 2, 
by alleging, (r/) that prisoner has 
mdnally committed such offence, or 
(6) that he, the peace officer, on 
reasonable & probable grounds, be- 
lieves that prisoner committed the 
offence charged. — R. r. Cloutikr 
(1898), 12 Man. L. R. 183.— CAN. 

1534 vii. .] — Prisoner was in- 

dicted & tried for having assaulted a 
peace officer in the execution of his duty 
contrary to Criminal Code, s. 263 : — 
/feld : had a crime been committed 
by prisoner under Criminal Code, 
s. 552 (3), the peace officer would have 
been justified in making the arrest 
without any warrant. — R. v. Cook 
(1906), 3 W. L. R. 553.— CAN. 

1584 viii. .] — Arrest without a 

waiTant'& not on view, on a charge of 
keeping a common bawdy-house. Is 
illegal, & if objection is taken to the 
jurisdiction of the magistrate the con- 
viction will be queished. — K. i \ Wal- 
I^CE (1915), 32 W. L. R. 264 ; 24 
D. L. R. 825 ; 8 Alta. L. R. 472.— CAN. 

1684 ix. .] — No person can bo 

arrested without a warrant on a charge 
of keeping a disorderly house. — R. v. 
Young ICee, 11917] 2 W. W. R. 442, 
664; 37 D. L. R. 121 ; 28 Can. Crlrn. 
Cas. 161.— CAN, 

1684 X. .1 — A conviction for es- 
caping from custody, while under 
arrest for common assault, cannot be 


sustained where it. appears that the j 
policeman who made the arrest did 
not see the assault committed, & made 
the arrest without warrant. — R. r. 
St.vckuouse U917), 52 N. S. R. 242. — 
CAN. 

1534 xi. .1 — In the absence of any 

statutory provision in Liquor Licence 
Act, enabling a peace officer to arrest 
without a warrant, a person wiiom he 
finds committing an offence under it, 
such ail arr<*8t is illegal, &: the magls- 
trato before wiiom the accused is 
brought in custody without a w'arrant 
or summons after such illegal arrest 
has no jurisdiction to jn'oceed with the 
trial in the face of deft.’s ohjeetioii 
then taken that he was not properly 
before the magistratx>. — R, r. Pollahd 
(1917), 29 Can. Crlm. Can. 35; 39 

i 1). L. R. Ill ; 3 W. W. R. 754 ; 13 
Alta. L. R. 157.— CAN. 

1534 xii. .1 — A. entered a chunii 

during the celebration of Divine ser- 
vice, & though offered a seat by the 
churchwarden, W’cnt into another seat 
allocated to a parishioner, & r<3fuHed 
to leave it, notwitlistanding the remon- 
strances of the churchwarden ; 
deft., wiio w'os a J.P., & present at t he 
time, thereupon took him into custody, 

& kept Iiini in custody until th(i 
clergyman & ehurclwvarderi should 
swear informations against him, wiiich 
they did ; & on pltf.’s not getting tw o 
sureties, as provided by 0 Geo. 1, e. 5, 
deft, committed him to gaol. Pltf. 
brought an action against deft, for 
assault & false imprisonment, & deft., 
pleaded the above facts i—Held : on 
demurrer to the defences, that they 
must he set aside os not justifying the 
assault or even the false imprisonment,, 
as deft, had not brought the offence 
charged against pltf. wdthiu the pro- 
visions of the Act. — R. V. Poe (1866), 

15 L. T. 37.— IR. 

1634 xiii. .] — Knowledge by a 

police constable that a warrant has been 
issued by a duly authorised magistrate 
for the arrest of a iiarticular person 
for felony constitutes a sufflcleut 
ground for reasonable suspicion that 
a felony has been committed by such 
person, so os to authorise such con- 
st-able to arrest him, & if the warrant 
has been granted at a distance from 
the place where he Is to be found the 
constable Is entitled to bring him in 
custody before a justice having 
jurisdiction in the place at which the 
arrest is made & to obtain a reasonable 
remand until the warrant shall arrive 
& be backed pursuant to 14 & 15 Viet, 
c. 93 . — Creagu V, Gamble (1888), 24 


L. R. Ir. 458.- IR. 

1634 xiv. .] — At common law a 

police (►ificor is entitled in special 
circumstances to apprehend without 
a warrant, it being always a question 
whether the circumstniu^os justified 
the apprehension. — Peggie v. (’lark 
(1868), 7 Maejib. ((ff.. of Soss.) 89; 
41 Sc. Jnr. 52.- -SCOT. 

1534 XV. .J — Glasgow' Police Art, 

1 866, s. 88, empow'(‘i*H constables 
. within the city to take into custody 
1 without any other authority than the 
j Act any person “ wiio is either ac- 
j cused or rijasonahly suspected of hav- 
1 ing connnitted a penal offence 
SIIEAREU r. SUJELDS, (1911] A. C. 808. 
- SCOT. 

n. Ohjtciion to inayistraic's 

junsdiction — Must be made promptly.] 
— AccuhcmI was arrested without a 
warrant, was brought before the magis- 
truto, & the evidence in chief Si (ross- 
cxainlnatiou of oiui witness W'as taken, 
& the case w'as adjourned, accused 
being released on roeognisance : — 
Held : on the n^surnption of tlie bewaring 
it was too iate to object, for the first 
time, that accused was arrested without 
a w'arraiit & so was not. jiroperly heffore 
th(i magistrate. — R. v. \VGoi)W'AUl>, 
[1923] 3 VV. W. R. 697 ; 39 Can. dim. 
Cas. 311.— CAN. 

o. ■.] — If one is 

arrested & brought before a magistrate 
without a w’arrant in a case in which 
arrest without a w'arrant is not, 
authorised ho ohjeets to the juris- 
diction of thc^ magistrate over his 
person on Uiat ground, the magistrate 
has no jurisdiction to proceed provided 
the objection is taken promptly. But 
the objcKJtlon, in order to be effective, 
must bo made before or at the time of 
p]eading. — R. v. Binder, 11923] 2 
W. W. R. 997; [1923] 3 D. L. R. 707 ; 
40 Can. Crim. Cas. 272.— CAN. 

p. ’.] — Wliilo arrestjs 

without a warrant may bo made under 
certain sections of Criminal Code, tho 
offeiicoH charged must bo within the 
legislative competence of tho Parlia- 
ment of Canada. Where the offence 
is one under a provincial penal statute 
with no provision for arrest without a 
warrant, an arrest without a warrant 
goes to tho jurisdiction, & if accjused, 
being before tlie magistrate on arrest 
by a constable witnout a warrant, 
objoiits to the magistrate’s Jurisdiction 
& to tho wliolo proceedings on the 
ground statM, a conviction made In 
face of tho objection will l>e quashed. — 
R. V . HutiriAGKi, [1923] 3 W. W. R. 
1202.— CAN. 
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a common gambler, whom he det ects cheating with 
false dice. — Holyday v. Oxenbridge (1631), 
Cro. Oar. 234 ; W. Jo. 249 ; 79 E. R. 805. 

Annotation Mentd, K. v. Griepe (1696), 1 Ld. Haym. 256. 
{b) For Felony, 

1540. By private person — On reasonable suspicion 
of felony — Felony must have been committed.] — 

Case (1611), 12 Co. Rep. 90 ; 77 E. R. 

1360. 

1541. •] — When a felony has 

actually been committed a constable or even a 
private person acting bond fide & in pursuit of the 
offender, upon such information as amounts to 
reasonable & probable ground of suspicion, may 
justify an arrest. — Led with v, Catchpole (1783), 
Cald. Mag. Cas. 291. 

Annotation : — Refd. Davies v. Russell (1829), 7 L. J. O. S. 
M. C. 52. 

1542. .] — If a reasonable charge 

of felony be made against a person, who is given in 
charge to a constable, the constable is bound to 
take him, &; will be justified in so doing, although 
the charge may turn out to be unfounded. If a 
person be taken by a private individual without 
warrant, on suspicion of felony, & will not tell liis 
name, & otherwise conducts himself, so as to excite 
suspicion, tliis only goes in mit igation of damages, 
if it turn out that no felony was committed. — 
Cowles v, Dunbar & Cai.low (1827), 2 C. & P. 
505 ; Mood, .to M. 37, N. P. 

Antwtation : — Refd. Hartley v. Elinor (1917), 80 L. J. K. B. 
938. 

1543. .] — R. t\ Curran, No. 1530, 

ante, 

1544 . — ^ — ^ — Ijj order to justify 

a private individual in causing the imprisonment 
of a pei*son, he must not only make out a reasonable 
ground of suspicion, but he must prove that a 
felony has act/ually been committed ; whereas a 
constable having reasonable ground to suspect that 
a felony has been committed, is authorised to 
detain the party suspected until inquiry can be 
made by the proper authorities (Lord Tenter- 
den, C.J.). — Beckwith v. Philby (1827), 6 
B. & C. 635 ; 9 Dow. & Ry. K. B. 487 ; 4 Dow. & 
Ry. M. C. 394 ; 5 L. J. O. S. M. C. 132 ; 108 E. K. 
585. 

An^f a/ions .-—Consd, Davis r. Russell (1829), 5 Biujr. 354 ; 
Nicholson V. Hardwick (1833), 5 C. & R. 495 ; King & 
Ky- (1908), 99 L, T, 278 ; Walters r, 
^ R®fd. Wcst i\ Baxcudalo 

(18j0), 9 C. B. 141 ; Be C^hivei-s v. Havaffo (1855), 26 
148. Mentd. Coleman v. Gritfin (1859), 32 

J — Adams v, Moore 

2 Selwyn’s N. P. 10th ed. at p. 

B25, N. P. 

I 1546. ,] — In an action for false 

^imprisonment, as deft, had taken the law into his 
own hands, it was incumbent on him to make out 
that a felony had been committed, but 
Dnat the circumstances of the case were such that 
the jury or any reasonable person, would have 
mspected pltf. of being the person who committed 
t. — Allen v. Wright (1838), 8 C. & P. 522, N. P. 

^ 9T£^T^278^°“®^* ^ ’ (4908), 

1547. - .] — asked permission 


at the house of B. to go & take some ashes, wliich he 
was allowed to do, but as he was coming out B.’s 
apprentice saw a copper tea-kettle among the 
ashes in A.’s basket, & told B. B. laid hold of A. 
to secure him, on the charge of stealing the tea- 
kettle, & in a scuffle A. & B. fell, & A. cut B. with a 
knife ; — Held : this was wounding within 1 Viet, 
c. 85, provided the jury were satisfied that A. had 
stolen the kettle, as B, had then a right to appre- 
hend him. — R. V, Price (1 838), 8 C. & P. 282. 

1548. .] — Any person has by law 

the power to act on a well-grounded suspicion that 
a felony has been committed, by giving the 
suspected party into custody. But the grounds 
must, if they be relied on as a defence to an action 
of this kind, be stated in the plea <fe proved as 
stated (Pollock, C.B.).— PEGGETrr v. Barker 
(1860), 2 F. &F. 248, N. P. 

1549. — — .] — private person is 

justified in arresting another on suspicion of having 
committed a felony if, & only if, he can show that 
the particular felony for which he arrested the 
other was in fact committed, & that he had 
reasonable & probable cause for suspecting the 
other of having committed it. — Walters v. Smith 
(W. 11.) & Son, Ltd., [1914] 1 K. B. 595; 83 
L. J. K. B. 335 ; 110 L. T. 345 ; 78 J. P. 118 ; 
30 T. L. R. 158 ; 58 Sol. Jo. 186. 

1550. .] — Meerino V, Grahame- 

White Aviation Co., Ltd., No. 1739, post. 

1551. In ignorance of pardon.] — 

CUDDINGTON V. WiLKiNS (1615), Hob. 81 ; Moore, 
K. B. 863 ; Owen, 154 ; 80 E. R. 231 ; sitb noin. 
CODDINGTON V. WiLKlN, 1 Brownl. 10. 

Annotfttiom : — Consd. Levman v. Latimer (1878), 3 Ex. D. 

352; Hay v. Tower Division of London JJ. (1890), 24 

Q. B. D. 561. Refd. Soarle v. Williams (1618), Ifob. 288 ; 

R. r. Reilly (1787), 1 Loach, 451 ; Be Barber (1850), 15 

L. T. O. .S 50(^ Alexander v. N. E. Ry. (1865), 34 J>. J. 

Q. B. 152. Mentd. Monson v. Tiissauds, Monsou v. 

Tiissaiid, (1894) 1 Q. B. 671. 

1552. To prevent attempted felony.] — A 

private person may justify breaking & entering 
pltf.'s house, & imprisoning his person, to prevent 
him from committing murder on his wife. — Hand- 
cock V. Baker (1800), 2 Bos. & P. 260 ; 126 E. R. 
1270. 

1553. In the night.]— If a man be 
found attempting to commit a felony in the night, 
any one may apprehend & detain him until lie can 
be carried before a magistrate. — R. r. Hunt (1825), 
1 Mood. C. C. 93, C. C. R. 

Annotaiw^is : — Mentd. R. v. Holt (1836), 7 C. & P 518; 

1554. Felony committed abroad.]— A plea 

justifying an arrest by a private person, on .suspicion 

felony, must show the circumstances from which 
the ct. may judge, whether the suspicion were 
reasonable. 

A person who commits a felony in a foreign 
country & comes into England, may be aiTcsted 
here & conveyed & given up to the magistrates of 
the counti’y against the laws of wliich tlie often co 
committed.— Mure v. Kaye (1811), 4 Taunt. 
34 ; 128 E. R. 239. 

.‘—Mentd. Panton v. WilliauiH (1841), 2 Q. B. 


►art V. SECT. 1, SUB-SECT. 2 

£. (b), 

„ 1540 i. Byprivaie person — On reason- 
fl-jw/iicion of felony — Felony must 
1 commiMed.y—'K private in- 
cannot an^t on suspicion of 
must show a felony com- 

fo S.T49.-^^^^ 

; 1540 ii. * - - ] — When a 

. J* — ^VOL. XIV. 


private person takes upon himself to 
arrest without a warrant for a supposed 
offence lie must be prepared to prove, 
& affirm it unequivocally, that a felony 
has been committed ; stroni? sus- 
picions of it will not do.—McKKNZiE 
r. Gibson (1853), 8 U. O. R. 100. - 
CAN. 

1 640 ill. . ]-^To J ustif y 

«> V a>vc Aiftuj.viu.uaii lu aiii vol>lu|$ o>puii3un 

on a chargre of felony, he must not only 


make out a reasonable jyromid of sus- 
picion against such person, but must 
aiso prove that a felony has bwn 
committed. — ^JMuRiufY v. Emm (1871), 
(1825-1897), N. B. Dig. 00. — CAN. 

< d — A private 

individual must aver tiiat a felony has 
actually been committed. — Bell v. 
Allen (1837), 2 Jo. Ex. Ir. 448, 450.— 

IR. 
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Sect, 1 . — Securing attendance of accused person : 

Su bject 2 , Jg. (b) & (cH*l 

1555. By police officer — On reasonable suspicion 
— Felony need not have been committed.] — A peace 
officer may justify an arrest on a reasonable charge 
of felony, without a warrant, although it should 
afterwards appear that no felony had been com- 
mitted ; but a private individual cannot. — 
8AMU12L V, Payne (1780), 1 Doug. K. B. 359 ; 99 
E. B. 230. 

Annotations : — Befd. Slonchoihsc r. Elliott (1796), 6 Term 

Rep. 315 ; Lawrence v. Hodgor (1810), 3 Taunt. 14 ; 

Beckwith u. Philby (1827), 9 Dow. & Ry, K. B. 487 ; 

Davis V. Russell (1829), 5 Bing:. 354. 

1556. .] — Watchmen & beadles 

have authority at common law to arrest & detain 
in prison for examination persons walking in the 
streets at night, whom there is reasonable ground 
to suspect of felony, although there Ls no proof of a 
felony having been committed. — Lawrence v. 
Hedger (1810), 3 Taunt. 14 ; 128 E. R. 0. 
AnnotaiionH Buokloy Gross (18G3), 3 B. Sc S. 

5G6. Reid. Beckwith v, 1‘hilby (1827), 9 Dow. Sc Ry. K. B. 

487. 

1557. .] — A peace officer may 

justify taking a person into custody charged with a 
felony, although no felony was committed. — 
Hobbs v, Branscomh (1813), 3 Camp. 420, N. P. 
Annotations : — Retd. Beckwith v. Philby (1827), 9 Dow. Sc 

By. K. B. 487 ; Timothy v. Sinipson (1835), 1 Cr. M. & R. 

757 ; Baynes v. Brewster (1841), 2 Q. B. 375. 

1558. .] — Beckwith p. PRilby, 

No. 1544, a7ite, 

1559. .] — A woman died & it 

was rumoured that h(?r hu.sband had poisoned her, 
& a gr(^at crowd was collected in front of his house. 
The constable of the parish, without any warrant, 
took him into custody & conyc^yed him before a 
magistrate, who detained him till medical men had 
reported the cause of death, & then discharged 
him. In an action for false imprisonment : — 
Held : if the jury were of opinion that the co^table 
had reasonable ground of suspicion to justify the 
apprehension, the action could not be maintained. 
— Nicholson v, Hardwick (1833), 6 C. & P. 495 ; 
1 Nev. & M. M. C. 351. 

1560. — .] — A policeman has no 

right to apprehend a pci*son on suspicion of having 
stolen growing potatoes out of a garden, as the law 
does not regard such an oli'ence lis a felony, unle.ss 
the pei-son has b<?en previously fined before a 
magistrate for a similar oiTence. It is different 
if potatoes are stolen from a j^lace of deposit, such 


as a storehouse or warehouse. — R, v. Phelps 
(1841), Car. & M. 180 ; 2 Mood. 0. C. 240, O. 0. R. 

Annotations : — Mentd. R. v. Boden (1844), 1 Car. Sc Kir. 
395 ; R. V. Bird (1851), 5 Cox, C. C. 20. 

1561. •] — Under the common 

law if a felony were actually committed a person 
might be arrested without a warrant by any one, 
if he were reasonably suspected of having com- 
mit<ted the felony, 8c a constable could go farther. 
If he had reasonable ground for supposing that a 
felony had been committed, k> reasonable ground 
for supposing that a certain person had committed 
the supposed felony, he might arrest lum, though 
no felony had actually been committed (Black- 
burn, J.). — Hadley V. Perks (186(5), L. R. 1 Q. B. 
444 ; 7 B. & S. 375 ; 35 L. J. M. C. 177 ; 14 L. T. 
325 ; 30 J. P. 485 ; 12 Jur. N. S. 062 ; 14 W. R. 730. 

Annotation Rofd. R. v. Wliitlcy (1867), 31 J. P. 565. 

1562. Felony committed abroad.] — 

Semhlc: a constable would be justified in arresting 
without a warrant a fugitive from a foreign country 
on reasonable grounds of susx)icion that he has com- 
mitted a crime which would bo a felony if com- 
I niitted in the United Kingdom. — R. 

(1882), 9 Q. B. D. 701 ; 53 L. J. M. C. 74 ; 47 L. T. 
030 ; 31 W. R. 00 ; 15 Cox, C. C. 180, C. A. 

Annotations : — Refd. Kx p. Riot, (1883), 48 L. T. 120 ; Ex p. 
Woodhall (1888), 20 Q. B. D. 832. Mentd. R. v. Riida:c 
(1886), 53 L. T. 851. 

1563. On charge made by thief — Arrest of 

receiver.] — Sernblc : a constable is not justified 
in apprehending & imprisoning a person, on 
suspicion of having received stolen goods, on the 
mere assertion of one of the principal feloiLS. — 
Isaacs i\ Brand (1817), 2 Stark. 107, N. P. 
Anrwtation : — Consd. Hope: v. Ward (1858), 3 H. & N. 417. 

1564. On a charge made by private person.] 

— If a constable, who makes a search in a house 
for stolen goods under a justice’s warrant, pulls 
the clothes off the bed of a woman then in her 
bed, to st'.arch under her smock for the goods, this 
makes all the proceedings in the house illegal from 
the beginning. 

If a search warrant for stolen goods is cxc^cuted 
in idtf.’s house & no stolen goods are found there, 
but the owner of the stobui goods charges 
with having taken them & requests the constable 
to arrest liiui, the aiTcst is good, so far as the 
constable is concerned, although he might in his 
discretion have refused to arrest pltf. — Ward’s 
Case (1030), Clay. 44. 

Annotation: — Reid. Samuel v, Puyiio (1780), 1 Doug. K. B. 
359. 


1665 i. By police officer — On reason- 
able suspicion. ]• — A const able Is justilled 
in proceeding to arrest a man wJieu ho 
sees 1dm under circumstances which 
naturally lead him t.o entertain the 
belief that he Is cither about to commit 
or has committed a felony. — R. v. 
Morrison (1889), 10 N. 8. W. L. II. 
197.— AUS. 

1555ii. — — .] — Prisoner, a con- 

victed felon, escaped from gaol Sc 
eluded pursuit for two moiitlis, when 
he was arrested without a warrant, on 
a chai’ge of eseaping from gaol : — 
Held : at common law any jirivatc 
person or constable may arrest without 
warrant a cjouvictod felon who is 
legally at large.—R. v. Ryan (1890), 
11 N. S. W. L. R. 171.— AUS. 

1666 iii. .] — A constable 

may arrest, it ho has reasonable Sc pro- 
bable cause to suspect, even from the 
information of another, that a felony 
has been committed. — B kli. v. Allen 
( 1837), 2 Jo. Ex. Ir. 448, 450.— IR. 

1566 iv. — .1 — ^Knowledge by 

a police ct) ns table that a warrant has 
been firranted by a duly authorised 
magistrate for the arrest of a par- 


ticular iicrson for felony, constitutes 
sufficient ground of reasonable suk- 
piclon tliat a felony has been committed 
by that person so as to authorise, or It 
may be to render it the duty of, such 
constable to arrest Idiii although the 
particular felony be not described or 
be ndsdirocted by telegram, & if the 
warrant has been granted at a distance 
the constable is justified in bringing 
the person in custody before a justice 
having jurisdiction in the place at 
wldch the arrest was made & in obtain- 
ing a reasonable remand until the 
warrant shall arrive & ho backed in 
the mamier directed by 14 & 16 Vlct, 
c. 93. — CuEAon V. Gamble (1888), 24 
L. R. Ir. 458.— IR. 

1562 i. Felony committed 

abroad .] — A reasonable suspicion that 
a person has In a foreign country or 
in another part of a British Dominion, 
committed an offence which If com- 
mitted in Victoria would be a felony 
does not justify a constable In arresting 
such person in Victoria without a 
warrant, & is therefore not a defence 
to an action by such person against 
oonstAble for false imprisonment. — 
Brown v. Lizabb, [1905] 2 C. L. R. 


837.— AUS. 

1662 ii. — .]— To a de- 

claration for imi)ri8oiiiiig pltf., dc'ft. 
pleaded that when ho made t he arrest, 
ho was a peace officer for the county, 
& as such was informed that pltf. had 
committed a felony. Sc was then a 
fugitive from justice therefor ; that, 
as he lawfully might, he arrested pltf., 
Sc immediately caused him to bo 
brought before the nearest justice to 
answer the said felony. Sc tnat pltf. 
was detained iu the police station by 
said magistrate, which is the trespass 
complained of ; — Held : iiloa good. — 
Rogers v. Van VALKENBiTRaH (1S60L 
20 U. O. R. 218, 220.— CAN. 


1662 iil. — .] — A person 

who had been convicted In Dundee oij 
an indictment charging him with false- 
hood, fraud. Sc wilful imposition, 
brought a suspension on the ground, 
inter alia, that ho had been arrested 
in England & brought to Scotland 
without a warrant. He did not state 
this objection before the case wont to 
trial : — Held : the objection come too 
late. — Lloyd v. H.M. Advocate 
(1899), 1 F. (Ct. of Sees.) 31, — SCOT. 
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1565* .] — Williams v, Dawson (1788), 

cited in 3 Oamp, at p, 421, N. P. ^ 

1505. j — In an action of ti-espass for 

false imprisonment, a constable may justify under 
the general issue, though he acted without a 
warrant, provided there were a reasonable charge 
of felony made, although he afterwards discharges 
prisoner without taking him before a magistrate, 
& although it should turn out in fact that no felony 
was committed. But a private individual, who 
makes the charge, & puts the constable in motion, 
cannot justify under the general issue. He must 
plead the special circumstances, by way of justifica- 
tion, in order that it may be seen whether his 
suspicions were reasonable. — M^CLOuaiiAN v. 
Clayton (181b), Holt, N. P. 478, N. P. 

1667. .] — Killing an officer will be 

murder, though he has no warrant &c was not 
present when the felony was committed, but takes 
the party on a charge only, & though tliat cliarge 
does not, in terms, specify all the particulais 
necessary to constitute the felony. — 11. v, Fonu 
(1817), Russ. & Ry. 329, C. C. R. 

1568. .] — A horse of A.’s having been 

taken out of A.’s close without his cousc^nt, & 
having been found in pltf.’s stable, & A. having 
grounds to believe, & believing that the hor*se had 
been stolen by pltf., gave charge of pltf. to a 
constable, & requested him to take pltf. into 
custody, to be examined by a justice toucliing the 
offence ; whereupon the constable A., in his 
aid & by his command, laid their hands on pltf., 
who resisted, & assaulted the constable & A., 
whereupon they defended themselves, & took 
pltf. & conducted liim to a police office ; — Held : 
no action of ti*espas8 for false imprisonment would 
lie. — Hedges v. Chai^ihan (1825), 2 Bing. 523 ; 
10 Moore, C. P. 143 ; 3 L. J. O. S. C. P. 91 ; 130 
K. R. 408. 

1569. .] — Cowles v. Dundau & 

Callow, No. 1542, ante, 

1570. .] — Deft., a constable, being told 

by A. that pltf. had robbed her, & the information 
being countenanced by a supposed intercepted 
letter which was shown to him, apprehended pltf., 
a respectable inhabitant of C., at her lodgings, 
& took her from her bed at night to prison. The 
charge proving unfounded, pltf. sued him for the 
false imprisonment, & the judge having directed 
the jury to consider whether the foi*egoing cir- 
cumstances afforded deft, reasonable ground to 
suppose pltf. had committed a felony, & whether, 
in his situation, they would have acted ns ho had 
done : — Held : this direction was substantially 
correct. — D avis v, Russeli. (1829), 5 Bing. 354 ; 
2 Moo. & P. 690 ; 7 L. J. O. S. M. 0. 52 ; 130 E. R. 
1098. 

AnnotcUiatis : — Refd. West v, BaiiLeiidale (1850), 0 O, B. 141 ; 

Griffin v. (^oleinan (1850), 4 II. & N. 2G5 ; ILUIes v. Marks 

(1861), 7 H. & N. 5G. Meatd. WiUaus v. Taylor (1839), 

G Biug. 183. 

1571« .] — A constable is not justified 

in arresting a supposed offender for felony, without 
warrant, at the instigation of a third party, unless 
there exists a reasonable charge & suspicion. — 
Hogg v. Ward (1858), 3 H. & N. 417 ; 27 L. J. Ex. 
443 ; 31 L. T. O. S. 184 ; 22 J. P. 626 ; 4 Jur. 
N. S. 886 ; 6 W. R. 696 ; 157 B. R. 533. 

Annotations : — ^Consd. Novili© v. Kelly (1862), 12 C. B. N. S. 

740. Mentd. CJoleman v. Griffin (1850), 32 L. T. O. S. 

OOSm 

1572* On information of private person.] — 

Mbebing V. Gbahamb- White Aviation Co., I/i’d., 
No, 1739, past. 


1578. By magistrate— Felony committed in his 
presence.] — If an affray be made in the presence of 
a justice of peace, or if a felon be in his presence, 
he may arrest him, & detain him ex officio till he 
can make a warrant to send him to gaol, but then 
the warrant must be in writing to the gaoler. — 
R. V. Sandford (1617), 1 Hale, P. C. 587 ; 2 Hale, 
P. O. 122. 

Anywtations : — Beid* Dorecourt v. Corbisliley (1855), 24 
L. J. Q. B. 313. Mentd. Mayhew v. Locke (1816). 2 Mai’ah. 
377 ; R. ©. Bartlett (1843). 12 L. J. M. O. 127 ; Wal«oii v. 
Bodcl! (1845), 14 L. J. Ex. 281 ; R. v. AUou (1867), 
17 L. T. 222. 


(c) For Breach of the Peace. 
i. In General. 


1574. By private person — Arrest of night walkers .j 

— Willow’s Case (1626), Lat. 173 ; 82 E. R. 331 ; 
Hvb nom. Wheelehouse’s Case, Beni. 199. 

1575. Breach of the peace must be in progress 

— Or about to be renewed.] — A private person 
is not justified in arresting, or giving in charge of 
a i)oliceman, without a warrant, a parl^ who li^ 
been engaged in an affray, unless the alXray is still 
continuing, or there is reasonable ground for 
apprehending that ho intends to renew it<. — 
Price v. Seeley (1843), 10 Cl. & Pin. 28 ; 8 E. R. 
651, H. L. 

1576. •' .] — In an action for false 

imprisonment the plea stated that pltf. conirnitt^ed 
a breach of the peace by violently knocking for a 
long time at the door of deft.’s dwelling-house, & 
that pltf. threatened to continue such knocking 
until a certain book was delivered up to him ; 
that deft, then sent for a constable, & pltf., having 
ascertained this, ceased knocking 6c ran off, when 
deft., with the assistance of the constable, immedi- 
ately x>urused pltf. 6c overtook hun near the 
dwelling-house, whereupon deft., in order to 
preserve the peace & prevent i>ltf. from continiiing 
the disturbance, gave him in charge to the con- 
stable ; — Held : plea was bad, ')ton ob^iianie 
veredicto i as it did not show either that the breach 
of the peace was continuing, or show any certain 
facts from which a renewal of the breach was to be 
apprehended. — BAYNEiS v. Brewster (1811), 2 
Q. B. 375 ; 1 Gal. & Dav. 669 ; 11 h. J . M. C. 5 ; 
5 J. P. 799 ; 6 Jur. 392 ; 114 E. R. 149. 

Annotation : — Befd. Derecourt r. Corbisliley (1855), 5 E. B. 

188. 


1577. .] — A party who has witnessed 

au affray is justified in giving one of the affrayci-s 
in chai*ge to a constable on the very spot where it 
was committed, & whilst there is a reasonable 
apprehension of its continuance. — Timoitiy v. 
Simpson (1835), 1 Cr. M. 6c R. 757 ; 3 Nev. 6c 
M. M. C. 127 ; 5 Tyr. 244 ; 4 L. J. M. 0. 73 ; 
4 L. J . Ex. 81 ; 149 E. R. 1285. 

Anfwtaiions : — Cooad. BayueB v. Brewstc^r (1841), 2 Q. B. 
375. Apprvd. Prk>o V. Seeley (1843)^ 10 Cl. He Em. 28. 
Distd. K. V. Walker (1854), G Cox, O. C. 371. Refd. Coliou 
V. Huskisson (1837), Murp. & H. 150 ; R. v. J.brht (1857), 
27 L- J. M. 1 ; Trebeck r. Croudaoe, 11918] I K. B. 158. 
Mentd. BaUU© v. Kofi (1838), 4 Biii^r. N. C 638. 


1575 . Act done must amount to a breach of 

the peace.] — Proof of annoyance 6c disturbance 
by a pel-son present at a meeting, such as crying 
“ hear, hear,” 6c putting questions to a speaker, 
& making observations on his statements, will not 
justify the chairman of the meeting in giving such 
person in charge to the police ; but, to justify such 
a course of proceeding, it must be shown that what 
was done amounted to a breach of the peace. — 
Wooding v. Oxley (1839), 9 0. & P. 1, N. P. 

By police officer — Breach of the peace must 


PART V. SECT, u SUB-SECT. 2.— 
£. ( 0 ) 1 . 

1677 L By prieole person — Breaok of 


the peace must be in progress. 3 — A man offender & take him L> a 

assaulted by a person (Usturbia^ the vi . ci (loiey. o 

peace iu a pubUc street may arrest the U. C. R. 151.— CAN. 

N 2 



180 


Criminal Law and Procedure. 


Sect. 1. — Securhig attendance 0 / accused person: 
Sect, 2, E. (c) iL] 

be In view.] — Anon. (1693), Poph. 12 ; 79 E. R. 
1135. 

Annoiaiion : — Mentd. R. v. Hufirerine (1731), 2 Ld. Rayin. 
1574. 

1580. Unless felony is likely to ensue.] 

— A constable cannot arrest for an affray out of his 
view without warrant, except felony is likely to 
ensue.^ — 8 HARROCK v. Hannemer (1595), Cro. 
Eliz. 375 ; 78 E. R. C22. 

An.iu)Udi<ms : — Refd. H. v. Wyatt (170.5), 2 Ld. Raym. 1189 ; 
R. V. Tooloy (1709), 2 Ld. Raym. 1296 ; Timothy v. 
Simpson (1835), 1 Cr. M. & R. 757. 

1581. .] — A constable is not 

justified in taking a person into custody for a mere 
assault, unless he is jiresent at the time, & inter- 
poses with a view to prevent a breach of the 
peace. But if an affray has liappened &; a wound ^ 
has been given, wliich there is reasonable ground 1 
to sux)}>ose may end in a felony, the constable ! 
may take the party who has given such wound into 
custody without a warrant. — Coupey v. Henley 
(1797), 2 Esp. 539, N. P. 

Aymoiatinnfi : — Reid. Butler i\ Ford (1833), 2 L. J. M. C. 
109; Timothy r. Simpson (1835), 1 Cr, M. Sc R. 757 ; 
Cohen v. Huskisson (1837), Murp. & H. 150, 

1582. Affray continuing until arrest.] 

— To justify a constable in apprehending a x^arty 
without warrant for an affray, it is essential that 
the party should have been engaged in the affray, 

& that the constable should have had view of the 
affray, wliile the iiarty was so engaged in it, & 
that the affray was still continuing at the time 
of the apprehension. — CooK v. Nethercote 
(1835), 0 C. &P, 741, N. P. 

(1852). 1 E. &B. 11. 

1583. .] — If a breach of the peace is in 

the act of being committed in the presence of a 
constable, that constable is not only justified but 
bound to prevent it or to put a stop to it if it has 
begun <& he is bound to do so without a warrant 
(Alderson, B.). — R. V, Brown (1841), Oar. & M. 
314 ; 4 vState Tr. N. S. Ax)p. A. 1369. 

An'iMiniwn .' Mentd. H. V. Coney (1882), 8 Q. B. I). 534. 

1584. .] — Where a plea stated that 

pltf., with force & arms, entered into a messuage 
in the X’ossession of W., & expelled W., in view 
of a constable, & within the constable’s district, 
isu “ thereupon ” deft, gave l^ltf. in charge of the 
constable for the offence, & directed him to take 
I>]tf. into custody & convey him before a magis- 
tratt; to answer for the offence, & the constable 
took him into custody, <fc imxu’isoned him for a 
reasonable time at the police station : — HeJd : 
this was a good x^^a-* The word “ thereupon ” 
was to be taken as equivalent to “ then & there,” 
so that the constable appeared to have aiTested 
at the time of a breach of the x^eace committed 
in his sight, which he had authority to do. Heft, 
was justified in directing the constable to perform 
his duty.— Derecourt v. Corbishley (1855), 

5 E. B. 188 ; 24 L. J. Q. B. 313 ; 25 L. T. O. 8 . 
157 ; 19 J. P. 693 ; 1 Jur. N. 8 . 870 ; 3 W. R. 
513 ; 3 C. L. R. 1359 ; 119 E. R. 451. 

1585. To avoid occurrence of breach of 

peace.] — Keale v. Carter (1590), Moore, K. B. 
284 ; 72 E. R. 582. 


1586. To avoid renewal of breach of peace.] 

Deft, was convicted upon an indictment charging 
him with assaulting a constable in the execution 
of his duty. It appeared that the constable 
whilst standing outside deft.’s house saw him 
i take up a shovel & hold it in a threatening attitude 
1 over his wife’s head, & heard him at the same 
I time say, ” If it was not for the policeman outside 
j I would si)lit your head open ” ; that in about 
I twenty minutes afterwards deft, left Ids house, 
after saying that he would leave his wife altogether, 
&> was taken into custody by the constable, who 
had no warrant, when he had proceeded a short 
distance in the direction of his father’s residence ; 
& that upon being so taken into custody deft, 
resisted & assaulted the constable : — Held : the 
constable was justified in ax>prehending deft., <to 
the conviction was right. 

The x>oliceman himself witnessed wbat in point 
of law amounted to an assault, for he saw x^i'isoner 
hold a shovel over Ids wife’s head, that act was 
accompanied by violent language <fc threats. No 
long period elai^sed between this & the taking of 
the lU’isoner by the policeman, prisoner continu- 
ing in all probability in the same state of mind 
(CocKBURN, C.J.). — K. V. Light (1857), Dears. 
& B. 332 ; 27 L. J. M. 0. 1 ; 30 L. T. O. 8. 
137 ; 21 J. P. 758 ; 3 Jur. N. 8. 1130 ; 6 W. R. 
42 ; 7 Cox, C. C. 389, C. C. K. 

1587. Arrest of person opposing peace officer 

i in the execution of his duty.] — 8heffeld’s Case 
; (1634), Clay. 10. 

; 1588. .] — Prisoner assaulted a police 

constable in the execution of his duty. The 
constable went for assistance, tk after an inttnwal 

.-.■f r» tr. .1 vti-t ■4- 1-\ v\ i7.4- r. V\1 

wlien he found that prisoner had retired into his 
house, the door of which was closed & fastened. 
After another interval of lifteen minutes the 
constables forced ox)en the door, entered, ^ 
arrested prisoner, who wounded one of them in 
resisting his apprehension : — Held : as there was 
no danger of any renewal of the original assault, 
& as the facts of the case did not constitute a 
fresh pursuit, the arrest was illegal. --K. v. Mars- 
DEN (1868), L. R. 1 C. C. R. 131 ; 37 L. J. M. V. 
80 ; 18 L. T. 298 ; 32 J. P. 436 ; 16 W. K. 711 ; 
11 Cox, V. C. 90, C. C. R. 

Annotation : — Refd. Codd V. GuLo (1876), 1 Ex. ]). 352. 

1589. .] — If when a man is apx>re- 

hended, & in the custody of officei's of Justice, a 
third iierson csi)Ouses Ids cause & encourages 
lirisoner to resist, the officers may imprison such 
third person. — WiiiTfS v. Edmunds (1791), I^eake, 
123, N. P. 

1590. .]—Li!:vY V. Edwards, No. 1505, 

ante. 

1591. By justice of the peace — For breach of the 
peace in his presence.] — Anon. (1501), Keil. 41; 
72 E. R. 198. 

1592. .] — R. V. 8ANDFORD, No. 1573, 

ante. 

ii. What Amounts to Breach of the Peace. 

1593. Acts amounting to breach of the peace — 
Obstruction to sheriff at election.] — If, at a county 
ct. held for the election of knights of the shire, a 


q. To ai7oid occurrence of 

breach of the peace.]- A private citizen 
has tlie right to arrest, under the 
common law, any person as to whom 
therti is rcasoiial)le apprehension that 
he would commit a broach of tlio 
peace. — Re Ramaswant Avyak (1921), 
I. L. K. 41 Mad. 913.— IND. 

1585 i. By police officer — To avoid 
occurrence of breach of peace.] — Al- 


though it is the duty of a police officer 
to take all reasonable steps to prevent 
a breach of the peace, including, where 
the circumstances demand it, the 
arrest. & detention of an innocent 
person, such arrest & detention is 
undertaken at the peril of the officer 
responsible, & it is no defence to an 
action for false Imprisonment, at the 
instance of an iimocont person so ar- 
rested & detained, that the officer bond 


fide believed liim to be in danger at the 
hands of wrongdoers, & accordingly 
detained him for his own protection. 
C/'ONNOltS V. Peakson, M'Laughlin V. 
Sewr, [1921 ] 2 1. li. 51, Gl, 75.— IR. 

PART V. SECT. 1, SUB-SECT. 2.— 
E. (c) ii. 

r. Acis^ anwunting to a breach of the 
peaxic — Keeping common gaming house.] 
— Keeping a common gaming house 
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freeholder interrupt the proceedings, by making a 
great noise & disturbance, the sheriff may order 
him to be taken into custody, & carried before a 
justice of the peace. — S pilsbury v. Mickle- 
TiiWAiTK (1808), 1 Taunt. 110 ; 127 E. 11. 788. 
Annotations: — Refd. Reoco v. Taylor (18H5), 4 Ncv. & 

M. K. B. 469. Mentd. Baillie v. Kell (1838), 4 Bing’. N. C. 

638 ; IjUsIi r. Russell (1850), 5 Exch. 203. 

1594. Making a disturbance — Disturbance 

by several in theatre — Assault committed by one.] — 

If three persons be told on entering a theatre that 
tliero is room, when in fact tliere is not, their 
proper course is to leave tlie theatre, <Sc demand 
the return of their money. Such persons are not 
justified in getting into a private box in the 
theatre, if they do, the proprietor may remove 
them, using no more force than is necessary. If, 
in going out of the theatre, one of them strike a 
servant of the proprietor’s in the presence of a 
constable, such constable will be justified in 
taking all the three persons into custody, if the 
jury shall be satisfied that they were acting with 
a common purpose. — Lpjwis v, Arnold (1830), 
4 O. P. 354, N. P. 

Annotaiion : — Mentd. Said v. Butt, [1920] 3 K. B. 497. 

1595. & obstructing public way.] — 

It is not every noise, nor every circiuristance 
alarming to a very timid person which will justify 
givi/Tg charge of the party wlio misconducts 
liimself. .But when a man is standing in the 
highway opposite to another’s house, making a 
disturbance, exciting others to disturbance & 
riot, <&. obstructing the public way, these are 
facts which may well amount to such a breach of 
the peace as justifies an arrest (Erle, J.). — 
Webster v. Watts (1847), 11 Q. B. 311 ; 17 
L. .T. Q. B. 73 ; 10 L. T. O. S. 220 ; 12 J. P. 279 ; 
12 .Jur. 243 ; 110 E. R. 492. 

1596. Refusal to leave house — Resisting 

expulsion — Disturbance causing alarm.] —If a 
person conducts himself in a disorderly manner 
in a public-house, k> the landlord requests him to 
depart, & he refuse to do so, the landlord is 
justified in laying hands 6n him to put him out, 

if, while the landlord has hold of liim to put 
liim out, the person lays hands on the landlord, 
this is an assault, &, if it is seen by a peace- 
officer, he is justified in taking the person into 
custody. So, if a person, without committing 
iiny assault, make such noise or disturbance in a 
public-house as would create alarm, this would be 
such a breach of the peace as would not only 
justify the landlord in turning the person out of 
the house, but would justify the landlord in 
immediately giving the person into tlie custody 
of a peace-ollicer, provided that this had occurred 
in the presence of the officer. — IIowEi^^ v, Jackson 
(1834), 0 C. & P. 723 ; 2 Nev. & M. M. 0. 627, 
N. P. 

Annotation Refd. Soaloy v. Tandy (1901), 85 L. T. 459. 

1597. Attempt to enter house — Disturb- 

ance in street.] — To a declaration in tresj^ass for an 
assault & false imprisonment, deft, pleaded that 
pltf. attempted forcibly to enter his public-house 
without the leave of deft., whereupon he, deft., 
resisted such entrance ; &; because pltf, created 


a disturbance in the street, by which means a 
mob was assembled & deft.’s business interrupted, 
& his customers annoyed, &; because pltf. 
threatened to continue such violent conduct, & 
to renew his attempts to get into the house, & 
because no request of deft, to pltf. to abstain 
from his attempts was complied with, deft., in 
order to preserve the peace, <fe to secure himself 
from a renewal of such attempts, gave him in 
charge to a constable : — Held : the plea was good 
after verdict. — Ingle v. Bell (183(5), 1 M. & W, 
516 ; Tyr. & Gr. 801 ; 5 E. J. M. O. 85 ; 150 
E. R. 539. 

Annotaiion: — Consd. Cohen r. lIuakisHon (1837), 2 AI. &; W. 

477. 

1598. Disturbance in shop — Inflammatory 

speech in street.] — In trespass for assault & 
false imprisonment, the evidence was, that pltf., 
after abusing deft, in his shop, went into tin*, 
street outside, & there continued to abuse him, 
that a crowd of a hundred persons was collected, 
& the street much obstructed, that deft, sent for 
the police, who, on pltf.’s refusing to go away, 
took him to the station-house : — Held : these 

I facts amounted to a breach of the peace, & justified 
deft, in dii'ecting tlie imprisonment. — Cohen v. 
Husklsson (1837), 2 M. & W. 477 ; Murp. k. IT. 
1.50 ; 6 L. J. M. C. 133 ; 1 Jur. 559 ; 150 E. R. 
845. 

Hrmoiafion Folld. Webster v. Watts (1817), 11 Q. B. 311. 

1599. Acts not amounting to breach of the peace 
— Disorderly conduct in street — Limited to words.] 

— Using loud words in the street, though it is 
disorderly, is not an offence for which a party 
should bo taken into custody, & if a i>ersnn is so 
taken, an action of false imprisonment will lie. — 
Hardy v. Murphy (1795), 1 Esp. 294, N. P. 

1600. Committing nuisance.] — If a 

party be turning towards the wall in a street at 
night, for a particular occasion, a watchman is 
not justified in collaring him, to prevent his so 
doing. — Booth v. Hanley (1826), 2 C. & P. 288, 
N. P. 

1601. Making a disturbance in house — 

Unjustified charge of felony.] — Pltf. having 
entered a public -house after all the doors had 
been closed for the night, k having conducted 
himself with insolence, deft, sent for a constable, 
& charging x>ltf. with a felony, ho was detained 
in custody two days. Pltf. having recovered in 
an action of tresx)ass for this imprisonment, the 
ct. refused to set aside the verdict k grant a now 
trial, holding deft, was not justified in charging 
pltf. with a felony. — Rose ik Wit.son (1823), 1 
Bing. 353 ; 8 Moore, C. P. 363 ; 2 L. J. O. S. C. P. 
14 ; 130 E. R. 142. 

1602. Refusal to leave house.] — A. 

went to the house of B. to demand a debt, which 
B. said ho could not pay. Angry words passed, 
& B. told A. to leave his house. This A. refused 
to do unless he was paid. Upon this B. sent for 
a police officer, & had A. locked up in the watch- 
house : — Held : if A, was making a distui'hance, 
B. would have been justified in turning him out 
of his house, but he was not justified in imprisoning 


Is a breach of the peace . — Ex ». Moi 
Shino (1904), 4 S. R. N. S. W. 480 
21 N. S. W. W. N. 189. — ^AUS. 


^ Obstruction of peace officer.] 

By Criminal Code, s. 30, “ Every 
peace officer who, on reasonable 
& probable grounds, believes that an 
onenco for which the offender may 
be arrested without warrant has been 
whether it has been com- 
mitted or not, & who on reasonable & 


probable grounds, believes that any 
person has committed that offence, is 
Justifled in arresting such person with- 
out warrant, whether such person is 
guilty or not : — Held : as an officer 
arresting without warrant might be 
called upon to decide whether or not 
there were reasonable & probable 
grounds for the arrest, the section did 
not apply to an officer arresting for an 
offence when ho is himself the victim 
& the offence had been already com- 


mitted & the offender is not being 
freshly pursued. — R. v. Belyea (1915), 

43 N. B. R. 375.— CAN. 


t. Ads Wit avwuniina to a breach 
of the peace — JJriinkenness in oirn 
house.]— -A person cannot legally he 
arrested for drunkenness in bis own 
house, even at the request of his own 
family, unless he is creating a dis- 
turbance of the peace. — R. v. Blake- 
ley (1875), 6 P. R. 244.— CAN. 
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Sect — Securing attendance of accuaed person: 

him. — G reen v. Bartram (1830), 4 C. & P. 308, 

N. P. 

1603. — — — .] — To trespass for an assault 
& false imprisonment, deft, pleaded that he was 
in lawful possession of a house, & that pltf. was 
unlawfully therein, & had been requested to 
depart, but had refused, whereupon deft, gently 
laid his hands on him to remove him, whereupon 
pltf. assaulted him in the presence of a policeman, 
whc^refore he caused him to be taken to a police 
office. Deft, proved all the matters of the plea, 
except the assault by pltf. ; — Held : pltf. was 
entitled t-o recover damages for the imprison- 
ment. — B eece r. Taylor (1835), 1 liar. W. 
15 ; 4 Nev. M. K. B. 409 ; 3 Nev. M. M. C. 
35 ; 4 L. J. K* B. 74, 

Annotation : — Mentd. Penti v. Ward (1835), 2 Or. M. & R. 

338. 

1604. .] — Semhle : in an action for 

false imprisonment, a plea that deft, was pos- 
sessed of a house, & that pltf. was there making 
a great disturbance, & refused to depart when 
requested, was in great heat & fury, ready & 
desirous to make an affray. Sc cause a breach of 
the yieaee, whereupon deft, gave pltf. into custody, 
is bad. — W heeler v. Whiting (1840), 9 0. & P. 
202 . 

1605. .] — Pltf. having seen his wife 

Sc a man go into a certain house, obtained access 
theret/O, Sc, not finding the man, declared he 
would remain there until he saw him. Deft., who 
was lodging th(*re, being much annoyed by jdtf., 
who continued to remain outside the door of 
his apartments, after urging him in vain to leave, 
sent for a policeman to remove liim, Sc on his 
declining to interfere unless he was given in charge, 
deft, gave him in charge. Sc he was conveyed to 
the police-station, at which place deft, attended 
Sc declined to make any charge. Upon an action 
brought for an assault Sc false imprisonment : — 
Held : although pltf. was committing a civil 
trespass. Sc so might have been removed from the 
house, yet as he was not actually conunitting a 
breach of tlio peace, his arrest Sc detention were 
unlawful. — Jordan v. Gibbon (1893), 8 Jm T. 391. 

1606. Attempt to enter house.]^ — In an 

action for false imijrisonment, the plea stated, 
that pltf., with force Sc arms, etc,, came to the 
door of deft.’s dwelling-house, & with groat 
force Sc violence, attempted to enter it, Sc with 
great force Sc violence, wilfully rang the bell, 
(itc., Sc tlien made a great noise Sc disturbance, 
etc., against the peace of our Lady the Queen, 
etc., whereupon deft, in order to preserve the 
peace Sc restore good order in his dwelling-house 
gave him in charge t/O a constable. On special 
demurrer : — Held : the plea was bad, as not 
showing that any breach of the peace had been 
committed, or was apprehended. — G rant v. 
Moser (1843), 5 Man. Sc G. 123; 0 Scott, N. R. 
40 ; 12 L. J. C. P. 140 ; 7 Jur. 854 ; 134 E. B. 
507. 

Threat to break windows.] 

— A. went to a house at night, demanding to see 
the servant. Ue was told to depart, Sc would not. 
A constable was sent for, Sc A. went from the 
house to the garden. When the constable arrived, 
A. said that if a light appeared at the windows he 
would break them, upon which the constable 
took him into custody : — Held : the constable 
was not justified in so doing. — B. v. Bright 
(1830), 4 0. &; P. 387. 

1008. — — Assault not sufnoient to Justify 


criminal charge.] — In order to justify a metro- 
politan policeman in taking a party into custody 
for an assault or battery committed in his view, 
the assault or battery must be such as would 
justify a criminal charge. — Coward v* Baddeley 
(1869), 4 H. & N. 478 ; 28 L. J. Ex. 260 ; 33 
L. T. O. S. 126 ; 23 J. P. 296 ; 6 Jur. N. S. 414 ; 
7 W. B. 406 ; 157 E. B. 927. 

(d) By Servant in Protection of Master's Property, 

1609. Offence committed In view of servant.] 

— B. V, Curran, No. 1530, ante, 

1610. Scope of servant's authority.] — A clerk 
in the service of a railway co., whose d\ity it is to 
issue tickets to passengei‘s, Sc receive the money. 
Sc keep it in a till under his charge, has no implied 
authority from the co. to give into custody a 
person who, he suspects, has attempted to rob 
the till, after the attempt has ceased, as such 
arrest could not be necessary for the protection 
of the co.^s property. — A llen v, London & South 
Western Ry. Co. (1870), L. R. 6 Q. B. 65 ; 40 
L. J. Q. B. 55 ; 23 L. T. 612 ; 35 J. P. 308 ; 19- 
W. R. 127 ; 11 Cox, C. C. 621. 

Annotations : — Consd. Bank of New 8onth Wales v. Owst-on 

(1879), 4 App. OSM. 270; Abrahams Deakln, [1891] 1 

Q. B. .510 ; Stevens Hinsholvvood (1801), .55 J. P. 

341 ; Knijjhl v. North Metropolitan Tram. Co. (1898), 

78 h, T. 227. Raid. Mnlkern v. Mot. tiy. (1892), 8 T. J.. K. 

232 ; Hadley v. L. C. C. (1913), 109 L. T. 102. 

1611. .] — The arrest, Sc still less the 

prosecution, of offender is not within the ordinary 
routine of banking business Sc therefore not 
within the ordinary scope of a bank manager’s 
authority.. Evidence, accordingly, is required to 
show that such an^est or prosecution is within the 
scope of the duties Sc class of acts such manager 
is authorised to perform . Jliat authority may 
be general, or it niay be special Sc derived from 
the exigency of the particular occasion on which 
it is exercised. — Bank of New South Wales v, 
OwsTON (1879), 4 App. Cas. 270 ; 48 L. J. P. C. 
25 ; 40 L. T. 500 ; 43 J. P. 470 ; 14 Cox, C. C. 
207, P. C. 

Annotations: — Apld. Ahrahamfl v. Doakin, [1891] 1 Q. B. 

.519. Consd. HaiiHon v. Waller, [1901J 1 K. B. 390. 

Refd. Ashton V. Spiers <Sc l*ond (1893), 9 T. L. H, GOG. 

Mentd. Edwards Mid. Ry. (1881), 45 J. P. 374 ; Dyer 

V. Monday (1895), Cl L. J. 0. B. 448 ; C’ornford v. Carlton 

Bank, 11899J 1 Q. B. 392 ; ITatt v, British Medical 

Assocn., [1919] 1 K. B. 244. 

1612. Not when property is no longer In danger.] 

— Pltf. Sc a friend went into deft.’s public-house, 
Sc pltf.’s friend tendered in x^ayment for some 
refreshment which they had a German gold ten* 
mark piece by mistake for a half-sovereign, Sc 
asked the barman for change. The barman went 
to fetch the change ; but before giving it he 
observed that the coin was a foreign one, &; took 
it back to pltf.’s friend, who gave him a half- 
sovereign instead of it, & the barman thereupon 
gave lum the change, Pltf. Sc his friend then 
left the house, A i)erson who was acting as 
manager at the bar in the absence of deffc. followed 
them into the street, Sc gave them into the custody 
of a policeman on a charge of attempting to pass 
bad money : — Held : the manager had no imiJlied 
authority by reason of his X)osition to arrest pltf., 
inasmuch as his master’s property was no longer 
in any danger, & the arrest was made only for 
the purpose of vindicating the law by punishing 
pltf. for a criminal offence which he was supposed 
to have already committed. — ^Abrahams v, Deakin, 
[1801] 1 Q. B. 516 ; 60 L. J. Q. B. 238 ; 63 L. T. 
690 ; 66 J. P. 212 ; 39 W. B. 183 ; 7 T. L. R. 
117, C. A. 

Annotations Polld, Stodnian v. Baker (1896), 12 T. L. R. 

451. Conid. Radley v. L. C. O. (1913), 309 L. T. 162. 

Retd. Hanson v. Waller, [1901] 1 R, B. 390. 
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1613 . .] — A servant has only an implied 

authority to give a person into custody wlien it 
is necessary to take such a step to protect liis 
master’s property. — Stevens v, Hinshelwood 
(1891), 66 J. P. 341, C. A. 

1614. .J — A person in the position of 

manager [of a restaurant] has no riglit to give a 
customer into cusi^ody because he iliought that 
the customer had defrauded Ids master, lie has 
no implied authority to give any one into custody 
on behalf of his master merely for having com- 
mitted an olfencc (Lord Esher, M.R.). — 8tet>man 
V. Baker &: Co. (1890), 12 T. L. R. 461, C. A. 
Annotation : — Refd. Han.s(ni v. WnlUir, 11901] 1 K. H. 390. 

1615. .] — JoNfi.s V. Duck (1900), Thms, 

Mar, 10. 

Annotation: — Consd. Hanson v. Waller, [1901] 1 K. B. 

390. 

1616. .] — Pltf. was head baiman & cellar- 

man in a public-house of winch deft, was owner ; 
deft, took no part in the management of the 
house, though he visited it nearly every day, the 
manager on behalf of deft, being one M., who had 
the general management of the house. While 
pltf. was superintending tlie operation of bringing 
mineral waters into the cellar, the manager, 
acting under the mistaken impression that wliisky 
was being removed from the cellar, sent for a 
policeman & gave idtf. into custody on a charge 
of stealing whisky. Before reaching the police 
station ilie manager admitted that he had made a 
mistake, & on arrival at the police station pltf. 
was released by the inspector : — Held : there was 
no evidence that the manager had an implied 
authority from deft, to give pltf. into custody, the 
act not being reasonably m^cessary for the ]>rotec- 
tion of his master’s propert^y. — Hanson v. Walker, 
[1901] 1 K. B. 390; 70 L. J. Q. B. 231; 84 
L. T. 91 ; 49 W. R. 446 ; 17 T. L. R. 102 ; 16 
8ol. .lo. 100, D. C. 

(e) Siatulory Provisions, 
i. In General, 

1617. Arrest by police officer — Metropolitan 
Police Act, 1829 (c. 44), s. 7.] — A police constable is 
not justified under sect. 7 of the above Act in 
laying hold of, pushing along the liighway, 
ordering to be olT, a i)erson found by him convei'sing 
in a crowd with another, merely because the 
pt^rson with whom he happens to be conversing 
is known to be a reputed thief. — Stocken v. 
Carter (1831), 4 C. & P. 477 ; 2 Man. & Ry. M. C. 
498, N. P. 

1618. Metropolitan Police Act, 1839 

. 47), ss. 64, 63.] — In trespass by A. against 

. for false imprisonment, B. justified, on the 
ground of A. having wilfully & witliout excuse, 
within view of the constable who apprehended 
her, annoyed & disturbed deft. & his family by 
knocking & ringing at his door : — Held : to 
support this plea under sects. 64 & 63 of the 
above Act, it was necessary to prove the offence 
to have been committed within view of the 
constable.-— Simmons v, Milijngen (1846), 2 


Jur. 224 ; 136 R. R. 1061. 

1619. City of London Police Act, 1839 

(c. xciv.).] — A police constable of the City of 
J-iOndon has no power, under the above Act, to 
take a person into custody without warrant, 
merely on suspicion that ho has committed a 
misdemeanour. — Bowditch v, Balciiin (1850), 

5 Exch. 378 ; 4 New Mag. Cas. 118 ; 19 L. J . Ex. 
337 ; 16 L. T. O. 8. 232 ; 14 J. P. 419 ; 166 E. R. 
166. 

1620. Army Act, 1881 (c. 58), s. 156 (2).] 

-—Deft., a sergeant of police, found pltf. in posses- 
sion of a soldier’s regimental overcoat & appi*e- 
hendod him without a warrant. 1*1 tf. was in 
custody for fifteen horn’s before being released on 
bail, lie was subsequently convicted before a 
ct. of summary jurisdiction undc’r sect. 166 (1) {a) 
of the above Act of buying the coat from a soldier, 

6 fined: — Held: (1) sect. 156 (2) conferred direct 
authority upon the police in their discretion, to 
take or summon any person found in possession 
of 1 ‘egimental equipments befoi’C a ct. of summary 
jurisdiction ; (2) taking such iiei’son into custody 
instead of summoning liim was no ground for an 
action for false imprisonment. — Laws v. Read 
(1894), 63 L. .T. Q. B. 683 ; 10 R. 546, D. C. 

1621. — — Prevention of Crime Act, 1872 
(c. 112), s. 7.] — The provisious of sect. 7 of the 
above Act being very stringent, are not to be 
invoked on mere suspicion. There must be 
positive testimony to enable the police to bring a 
proper prosoculion. Where the circumstances 
arc consistent with prisoner being in tiie public 
place for a purpose other than that suggested by 
the police, he should not bo charged (1 a)RD 
Coleridge, .L). — R. v , Pavitt (1911), 75 J, P. 
432 ; (i Or. App. Rep. 182, 0. C. A. 

1622. Licensing Act, 1872 (c. 94), s. 12.] 

— The power to apprehend conferred by sect. 12 
of the above Act, extends to authorise appre- 
hension of persons honestly & upon reasonable 
grounds believed to be committing an olTciice at 
the time when they are arrested. — The heck v, 
Oroudace, [19m] 1 K. B. 158; 87 L. .J. K. B. 
272 ; 118 L. T. 141 ; 82 .1. P. 69 ; 34 T. L. R. 67 ; 
62 Sol. Jo. 85 ; 16 L. G. R. 82, 0. A. 

1623. Arrest by gamekeeper — Night Poaching 

Act, 1828 (c. 69), s. 2 .] — A gamekeeper or 

other person lawfully authorised under sect. 2 of 
the above Act may apprehend pei*sons found 
olTending under that Act, witliout giving notice 
of Ills purpose. — Payne's Case (1833), 1 Mood. 
C. C. 378, C. C. R. 

1624. .] — A person who is emiiloyed 

by a lord of a manor as a watcher of his game 
preserves, is a person having authority to appre- 
hend night poachers, under sect. 2 of the above 
Act, & he need not have any wiatten authority 
from the lord of the manor.— R. v. Price (1835), 
7 C. & P. 178 ; 3 Nev. & M. M. 0. 401. 

1625. 9 Geo. 4, c. 31, ss. 11 & 12.] — Game- 

keepers being in a preserve between twelve &; one 
at night, heard the firing of two guns, &, pro- 
ceeding in the direction of the sound, met with 


arrest without warrant a person 
charged with having committed a 
crime in anotlier province only wliere 
the crime is one for which the acemsed 
could have been arrested without- war- 
rant in the province whore tlio crime 
was committed, or whore tI>o accused 
is escaping fresh pursuit. — It. v. 
SUYFFBV, (1910), 15 VV. L. 11. 32.3.— 
CAN. 

Criminal Code,, ss. 043, 

64 7. J — A peace officer may arrest 
without a warrant a person if he has 


PART V. SECT. 1. SUB-SECT. 2.— 
E. (e) 1. 

a. Arrest by police officer — Police 
Ojfences Act., 1890, No. 1126, 8. 82.]— 
Under Police Offences Act, 1890 (No. 
1126), s. 82, a constable has the right 
& duty to take into custody a person 
tendered to him by a layman who has 
arrested such person & alleges that he 
has found him offending against the 
Act. — McLinby V. Minster, [1911] 
V. L. R. 347,— AUS. 

b. ith R. S., Appendix, p. 


109, 8. 12.1— “Any person being on 
any sti*oet, etc., who shall use abusive 
or provoking language, may ho forth- 
with arrested by any constable “ : — 
Held : if a superior officer had autho- 
rity to arrest, imder this section, it was 
the duty of an Inferior officer to obey, 
& If resistance were offered, bystanders 
might be called in aid, — Peppy v. 
Grono (187.5), 10 N. S. K. (1 U. & C.) 
31.— CAN. 

0 , Criminal Code, ss. 30, 33, 

049.] — The police of one province can 
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Sect. 1. — Securing attendance of accused 2>^rson; 

Sub-sect. 2, E. (e) i. & ii.] 

iwo persons, who neither had guns nor game 
\ipon them, nor were eitlier found near them. 
The gamekeepers immediately seized them, with- 
out calling on them to surrender, or in any way I 
notifying to them who they were. The keepers 
were wounded, one of them seriously : — Held : 
prisoner who wounded them miglit, under the • 
circumstances, taking into consideration the 
situation <te the time of the night, etc., be properly 
convicted under sects. 11 & 12 of the above Act. — 
R. V. Taylor (1830), 7 C. & P. 200, N. P. 

1626. .] — If the servant/ of A., who is not 

lord of the manor, find a night poacher on the 
land of B., & pui*sue him with intent to take him, 
tliis is such an attempt at an illegal arrest, that, 
if the poaclier shoot the servant with the gun he 
has in his hand, & kill him, this will be man- 
slaugliter only.- R, v. Davis (1837), 7 P. &. P. 
785, N. P. 

1627. .] — On an indictment for wounding 

with intent to prevent lawful apprehension, it 
was proved that prisonei's were found poacliing 
in the night, armed, in a preserve which had 
belonged to the Earl of L., & then was in the 
possession of the Earl’s trustees. The person 
t/rying to apprehend was a watcJier employed by 
the head keeper, the latter liaving been appointed 
by the Earl twenty yeai^ before, tfe paid by his . 
agent down to the time of the trial, but the head 
keeper had never liad any direct communication 
with the tiiistees : — Held : there was sufficient j 
proof of an authority to apprehend. — R. v. Field- 
ing & CORHETT (1848), 2 Car. & Kir. 021. | 

1628. .] — Gamekeepers, who were out i 

watching in the night, heard firing of guns in the | 
})reserves of their employer, & they waited in a ' 
turnpike road, expecting the poachers to come ' 
there, wliich they did, & an affray ensued between j 
the gamekeepers & the poachei*s : — Held : if the i 
gamekeepers were then endeavouring to appre- i 
hend the poachers, they were not justified in so 
doing. — R. V. Meadham & Haines (1848), 2 
Car. & Kir. 033. 

1629. .] — The gamekeeper of a person who 

has merely the right of shooting over land is not 
justified in apprehending a person unlawfully 
being upon such land by night, for the purpose of 
taking game. — R. v. PiircE (1851), 15 J. P. 149; 

5 Cox, C. C. 277. 

1630. Arrest by owner or occupier of property — 

7 & 8 Geo, 4, c. 30.] — A party who trespasses 
upon land, under a fair & reasonable supposition 
that he has a right to do the act complained of, 
is not liable to be apprehended under sect. 28 of 
the above Act, by the owner of the propert.y, 
although the latter have reason to suppose the 
party to be within the Act. — Parrington v. 
Moore (1848), 2 Exch. 223 ; 17 L. J. M. C. 117 ; , 
11 L. T. O. S. 88 ; 154 E. R. 473. i 

Annotation: — Consd. Horn v. Thoniborough (1840), C i 

Dow. & L. 651. 

1631. .] — A female who occupied a ' 

house belonging to deft, saw a man on a Sunday i 


throw a stone at the windows of the house. She 
immediately pointed out to deft, two men running 
away, saying it was one of them, “ the one with the 
stick,” &; telling him to arrest them. He did so, 
& one of them, pltf., was proved to be the one who 
had thrown the stone : — Held : there was reason- 
able ground for giving him into custody under the 
above Act. — J ones v. Howell (1859), 29 L. J. Ex. 

19 ; 1 L. T. 3,30 ; 24 J. P. 55 ; 8 W. R. 151. 

Amioiation : — ^Mentd. Hermann v. Senesclial (1802), 11 W. II. 

184. 

1632. Arrest by any person for indictable 
offence at night — Prevention of Offences Act, 1851 
(c. 19) — Applies to night poaching.] — Sect. 11 of 
the above Act, giving any person the right to 
apprehend persons committing indictable offences 
in the night applies to persons night poaching 
within the meaning of Night Poaching Act, 1828 
(c. 09), s. 0, although the night is defined to begin 
& end at different times in the two statutes. — 
R. V. Sanderson (1859), 1 F. & F. 598. 

1633. Arrest by any person under Highway Act, 
1835 (c. 50), s. 79 — Not applicable to offences under 
Local Government Act, 1888 (c. 41), s. 85.] — 
Hatton v. Treeby, No. 1538, ante, 

1634. Arrest by pawnbroker — Pawnbrokers Act, 
1872 (c. 93), s. 34.] — Pltf. offered in pawn to deft., 
a pawnbroker, a gold horseslioe pin, set with seven 
diamonds, and a ring. Deft., having previously 
received from the police a notice of articles i*ecently 
stolen, amongst whicli was ” a gold horse-shoe pin, 
S(^t with seven diamonds,” &; a ring, gave pltf. 
into custody of a constable under sect. 34 of the 
above Act, on suspicion that the articles were 
stolen. It was afterwards jiroved that the articles 
in the possession of pltf. had not been stolen, &. 
that his statements were true. In an action by 
him for false imprisonment the judge left the 
question whether deft, had a reasonable suspicion 
to the jury, who found their verdict for pltf. : — 
Held: (1) the question arising under the Act 
whether deft, reasonably suspect/cd that the pin 
had been stolen or otherwise illegally or clandes- 
tinely obtained was for the judge ; (2) there was 
no evidence of absence of reasonable suspicion in 
the mind of deft., & therefore judgment should 
be entered for him. — H oward v. Clarkp: (1888), 

20 Q. B. D. 558 ; 58 L. T. 401 ; 52 J. P. 310 ; 4 
T. L. R. 201, D. O. 

Annotation: — As to (1) Refd. Carter r. Kimbell (1894), 10 

T. J.. K. 654. 

1635. Arrest by official of railway company — 

Special Act.] — 5 Will. 4 (c. x.) incorporated 

the London & Croydon Railway Company 
&; by sect. 100 empowered the co. to make 
bye-laws for the good government of the 
affairs of the co., & for regulating the proceedings 
& remunerating & reimbursing the expenses of 
the directors for the management of the under- 
taking, & of the officers & servants of the co. in 
all respects whatever, & to impose & inflict reason- 
able fines & forfeitures upon persons offending 
against the same, not exceeding £5 for any one 
offence, to be levied & recovered as any penalty 
might by that act be levied recovered ; such 


reasonable grrounds for belJeviiift: tliat 
an offence within said sections has 
boon committed. — R. v. Panasks 
(1920), 36 Can. Grim. Cas. 309 ; 29 
B. C. R. 80.— CAN. 

Criminal Code, 88. 30, 

048.] — A ground claimed for quashing 
a conviction for keeping a common 
bawdy-house ** that the search order 
under which deft, was arrested was 
bad," was rejected, because no war- 
rant was required to justify the arrest, 
the arrest being authorised under 


either s. 048 or s. 30 of the Code. — R. ' 
V . Graham, [1921] 3 W. W. R. 007.— 

CAN. 

f. Crime committed in officer's 

presence.] — Under Cape law police 
offleers are justified in arresting without 
a warrant in view of the fact that 
a crime was c-ommittod in his presence. 
— R. V . Levin (1917), C. P. D. 663. — 

S. Af. 

Arrest hy private person — 
Criminal Procedure Cod^., s. 59.] — 


Accused was arrested in the act of 
stealing & was handed over to the 
village magistrate, who forwarded 
lilm in custody to a police station. 
He was convicted : — Held : the con- 
viction was right. 8. 59 of the Code 
of Criminal Procedure requires a 
private person who arrests a thief In 
the act to take the thief to the nearest 
police station. Is sufficiently complied 
with by sending the offender In custody 
of a servant. — R. v. Potadu (1888), 
. I. L. R. 11 Mad. 480.— IND. 
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bye*laws to be binding upon & be observed all 
parties ; provided that they were not repugnant 
to the laws of England, or the directions of that 
act. 

The 148th sect, enacted that it should bo lawful 
for the company to make orders & regulations 
for regulating the travelling upon & use of the 
railway, & for or relating to travellers upon the 
line ; such orders & regulations to be binding upon 
travellers & passengers passing upon the railway, 
upon pain of forfeiting & paying a sum not exceed- 
ing £5. Sect. 105 enacted that it should be lawful 
for any officer or agent of the co. to seize & detain 
any person whose name & residence should be 
unknown to such officer or agent, who should 
commit any offence against the act, & to convey 
him, etc., before a judge without any warrant or 
other authority than that act. The co. made a 
bye-law whereby a passenger not producing or 
delivering up his ticket was to be required to pay 
the fare from the place where the train originally 
started : — Held : this was not a bye-law imposing 
a penalty or forfeiture ; & the arrest of a passenger 
not producing his ticket & refusing to pay the fare 
from the place where the train originally started 
was illegal. 

Qu. : whether the 105th section gives power to 
apprehend a person except for an offence against 
the act of Parliament itself. 

Qu. : also, whether the bye-law was a reasonable 
& void bye-law . — (.'hilton v. London & (’roydon 
Ky. Co. (1847), 10 M. & W. 212 ; 5 Ry. <fcCan. Oas, 
4 ; 10 L. J. Ex. 89 ; 8 L. T. O. S. 300 ; 11 Jur. 149 ; 
11 J. P. Jo. 87 ; 158 E. R. 1104. 

Annotations :-—Retd. Kp:^;riiigton v. Lichfield Corpn. (1855), 

19 J. P. 819 ; Barry r. Mid. G. W. Ry. (1867), 15 W. K. 

884 ; L. & B. Ry. v. Watson (1878), 8 C. P. D. 429. Mentd. 

Stevens v. Midland Counties Ry. (1854), 18 Jur. 982; 

Whitfield v. S. K. Ily. (1858), 27 L. J. Q. B. 229 ; Groou v. 

London General Omnibus Co. (1859), 7 C. B. N. S. 290; 

Brown v. G. K. Ry. (1877), 2 Q. B. D. 406. 

1636 . Arrest by special constable of railway 
company — Special Act.] — Pltfs. were arrested out- 
side the premises of deft. co. by a special constable 
appointed under Metropolitan District Railway 
Act, 1900 (c. clxxiii.), on a charge of having stolen 
copper & lead belonging to the co., <fc were prose- 
cuted by the co. & acquitted. In the course of 
the trial of an action for false imprisonment & 
malicious prosecution in county ct., pltfs. put in 
evidence the deposition taken before the magis- 
trate upon which they were committed for trial, & 
upon the deposition there was evidence that 
certain copper & lead which was found in pltfs.’ 
possession at the time of their arrest was similar 
to that used by the railway co. There was, 
however, no admission on the part of the pltfs. 
that a felony had been committed, & there was no 
finding to that effect as the case had never gone to 
the jury. As the result of the trial in the county 
ct. the judge non-suited pltfs., holding that there 
was reasonable & probable cause for the arrest 
& prosecution of pltfs.; — Held: (Darling, J.), 
there being no finding or admission that a felony 
had been committed, the special constable was not 
protected by sect. 55 (2) of the above Act. — 
King <te King v. Metropolitan District Ry. Co. 
(1908), 99 L. T. 278 ; 72 J. P. 294, D. C. 

ii. When Arrest must take place, 

1637 . Must be on some charge.] — Magistrates 
have no authority to detain a person known to 
them till some other person makes a charge against 

they detain a known person, they 
should have a charge actually made. — R. v, 
Birnie (1832), 6 0. & P. 206 ; 1 Mood. & R. 100 ; 
1 Nev. & M, M. 0. 304. 


1638. ‘‘ Immediate apprehension.**] — A party 
using unreasonable violence to beat off a dog 
which runs at him is guilty of a wilful trespass 
under 7 & 8 Geo. 4, c. 30, s. 24. If he is seen com- 
mitting the act, & a constable is immediately 
sent for, who follows him, he having quilted the 
place, & apprehends him at the distance of a 
mile, this is an immediate apprehension of a 
person “ found commit! ing ” an offence under 
sect. 28 of the above Act. — Hanway v. Roultbee 
(1830), 4 C. & P. 350 ; 2 Man. Ry. M. C. 481 ; 

1 Mood. & R. 15, N. P. 

Annotation : — Distd. Downing: i\ Capol (1867), 86 L. .T. M. C. 

97. 

1639. .] — Morris v. Wise, No. 1533, a^ite. 

1640. .] — A. purchased an article of B., A 

directed him to take it to his house A ask for pay- 
ment. B. left the article at A.’s house at 1 i>.m., 
A was paid for it by A.’s butler. A. returned 
home at 3 p.m., A was informed that the butler 
had i>aid for the article, A believing, although 
erroneously, that he himself had paid B. for it at 
the time of the purchase, immediaf^ely sent for a 
policeman, A ordered him to arrest B. on a cliarge 
of obtaining money under false pretences. The 
policeman A A.’s butler at once went in pursuit 
of B., A apprehended him at 10 p.m. In an action 
by B. against A. for wj'ongful arrest : — -Held : B. 
was “ found committing the offence,” if at all, at 
I p.m., A the pursuit nof/ having been commenced 
till A.’s return at 3 p.m., A. could not have believed 
he was immediately apprehending B. in pursuance 
of Larceny Act, 1861 (c. 96), s. 103. — Downing v. 
Oapel (1867), L. R. 2 O. P. 461 ; 36 L. J. M. C. 
97 ; 16 L. T. 323 ; 15 W. R. 745. 

Aiinotations L(m4c r. Hart (18(;8), L. R. 8 G. P. 822. 

Mentd. Judge v. SelrucH (1871), 40 L. J. Q. B. 287 ; Treboek 

V. Croiidace, [1918] 1 K. B. 158. 

1641. .] — Pltf. had not been apprehended 

on the spot where deft, believed he liad found her 
committing a felony, A the question, whether or 
not she had been “ immediately apprehended ” in 
imrsuance of Larceny Act, 1861 (c. 96), s. 103, had 
not been left to the jury ; — Held : this was a 
question of fact for the jury which should have 
been left to them. — Griffith v. Taylor (1876), 2 
C. P. D. 194 ; 46 L. J. Q. B. 152 ; 36 L. T. 5 ; 41 
J. P. 340 ; 25 W. R. 196, C. A. 

1642. “ Found committing.**] — Hanway v . 
Boultbee, No. 1638, ante, 

1643. .] — Mathews v. Biddulph, No. 1535, 

ante, 

-.] — Downing v. Capkl, No. 1640, 

ante. 

1645. .] — In an action for false imprison- 

ment, the charge being, “ that he had embezzled 
various sums within the last fortnight,” deft, 
pleaded not guilty, urging that pltf. had been 
found committing the offence, in accordance with 
Larceny Act, 1861 (c. 96), s. 103 : — Held : the 
statute did not apply at all to such a case, A the 
plea could not be sustained. 

Sejnble : though, as a general rule, the statute 
would not apply to a case of embezzlement, it 
being an act more of the mind than anything else, 
still it would apply where the person was found 
doing the act itself. — Field v. Musgrove (1867), 
16 L. T. 536. 

1540, .] — Griffith v. Taylor, No. 1641, 

ante, 

1647. “ Found offending.**] — A constable is not 
bound to take into his custody without a warrant, 
a man who does not support his wife, as he cannot 
be said to be “ found offending ” under Vagrancy 
Act, 1824 (c. 83), ss. 3, 6, the offence depending on 
a variety of circumstances not visible to the eye. 
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Sect, 1. — Securmg attendance of accused person: 

S^^-^sect, 2, 1^, [e) ii. iSc {f ) iSc F. (a), jh) <&: {c).] 

Horley V. Rogers (1860), 2 E. & E. 674 ; 29 
L* J. M. C. 140 ; 2 L. T. 171 ; 24 J. P. 582 ; 6 
Jur. N. S. 605 ; 8 W. R. 392 ; 121 E. R. 253. 

1648. On fresh pursuit.] — R. v, Howarth, No. 
1498, ante. 

1649. .] — A constable attempted to appre- 
hend prisoner Sc his companions playing at 
thimblerig in a public fair. The constable, with 
assistance, i/ook one of the party, but prisoner & 
the rest rescued liim, & got off. In the evening 
of the same day the constable found prisoner in a 
public house, not having been able to lind him 
before, Sc endeavoured to apprehend him, stating 
it was for wliat he had been doing in the fair. 
Piisoner escaped. The constable called prosecutor 
t-o his assistance, &: together they endeavoured to 
take prisoner, who thereupon stabbed prosecutor : 
— Held : A conviction for feloniously cutting & 
maiming was wrong, on the ground that the arrest 
wfis not on fresh pursuit. — R. r. Gardener 
(1834), 1 Mood, C. 0. 390, C. 0. R. 

1650. .] — Under 7 &; 8 Geo. 4, c. 29, s. 63, 

justifying arrest in certain cases without warrant, 
the imrsuit of the offender must be commenced 
at the time of the committing of the offence, & 
pursuit after the offence has been consummated 
is insufficient.— 'OiiEENPiELD v, Sykes (1854), 2 
W. R. 372. 

1651. .] — Prisoner assaulted a police con- 
stable, who went away, & after two hours’ time 
returned witli assistance ; — Held : the constable 
was not justified in apprehending prisoner for the 
assault after that interval. — R. v. Walker (1854), 
Dears. C. 0. 358 ; 23 L. J. M. 0. 123 ; 23 L. T. O. H. 
99 ; 18 J. r. 281 ; 18 Jur. 409 ; 2 W. R. 416 ; 

2 V. L. R. 485 ; 6 t^ox, C. C. 371, 0. C. R. 

.----Polld, K. V. Marsden (18G8). L. Tl. 1 C. C. U. 

131. Refd. H. y. Light (1857), 7 Cox, C. C. MSJ). 

1652. .]— Downing v. Oapel, No. 1610, 

ante, 

1653. .] — R. V, MAiiBDEN, No. 1588, ante, 

(/) Entering Premwes to effect Arrest. 

1654'. Entry by constable— In treason or felony.] 

— Monrey V. Johnson (1607), 1 Brownl. 211 : 123 
E. R. 760. 

1655. ,]■ Deft, was seen in a metropolitan 

strec^t stealthily to produce an empty bag from 
under liis jacket, place it under the legs of the 
coaclunan of a brougham. Sc with his assistance 
take instead a bag full of oats, which he can-iod off 
on his shoulder. The coaclunan immediately 
drove rapidly off. A police constable was told of 
what had ocemTed, Sc Ids attention was caUed to 


deft. Sc Ids burden. Ho followed, but came up 
only after deft, had entered his own bouse, when 
the constable arrested him : — Held : the conviction 
of deft, by a magistrate under Metropolitan Police 
Cts. Act, 1830 (c. 71), s. 24, for having in his posses- 
sion these oats which were then Sc there suspected 
of being unlawfully obtained, was under the 
circumstances right. — R. v. Fisher (1875), 32 
L. T. 22 ; 39 J. P. 612, D. C. 

1656. Breaking open doors — In treason or felony.] 
— If the sheriff pursue a felon to a house. Sc in 
order to take him break open the doors of the 
house, this is justifiable, because it. is for the public 
good that such felons shoidd be taken. But it is 
otherwise in particular cases ; as if the sheriff 
break open an house to arrest one within the 
house by virtue of a capias in debt or trespass, he 
shall be punished, for tlds was a part.icular case. 
Sc is not for the public good (per Cur.). — Male- 
VKREB V. Spinke (1537), 1 Dyer, 35 b ; 73 E. K. 
79. 

yinnotaiions : — ^Mentd. Lasingkin’H Coho (IGOO), Cro. Kliz. 

750 ; Moubc’s Case (1608), 12 Co. Ilep. 63 ; Liford’H Coho 

(1615), 11 Co. Hop. 46 b ; Sechcverel r. Dale (1627), Poph. 

193 ; Simmons v. Norton (ISJH), 9 L. J. O. S. C. 1*. 185 ; 

C’upe r. Sharpe, [1910] 1 K. D. 168 ; C^ope u. Sharpe (No. 2), 

[1912] 1 K. B. 41)6. 

1657. .] — Dooi’s cannot be broken 

open in the night for any cause except treason or 
felony. — Smith v. Smith (J(>00), Oo. Eliz. 741 ; 
78 E. R. 974. 

1658. Assault on constable.] — R. v, Mars- 

den, No. 1588, anie, 

1659. To prevent murder.] — H andcock v. 

Baker, No. 1552, a7itc. 

1660. On suspicion of felony.] — A plea 

justifying tlie breaking Sc entering a house, without 
warrant, on suspicion of felony, ought distinctly 
to show, not only that there was reason to believe 
that the suspected person was t here, but also tJiat 
deft, entered for the puriiosc of apprehending him. 
— Smith v. Shirley (1846), 3 C. B. 142; 15 

L. J. 0. P. 230 ; 7 L. T. O. S. 185 ; 186 E. R. 58. 


F. Arrest under Warrant. 

(^) /n General. 

1661. Duration of warrant,] — A just ices’ warrant 
continues in force until fully executed. — Dicken- 
son V. Brown (1794), 1 Esp. 218; Peake, 307, 
N. P. 

1662. Withdrawal of warrant.] — R. v. Crossman, 
Ex p. (JiiETWYND, No. 839, aide. 

{b) Form and Contents of Warrant. 

1663. General warrants void.] — Anon. (1648), 
cited 1 Hale, P. C, at p. 580. 

Annotation : — Refd. Howard v. Goanott (1845), 5 L. T. O. S. 
144. 


PART V. SECT. 1. SUB-SECT. 2.- 
F. (a). 

h. Persons other than comtahh 
7tuuciny arrest.] — Where an oflence wti 
eomriiitlcd in the county of G., ^ 
warrants weiv iasned for the arrest c 
the ftniilty parties, persons froi 
another comity, wlio came to assii; 
the constables of the coimty of G., i 
making aiTasts, were held entitled t 
tlie same prot^*tlon as the constable! 
— n. V, CilASSON (1876), 3 Vug. 546.- 
CAN. 

k. Release on hail — Re-arrest.] — D 
beinff at largo, could not bo arrestei 
on the order witliout a process of th 
ct. to enforce it. — Ex p. DoiierT’ 
(1900), 20 C. L. T. 20.— CAN. 

l. Escape — Right to re-axreM unde 
same warrant.] — R. v. O'Hearon, 2 
C. L. T. 355 ; 5 Can. CTlm. Cae. 631 
—CAN. 


m. ProHndal offence — Backing 


warrant therefor in another prumnee — 
Ultra vires.y—A warrant for a pro- 
vincial offence cannot bo given effect 
to outside the limits of that province. 
I^rovincial legislation attempting to 
authorise it would bo ultra vires. The 
introduction by provincial Act of 
l^art XV. of the CTiminal Code for the 
purpose of procedure in relation to 
provincial offences wa« not intended 
to have extra-provincial effect, & the 
provisions therein for backing war- 
rants, If intended by the legislature to 
have effect at all, would bo applicable 
only as between t.erritorial divisions 
of the province (as such exist in other 
provinces) if & when such divisions 
are made.— E li, [1920] 1 W. W. 11. 


n. Constable not hound to show 
w^ant .] — It may be desirable or even 
obligato^ that, If called upon, the 
police officer making an arrest sliould 


show the person aiTosted tlie authority 
under wliich he is acting, hut to lioJd 
that ho is bound to do so before he can 
properly arrest & detain in custody 
such a person, so as t o make the arrest 
& the detention lawful, would he to 
extend the law beyond what the 
legislature has thought proper to de- 
clare it. — R. V. Babant Lali. (1900), 
I. li. R. 27 Calc. 320 ; 4 C. W. N. 311. 
— IND. 

PART V. SECT. 1, SUB-SECT. 2.— 

F. (b). 

o. Bench warrani — Seal.] — A bench 
warrant Issued at quarter sessions, 
tested in open sessions, & signed 
by the clerk of the peace : — Ileld : 
not invalid for want of a seal. — 
Fraser v. Dickson (1849), 6 U. C. R. 
231.— CAN. 

p. Tndiwsemcnt of warrant. ] — A 
warrant was issued in the united 



Part V.— Proceedings Preliminary to Indictment, 


187 


1664. .] — Money v, Leach (1765), 3 3urr. 

1742 ; 1 Wm. Bl. 655 ; 97 E. R. 1075 ; sub nom, 
Leach v. Money, 19 State Tr. 1001. 

Annotaiions : — ^Reld. Entlck v. Carringrton, Case of Seizure 
of Papers (17 65), 19 Howell’s State Tr. 1029 ; Gosset v. 
Howard (1845), 10 Q. B. 411. Mentd. Brookshaw v. 
Hopkins (1773), Loflt, 243; Bell v. Oakley (1814), 2 
M. & S. 259 ; Parton v. WlUiams (1820), 3 B. & Aid. 330 ; 
Prestldfifo v. Woodman (1822), 1 B. & O. 12 ; Bell v. 
Robinson (1824), 2 L. J. O. 8. K. B. 192 ; Kay v, Grace 
(1831), 5 Moo. & P. 140 ; Hoye v. Bush (1840), 1 Man. & 
G. 775 ; Harrison v. Bush (1855), 25 L. J, Q. B. 25; 
Tobin V. K. (1864), 16 C. B. N. S. 310 ; Feather v. R. 
(1865), 6 B. & S. 257 ; Raleigh v. Goschen, [1898] 1 Oh. 


1665. .] — yviiere a warrant recited no in- 
formation, but directed the constable to “ appre- 
hend & bring before me the body of A., to answer 
to all such matters & things as, on Her Majesty’s 
behalf, shall be objected against liim on oath, by 
B., for an assault committed upon her on the 
24ih inst.” : — Held : the warrant was altogether 
void as being too general in its form. — Caudle x\ 
Seymour (1841 ), 1 Q. B. 889 ; 1 Gal. & Dav. 454 ; 
10 L. j . M. C. 130 ; 113 E. R. 1372 ; sub nom. 
Candle v. Seymour, 5 Jur. 1196. 

Auruitation Refd. R. y. Hughes (1879), 4 Q. B. D. 614. 


1666. Description of offence — Treasonable prac- 
tices.] — K. V, Despahd, No. 1455, ante. 

1667. “ Commission of crimes against 

bankruptcy law.”]— Upon a rule for a habeas 
corpus to discharge a prisoner arrested under 
Extradition Acts, 1870 (c. 52), & 1873 (c. 00), on 
the ground that the warrant whereon he was 
arrested did not sufticiently describe the offence, 
it appeared tliat the warrant, which was a warrant 
issued by a metropolitan police magistrate without 
the order of a Secretary of State, described the 
ollence as “ the commission of crimes against 
bkpcy. law ” ; — Held : the warrant sufficiently 
described the offence . — Ex p. Trhraz (1878), 4 
Ex. D. (33 ; 48 L. J. Q. B. 211 ; 39 1.. T. 502 ; 27 
W. R. 170 ; 14 Cox, 0. C. 153, D. C. 

Annotation Distd. Kx p. l»iot (1883), 48 L. T. 120. 

1668. Purpose of arrest.] — A warrant to arrest 

t4ie party ‘ ‘ to the end that he may become bound, 
etc., to appear at the next sessions,” etc,, means 
the next sessions after the arrest, <te not after the 
date of the warrant. Therefore the officer execut- 
ing it may justify an arrest after the sessions next 
ensuing the date of the waiTant. — M ayhrw v, 
Parker (1799), 8 Term Rep. 110 ; 2 Esp. 683 ; 

101 E. R. 1294, N. P. 


1669. Warrant directing police officers to 

keep defendant In custody.] — A warrant which 
directs police officers to arrest deft. & keep him in 
custody, so as to produce him at the next quarter 
sessions, is bad, such a custody being illegal. — 
Ex p. NiSBEi-r (1844), 4 I.. T. O. S. 120 ; 8 J. P. 
823; 8 Jur. 1071. 

(c) Circurasiances of Arrest, 

i 1670. By whom made — Person to whom warrant 
i is directed.]— AM.SON v, Walcot (1616), 3 Bulst. 
209 ; 18 E. R. 176. 

1671. .] — Where a warrani. was 

directed “ To A. to the constables of W., to all 
other His Majesty’s officers”: — Held: tlie con- 
stables of W., their names not being inseiied in 
the warrant, could not. execute it out of that 
district.— R. r. Weir (1823). 1 B. & C. 288 ; 2 
Dow. & Ry. K. B. 444 ; 1 Dow. & Ry. M. C. 319 ; 
107 E. R. 108. 

Annotatyms : — Consd. A.-G. v. JoITco’h (1824), M'Cle. 270, 

Rpid. GlatlwoU y. Blake (1834), 1 Or. M. <Sc 11. 036 ; Hoyo 

V. Bush (1840), 1 Man. .Sc G. 775 ; Baytics v. Brewster 

(1811), 6 ,lur. 392; Loverick v. Mercer (1853), 14 Q. B. 

759. Mentd. GUubert v. (Joyiicy (1825), 3 Dow. & Ry. M. C. 

323. 

1672. .] — Wlien a warrant is direct ed 
to a })aiish constable only, it should be executed 
by him, & not by a police constable of the county. — 
Preeoard V, Barnes & Barton (1852), 7 Exch. 
827 ; 21 L. J. Ex. 320 ; 16 J. P. 777 ; 155 E. R. 
1185; s^il) norn. Pregard v. Barns & Bauton, 
19 L. T. O. S. 188. 

Annotation .'— Reid. R. v. Sanders (1807), L. R. 1 (’. (J. R. 75. 

1673. Person arrested — Must be person named in 
warrant.] — Tn an action for trespass against a 
constable for taking pltf. into custody on a charge 
of felony, a warrant of a justice of the peace 
describing pltf. by a wrong Christian name, atiords 
no protection t.o deft., although pltf. is the real 
person to be taken, & pltf., thcjrcfore, is entithni to 
recover in such action, without a demand of 
perusal & copy of the warrant, pursuant to (Jon- 
stables Protection Act, 1750 (c. 44), s. 6. — Hoye 
V. Bush (1810), 1 Man. G. 775 ; 2 Scott, N. R. 
86 ; 10 L. J . M. 0. 168 ; 133 E. R. 515 ; sub xiom. 
Hoyle v. Bush, Drinkwater, 15 ; 5 .1. P. 30. 

1674'. Officer arresting must have warrant in his 
possession.] — A constable must be in actual 
possession of a warrant to arrest for a misdemeanour 
at the time of the arrest, so as to be able to produce 
it for the information of the person arrested. — 


couiitleB of NorthutnborlaTid & Dur- 
ham, & was Indorsed by a mogiHtrate 
ill tlie county of Peterlmrough, “ Tliia 
iH to certify that I have indorHed UiIh 
warrant, to be executAid in the county 
of Peterborough,” but tliere was no 
pro(jf of handwriting of the justice 
who issued the warrant or recital of 


C. P. 384^— can. 

ITT?’ of name of prisoner, h 

Where deft., arrested by a urovlnch 
oons^ble, who believed that a robber 
had been committed, & that deft, wc 
one of the persons who committed 1 
^ being asked to show h 

^ read a warrar 
against F. E, 8c others, for breaking i 
stealing a quantit 
therefrom, seeing that hJ 
nientioned in the wai 
rant, deft, resisted arrest, & in s 
«««aulted^ a constable. & wa 
« oonvioted for assaulting ^ 
the dlsohargre oFhl 
resist lawfu 
‘ arrest could bi 
w 7 ^ « statute, notwlth 
standing the Insufficiency of tlie war 


rant. — R. i?. Sabeans (1904), 37 

N. H. R. 223.— CAN. 

r. Description of offence — Perjury.] 
— R. V. Lke Chu (1909), 14 Can. Cilia. 
Cas. 3 22.- -CAN. 

i. Felony.] — -A w'arraiit of a 

Hcottish judge to appreheml persons, 
bring them before the^ nearest 

issued upon the petition of the 
advocate, which stated an injury to a 
ship, committed with a felonious in- 
tent, within 43 Geo. 3, c. 113, is bail- 
able, the warrant not stating a crime, 
& it not appearing that any crime was 
charged on oath. — Ex p. Gibbon a 
(1829), 2 Hud. & B. 425 ; 2 Ir. L. Roc. 
Ist ser. 464, 469. — IR. 

PART V. SECT. 1, SUB-SECT. 2.— 

F. (0). 

1673 1. Person arrested — Must he per- 
son named in warrant. ]— Arrest of pltf. 
by deft, under a warrant ” to arrest 
a man who calls himself Clark.” Idff. 
was never Idoutifted as such, & after 
several remands was discharged : — 
Held : the warrant was good. — Green- 
wood V Ryan (1) (1846), 1 Leggo, 275. 


1673 ii. . ] — 'Where the police 

111 one city notify tlie police in anotlier 
city that a warrant lias been issued for 
the arrest of a certain man & forwards 
a description & photograpli of acimsed, 

6 tlio police HO notillod, relying on 
such doscriutioii & photograph, arrest 
a man in the honest belief that lie is 
the man wanted, they are protected 
from liability In civil or criminal pro- 
ceedings, even though the man arrested 
is not in fact the one for whom the 
warrant has been issued. — Anderson 
V. Johnson, 11917] 3 W. W. R. 353 ; 
19 Bask. L. R. 352 ; 43 D. L. R. 183; 
11 Sask. L. R. 478; (1918) 3 W. W. R. 
620.— CAN. 

1 674 i. Officer arresting must have war - 
rant in his possession .] — A constable 
making an arrest under a warrant is 
bound to exhibit same when making 
the arrest, & where he fails to do so t he 
municipality employing him is liable 
for nominal damages. — ‘Hkiciinh v. 
Montreal City, [1894] Q. R. 6 H. C. 
414.— CAN. 

1674 ii. .] — -A warrant should be 

in the actual possession of the person 
executing It. — H ayv. Thomson (1889), 

7 N. Z. L. R. 579.— N.Z. 
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Ceiminal Law and Peocedure, 


SecL 1. — Securing atieridance of accused person: 
Sub-sect , 2 , F, (c) ; s u b-sect, 3 .,] 

Galliard V, Laxton (1862), 2 B. & S. 363 ; 31 
L. 3 , M. C. 123 ; 5 L. T. 835 ; 26 J. P. 230 ; 8 
Jur. N. 8. 642 ; 10 W. R. 353 ; 9 Cox, C. C. 127 ; 
121 E. R. 1109. 

Annotations : — Folld. R. v. Chapman (1871 ), 12 Cox, C. C. 4 ; 
Codd r. Cabe (1876), 1 Ex. D, 352. Refd. lix jj. Smith 
(1897), G1 J. P. Jo. 410. 

1675. .] — -In order to justify an arrest, 

even by an officer, under a warrant, for a mere 
misdemeanour, it is necessary that he should have 
tlie warrant with him at tlie time. Therefore in a 
case where tlie officer, although he liad seen the 
warrant, had it not with him at the time, & it did 
not appear that the party knew of it : — 17 eld : 
tlie arrest was not lawful. — R. v. Chapman (1871), 

12 Cox, C. C. 4. 

Annotation : — Consd. Codd v. Cabe (1876), 1 Ex. D. 352. 

1676. When offence is less than felony.] — 

When a warrant has been issued to apprehend a 
person for an offence less than felony, the police 
officer who executes it must have the warrant in 
his possession at the time of arrest. — Codd v, Cabe 
(1876), 1 Ex. D. 3.52 ; 34 L. T. 453 ; 40 J. P. 566 ; 

13 Cox, C. C. 202 ; sub nom. Cod v, Cabe, 45 
L. J. M. C. 101, D. C. 

Annotations: — ^Refd. Exp, Smith (1897), 61 .7. P. Jo 410. 
Mentd. Betts v. Htcveus (1909), 79 L. J. K. B. 17. 

1677. Where made — Not out of district — Custom 
in London.] — A constable is an officer but for his 
own particular vill, though he may execute 
warrants in any other parts of the county, as any 
other person may, yet he is not compellable to do 
it, though the contrary is i)ractised in liondon by 
custom (Holt, C.J.). — Anon. (1697), Comb. 446 ; 
90 E. R. 582. 

Annotation: — Mentd. (Jimbert (Joyney (1825), 3 Dow. & 

By. M. C. 323. 

1678. .] — A constable cannot execute 

out of his own district a warrant directed generally 
to all constables. But he may execute anywhere 
within the limits of the justice’s jurisdiction a 
warrant directed particularly to him. — R. t\ 
Chandler (1700), 1 Ld. Raym. 545 ; 91 E. R. 
1264. 

Annotations: — Consd. R v. Weir (1823), 1 B. & C. 288. 
Mentd. Uimbert r. Coyuey (1825), 3 Dow. & By. M. C, 
323. 

1679. Except when Issued by a judge 

of King’s Bench.] — 5 Geo. 4, c. 18, s. 6 , which 
authorises constables to arrest i^crsons out of their 
own district, though the warrant be not directed 
to them by name, docs not apply to cases where 


warrants are issued by the judges of the Ct. of 
K. B., but is confined to warrants issued by 
justices of the peace of limited jurisdiction. — 
Gladwell V, Blake (1834), 1 Cr. M. <S 6 R. 636 ; 
2 Nev. & M. M. C. 588 ; 5 Tyr. 186 ; 4 L. J. M, O. 
13 ; 149 E. K. 1235. 

1680. Unless backed.] — C. was con- 

victed of an assault on two police constables of the 
county police of W. in the execution of their duty, 
who were apprehending him in the city of W. 
under a warrant issued by two justices of <fc for 
the county of W. for his commitment to jirison for 
default in payment of a line, but not backed by any 
justice of & for the city of W. W. is a borough 
having a separate commission of the peace with 
exclusive jurisdiction, & a separate police force. 
C. was not pursued from the county, but found in 
the city : — Held : the conviction was wrong, & 
the constables were not acting in the execution of 
theii' dutv in so executing such warrant. — R. v, 
Oumpton (1880), 5 Q. B. 1), 341 ; 49 L. J. M. C, 
41 ; 42 L. T. 543 ; 44 J. P. 489 ; 28 W. Li, 539, 
C. 0. R. 

Annotation : — Mentd. Betts i\ Stevens (1009), 79 L. J. K. B. 
17. 

1681. In court.] — R. v. Kklt.ey (1722), 1 

Stra. 530 ; 93 E. R. 680. 

1682. Within King’s palace.] — FiTZPATu rcK 

V. Kelly (1781), cited 3 Term Rep. 740 ; 100 
E. R. 833. 

Annotations : — Gonsd. Tiell v. Jacobs (1828), 4 Biuj?. 523, 
Befd. Carrett v. Small page (1808), 9 East, 330. 

10 g 3 , indictment will not lie 

against the officer of the I’alace Ct. for assisting a 
Iverson not of the King’s household, within the 
King’s 7 )alace, against whom a writ has issued out 
of that ct,, though no leave to make the arrest has 
been obtained from the Board of (iroen Cloth. — 
R. V, Htobbs (1790), 3 Term Rep. 735 ; 100 E. R. 
830. 

Annotations :~-Con3i[. Bell v. Jacobs (1828), 1 Bing. 523. 
Mentd. Combe v. De La Bere (1882), 22 (3i. D. 316. 

1684. Abroad.] — A British subject, ar- 
rested abroad, under a warrant upon an indict- 
ment for a misdemeanour, brought in custody to 
England, <fc there committed to i:>rison, is not 
entitled to be discharged . — Ex p, Hoott (1829), 
9 B. & C. 446 ; 4 Man. & Ry. K. B. 361 ; 2 Man. 

I & By. M. C. 308 ; 109 E. R. 116. 

Amwtation : — Consd. K. v. (J arret t, Ex p, Shurf (1917), 
116 L. T. 82. 

1685. Arrest on Sunday — For murder.] — 

Matters of necessity may be done on the Sunday. 
Thus, arrest for murder on a Sunday is lawful 


1676 i. When offence is less than ] 

fdony.] — The otfieer executing a war- 
rant for an offence less than felony j 
must have it in his possession at the I 
time of the arrest. — Ex p. McManus 
(1894), 32 N. B. B. 481.— CAN. 

1680 i. IVhere made — Nut oiU of dis- 
trict — Unless hacked.] — Prisoner was 
arrested in Toronto, upon information 
contained in a tdegram from England, 
charging liim with having committed 
a felony in tlmt country, & stating that 
a w'arrant had been issued there for 
his arrest : — Held : a jjerson cannot, 
under Imperial Act, 6 & 7 Viet. c. 34, 
legally be arrested or detainetl hei*e for 
an offence committed out of C'anada, 
unless upon ,a warrant issued where 
the offence was comroitted & indorsed 
by a judge of a superior ct. in this 
country.— R. v, McHolme (1881), 8 
P. R. 452.— CAN. 

1680ii. .] — A warrant 

for the arrest of pitf. who had made 
<iefault in paying a flue on conviction, 
was sent from an outlying county to a 
city. Before the warrant was Indorsed 
by a magistrate in the city pltf. was 
arrested there by two of dofts., the 


chief constable & a detective, & (5on- 
llned. tSome hours after the arrest the 
warrant was proi>erly indorsed & tlio 
detention of pltf. was continued until 
payment of the fine : — Held : the only 
damages recoverable by pltf. were for 
the trespass up to the time of backing 
the warrant. — SouTUwnMC v. Hark 
(1893), 24 O. K. 528.— CAN. 

1680 iii. .] — A con- 

stable in an action against him for wrong- 
fully arresting pltf. without a proper 
indorsement of the warrant by a 
magistrate of the county in which the 
arrest is made Is entitled to plead “ not 
guilty by statute.” — Ai.dehicii v. 
Humphrev (1898), 29 U. R. 427.— 
CAN. 

1680 iv. .] — If a war- 

rant has been granted at a distance a 
constable is justilled in bringing the 
person in custody before a justice 
having jurisdiction in the place at 
which the arrest was made & in obtain- 
ing a reasonable remand until the 
warrant shall arrive & be backed in 
the manner directed by 14 & 15 Viet, 
c. 93 . — Crkagh V. Gamblk (1888), 24 
L. R. Ir. 458.— IR. 


1685 i. Arrest on Eimduy. J — A spec'ial 
warrant for keeping a common gaiiving 
house may be issued 8c executed on a 
.Sunday. — Ex ?>. Moy .Snixa (1904), 4 
S. R. N. S. W. 480 ; 21 N. S. VV. W. N. 
189.— AUS. 

1686 ii. .1 — ^M. was arrested on 

Sunday on a warraiit issued for an 
offence against ('ariada Temperance 
Act : — Held : tlie warratit could be 
executed on Sunday.— K. v. McBiu- 
lAVRAY (1907), 41 N. S. R. 321.— CAN. 

1686 ill. — A. B. having boon 

arrested on Sumlay, under a criminal 
charge, had a dot.ainer out of the Ct. 
of Exchequer lodged against him on 
the same day, without the previous 
leave of that ct., or of the Ct. of K. B. ; 
but after the lodgment, permission 
was granted by the K. B. to lodge the 
detainer in question i—Ilcld : that 
this subsequent permission cured the 
previous irregularity, so as to prevent 
a discharge after otiquitlal on trial for 
the offence. — Lyncr v. Torrens (18.33), 
Hayes, & Jo. 433. — IR. 

1685 Iv. .] — ^Deft. was arrested 

under a warrant, brought before a 
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(Choke, J.)* — v, Webly (1013), 2 Bulst. 72; 
80 E. R. 908. 

AnnotoHon : — ^Refd. Cameron v. Liffhtfool (1778), 2 Wm. B1. 
1190. 

1686. For any indictable olTence.] — A non. 

(1011), Jenk, 291 ; 145 E. R. 211. 

1687. .] — A person may be arrested 

on a Sunday for any indictable offence. — R awlins 
r. Ellis (1840), 10 M. & W. 172 ; 10 L. J. Ex. 
5 ; 8 L. T. O. S. 215 ; 10 Jur. 1039 ; 2 Cox, C. C. 
90 ; 10 J. P. Jo. 789. 

1688. Use of force — Breaking doors, etc. — In case 
of felony — After admission refused.] — A constable 
liaving a warrant from a justice to arrest a prisoner 
immediately is not justified in breaking open his 
door, on admission being refused, except in case 
of felony or treason. — P ^obter v. Hill (1011), 1 
Bulst. 140 ; 80 E. R. 839. 

1689. In case of breach of the peace — 

After admission demanded & notice given.]— 
Curtis’s Case (1757), P^ost. 135, C. C. R. 
vLmo/a/toii Mentd. 11. v. l*latt (1777), 1 Leach, l.'>7. 

1690. In case of contempt — After 

admission refused.] — Tlie mode of executing that 
warrant . . . by breaking the house after due 
notification & demand of admittance without 
effect, is justifiable, uf)on the ground of its being 
an execution of a jirocess for contempt, to whicli 
the personal privilege of the individual in respect 
of his door must give way for the public good 
( Lord PIllenborouoh, C.J .). — Burdett v, Abbott 
( 1811), 14 P]ast, 1 ; 104 E. R. 501 ; affd. (1812), 
4 Taunt. 401, Ex. Ch. ; (1817), 5 Dow, 105, IT. L. 

Annotfiti<ms :~Retd, Lauiiock v. Brown (1819), 2 B. & Aid. 
592 ; Harviiy r. Harvey (1881), 26 Ch. D. 644. Mentd. R. 
V. Hobhousc (1820), 2 Chit. 207 ; Bedford u. Birloy (1822), 

1 State Tr. N. S. 1071 ; Bcdreechimd v. Elphinstorie (1830), 

2 State Tr. N. S. 379 ; Wellesley v. Beaufort, Wellesley’s 
Cut-e (1831), 2 Russ. & M. 639 ; Beaumont v. Barrett 
(1836), 1 ]VIoo. P. C. C. 59 ; Stockdale v. Hansard (1839), 
9 Ad. & El. 1 ; Middlesex Sheriff’s Case (1840), 11 Ad. & 
El. 273 ; Re Clarke (1842), 2 Q. B. 619 ; Kielley v. Carson 
(1812), 4 Moo. 1*. C. C. 63 ; Jic Martin, Ex p. Van Sandau 
(1844), 4 L. T. O. S. 369; Howard v. Cosset (1845), 10 
0. B. 359 ; Eenton v. Hampton (1858), 11 Moo. P. C. C. 
347 ; He Fernandes (1861), 6 H. & N. 717 ; Ex j). Fer- 
nandez (1861), 10 C. B. N. S. 3 ; Dill v. Murphy (1864), 

1 Moo. P. C. C. N. S. 487 ; A.-C. of New South Wales w 
Maepherson (1870), L. R. 3 1». C. 268 ; Bradlaiufh v. 
Gossett (1884), 12 Q. B. D. 271 ; Barton v. Taylor (1886), 

2 T. L. R. 382 ; Fielding v. Thomas, [18961 A. C. 600 ; 
Heddon v. Evans (1919), 35 T. L. R. 642; I’itchcrs v. 
Surrey County Council, H923J 2 K. B. 57. 

1691. — — - -.] — Where a writ of 

attachment lias issued against a party to an action 
for contempt of ct. in non-compliance with an order 
for the delivery over of deeds A documents, the 
officer charged with the execution of the writ may 
break open the outer door of the house in order to 
execute it. — H arvey v, Harvey (1884), 26 Ch. D. 
(j41 ; 51 L. T. 508 ; 48 J. P. 408 ; 33 W. R. 70. 
Annotations He Evans, Evans v. Notoii, [1893] 1 

Ch. 252. Mentd. Selous v. Croydon R. S. A. (1885), 53 


L. T. 209 ; R. v. Lambeth County Court Judge & Jones 

(1887), 36 W. R. 475 ; Mander v. Falcke, 11891] 3 Ch. 488 ; 

Seldon v, Wilde, [1910] 2 K. B. 9 ; Taylor, Plinston v. 

Plinston, [1911] 2 Ch. 368. 

1692. In misdemeanours — Admittance 

must first be demanded.] — In the execution of 
criminal process against any man in the case of a 
misdemeanour, it is necessary to demand admit- 
tance, befoi'o the breaking of the outer door can be 
legally justified. — Launock v. Brown (1819), 
2 B. & Aid. 592 ; 100 E. R. 482. 

1693. To arrest absconding debtor.] — 

Where a warrant is issued for the arrest of an' 
absconding debtor, who has failed to surrender 
to bkpey. proceedings taken against him, such 
debtor cannot avoid the execution of the warrant 
by sheltering himself behind a locked door. 
Such warrant of arrest is an authority to the 
officer charged with its execution to break the door 

to go in & arrest the debtor inside the house 
where ho is known to be . — Re Von Weissenpeld, 
EJx 21. Hendry (1892), 9 Mon*. 30 ; 30 Sol. Jo. 
276. 

Annotation : — Mentd. He. HIrth, Ex p. Official Receiver 

(1899), 68 L. J. Q. B. 287. 


Sub-sect. 3. — Search Warrants. 

1694. No power to issue at common law — Except 
in case of stolen goods.] — Entick v. Carrington 
(1765), 19 State Tr. 1029 ; 2 Wils. 275 ; 95 E. R. 
807. 

Annotations : — Consd. Howard v. CoHHotfc, Gossett v. Howard 

(1847), 6 State Tr. N. S. 319 ; Dillon v. O’Brien & Davis 

(1887), 16 (!ox, C. C. 245. Refd. Harrison v. Bush (1855), 

5 E. & B. 314. Mentd. Jones v. German, [18961 2 Q. B. 

418. 

1695. To search for stolen goods — Issued on oath 
of reasonable suspicion that felony has been 
committed.] — Upon a representation to a magis- 
trate that a person has reason to suspect that his 
Iiroperty has been stolen, or is concealed in a certain 
place, the magistrate may lawfully issue his war- 
rant to search the place & bring the occupier or 
owner before him (Abbott, C.J.). — Elsee v. 
Smith (1822), 2 Chit. 304 ; 1 Dow. & Ry. K. B. 
97 ; 1 Dow. & Ry. M. C. 28. 

Anrwtations : — ConSQ. JoncK v. German, [1897] 1 Q. B. 374. 

Reid. Wyatt t\ White (1860), 5 H. & N. 371. 

1696. .] — Jackson v. Bull &; Alison 

(1838), 2 Mood. & R. 170 ; 2 J. P. 095. 

1697. Involves an application for 

warrant for arrest.] — Deft., a miller, saw a number 
of sacks partly covered with a tarpaulin lying on a 
quay alongside a vessel. Seeing his mark on one 
of the sacks, he cut it open & found it contained 
pieces of sacks. He removed the tarpaulin, & saw 
some sacks on which was his mark, & on others it 
was cut away. Being informed that the sacks 


iiiagistrato & required to give 8ii reties 
for good bchavioiu’, or in default, be 
imprisoned. Deft, refused, & a war- 
rant was made out, under which lie 
was CMunmitted to prison till he should 
hud ihc sureties. All these proeeed- 
mgs took place on Sunday, & the war- 
rants & entry in the sessions book boro 
date of that day : — Held : altliough 
the arrest might be good, the taking 
sureties & committal in default was a 
judicial act, & therefore void, as being 
r niw, Ramsay 


PART V. SECT. 1, SUB-SECT. 3. 

t. To search for stolen goods- 
Issued on oath of reasonable suspicio 
that felony has been committed — Pr( 
tect%07i afforded by 24 Gea. 2, a. 44 1- 
To a declaration for tresfiass to pltf. 
dwelling, deft, pleaded that ho acto 


in aid of a constable who soai*ched the 
p es under a search warrant issued 
by a justice under Crimea Act, 1900, 
No. 40, s. 354. The warrant alleged 
that deft, made information & com- 
plaint, on oath that he had reasonable 
cause to suspect that F. had unlaw- 
fully on his premises certain property, 
etc,, in respect of which an offence 
punishable by indictment was reason- 
ably believed by deponent to have 
been committed : — Held : (1) the war- 
rant was void & afforded deft, no pro- 
tection at common law against the 
present action ; (2) deft, was protected 
by the above Act. — Featiikh v. 
Rogers (1909), 9 S. R. N. S. W. 192.— 
AUS. 

1696 i. .] — In order to ob- 

tain a seaivh warrant under 32 & 33 
Viet. c. 30, it is not necessary tliat the 
information should allege that the 


goods have been stolen by the party 
whose premises are sought to be 
searched, & it is sufficient if it allege 
that they have been feloniously stolen. 

-Hamilton v. (Ulder (1883), 23 
N. B. R. 373.— CAN. 

a, Warrant for arrest 

provided for ,] — A justice’s search war- 
rant by which a party is arrested must 
be founded on an information whicli 
discloses a charge of felony, or con- 
tains a statement of facts from which 
it may fairly be inferred that a felony 
lias been coinmlttpd. A search war- 
rant by whicli the property when 
found is directed to be brought to- 
gether with the person in whoso pos- 
session It is found, becomes, so soon as 
the property is so found, a warrant to 
secure the personal attendance of such 
party, & therefore falls within 12 Viet. 
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Sect. 1. — Securing attendance of accused 'person: 

Suh-sect. 3. Sect. 2: Suh-sect. 1*] 

were about to be shipped by pltf. for the manu- 
facture of paper, he laid an information before a 
magistrate that he had reason to suspect, & did 
suspect, that some sacks, his property, had been 
stolon, & were then in the possession of pltf. 
Tliereupon the magistrate issued a warrant to 
search for the goods, & if they should be found, to 
bring them & pltf. before him, to be dealt with 
according to law. Pltf. was accordingly appre- 
hended & taken before the magistrate who dis- 
missed the charge : — Held : the magistrate was 
justified in issuing a warrant in that form, since 
the application for a search warrant involved 
an application to airest. — Wyatt v. White (1860), 
5 H. & N. 371 ; 29 L. .T. Ex. 193 ; 1 L. T. 517 ; 
2d J. P. 107 ; 8 W. li. 307 ; 157 E. R. 1226. 

All m>tat ion Retd. Joiica v. Gcniian (1897), 66 L. J. Q. B. 

281. 

1698. Goods need not be specified.] — 

On an application to a justice of the peace for a 
search warrant the sworn information upon which 
tlie application was mad (3 stated that the informant 
“ hath just &: reasonable cause suspect & doth 
suspect that J. has in his possession certain 
I)roperty belonging to ” i-he informant, “ <fe that 
he has requested J. to allow him to search several 
box(;s which J. has had packed ready to be taken 
away, & which ho refuses to be looked tlirough.” 
TIh; justice issued his warrant, which was executed : 
— Held : it was not necessary in such an informa- 
tion to allege that a larceny had in fact been 
committed, but it was enough to allege a suspicion 
that a larceny had been connnitted. It was not 
necessary to specify in the information the particu- 


lar goods for which a search is desired. The 
information in question substantially averred that 
the informant suspected certain property of his 
to have been stolen, & it was sufficient to give the 
justice jurisdiction. — Jones v, German, [1897] 1 
Q. B. 374 ; 66 L. J. Q. B. 281 ; 76 L. T. 136 ; 
61 J. P. 180 ; 45 W. R. 278 ; 13 T. L. R. 173 ; 
41 Sol. Jo. 240 ; 18 Cox, 0. C. 497, C. A. 

1699. Execution of warrant.] — Ward’s Case, 
No. 1564, ante, 

1700. Seizure of goods not mentioned in 

warrant — Goods seized not of use to substantiate 
charge.] — When a constable, having a warrant to 
search for certain specific goods alleged to have 
been stolen, found & took away those goods, & 
certain others also supposed to have been stolen, 
but which were not mentioned in the waiTant, & 
were not likely to be of use in substantiating the 
charge of stealing the goods mentioned in the 
warrant : — Held : the constable was liable to^ an 
action of trespass . — (^rozier v. Cundey (1827), 
6 B. & C. 232 p 9 Dow. & Ry. K. B. 224 ; 4 Dow. 
& Ry. M. C. 303 ; 5 L. J. O. 8. M. C. 50 ; 108 
E. R. 439. 

Anmytations : — Consd. Kay v. Grover (1831), 7 Bhi«- ‘>1- J 

DiUon V. O’Briou &; Davis (1887), 16 Cox, C. C. 215. 

1701. Under Betting Act, 1853 (c. 119), s. 11 — 
Seizure of money & betting slips.] — Pltf., a book- 
maker, placed £107 6^^. 8d., the proceeds of street 
betting, in a house occupied by a person who 
assisted him in his transactions. The house 
was raided by the police under a warrant granted 
under sect. 11 of the above Act, & the money 
& a number of betting slips were seized & detained 
by the police for the purposes of certain proceedings 
taken against pltf. & others. In those proceedings 
pltf. was acquitted. The police having refused 


c. 16, B. 2 . — M‘ Donald v. Bulwku i 
(1862), 11 L. T. 27.— IR. 

b. Gauiral Wftrrani deicon- 

iinu judicial duties — lkid.\ — A war- 
rant to search for stolen goods, 
addressed to *• all or any of th(5 con- 
stables or other piiaec officers in Die 
county of B.” authorised such coii- 
stablos or peace ofticiTS to enter, in the 
day time, into the dwelling-houses of 
five i)erHons lueiitioned by name, “ or 
any other house at B., if there is any 
suspicion that goods & wares may bo 
in such house ” i— Jlfld : (1) the war- 
rant was a g(uu?ral warrant, & void, & 
afforded no j nstifleation to the officer 
acting under it; (2) the warrant was 
bad as delegating to the officer the 
duties of the justice, by onablii^ him 
(A) act on suspicions arising in his 
mind after tlic adjudication & the 
issue of the warrant. — McLeod v. 
CANfpBELL (1894), 26 N. 8. li. 458. — 
CAN. 

c. No watranl of arrest pro- 

vided for — Necessity for fiuiher oath .] — 

A complaint in writing under oath for 
a search warrant under wdiich a war- 
rant was issued & goods named therein 
were found in the possession of the 
ac*ouH(Hl, will not justify aiTcst wdthout 
any further or other comidaiiit. — 
Mei-A-NHOn V. Lavione (1906), 1 

E. L. K. 520 ; 37 N. B. R. 539,— CAN. 

d. Ejcecution of warrant — Party 
cjcecuting not 7iarncd.] — The direction 
of a search warrant to the constable 
of T., not naming him, to execute the 
warrant in the township of L., is good. 
—Jones v. Ross (1847), 3 U. C. R. 
328.— CAN. 

0. Includes search of indi- 

viduals found on premises.] — A war- 
rant to search premises authorises tlie 
search of the person of any individual 
found on the premises. — “ L. 8. 1)./* 
Ltd. V. Vachell (1918), W. L. D. 127. 
— AF, 

t Term ** documents” in- 


cludes books. 1 — A warrant to search for 
& seize “ documents ** authorises the 
H(‘izurc of books. — “ L. 8. D.,” Ltd. r. 
Vachell (1918), W. L. D. 127.— 

S. AF. 

g. Under Gaming dr Lotteries Act, 
1881, s. 3 — Seizure of gofxis under 
warrant of arretd — Whether legal if no 
arrest mad*’,.] — A constable who is 
legally authorised to arrest an accused 
person imder a warrant issued under 
the above sect, may, at the time of 
such arrest, & as incidental to it, 
seize & take possession of articles in 
the possession or under the control 
of accused, as evidence tending to 
show the guilt of such person. But 
the authority to seize & take pos- 
session of such things, & the legal 
justification for so doing, arises from 
the actual arrest of accused, & not from 
the mere right to arrest. It docs not 
exist, therefore, in a case in which no 
arrest has actually been made. — 
Baiinf/it & Grant v . Cami'Bell (1902), 
21 N. Z. L. R. 484.— N.Z. 

h. Under Canada Temperance Act, 
1878 — Issue of illegal warrant — Evi- 
dence obtained admissible, i — Before 
any com plaint a charge was made 
against deft., a search was issued & 
executed, & evidence obtained upon 
liis promises, under which ho was 
convicted : — Held : although the search 
warrant under the above Act was lUo- 
gally issued, the evidence obtained 
under it was admissible against deft. 
— H. D. Doyle (1886), 12 O. R. 347. 
—CAN. 

k. .] — An Information 

charging deft, with having sold 
intoxicating liquor was laid before two 
justices of the peace, 8c immediately 
afterwards a further information to 
obtain a search warrant under the 
above Act was sworn by the same 
complainant before the same two 
justices. Thereupon a warrant to 
search the premises of deft, was 
issued under the hand seal of one 


only of the two justices : — Held : the 
warrant in this cose was illegal bocauso 
issued by one justice of the peace only. 
~R. V. Walkeu (1887), 13 O. R. 83 

CAN. 


1. Exexrution of wirrant by 

informant .] — A search warmut under 
the above Act was executed by the 
Informant who was also chief cmi- 
stahlc : — Jleld : not a ground for 
quashing the oouvlctloii. — it. v. Hee- 
ekknan (1887), 13 O. R. 616. — 

CAN. 


m. Offence twi alleged in informa- 
tion or warrant.] — Certiorari will lie to 
quash a search warrant, which alleges 
no offence, & which is Issued upon an 
information defective in that It alleges 
no offence against deft, or any other 
person ; that no facts or circumstances 
are disclosed showing the causes of 
suspicion, which tended to the belief 
of the commission of an alleged or 
any oflonco with regard to which the 
warrant is deemed essoiitial, & that no 
cause of suspicion or reasonable or 
other grounds for believing that the 
goods wore concealed on the preirnsos 
of deft, are given. — R. v. ITiAiN (1915), 
32 W. L. R. 387.— CAN. 


n. Gromids for belief of location 
of goods not set forth — Effect of .] — 
Whore the information on which a 
search warrant is issued does not sot 
forth the reasons or causes of de- 
ponent's belief that the goods in 
q^uestion are on the premises mon- 
tionod, the search warrant is void, 8c 
the arrest of accused or seizure of goods 
thereunder Is illegal. — R. v. Nelson, 
[1922J 2 W. W. R. 381 ; 69 D. L. R. 
180 ; 37 Can. Grim. Oas. 270.— CAN. 

o. To search for Asiatics — General 
warrant — Bad .] — A general search war- 
rant purporting to authorise a police 
officer to enter any premises by day 
or night & to search for & arrest 
Asiatics illegally in the colony, or 
wanted on warrant, or not in pos- 
session of reglstratiou oortifleates; — 
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to hand him back the money, pltf. brought an 
action claiming the return of his property : — Held : 
the action was maintainable. — Gordon v. M:fiTRO- 
poLiTAN PoiJCB Chief Comb., [1910] 2 K. B. 1080 ; 
79 L. J. K. B. 957 ; 103 L. T. 338 ; 74 J. P. 437 ; 
26 T. L. R. 645 ; 54 Sol. Jo. 719, C. A. 

1702. Aiprest of persons found on premises 

for the purpose of betting.] — A person may be 
found ’’ on premises within the meaning of 
Betting Act, 1853 (c. 119), s. 11, although he only 
comes thereon after the police have entered the 
premises. But the power of arrest given to the 
police by that sect, is limited to the arrest of persons 
found on the premises for tlie purpose of betting. — 
Davis v. Sly (1910), 26 T. L. R. 460. 


Sect. 2. --PRELIMINARY EXAMINATION 
BEFORE JUSTICES. 

Sub-sect. 1. — The Hearing. 

1703. Jurisdiction of justices — Where warrant 
illegal.] — R. v. Huoiies, No. 1459, ante. 

1704. Where complainant dies before 

hearing — Proceedings unaffected.] — Complaint 
having been duly made under 20 21 Viet. c. 83, 

that obscene books were kept by deft, in his shop 
for sale, a warrant for the seizure of such books 
was issued, & after they had been seized deft, was 
summoned to show cause why they should not be 
destroyed. Upon the hearing of the summons an 
order was made for the destiaiction of the books. 
After the issuing of the summons, but before the 
hearing, complainant died, & no application to 
substitute another complainant was made : — Held : 
the proceedings against deft, did not lapse uiion the 
<leaiR of complainant, &; the order was valid. — 
R. V, Truelove (1880), 5 Q. B. D. 336 ; 49 

L. J. M. 0. 57 ; 42 L. T. 250 ; 44 J. P. 346 ; 28 
W, R. 413 ; 14 Cox, C. C. 408, D. C. 

Annotation Mentd. K, V. Spokes, Kx j), Buckley (1012), 

107 L. T. 290. 

1705. Attendance of witnesses — Power to compel 
—Refusal of witness to be bound over.] — A 

justice of the peace may commit a/crac covert who 
is a material witness upon a charge of felony 
brought before liim, & who refuses to appear at 
sessi(jris to give evidence or to find sureties for her 
appearance. — ^B ennet v. Watson (1814), 3 M. & 8. 
1 ; 105 K. R. 512. 

Annolaliuns : — Distd. Cropper v. Horton (1820), 8 Dow. & 

By. K. B. 166 ; Evans v. Rocs (1840), 12 Ad. & EL 55. 

Refd. Cosset v. Howard (1847), 11 Jur. 750. 

1706. Witnesses must be apprised of 

charge under inquiry.] — Wliere pltf. was com- 


mitted by a justice “ for refusing to give evidence 
before him, touching a certain riot & disturbance,” 
without showing that there had been a person 
charged before the justices, & that pltf. was 
apprised of the existence of such charge, with 
respect to which he was required to be examined as 
a witness : — Held : the waiTant of commitment was 
no justification of the magistrate in an action of 
trespass. 

Before a party can be brought into contempt for 
r(?fusing to give evidence before a magistrate, he 
ought to be fully apprised that there is some 
information or charge for an offence then under 
inquiry before the justice (Holroyd, J.). — 
Cropper v. Horton (1826), 8 Dow. & Ry. K. B. 
166 ; 4 Dow. & Ry. M. C. 42. 

1707. .] — A magistrate issued a war- 

rant, reciting that, on complaint on oath before 
liim of a misdemeanour, pltf. was stated to be a 
mateiial witness ; that the magistrate had issued 
a summons requiring i)ltf. to appear to testify his 
knowledge ; that the summons was proved before 
the magistrate to liave been duly served, but pltf. 
did not appear to testify & said that he would not ; 
& that it was necessary for the ends of justice that 
pltf. should appear at the next assizes to testify. 
The warrant then commanded the constable to 
bring pltf. before the magistrate, or some other 
justice, to find sufficient bail to api)ear & give 
evidence at the next assizes testify : — Held : 
the warrant was bad for requiring pltf. to give bail 
at tins stage of the proceedings, assuming that 
the magistrate had power to bring him up by war- 
rant to give testimony. 

I throw no doubt on the power of the magistrate 
to do all that is necessary to compel the attendance 
of those witnesses, whom he knows to be material. 
Here, if the warrant had merely recited the 
refusal of the witness to attend, & directed the 
constable to biing him, there might not be much 
doubt that it would have been justifiable (Lord 
Denman, O.J.). — Evans v. Rees (1840), 12 Ad. 
& El. 55 ; 4 Per. & Dav. 32 ; 9 L. J. M. 0. 83 ; 
4 J. P. 444 ; 4 Jur. 1032 ; 113 E. R. 732. 

1708. Representation of accused by solicitor — 
Right of solicitor to cross-examine.] — Certain 
justices at a preliminary inquiry into an alleged 
case of liighway robbery declined to permit the 
solr. representing prisoners to cross-examine 
witnesses for the prosecution, believing that they 
possessed a discretionary x^ower in the matter ; — 
Held : justices had no discretion to prohibit the 
solr. to prisoners from cross-examining witnesses 
for the prosecution, & the right to cross-examine is 
absolute both under the Summary Jurisdiction 

Held: the conviction could not ho 
impugned. — U. v. Stone (1892), 23 

O. 11. 46.— CAN. 

t. .] — Deft, having been 

unlawfully arrested on a chai'go of 
vagrancy by roasoii of there being no 
warrant, appeared, without protest, 
before a magistrate who dismissed 
the charge. Prior to its dismissal, a 
further charge of having opium in 
his possession, contrary to Opium & 
Drug Act, s. 3, was preferred against 
deft., upon which he was convicted. 
On the hearing of the latter charge, 
accused objected to the jurisdiction 
of the mogistrato on the ground that 
his arrest without a warrant was 
illegal ; — Held : deft., not having 
objected to the illegality of the war- 
rant upon which he was arrested upon 
the charge of vagrancy when tried 
upon that charge, could not raise it 
on the second charge. — K. v. Hurst 
(1914), 30 W. L. R. 176 ; 7 W. W. K, 
994 ; 20 D. L. K. 129 ; 23 Can. GTim. 
Cos. 389.— CAN. 


Held : to bo Invalid. — Ho Sr v. 
Vkunan (1900), T. S. 1074.— S. AF. 
p. Under 17 Uco* 3, c, 56, 8. 10 — 
jwiics to materials for manufacture — ■ 
Not manufactured goods,] — A warrant 
granted under the above sect, to search 
for manufactured goods suspootod to 
have boon purloined or embezzled & 
appi-ehend the person in whose pos- 
session tlioy might bo found, is not 
competent, the statute giving this 
power only in regard to materials for 
inanufacturo. By the above sect, it 
is lawful for two justices upon com- 
plaint made by oath by one credible 
person that purloined or embezzled 
materials were concealed in any 
dwelling-house, etc., to grant a warrant 
for its beir;^ searched. — Barnet v, 
Wp^TE (1849), 11 Dunl. (Ct. of Boss.) 
666 ; 21 Sc. Jur. 190. — SCOT. 

Act 31, 1917, s, 49-^ 
Whether confined to offences mentioned 
in Act.] — warrants Riay bo issued 
under Act 31, 1917,8. 49 ( 1 ) (6) & (c), 
diroctmg search for Sc seizure of any- 


thing as to which thero are reasonable 
groimds for believing that it will 
aiford evidence as to the commis- 
sioner of any uffcuoe, the offences 
1 ‘oforred to being quite goucral & not 
confinod to such os are mentioned in 
sect. 49 (1) (a), as being in iHjspoct to 
corpora delicti. — “ L. S. D.,’* Ltd. v, 
Vaohell, U9181 W. L. D. 127.— 
S. AF. 

PART V. SECT. 2, SUB-SECT. 1. 

r. Jurisdiction of justices — Power of 
one justice to adioum proceedings .] — 
One justioe of the peace has power 
at the return day of the summons to 
adjourn the proceedings till a future 
day, under Buimnary Couviotion Act, 
though jurisdiction to hear the case 
is given to two justices . — Ex p. 
Holder (1866), 6 All. 338.— CAN. 

B. Objection after pleading 

too late.] — Deft, pleaded to a charge 
& raised no objection to the validity 
of the proceedings before a justice 
until the applu. for a certiorari : — 
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Siib-secfs, I <&: 2, A.] * 

Acts, 1879 (c. 49), & 1884 (c. 43), & by the common 
law. — R. V . Griffiths & Williams (1886), 54 

L. T. 280 ; 16 Cox, C. C. 46. 

1709. Statement of accused — When taken.]™- 
If a iirisoner is brought before a magistrate, his 
statement ought not to be taken till the evidence 
against him is gone tlu'ough, & he should be then 
asked if lie has anytliing to say in answer to the 
charge.—H. i;. Fago (1831), 4 C. & P. 566; 2 
Man. & Ry. M. C. 517. 

AnnotalUms : — CODSd. K. v. Boll (1S31), 5 C. & P. 102 ; R. v. 

Watson 3 Car. & Kir. Ill, Refd. Anon. (1831), 

o C. & P. 104, n. 

1710. On cross-examination of witness for 

prosecution — Absence of caution.] — On an exam- 
ination on a charge of felony before a magis- 
trate, piisoncr was asked if he wished to init any 
question to a witness against him. Instead of 
asking anytliing, he made a stai-ement, which was 
written down on the deiiositions, but not signed by 
prisoner, who had received no caution : — Held : 
tliis statement was not evidence per se, but any 
one who he.ard prisoner make it might give evidence 
of it. But in such a case a prisoner ought to be 
told that that was not< the proper time for liiin to 
make a statement. — R. p. Watson (1851), 3 Car. 
A Kir. 111. 

1711. Caution to be used by justices.] — 

A prisoner ought to be told by the magistrate that, 
if lie makes any statement, it may be used as 
eiidence against liim, <fc that he must not expect 
any favour if he confesses ; but the magistrate 
ought not to dissuade him from confessing. — 
R. V. Grp:en (1832), 5 C. & P. 312 ; 1 Nev. & 

M. M. C. 361. 

1712. .] — When a piisoncr is willing 

to make a statement, it is the duty of magistrates 
to receive it, but magistrates, before they do so, 
ought ent/irely to get rid of any impression that 
may have before been on prisoner’s mind, that the 
statement may be used for his own benefit ; & 
inisoner ought also to bti told that what he thinks 
fit to say will be taken down, & may be used against 
liim on his trial. 

Notliing should be returned as a dojiosition, 
unless prisoner had an opportunity of knomng 
what was said, & an opportunity of cross-examining 
the person making the deposition. — R. v. Arnold 
(1838), 8 C. & P. 621. 

1713 . — : Indictable Offences Act, 1847 

(c. 42), s. 18, & Sched. (N).] — Semhle : for the pur- 
pose of proving a prisoner’s statement on his 
examination before a magistrate, it is not sullicient 
that the form given in sched. (N) of the above 


Act has been read over to prisoner, but there must 
be some proof that the caution mentioned Iz the 
proviso contained in the latter part of sect. 
has been also given. — R, v. Kimber (1849), 13 
J. P. 122 ; 3 Cox, C. C. 223. 

Ann/)tation : — ^Refd. H. v. Sansomc (1850), 1 Den. 545. 

1714. .] — (1) A statement made 

by a prisoner before a comndtting magistrate, & 
signed by prisoner & the magistrate, if taken in the, 
form prescribed by sched. (N) of the above Act, is 
admissible in evidence against him at his trial at 
common law. 

(2) It will be prudent for justices always to give 
a prisoner the second caution as well as the first 
when taking liis statement under sect. 18. — R. 
V. Sansome (1850), 3 Car. &; Kir. 332 ; 1 Den. 545 ; 
T. &> M. 260 ; 4 New Mag. Cas. 80 ; 4 New Scss. 
Cas. 152 ; 19 L. .1. M. C. 143 ; 15 D. T. O. S. 119 ; 
14 J, P. 273 ; 14 Jur. 466 ; 4 Cox, C. C. 203, 
C C R 

AnrwtaHon :—As to (2) Refd. R. v. Hedfordwhirc JJ. (1010), 

80 L. J. K. B. 437. 

1715. Witnesses for defence — Should be called.] — 

Anon. (1870), 48 L. T. .To. 367. 

1716 . ,] — It is a great pity when 

justices discourage witnesses from giving evidence 
before f-hem on the initial stage of criminal pro- 
ceedings. They should be encouraged then to give 
evidence (Channell, J.). — R v. Nicholson (1909), 
73 .1. P. 347 ; 2 Cr. App. Rep. 195, C. C. A. 

1717 . .] — Magistrates should do 

nothing to discourage a prisoner from calling Ids 
witnesses at the hearing before them. — R. v, 
Hendry (1909), 25 T. L. R. 635, C. C. A. 

1718. Evidence of accused.] — When an 

accused pei’son charged with an indictable offence 
is about to be committed for trial & intends 
to rely upon cvidenc(i by way of defence, it is 
advisable that he should give evidence before the 
committing justices. Justices should impress this 
upon all accused pei*sons. If an accused person 
omits to give evidence before the justices, the value 
of Ids evidence at the trial will be much lessened. — 
R. V, Humphries (1903), 67 J. P. 396. 

1719. Non-appearance due to mistake — Issue of 
fresh summons.] — R. v. Benneti' & Bond, Ex p, 
Bennett (1908), 72 J. P. 362 ; 24 T. L. R. 681 ; 
52 Sol. Jo. 583, 1). C. 

See, further, Magistrates. 


Sub -SECT. 2. — Depositions. 

A. In General. 

1720. Object of depositions.] — Depositions are 
not taken for the purpose of affording information 


a. .] — An objection to 

the iiiagistrate’s jnriKdiction because 
of the arrest of accused without war- 
rant must bo tak(Ui promptly. It is 
too late to do so after pleading: in the 
if^gular way without T)rote8t. — R. v. 
Tey SiriNO (1920), 1 W. W. R. 546 ; 
.51 I). L. R. 173 ; 15 Alta. L. R. 185 ; 
32 Can. Crim. Cas. 315. — CAN. 

b. Whether power to reduce 

charge .] — Justices of the peace, before 
whom a charge of “ shooting & 
wounding with intent to do grievous 
iiodily harm ” came on for preliminary 
hearing, changed it of their own 
motion to one of common assault & 
convicted & fined accased : — Held : 
the justices had no right to alter the 
charge to one of common assault. — 
Miller v. Lea (1898), 25 A. K. 428.™ 
CAN. 

c. .1 — A magistrate has 

no power to reduce a charge of in- 
tent to do serious bodily harm to one 
of assault, even with consent of Oown 
counsel. — Goodwin v. Hoffman (1908), 


10 W. L. R. 613 ; 15 Can. Crim. Cas. 
270.— CAN. 

d. To try charge of ohstruc- 

tion of peace oMccr ,] — A stipendiary 
magistrate in Nova Scotia has juris- 
diction in a summary conviction pro- 
ceeding to try a charge of obstructing 
a peace officer. — R. v. Solomon, [1918] 
58 D. L. R. 235 ; 31 Can. Crim. Cas. 
171.— CAN. 

e. To hear further charge . — 

Consent of occuseA .] — Whore a person 
already before the ct. consents to a 
charge being then & there made 
against him & proceeded with, the 
magistrate has jurisdiction to hear & 
dotcrinine the charge. — Alves v. 
Crosby (1895), 13 N. Z. L. R. 351.— 

N.Z. 

17161. W itriesses for defence — Should 
he called .] — A person chained before a 
magistrate with an indictable offence 
has a right to call witnesses for his 
defence. — Re Phipps (1883), 8 A. R. 
77.— CAN. 


1718 i. Evidence of accused.]— t 

Deft, was charged by his wife, before m 
magistrate, witli refusing to provide 
necessary clothing & lodging for hci*8olf 
& children. At the close of the case 
for the prosecution, deft, was tendered 
as a witness on his own behalf. The 
magistrate refused to hear his evidence, 
&, without further evidence, com- 
mitted him for trial: — Held: doft.’s 
evidence should have been taken for 
the defence. — R. v. Meyer (1886), 
11 P. R. 477.— CAN. 

f. Duty of justices — Prior to com’ 
rnitinent for trial.] — The duty of a 
committing magistrate is to ascer- 
tain whether by the evidence for the 
prosecution a prirnd facie case is made 
out against an accused. — R. v. Maha 
SiNOii (1871), 3 N. W. 27 ; 14 W. R. 
16.— IND. 

PART V. SECT. 2, SUB-SECT. 2. —A. 

1720 i. Object of depositions,] — The 
object of taking dcposltlous Is not to 
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tQ prisoner. The object of taking the depositions 
is, that if any of tl^e witnesses, whose evidence 
is given before the magistrates, should be unable 
to attend at the trial, or die, there should not, by 
reason of this, be a failure of justice. That is the 
real ground on which the depositions are taken 
(Crbsswetx, J.). — R. V. Ward (1848), 2 Car. & Kir. 
759. 

Annotation : — Mentd. Dawes v. Hawkins (1860), 7 Jur. N. S. 


262. 

1721. Witness must be on oath.] — Where 
magistrates first took the examination of witnesses, 
not on oath, in support of a conviction, & after- 
wards swore them to the truth of their evidence, 
the ct. expressed its disapprobation of the practice. 
— R. V, Kiddy (1824), 4 Dow. & Ry. K. B. 734 ; 
2 Dow. & Ry. M. C. 364. 

1722. .] — A deposition taken in an adjoining 

room to that in which the magistrates sit, by the 
magistrates’ clerk, in the presence of prisoners, 
the witness not bekLg sworn, & afterwards read 
over to the witness before the magistrates, in the 
presence of prisoners, the witness being then sworn 
to the truth of his deposition, is admissible. — R. v. 
Calvert (1848), 2 Cox, C. C. 491. 

1723. Must be In presence of Justices.] — On a 
charge of felony, the witnesses who make the 
depositions on which prisoner is committed should 
be examined in prisoner’s presence, & he should 
hear all the questions put & answered ; & if the 
magistrates’ clerk, before the arrival of the magis- 
trates & of prisoner, examine the witnesses <fc 
take down what they state, & when the magistrates 
&; prisoner arrive the depositions so taken are 
read over to the witnesses in the presence of the 
magistrates & prisoner, & the latter be asked 
whether he has any question to put to any of them, 
this is wrong. — R. v. Johnson (1846), 2 Car. & Kir. 
394 ; 7 L. T. O. S. 370. 


Annotation : — Consd. R. v. Christopher (1850), 4 Cox, C. C. 76. 


1724. .] — R. V, Calvert, No. 1722, ante, 

1725. .] — Prisoners being charged with 

felony before a magistrate, minutes of the examina- 
tion & cross-examination of the witnesses were 
taken in writing under the inspection of the 
magistrate. These minutes were taken to the 
magistrate’s office to T., who proceeded to draw 
up the depositions. The witnesses attended at 
the office, & T., in order to make the depositions 


complete, put questions to them, & inserted their 
answers in the depositions. Neither the magis- 
trate nor prisoners were present at the office. 
The depositions having been so written out, the 
witnesses again appeared before the magistrate, 
& in the presence of prisoners were re-sworn, & 
the depositions were read over to them, & a full 
opportunity was given for cross-examination 
before the depositions were signed by the wit- 
nesses : — Held : counsel for prisoners was entitled, 
without putting in the depositions, to ask a witness 
whether he had not made a certain statement to 
T., in answer to a question put by the latter in the 
course of writing the depositions, although, accord- 
ing to the evidence, the answer would have 
appeared in the depositions. — R. v, Christopher, 
Smith & Thornton (1850), 2 Car. & Kir. 994 ; 

1 Den. 536 ; T. & M. 225 ; 4 New Mag. Cas. 61 ; 

4 New Sess. Cas. 139 ; 19 L. J. M. C. 103 ; 14 
J. P. 83 ; 14 Jur. 203 ; 4 Cox, C. C. 76, C. C. R. 

1726. May be written by justice’s clerk.] — 

At the hearing of a charge of felony the witnesses 
were examined & cross-examined by an attorney 
for prisoner in the presence of the magistrate, & a 
note was made of the heads of what they could 
each prove. Witnesses & prisoner were then 
taken into another room, & the witnesses were 
there, in the absence of the magistrate, examined 
by a clerk, their answers taken in writing by 
him, & their signatures obtained to the paper, 
after which the witnesses & prisoner were again 
brought before the magistrate, & the evidence so 
taken was read over. Prisoner was then cautioned 
by the magistrate, & having previously made a 
statement, signed it, & the magistrate then signed 
the paper : — Held : this course of taking the de- 
positions was irregular, & a deposition so taken was 
inadmissible in evidence. — 

I do not suppose it necessary for the magistrate 
himself to write down the answers (Martin, B.). — 
R. V. Watts (1863), Le. & Ca. 339 ; 3 New Rep. 
175 ; 33 L. J. M. C. 63 ; 9 L. T. 453 ; 27 J. P. 
821 ; 12 W. R. 112 ; 9 Cox, C. C. 395, C. C. R. 
Annotation : — Mentd. Exp. Huguet (1878)» 29 L. T. 41. 

1727. Necessity for presence of accused — Oppor- 
tunity for cross-examination.] — R. v, Arnold, No. 
1712, ante, 

1728. .] — An examination of a witness was 

taken on one day in the absence of prisoner, & then 


afford information to prisoner, but to 
secure the t-estimony. — R. v. Hamilton 
(1866), 10 C. P. 340.— CAN. 

g. Witnefia must he on oath — 
Necessity for presence of accused .] — 
Prisoner having: been arrested on a 
charge of poisoning P., a magistrate, 
the prisoner being kept in custody 
outside, first took down in writing the 
deposition of P., & then swore him to 
the truth of it. Prisoner being thou 
brought into the room, the ma^strate 
slowly read over the deposition to 
P., & asked him if it vras true, & having 
been answered in the affirmative, he 
then re-swore P. to his deposition in 
the presence of prisoner, & road over 
the information to P., to him. De- 
ponent having died, the entire docu- 
ment w'as read in evidence on the part 
of tho Crown at the trial of the pris- 
on(^r : — Held : tho evidence was inad- 
r d^ble both because the information 
val originally taken down without an 
hath having been previously adminis- 
tered to tho Informant, & also because 
prisoner was not present from the 
commencement. — R. v, Walsh (1850), 
5 Cox, C. O. 115.— IR. 

1728 1. Must be in presence of iustices.] 
—Depositions taken at a preliminary 
inquiry, in the absence of the magis- 
trate before whom the case is pro 

J. — VOL, XIV. 


I ceeding, have no legal value whatever ; 

: & tho commitment by tho magistrate 
I of a prisoner for trial, tho bill of 
indictment founded on his illegal 
commitment or on tho illegal deposi- 
tions & the true bill & indictment 
reported by the grand jury are null 
& void. — R. V, Traynor (1901), 
Q. R. 10 K. B, 63.— CAN. 

1723 ii, .] — The declaration of a 

party since deceased was taken by way 
of precognition by a person not a 
magistrate, without witnesses. & when 
the party was not in apprehe^rion of 
deatli ; — Held : an Inadmissible article 
of evidence, although it had been 
subsequently read over to declarant & 
attested by her in the presence of a 
magistrate, — Re M'Intosh (1838), 2 
Swin. 103.— SCOT. 

h. Should be taken down in unriting.] 
— Although tho depositions or a sub- 
stantial summary of the depositions 
of witnesses examined in a summary 
trial must bo taken down in writing, 
duly authenticated & placed in the 
record, this is not so essential a part 
of the proceedings that it cannot bo 
waived by the accused, it being a 
matter of procedure only capable of 
being dispensed with. — R. v. Malis 
( 1922), Q. R. 34 K. B. 297 ; 40 Can. 
Crlm. Cas. 199. — CAN. 


1727 i. Necessity for presence of 
accused — Opportunity for cross- 
examination.}— At a preliminary in- 
quiry before a magistrate on a charge 
of indecent assault on a female, the 
latter’s depositions were taken, prisoner 
being represented by counsel, but 
before her cross-examination was con- 
cluded the proceedings were adjourned 
to a fixed date on account of her illness. 
On the day to which adjournment 
had been made, the magistrate went 
out to the residence of the witness, & 
obtained her signature to her deposi- 
tions as already t.aken, neither prisoner 
nor his counsel being present, &; after- 
wards resumed the inquiry at his own 
office, prisoner being present, but not 
the witness, & on the evidence already 
taken prisoner was committed for 
trial. At the trial the witness was 
proved to be too ill to attend, & her 
depositions taken as above were 
tendered by the Crown & admitted :— 
Held : in view of Criminal Code, s. 687, 
the depositions were Improperly re- 
ceived in evidence, prisoner’s counsel 
not ever having had a full opportunity 
of cross-examining the witness. — R. 
V, Trevannk (19^), 22 C. L. T. 385 ; 
4 O. L. R. 475 ; 1 O. W. R. 587 ; 6 
Can. Crim. Cas. 124. — CAN. 

1728 i. .3 — Prisoner was charged 

with manslaughter. Sc in a second count 

o 
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signed by the magistrate. On the next day 
prisoner was brought up, & the deposition taken & 
signed on the previous day was read in his presence, 
& that of the other prisoners, & an opportunity 
given him for cross-examination. Subsequently 
the witness died : — Held : her deposition so taken 
was admissible in evidence as against prisoner 
absent at the time that it was taken. — R. v. Hake 
(1845), 1 Cox, C. C. 226. 

1729. .1 — R. V. Johnson, No. 1723, ante, 

1780. .] — Before a deposition of a person 

who is dead, or so ill as not to be able to travel, 
can be read on the trial under Indictable Offences 
Act, 1848 (c. 42), s. 17, it must be proved affirma- 
tively on the part of the prosecution that the 
deposition was taken in the presence of accused, 
& that he or his counsel had a full opportunity of 
cross-examining the witness. — R. v. Day (1852), 
19 L. T. O. S. 35 ; 6 Cox, C. C. 55. 

1731 , ,] — Where a deposition of a deceased 

witness, partly taken from the examination of the 
witness in the presence of accused on a previous 
day, &> not then read over, was read over on a 
subsequent examination of the witness in the 
presence of accused, the witness then being further 
examined, & cross-examined on behalf of accused, 
& the notes of the mgaistrate’s clerk of the whole 
being subsequently fair copied in an adjoining 
room, & then read over to the witness in the 
presence of accused, & signed by the witness &> the 


AND PBOOEDDNE. 

magistrate: — Held: this was admissible. — R. 
Bate8 (1860), 2 P. F. 817. 

1782. .] — R. V, Watts, No. 1726, ante, 

1733. .] — R. V, Harris, No. 1766, post 

1734. First hearing abortive — Procedure at 
rehearing.] — Several persons having been charged 
with conspiracy to defraud, a summons was issued, 
& the hearing commenced before a ma^trate. 
When the inquiry had lasted a considerable time, 
& the evidence of a large number of witnesses had 
been taken, the magistrate fell ill & was unable to 
continue the hearing, which had to be recommenced 
before another magistrate. At the commence- 
ment of the rehearing counsel for the prosecution 
proposed to recall some of the witnesses called at 
the first hearing ; to reswear them ; to read to 
them their depositions taken at that hearing, 

, directing them to correct the evidence if & where 
it was maccurate ; to ask them any additional 
I questions that might be thought advisable ; then 
to tender these witnesses for cross-examination, 
with liberty for the prosecution to re-examine 
where necessary ; & then to proceed with the oral 
examination of those witnesses whom the pro- 
secution intended to call but had not called on the 
first hearing : — Held : there was nothing illegal in 
the course proposed, & to accede to the proposal, 
if he thought it expedient in the interests of justice 
so to do, was within the discretion of the magistrate, 
with which the ct. would not interfere. — Ex p, 
Bottomxey, [1909] 2 K. B. 14 ; 78 L. J. K. B. 
547 ; 100 L. T. 782 ; 73 J. P. 246 ; 25 T. L. R. 
371 ; 22 Cox, C. C. 106, D. C. 


with wounding M. with Intent to do 
grlovouB bodily harm. The day after 
the wounding took place, prisoner not 
being present, a constable took down 
M.’s statement in writing before a 
justice, & she signed & swore to it. 
On Oot. 18, prisoner then being present 
with others, the statement was read 
over to M., & accused was told he 
might ask questions. M. was then 
re -sworn & said the statement was 
true. Martin died on Nov. 4. At the 
trial the statement was put in & read 
as a verbal statement made in prisoner’s 
presence & reduced to writing : — Held : 
inadmissible & conviction quashed. — 
R. V. SoiJVRi (1891), 12 N. S. W. L, R. 
18.— AUS. 

k. Statement of deceased person — 
Taken on oath hy Tnagistraie — On proof 
of presence of accnised. ] — The statement 
of a deceased person, taken on oath 
by a magistrate, detailing the oir- 
cumstanceo under which a felony was 
committed upon him, is admissible in 
evidence on the trial of the accused 

S erson under 1 Rev. Stat. c. 156, s. 7, 
aough it is headed, The complaint,” 
etc., instead of ” The examination,” 
etc., 8c does not appear on its face to 
have been in the presence of accused, 
it being proved that it was taken in his 
presence. — R. v . Millar (1861), 5 
All. 87.— CAN. 

1, For prisoner* 8 inspection — Con- 
tained in bundle with depositions in 
another case.] — Where the depositions 
handed prisoner for his inspection are 
contained in a bundle with other 
depositions, but in such way that there 
is no difficulty in understanding those 
applicable to the particular offence 
onarged, there is a sufficient com- 
pliance with Criminal Code, s, 653. — 
R. V . JODREY (1905), 38 N. S. R. 142.— 
CAN. 

m. Reading depositions — Whether 
dvty of Tnagistrate.] — Criminal Code, 
8. 798, relieves the magistrate from 
the duty of reading the depositions 
to the witnesses before accused enters 
on his defence. — R v, Klein (1909), 
15 B. C. R. 165.— CAN. 


n. — Must be in accordance 
with law — Reading before court clerk 
insufficient.] — A. was convicted of 
giving false evidence in a judicial 
proceeding. It was proved that after 
his evidence had been recorded, his 
deposition, upon which the assign- 
ments of perjury were based, was read 
over to him by the ct. clerk, in a place 
where neither the judge nor vakils 
were present : — Held : the conviction 
could not be sustained. The deposi- 
tion upon which the prosecution was 
based not being properly taken in 
accordance with law, should not have 
been admitted in evidence. — Ka- 
MATCHINATHAN CHETTT V. R. (1904), 
I. L, R. 28 Mad. 308.— IND. 

o. Presence of accused or 

pleader necessary.] — The evidence given 
by a witness must be read over to him 
in the presence of accused or his 
pleader, — Jyotish Chandra Muker- 
JEE V. R. (1909), I. L. R. 36 Calc. 
955.— IND. 

p. Evidence taken down in short- 
hand — No ground for quashina con- 
viction.] — A conviction entered by the 
magistrate will not bo quashed on 
certiorari because the evidence was 
taken down by a shorthand reporter. — 
R. V. Bond (1911), 21 Man. L. R. 366,— 
CAN. 

q. Stenographer must he duly 

sworn. 1 — A conviction for an offence on 
evidence taken in shorthand by a 
stenographer who was not sworn to 
truly & faithfully report the evidence, 
& was not a duly sworn official ct. 
stenographer as required by Criminal 
Code Amendment Act, 1913 (c. 13), 
8. 25, was quashed on certiorari as 
having been made without jurisdiction. 
— R. V. Limerick, Exp. Dewar (1916), 
44 N. B. R. 233 ; 27 Can. Crlm, Cas. 
309.— CAN. 

r. SHpht defect in deposition — 
Insufficient to quash charge preferred 
by agent of Attorney-General.}-— Where 
there were some slight defects in 
the form in which a magistrate had 
returned depositions to the proper 
ct. : — Held : the defects could not be 


sot up as a groimd for quashing a 
charge preferred by an agent of the 
A.-G. under Criminal Code, s. 873 a. — 
R. V. McClain (1915), 30 W. L. R. 
388; 7 W. W. R. 1134; 8 Alta. 

L. R. 73.— CAN. 

fi. Right of accused to have de- 
positions read again.] — Accused may 
avail liimself of an omission by a 
magistrate to ask whether he wishes 
depositions to bo read anew by motion 
to quash the indictment before the 
assizes. — R. v. Beaulieu, [1917] Q. R. 
26 K. B. 151.— CAN. 

a. Not where evidence taken 

in shorthand.] — Criminal Code, s. 681, 
ss. 1, providing tor the justice on a pre- 
liminary Inquiry after the depositions 
have boon signed reading, or causing 
them to be read, again to accused, 
unless accused dispenses therewith, 
does not apply where the evidence has 
been taken In shorthand. — R. v. 
Macdonald (1920), 1 W. W. R. 1002 ; 
51 D. L. R. 539; 15 Alta. L. R. 302.— 
CAN. 

b. Two persons accused of offence 
— Depositions against one applied hy 
consent against the other. ] — Two persons 
were accused of an offence, & at the 
preliminary hearing after the deposi- 
tions had been taken against one of 
them, the same evidence was by 
consent on behalf of the prosecution 
& of counsel for the defence applied 
to the other, the witnesses being called 
8c re -sworn to the application of the 
same evidence; — Held: no* objection 
could bo taken at the trial against such 
use of the evidence. — R. v. Trefiak, 
[1919] 2 W. W. R. 794 ; 47 D. L. R. 
497 ; 12 Sask. L. R. 312.— CAN. 

0 . Prisoner's mark on deposition 
— Name attached by clerk.}— the 
deposition of a marksman, the petty 
sessions* clerk attached prisoner's 
name, so that it appeared to have been 
signed by prisoner’s mark ; — Held : 
this deposition was properly received 
in evidence against prisoner. — R. v. 
Mullen (1862), 14 Ir. Jur. 304 ; 9 
Cox, C. 0. 339.— m. 
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B, The Caption, 

1735. Applies to . M the depositions.] — If there 
be a caption at the head of the body of depositions 
taken in the case, that is sufficient. 

The heading applies to all the depositions 
(Aldbrson, B.), — H. V, Johnson (1847), 2 Car. & 
Kir. 354. 

1736. Is part of the deposition — Should be added 
when deposition is made.] — B. v, Prestridgb 
(1881), 72 L. T. Jo. 03. 

1737. Contents of.]^ — Upon the trial of prisoner 
for unlawfully obtaining a promissory note by 
false pretences, the deposition of prosecutrix, 
proved to have been regularly taken before the 
committing magistrate, stated by way of caption 
or title that it had been taken in the presence & 
hearing of H., the prisoner, late of, etc., wife of 
J. of the same place, labourer, who is now charged 
before me this day for obtaining money & other 
valuable security for money from M., the prose- 
cutrix, “ then & there being the money of,” etc. : 
— Held : such title or caption charged an offence 
against prisoner with sufficient distinctness, &; the 
deposition had been properly received in evidence 
at the trial, after due proof of the absence of 

The title or caption of the written deposition of 
a witness, taken before a committing magistrate, 
need state no more than that it is the deposition 
of the witness, & that the examination had refer- 
ence to the particular charge upon which prisoner 
is being tried. — R. v, Langbridoe (1849), 2 Car. 
& Kir. 975 ; 1 Den. 448 ; T. & M. 146 ; 3 New 
Sess. Cas. 645 ; 18 L. J. M. C. 198 ; 13 L. T. O. S. 
551 ; 13 J. P. 425 ; 13 Jur. 545 ; 3 Cox, C. 0. 
465, C. C. R. 

Annotation: — Consd. R. v. Galvin (1865), 10 Cox, C. C. 198. 

1738. .] — A. D. having had a rape com- 

mitted upon her by the two prisoners, next day, in 
distress of mind, cut her throat, & being likely to 
die, a magistrate was sent for &, in the presence 
of prisoners, her deposition was properly taken. 
She was told she was likely to die, & she died a 
few days afterwards. Subsequently other wit- 
nesses gave evidence against prisoners before a 
different magistrate, & to these latter depositions 
the deposition of deceased was attached, without 
any separate caption : — Held : the deposition of 
deceased, having no caption showing on what 
charge it was taken, was inadmissible in evidence. 
— R. V, Newton & Carpenter (1859), 1 F. & F. 
641. 

Annotation: — Consd. R. v. Galvin (1865). 10 Cox, C. C. 198. 

1739. Fresh caption for each day’s hearing — 
Order of depositions.] — A private prosecutor not 


having the privilege that a police constable pos- 
sesses of imprisoning a person on mere suspicion 
that a felony has been committed, false imprison- 
ment results if the person is detained by the 
private prosecutor. Arrest, however, by a police 
constable which follows the placing of the case in 
his hands to do his duty is not an arrest by a private 
prosecutor, but is an arrest by the police constable. 

The fact that a person is not actually aware that 
he is being imprisoned does not amount to evidence 
that he is not imprisoned, it being possible for a 
person to be imprisoned in law without his being 
conscious of the fact & appreciating the position 
in which he is placed, laying hands upon the person 
of the party imprisoned not being essential. The 
depositions of witnesses taken in pursuance of 
Indictable Offences Act, 1848 (c. 42), s. 17, in the 
form set forth in the sched. to that Act should 
appear in chronological order, a record of the 
depositions being kept day by day with a fresh 
caption at the beginning of each day’s proceedings 
showing what witnesses have been examined on 
that day, & what part of their evidence has been 
given on that day. — Meering v, Grahame- White 
Aviation Co., Ltd. (1919), 122 L. T. 44, C. A. 

C, The Signatures of the Justices. 

1740. Necessity for.] — Depositions taken in 

cross-examination at a subsequent time to those 
in chief & not signed by the committing magistrate 
are so irregular as to prevent the whole depositions 
from being read against a prisoner ; & this, 

although both are proved by one of the committing 
magistrates to have been accurately taken. — R. t;. 
France G839), 2 Mood. & R. 207. 

Annotation R. v. Parker (1870), 18 W. R. 353. 

1741. When made — As the deposition is made,] 
— (1) A party charged before a magistrate with an 
offence is entitled to copies of the depositions under 
Trials for Felony Act, 1836 (c. 114), s. 3, when he 
is finally committed or held to bail for the purpose 
of trial ; but not on his being remanded for further 
examination. 

(2) A magistrate committing for re-examination 
ought at each examination to subscribe the 
depositions then taken, the witnesses having first 
signed, & not to defer the subscription by liimself 
& the witnesses till he determines upon committing. 
— R. V. London (Lord Mayor) (1844), 5 Q. B. 
655 ; 1 Dav. & Mer. 484 ; 1 New Sess. Oas. 40 ; 
2 L. T. O. S. 346 ; 8 J. P. 854 ; 114 E. R. 1358 ; 
sub nom. Ex p. Fletcher, 13 L. J. M. C. 67 ; 
8 Jur. 269. 

1742. Where made — At the foot of deposition.] — 

A magistrate must sign a deposition of a witness 
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1785 i. Applies to all the depositions.'] 
— 11. V. Thompson (1904), 7 Terr. L. R. 
188.— CAN. 

173511. .] — Where the proceed- 

ings before the justice, Including the 
depositions, appear on a number of 
sucooBsive pages fastened together, 
the evidence of each witness being 
signed by the witness, & on the last 
page just below the signature of the 
last witness the following statement 
is signed by the justice, “having con- 
sidered the above evidence I remand 
acousod for trial at the next ot. of 
criminal Jurisdiction to be holden at 
B.,“ this is sufflclont authentication 
of all the depositions returned into ot. 
by the Justice. — R. v. Kostiuk, [1919] 
2 W. W. R. 352 ; 47 D. L. R. 299.— 
CAN, 


1785 lii. .1— Whore the heading 

In a deposition of a deceased witness 
merely states “ caption os in No. 1,” 
« the deponent in No. 1 is a Hying 


witness, the heading is suflicient to 
incorporate the deposition of the 
deceased witness with that of No. 1, 
& to make it admissible in evidence. — 
R. V. SCANLAN (1910), 44 I. L. T. 
228.— IR. 

d. ^Contents of — Charge appearing 
in body of depo^ion.] — -in a trial for 
manslaughter the deposition of the 
deceased was offered tn evidence by the 
Crown. It had no caption, & no state- 
ment of any particular charge against 
him had been made to prisoner pre- 
viously to the deposition being taken. 
The deposition itself, however, showed 
that prisoner had stabbed the witness ; 
— HeXd: the deposition was not ad- 
missible In evidence. — R. v. Galvjn & 
Farrell (1865), 10 Cox. C. C. 198. — 
IR. 

e. Certtficale of formality — When 
made. }— Depositions taken under Jus- 
tices of the Peace Act, 1866, s. 52, were 
separately signed by the ^tnesses & 
the resident magistrate. Sc at the end 


of thorn there was a certificate to the 
effect that the requirements of the 
section had been complied with ; but 
the certificate was not \vTitten until 
some days after : — Held : although It 
is desirable that such certificate should 
be written without delay, the statute 
does not require the certificate to be 
written at once, 8c therefore the 
deposition snffloiently purported to 
have been taken according to the 
Act. — R. V . Baker (1871), 1 C. A. 
409.— N.Z. 


PART V. SECT. 2. SUB-SECT. 2.~C. 

f. How proved.] — R. v. Thompson 
(1904), 7 Terr. L. R. 188.— CAN. 

g. When made — Failure to sign — • 
Whether validity of trial affected .] — 
The failure of the magistrate to sign 
the depositions at the preliminary 
hearing of an accused does not affect 
the validity of the trial. — ^R. v. 
Trefiak, [1919] 2 W. W. R. 794 ; 47 

o 2 
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at the foot of such deposition.- R. v. Richards 
(1866), 4 F. & F. 860. 

Annotation : — ^Refd. K. v. Parker (1870), L. Tt. 1 C. C. R. 225. 

1743. Sufficiency of.] — It was proved by the 
magistrate’s clerk that the deposition of prosecutor 
was taken before the magistrate, in the presence 
of prisoner, who had a full opportunity of cross- 
examining. The deposition was taken on the 
same sheet of paper with those of the other wit- 
nesses, At the end of that last deposition were 
the words, “ sworn before me,” & the magistrate’s 
signature. Prosecutor had died before the trial : — 
Held : on the above facts being proved, the de- 
position was receivable in evidence on the trial, 
although the magistrate had not put his signature 
to this particular deposition. — R. v, Osborne 
(1837), 8 0. &P. 113. 

1744. .] — In a case of felony the depositions 

had one caption, wliich mentioned the names of 
all the witnesses, & at the end had one jurats which 
also contained the names of all the witnesses, & 
to which was added the signature of the magis- 
trate, & each witness signed his own deposition : — 
Held : this was correct. — R. v. Young (1850), 
3 Car. & Kir. 106. 

Ann/iiation FoUd. H. V . Parker (1870), L. R. 1 C. C. R. 225. 

1745. R. V, OOLRINS (1863), 60 0. C. Ct. 

Gas. 113. 

Annotation : — Dbtd. R. v. Richards (1806), 4 F. & F. 8G0. 

1746. .] — The fact that the whole of the 

depositions are signed by the magistrate is sufficient 
although the actual deposition is not signed. — 
R. V. Lee (1804), 4 F. & F. 63. 

Annotations :—Fo\\d, R. v. Parker (18701, L. R. 1 C. C. R. 

225. Refd. R. V . Edmunds (1909), 25 T. L. H. 058. 

1747. .] — Where the deposition of deceased 

is on separate sheets, it is not necessary that the 
magistrate before whom such deposition is taken 
should sign his name on each separate sheet, but 
it is sufficient that the magistrate should sign liis 
name on the last sheet. — R. v, Carrol (1869), 11 
Cox, C. C. 322. 

1748. .] — It is not necessary that each 

deposition should be signed by the justice taking 
it. Therefore where a number of depositions 
taken at the same hearing on several sheets of 
paper were fastened together signed by the 
justices taking them once only at the end of all 
the depositions : — Held : this was sufficient. H. 
V. Bicliards^ No. 1742, ajiie, overd. — R. v, Parker 
(1870), L. R. 1 C. C. R. 225 ; 39 L. J. M. C. 60 ; 
21 L. T- 724 ; 34 J. P. 148 ; 18 W. R. 353 ; 11 
Cox, C. C. 478, C. C. R. 

/>. What Deposition should include, 

1749. Everything material to the charge.] — 
Though he may not in legal strictness be bound to 
take down more than is material to prove the 
felony, yet since the passing of Trials for Felony 
Act, 1836 (c. 114), giving prisoners the right to a 
copy of the depositions against them, the magis- 
trate ought to return all that was said by the wit- 
nesses with respect to the charge, as the object 
of the legislature was to enable prisoners to know 


AND PrOCEDUBE. 

what they have to answer on their trial. — R. v, 
Grady & Curley (1836), 7 C. & P. 660. 

1750. .] — A magistrate is not bound by law 

to return all that is stated by the witnesses on a 
charge of felony, but only all that which is material 
to the case. — R. v, Coveney (1837), 7 C. <fe P. 667. 

1751. .] — Magistrates, on the examination 

of persons charged with felony, are only required 
by law to put down so much of the evidence as is 
material.— -R. v. Thomas (1837), 7 C. & P. 817. 

1752. .]— R. tL Way (1837), 1 J . P. 2. 

1753. Should not follow the exact words of the 
statute.] — A justice of the iieace should not allow 
depositions to be framed in the words of a clause 
in a statute under which the party is committed. — 
Mills v. Collett (1829), 6 Bing. 85 ; 3 Moo. & P. 
242 ; 2 Man. & Ry. M. C. 262 ; 7 L. J. O. S. M. C. 
97 ; 130 E. R. 1212. 

Annotation: — ^Mentd. Wilkins v. Hemsworth (1 838), 3 

Nev. & P. K. B. 65. 

1754. Answers to questions — By Justices to test 
capacity of witness.] — It would be always desirable, 
when a person of weak intellect is examined before 
a magistrate in a case of felony, that the magis- 
trate’s clerk should take down in the depositions 
the questions put by the magistrate, Sd the ans Wei's 
given by the witness, as to the witness’s capacity 
to take an oath. — R. v. Painter (1847), 2 Car. & 
Kir. 319 ; 2 Cox, C. C. 244. 

1755. In cross-examination — By accused.] 

— If prisoner or Ids counsel cross-examine the 
witnesses when before the magistrate, the answer's 
of the witnesses to the cross-examination ought 
to be taken down by the magistrate, & returned 
to the judge.— R. r. Potter (1829), 7 0. & P. 
650, n. 

1756. Incidental observation made by accused.] — 

R. V, Moore {temp, 1834-55) ; Matth. Cr. Law 
157 ; cited in 2 Russell on Crimes & Misdemeanours, 
8th ed. at p. 2067. 

Annotaiion : — ^Refd. H. v. Carpenter (1847), 8 L. T. O. S. 558. 

1767. .] — Where, during the examination of 

a witness before a magistrate, in support of a 
charge of felony, prisoner interposed an observa- 
tion which is material to the case, such observation 
should be taken down in the depositions ; & if it 
be not, the judge at the trial will not allow any 
evidence of it to be given. — R. v, Weller (1846), 
2 Car. & Kir. 223. 

1758. .] — An incidental observation made 

by prisoner in the coui'se of his examination before 
a magistrate, which is not taken down as part of 
prisoner’s statement, is not admissible in evidence 
against him at the trial if it relate to any matter 
which formed part of the judicial inquiry then 
being conducted before the magistrate. — R. v. 
Carpenter (1847), 8 I.. T. O. S. 558 ; 2 Cox, C. C. 
228. 

1759. Transmission of depositions to court of 
trial — Confession by accused.] — It is the duty of a 
magistrate to return to the judge not only the 
depositions of ^vitnesses, but also any confession 
taken down as made by a prisoner, & it is no 
excuse for not doing so that the confession was 
wanted to be sent before the grand jury. — R. v. 
Fallows (1832), 5 C. & P. 508 ; 1 Nev. & M. M. C. 
354. 


D. L. R. 497 ; 12 Sask. L. R. 312.— 

CAN. 

h. WTiere inade — Incorrectly placed 
— Whether deposition rejected.] — l)epo- 
flitions to which a magistrate nos 
affixed his slifriature are not to be 
rejected because such signature is 
possibly not placed In the most correct 
place. — R, V . Jodrky (1905). 25 0. L. T. 


109.— CAN. 

PART V. SECT. 2, SUB-SECT. 2.— D. 

1749 i. Everything material to the 
charge.] — Prosecutor, at the trial, 
stated that ho was assaulted by A., B., 
& C.. & that he had deposed to same 
effect before the magistrates ; but on 
production of his depositions, the name 
of C. did not appear therein : — Held : 


I prosecutor’s credit was not necessarily 
affected by the non-appearance of 
j C.’s name in the depositions, as the 
magistrate who took the depositions 
might, in the exercise of his discretion, 
have suppressed all mention of C., 
that person being then at large. — 
R. V . Mulligan (1839), 1 Craw. & D. 
16.— IR. 
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1760 . Statement of accused — Made before 

charge.] — A., who was a witness for the prosecution 
against B., on a v:>arge of arson had just been 
examined by the ma^strate before any specific 
charge was made against any person, & has de- 
position taken in writing. A. was next accused 
of the offence, & his statement as a prisoner was 
also taken down by the magistrates. After tliis B. 
was charged with the offence, & A. examined as a 
witness, when A.’s statement made at the time 
was taken down, B. being then committed : — 
Held : all these statements of A. so taken down 
ought to be delivered to the judge, &; not merely 
the statement made when B. was committed. — 
R. V. Simons (1831), 6 C. & P. 540 ; 2 Nev. & 
M. M. C. 598. 

1761 . Evidence of witnesses not bound 

over.] — It is the duty of a magistrate to return all 
the depositions taken against a prisoner, & not 
merely the depositions of those whom he thinks 
proper to bind over as witnesses. — R. v. Fuller 
(1830), 7 C. & P. 269 ; 3 Nev. & M. M. C. 425. 

1762 . .] — In a case of felony the com- 

mitting magistrate is not bound to bind over all 
the witnesses who have been examined before him 
in support of the charge, but only those whose 
evidence is material to the charge ; but it is very 
desirable that all that has been given in evidence 
before the magistrate should be transmitted to the 
judge.—R. V. Smith (1845), 2 Oar. & Kir. 207. 
Annotation : — ^Mentd. R. v. Dibley (1819), 2 Car. & Kir. 81 <S. 

E. Deposition of Witness who is Dangerovsly ill. 

1763 . Procedure under Criminal Law Amend- 
ment Act, 1867 (c. 35 ), s. 6 — Duty of justices — 
By whom depositions to be taken.] — A niagistrate, 
before whom a person charged with an indictable 
offence is brought, is bound under Indictable 
Offences Act, 1848 (c. 42), s. 17, to go to the resi- 
dence of a witness who is so dangerously ill that 
ho is unable f ;0 appear in ct. in order to take the 
deposition of the witness in the presence of accused, 
provided that it is practicable & permissible for 
him to do so. The question whether or not it is 
practicable for the magistrate to take the deposi- 
tion must be decided by the magistrate in liis 
discretion, wliich he must exercise in a judicial 
manner. This obligation exists whenever a pei*son 
is charged with any indictable offence, & not 
merely in cases of murder or manslaughter, & does 
not depend on whether the magistrate is asked by 
a superior officer of the police to take the deposition. 
If it is not practicable to take the deposition 
application may bo made under sect. 6 of the 
1807 Act to another justice to take the deposition. 
— R. V. Bros, Ex p. Hardy, [1911] 1 K. B. 159 ; 
80 L. J. K. B. 147 ; 103 L. T. 728 ; 74 J. P. 483 ; 
27 T. L. R. 41 ; 55 Sol. Jo. 47 ; 22 Cox, C. C. 352, 
H. C. 

1764 . Notice to accused essential.] — Q. 

was charged on an indictment with the wilfiil 
murder of D. D. was taken to hospital &, having 
been told by the medical attendant that he thought 
there were little hopes of her living, & that he 
thought she was going to die, «& she herself saying, 

PART V. SECT. 2, SUB-SECT. 2.~E, 

k. Woman expecting confinement 
— liemoval dangerous.] — On the ovi- 
dcnco of a medical man that a witness, 
who lived 10 miles from the ot., expected 
her conlinement, & that It would be 
dangerous to her life to attend ct., her 
depositiou was admitted in evidence : — 

Held : it was rightly received. — R. v. 

Webster & Wells (1880), 1 N. S. W. 

L. R. 331.~~AUS. 

l. Evidence taken in narraiice 
form — Put in as dying deposition ,} — 


“ I know I shall never get better ; what will 
become of my poor children ; made a statement 
which was taken down in writing in the presence 
of the magistrate. At the trial it was proposed 
on behalf of the prosecution to give this statement 
in evidence under sect. 6 of the above Act ; — Held : 
the proviso at the end of the sect, overrode the 
whole sect. & the statement could not be read in 
evidence without proof of notice having been given 
to the accused, before it was taken, & that statute 
could have no operation in the case of a deposition 
taken while accused was keeping out of tfxe way, 
as the notice was required to be given to accused 
before the taking of the statement, & not simply 
before the reading of it. — R. v. Quigley (1808), 18 
L. T. 211, N. P. 

1765. Notice must be in writing.]— 

The notice intended by sect. 0 of the above Act is 
a notice in writing, & a statement on oath or 
affirmation by a person dangerously ill is inad- 
missible against a prisoner where he has only had 
oral notice of the intention to take the same, 
although he was present when the statement was 
taken.— R. v. Shurmer (1886), 17 Q. B. H. 323 ; 
.55 L. J. M. C. 155 ; 55 L. T. 120 ; 50 J. P. 743 ; 
34 W. R. 050 ; 2 T. I.. R. 737 ; 10 Cox, C. C. 94, 
0. C. R. 

Annotation .-—FoUd. H. V. Harris (1918), 82 J. P. 196. 

1766. ,] — Prisoner under arrest 

on a charge of performing an illegal operation was 
taken to the hospital where the woman on whom 
it was alleged that she had performed the operation 
was lying dangerously ill. The woman’s deposition 
was then taken in the i^resence of prisoner, a 
justice of the peace, <&; a clerk of the justices, but 
no notice in writing had been served upon prisoner 
of the intention to take the evidence. The woman 
subsequently died, &. at the trial of prisoner for 
murder it was sought to put the deposition of 
deceased in evidence under the above Act or, 
alternatively, under Indictable Offences Act, 1848 
(c. 42) : — Held : the dei^osition was not admissible 
in evidence under the 1867 Act, because no notice 
in wilting of the intention to take the evidence 
had been served upon prisoner, nor under the 
1848 Act as prisoner had not had a full oppor- 
tunity of cross-examining deceased. — R. v. Harris 
(1918), 82 J. P. 190 ; 20 Cox, C. C. 143. 

1767. What is reasonable notice.] — 

R. V. Bottomley, R. r. Earnshaw (1903), 115 
L. T. Jo. 88. 

1768. Opportunity to cross-examine.] — R. 

V. Prestridge, No. 1736, ante. 

1769. Necessity for signature of witness.] — 

A deposition of a woman who subsequently died 
was taken by a magistrate at a hospital. At the 
time the deposition was taken, it was intended 
that it should be taken in accordance with the 
provisions of sect. 0 of the above Act. Accused 
was present & had a full oppoi*tunity of cross- 
examining the witness. The deposition was read 
over to the witness & she assented to it as correct, 
but she did not sign it as her hands had been 
seriously burnt & were covered with bandages. 

murder .] — An accused person was 
charged with a certain offence at a 
police ct., & was then brought to a room 
where a witness was lying dangerously 
ill & was again charged & informed that 
the witness was about to give evidence. 
The deposition of the witness was then 
taken in the form proscribed by 
Justices Act. Subsequently accused 
was committed for trial on the offence 
charged before the same justice : — 
Held : the deposition was taken on a 
preliminary or other investigation 
within the meaning of J ustices Act , 


The statement of a person dangerously 
ill & not likely to recover taken by a 
j ustice with duo observance of 
Justices Act, 1902, ss. Ill, 112, is not 
rendered Inadmissible in evidence by 
the fact that it has boon taken in a 
narrative form instead of in he form 
of question & answer, & that it has been 
put in as a dying depositiou. — R. t'. 
Alam'JOmundie (1900), 8 W. A. L. R. 
130.— AUS. 

m. Admissibility of depoaUion of 
dying person on i,rial of accused for 
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Sub-sect, 2 , E, F. ; sub -sects , 3 4. ] 

It woiild have been harmful to her to take the 
bandages off, & it was impossible for her to sign 
or make a mark with them on. The magistrate 
who took the deposition signed it, & he was one 
of the magistrates who iiltimately committed 
accused for trial : — Held : the deposition had 
been taken in accordance with the provisions of 
the Indictable Offences Act, 1848 (c. 42), s. 17, S& 
was admissible, although it had not been signed 
by the witness. — R. v, Holloway (1901), 66 J. P. 
712. 

1770. Necessity for caption.] — R. v, 

Pkp:stridge, No. 1736, ante, 

.] — A deposition of a dying 
person taken under sect. 6 of the above Act is 
not admissible in evidence unless it states the 
place where it is taken. — R. v, Curtis (1904), 21 
T. L. R. 87. 

1772. Effect of non-compliance — Cross- 

examination of prisoner.] — Upon an indictment 
for murder, a statement made by deceased, in the 
presence of prisoner, was held to be inadmissible 
as a dying deposition, on the grounds that the 
above Act had not been complied with. The 
statement was not admissible as a dying declara- 
tion. Prisoner was called in his own defence : — 
Held : though the whole matter of the statement 
might be put to prisoner in cross-examination, it 
was better in such a serious cases t-o limit this 
part of the cross-examination as to questions 
then put by prisoner relating to the defence now 
set up by him. — R. v, Simpson (1898), 62 J. P. 
825. 

Jnnoioiion : — ^Re!d. R. v. Holloway (1901), 05 J, P. 712. 

1773. Procedure under Indictable Offences Act, 
1848 (c. 42), s. 17 — Deposition must be taken by 
committing Justices.] — A deposition taken by 
virtue of sect. 17 of the above Act, may be read 
in evidence against prisoner, although taken 
before two magistrates who acted only upon that 
occasion, & prisoner was afterwards committed for 
trial by another magistrate. — R. v, De Vidil 
(1861), 9 Cox, C. C. 4. 

Annotations: — Consd. lie Guerin (1888), 68 L. J. M. C. 42. 

Reid. Exp. Hiiguet (1873), 29 L. T. 41. 

1774. .]— R. V, Rees (1888), Times, 

Dec 20 

1775. ' .]— R. V, Day, No. 1730, ante, 

1770. Opportunity of accused to cross- 

examine — Opportunity presumed from presence.] — 

Where it is proved that prisoner was present 
when the depositions of deceased were taken 
although the law will presume that, as he was 
present, he had a “ full opportunity ” within 
sect. 17 of the above Act, evidence may never- 


theless be offered to prove that he had not a “ full 
opportunity ’’ within sect. 17 so as to render the 
depositions inadmissible. — R. v. Peacock (1870), 
12 Cox, C. C. 21. 

Annotation: — ^Refd. R. v, Shurmer (1886), 2 T. L. R. 737. 

1777. SufUoient though Criminal Law 

Amendment Act, 1867 (c. 35), s. 6 not complied 
with.] — A deposition of a dying person was taken 
by a magistrate at a hospital in the presence of 
accused, & all the requirements of sect. 17 of the 
1848 Act were complied with: — Held: the 
deposition was admissible in evidence on the trial 
of accused for murder, although the requirements 
of sect. 6 of the 1867 Act had not been complied 
with.— R. V, Katz (1900), 64 J. P. 807 ; 17 

T. L. R. 67. 

Annotations : — ^Refd. R. i’. Lees (1907), 71 J. P. Jo. 342 ; R. 

r. Harris (1918), 82 J. P. 196. 

F, Right of Accused to Copies of the Depositions, 

1778. On committal for trial — Not on remand.] 
— R. V, London (Lord Mayor), No. 1741, ante, 

1779. Not on being bound over.] — Indict- 

able Offences Act, 1848 (c. 42), s. 27, which gives 
to accused the right to a copy of the depositions 
taken against him, applies only to the case of a 
person committed to prison or admitted to bail 
for the purpose of being tried. Where, therefore, 
H. had been committed to gaol until he should 
give sufficient securities for keeping the peace, & 
for appearing at the sessions or the assizes to do 
what should be then enjoined by the ct. : — 
Held : he was not entitled to a copy of the 
depositions under that sect. — R. v, Hereford- 
shire JJ. (1850), 1 L. M. & P. 323 ; sub nom. 
Ex p, Humphrys, 4 New Mag. Cas. 86 ; 4 New 
Sess. Cas. 179 ; 19 L. J. M. C. 189 ; 15 L. T. O. S. 
142 ; 14 J. P. 340 ; 15 Jur. 608. 

1780. No right to copy of statement made by 
himself.] — A prisoner is not entitled, under 
Trials for Felony Act, 1836 (c. 114), s. 3, to a 
copy of his own statement returned by the magis- 
trate, as made before him, but only to a copy of 
the depositions of the witnesses against him. — 
R. V. Aylett (1838), 8 C. & P. 609. 

Discovery & Inspection .] — See Nos. 4661, 4662, 
post. 


Sub-sect. 3. — Remand. 

1781. When remand granted.] — On charges of 
felony, a magistrate has a power to commit for 
re-examination for a reasonable time. What is a 
reasonable time will greatly depend upon the 
circumstances of each case, fifteen days is an 
unreasonable time, unless there be circumstances 
to account for it, & those circumstances it will be 


No. 27, of 1902, 8. 409, eub-s. 3, & was 
admissible in evidence on the trial of 
the accused for an offence of a more 
serious nature. — A.-G. of New Souih 
Wales v. Jackson (1906), 3 C. L. R. 
730.— AUS. 

n. Notice served on accused — No 
offence specified.^ — The evidence of a 
person dangerously ill had been taken. 
Notice that this statement woiild be 
taken was served on accused. The 
notice did not specify any offence nor 
did It mention that the deposition to 
be taken related to an indictable 
offence : — Held : notice was not reason- 
able In that it gave no Information as 
to the offence, & conviction must be 
quashed. — R. v, LEtmo Tai (1920), 15 
Hong Kong L. R. 62.— HONG KONG. 

PART V. SECT. 2, SUB-SECT. 2.— F. 

1778 1. On committed — Not on re- 
mand.} — ^Accused, under remand Is not, 


before the commencement of the 
preliminary inquiry, entitled to copies 
of statements made on oath by various 
persons & recorded by the magistrate 
imdor Code of Criminal Procedure, 
ss. 162 & 164. Such statements may, 
however, be put to contradict the 
persons making them when called os 
witnesses, & it will then form part of 
the record, of which accused will be 
entitled to a copy after commitment. 
There is no general principle of 
common law which would entitled an 
accused person to copies of such docu- 
ments. — R. V, MtJTHlA SWAMIYAB 
(1907), I. L. R. 30 Mad. 466.— IND. 

1778 ii. .3 — Foley v. Fitz- 

oiBBON (1888), CMmos (Ireland) Act 
Cases, 193. — iR. 

1780 1. No right to copy of statement 
made by himself.] — Prisoner Is not 
entitled, under 6 & 7 Will, i, c. 114, 
to a copy of his owu statement made 


by him before a magistrate. — R. v. 
Glennon, Toole & Magrath (1840), 
1 Craw. & D. 359.— IR. 

o. After conviction — To found charge 
of perjury.] — When prisoner has been 
tried & convicted, the ct. will not 
allow him copies of the depositions of 
a Crown witness, for the puspose of 
assigning perjury upon them. — R. v. 
Dunne (1838), X Jebb. & S. 407.— IR. 


PART V. SECT. 2, SUB-SECT. 8. 

p. When remand granted — Discre- 
tion of justices,] — Umess It appoars 
that the refusal of a justice to grant 
an adjournment results In the aooused 
being prevented from having a fair 
trial — from making “ his full answer & 
defence — the bond fide exercise of 
discretion 1^ the Justloe cannot be 
reviewed.— R. Tally (1916), 30 
W. L. R. 390 ; 7 W. W. R. 1178; 
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incumbent on the magistrate to show. — Davis v. 
Capper (1829), 4 0. & P. 134 ; subsequent pro- 
ceedingSt 10 B. & C 28. 

Annotaiiona : — ^Refd. Cave v. Mountain (1840), 1 Man. & G. 
257. Mentd. Ash v. Dawnay (1852), 8 Exon. 237 ; Kemp 
V. NevlUe (1861), 31 L, J. 0. P. 158. 

See Indictable Offences Act, 1848 (c. 42), s. 21 ; 
& Criminal Justice Administration Act, 1914 
(c. 68), s. 20 (2). 

1782. Civil proceedings pending.] — A 

magistrate cannot judicially consider, as ground 
for adjourning a summons for libel, pending 
civil proceedings between different parties for a 
different libel, though arising out of the same 
matters. — R. v, Evans (1890), 62 L. T. 670 ; 
64 J. P. 471 ; 17 Cox, C. C. 81, D. C. 

Annoiations : — ^Refd. R. v. Bennett & Bond, Ex p. Bennet 
(1908), 72 J. P. 362. Mentd. R. v. Southampton JJ., 
Ex p. Lebern (1907), 96 L. T. 697 ; R. v. Fox, Ex p. 
Plympton St. Mary R. D. O. (1908), 6 L. G. R. 1068. 

1783. To facilitate settlement.] — On a 

summons for libel, where the parties have nearly 
arrived at a settlement on the basis of an apology 
by deft, the justices, if they think that an adjourn- 
ment of more than eight days will facilitate a 
settlement, & provided that they do not decline 
to exercise jurisdiction, & do not take extra- 
judicial matters into consideration, have a dis- 
cretionary power to adjourn the hearing for more 
than eight days, if deft, has never surrendered to 
custody or been detained in custody, as Indictable 
Offences Act, 1848 (c. 42), s. 21, does not apply 
to such a case. — R. v, Southampton JJ., Ex p. 
Lebern (1907), 96 L. T. 697 ; 21 Cox, C. C. 431 ; 
71 J. P. 832. 

1784. Remand in custody — Commitment need 
not be in writing.] — R. v. Gooding (1820), cited 
in 10 B. & C. at p. 33 ; 6 Man. & Ry. K. B. 68 ; 
2 Man. Ry. M. C. 575 ; 109 E. R. 363. 

Anrudatiom : — Consd. Davifl v. Capper (1829), 10 B. & C. 

28. Refd. Kemp w. Neville (1861), 10 C. B. N. S. 523. 

1785. Procedure after remand,] — If 

justice commit a person for further examination, 
the officer is indictable for not carrying him to 
prison, although he produce prisoner on the day 
of the next examination. — R. v, Johnson (1705), 
11 Mod. Rep. 61 ; 88 E. R. 887. 


1786. Remand on ball — Length of remand.] — 

R. V. Southampton JJ., Ex p, Lebern, No. 1783, 
ante, 

1787. — .] — The power of a metro- 

politan police . magistrate under Metropolitan 
Police Cts. Act, 1839 (c. 71), s. 36, to remand a 
person charged before him with any felony or 
misdemeanour upon bail for a period of more than 
eight days is not cut down or affected by Indictable 
Offences Act, 1848 (c. 42), s. 21, Summary Juris- 
diction Act, 1879 (c. 49), ss. 24, 54, 55, or by 
Criminal Justice Administration Act, 1914 (c. 68), 
s. 20. — R. V, Garrett, Ex p, De Dryver, 
[1918] 1 K. B. 6 ; 87 L. J. K. B. 129 ; 117 L. T. 
660 ; 82 J. P. 74 ; 34 T. L. R. 13 ; 26 Cox, C. C. 
78 ; 62 Sol. Jo. 104, D. C. 


Sub -SECT. 4. — Commitment for Trial or 
Discharge of Accused. 

1788. Extent of Jurisdiction of Justices.] — 

Justices of the peace sitting in & acting for one 
petty sessional division of a county have juris- 
diction to commit for trial on a charge arising in 
another petty sessional division of the same 
county, & are not bound to remand such charge 
for hearing in the division in which the offence 
was committed. — R. v. Beckley (1887), 20 

Q. B. D. 187 ; 57 L. J. M. C. 22 ; 57 L. T. 710 ; 
52 J. P. 120 ; 37 W. R. 160 ; 4 T. L. R. 151 ; 
16 Cox, C. C. 331, C. C. R. 

Annotaiiom : — Folld. Caietor R. D. C. v. Taylor (1907), 97 

L. T. 281 ; R. v. Beacontreo JJ., [1915] 3 K. B. 388. 

1789. .] — Where a rural district extends 

into several petty sessional divisions in a county, 
justices of the peace acting in & for any one of 
these petty sessional divisions have jurisdiction 
to hear & determine a complaint by the council 
of the rural district against overseers of a parish 
in one of these divisions for making default in 
paying over to the council a sum of money which 
they had been ordered by the council to pay as 
the contribution of the parish to the specif 
expenses incurred by the council under the Public 


21 D. L. R. 651; 8 Alta. L. R. 453.— 
CAN. 

q. .] — The justices have 

the right in any case for reasons of 
justice arising out of the circumstances 
of the case itself & for its better deter- 
mination to adjourn or to postpone 
their decision. & if their discretion in 
this respect be honestly exercised 8c 
not directly or indirectly with the 
view of tlirowing in facts or evidence 
which have no legitimate bearing on 
their decision it must not be interfered 
with.— L oasby V. Main (1914), 33 
N. Z. L. R. 974.— N.Z. 

r. To procure further evi- 

dence,] — ^Accused was one of sixteen 
charged with the same o:ffenco on 
similar evidence. Fourteen, including 
accused, were remanded pending de- 
cision of the other two test oases. 
Up^ resumption of proceedings, 
evidence similar to that on which the 
two first oases were committed for 
trial was put In, whereupon a remand 
of a week was granted to permit the 
procuring of further evidence. Upon 
application for a rnundamua requiring 
the magistrate forthwith to commit 
accused for trial: — Held: a writ of 
tnandamus will not issue directing a 
m^istrate to commit prior to his 
adjudication of the case. It is the 
duty of the magistrate to take the 
evidence of all concerned, & the ot. 

not interfere with the discretion 
J. as to remands when 

tnat discretion is being exercised legally 


& in good faith. — Re Ying Foy (1909), 
14 B. C. R. 254.— CAN. 

g, ] — Where evidence 

w as available, but it appeared necessary 
to the magistrate to defer the examina- 
tion of witnesses in order that further 
ovldenco might bo produced : — Held : 
that such reason recorded by the 
magistrate justified a remand for five 
days & a further remand for four days. 
— Manikam Mupali V. R. (1882), 
I. L. R. 6 Mad. 63.— IND. 

PART V. SECT. 2, SUB-SECT. 4. 

1788 i. Extent of jurisdiction of jus- 
tices.] — A justice of the peace cannot 
bind a corpn. over to appear & answ'er 
to an indictment. — Re Chapman v. 
London City (1890), 19 O. R. 33. — 
CAN. 

1788 ii. .] — Accused were charged 

before justices with theft. In each 
case, after the dopoeitlona bad been 
duly taken, accused expressed a desire 
to plead guilty. A stipendiary magis- 
trate, who had not heard the evidence 
in either case, was then called in, & 
the pleas of ** Guilty ** were taken 
by him. Accused W'ero then com- 
mitted by the magistrate & the jus- 
tices to the Supremo Ct. for sentence : 
— Held: the ot. had acted without 
jurisdiction, a magistrate having no 
power to commit prfeoDers for sentence, 
under Indictable Offences Summary 
Jurisdiction Amendment Act, 1900, 
8. 16, unless the depositions have been 
taken in his presence, or a similar 


procedure adopted to that followed in 
cases on remand. — R. v. Parsons, 
R. V. McConanoK (1904), 23 N. Z. L. R. 
722.— N.Z. 

t. Inquiry commenced by 

one completed by two justices .] — 
Where evidence on a preliminary 
inquiry is commenced before one 
justice of the peace & finished before 
two justices a committal by the two is 
irregular unless they have heard all 
the evidence. — Re Nunn (1899), 6 
B. C. R. 464.— CAN. 


a, Discharge of accused at 

preliminary inquiry-^Subse^ent com- 
mittal by same magistrates.] — Accused 
was charged with theft before two 
justices, & they, after preliminary 
Inquirs' directed by Criminal Code, 
8. 577, discharged him, being “of 
opinion that no sufficient case was 
made out to put accused on his trial.” 
Subsequently another information on 
same charge was laid against him, & 
after a preliminary inquiry he was 
committed for trial. It was objected 


that there is no jurisdiction in any 
magistrate to hear such a charge 
twice, & much more so in the case of 
the same magistrates w’ho had before 
dismissed it; — Held: preliminaiT In- 
quiry is not final in its nature, & at 
common law a dismissal by magis- 
trates is not tantamount to an acquittal 
upon indictment. — R. v. Hannat 
(1905), 2 W. L. R. 543.— CAN. 

b. To commit upon several 

informations.] — When several informa- 
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Sect, 2, — Preliminary examination before justices: 

Svb-sects, 4 6.] 

Health Act, 1876 ; & in such cases the council 
may make their complaint in any one of the 
petty sessional divisions into which their district 
extends, & are not limited to that petty sessional 
division in which the matter of complaint arose. — 
Caistor Rural District Council v, Taylor 
(1907), 97 L. T. 281 ; 71 J. P. 310 ; 5 L. G. R. 
767. 

Annotation : — Apld. R. v. Beacontroo JJ., K. v. Wright, 

[1915] 3 K. B. 388. 

1790, .] — Sale of Pood & Dru^s Act, 1875 

(c. 63), s. 20, provides that proceedmgs for the 
recovery of a penalty for an offence under the 
Act may be taken “ before any justices in petty 
sessions assembled having jurisdiction in the 
place where the article or drug sold was actually 
delivered to the purchaser, in a summary manner ** : 
— Held: where the article has been delivered to 
a purchaser at a place situated in one petty 
sessional divisional of a county, the proceedings 
may be taken in another petty sessional division 
of the county before justices who usually sit in 
& for that other division. — R. v, Beacontree JJ., 
R. V, Wright, [1915] 3 K. B. 388 ; 84 L. J. K, B. 
2230 ; 113 L. T. 727 ; 79 J. P. 461 ; 31 T. L. R. 
509 ; 25 Cox, C. C. 89 ; 13 L. G. R. 1094, D. C. 

1791, When accused should be committed.] — 
A magistrate is clearly bound, in the exercise of a 
sound discretion, not to commit any one, unless a 
primd facie case is made out against him by 
witnesses entitled to a reasonable degree of 
credit (Bayley, J.). — Cox v, Coleridge (1822), 
1 B. & C. 37 ; 2 Dow. & Ry. K. B. 86 ; 1 Dow. 
& Ry. M. C. 142 ; 107 E. R. 15. 

Annotations: — Mentd. Daubuey v. Cooper (1829), 5 Man. 

& Ry. K. B. 314 ; Cowdell v. Neale (1856), 1 C. B. N. S. 

332. 

1792, .] — Where a prisoner, charged with 

felony, had witnesses in attendance at the time 
of the examination before the ma^trate : — 
Held : they should be then examined if prisoner 
wished it, & if their evidence was believed, & 
answered the charge, no further proceedings need 
be taken. But if these witnesses contradicted 
those for the prosecution in material points, the 
case should be sent to a jury, &; the depositions 
of iirisoner’s witnesses should be taken signed 
by them, & transmitted to the judge, together 
with the depositions in support of the charge. — 
Anon. (1849), 2 Car. & Kir. 845. 


1793. Discretion of Justices*] — In the case 

of a fugitive criminal accused of an extradition 
crime, where the evidence of an accomplice is 
uncorroborated in any material particular, the 
magistrate must act on his discretion in rejjard to 
his commitment & the fact of there being no 
corroboration of such evidence is not conclusive 
against his commitment . — Re Meunier, [1894] 

2 Q. B. 416 ; 63 L. J. M. C. 198 ; 71 L. T. 403 ; 

42 W. R. 637 ; 18 Cox, C. C. 15 ; 10 R. 400, D. C. 
Annotations : — Reid. R. v. Brixton Prison, E’xp. Perry (1923), 

87 J. P. Jo. 839. Mentd. R. v. Tate, [1908] 2 K. B. 680 ; R. 

V. Wilson, Lewis, & Havard (1911), 6 Or. App. Rep. 126 ; 

R. V. Christie, [1914] A. C. 645 ; R. v. Baakerville, [1916] 

2 K B. 658. 

1794. Libel.] — Dpon an information for 

maliciously publishing a defamatory libel under 
Libel Act, 1843 (c. 96), s. 5, the magistrate has no 
jurisdiction to receive evidence of the truth of 
the libel, inasmuch as his function is merely to 
determine whether there is such a case against 
accused as ought to be sent for trial. — R. v, 
CAiiDEN (1879), 5 Q. B. D. 1 ; 49 L. J. M. C. 1 ; 

41 L. T. 504 ; 44 J. P. 137 ; 28 W. R. 133 ; 14 
Cox, C. C. 359. 

Annotations: — Mentd. R. v. Flowei*s (1879), 41 J. P. 377 ; 
Jiixp, Bottomley, [1909] 2 K. B. 14. 

1795. Accomplices.] — It is the duty of 

magistrates in all cases to commit an accomplice, 

6 not to admit him to bail, notwithstanding it 
may be intended to call the accomplice as a 
witness on the trial. — R. v, Beardmore (1836), 

7 C. & P. 497. 

Annotation: — Mentd. R. v. Osborn (1837), 7 C. & P. 799. 

1796. Offence not within their Jurisdiction.] 

— Where a complaint of a criminal natm^e is 
made before justices, which, upon the evidence, 
amounts to an offence not within their jurisdiction 
to determine, it is their duty cither to dismiss the 
complaint, or commit the person charged for 
trial by a jury . — He Thompson (1860), 6 H. & N. 
193 ; ,30 L. J. M. C. 19 ; 3 L. T. 409 ; 9 W. R. 
203 ; 9 Cox, C. C. 70 ; sub nom. Ex p, Thompson, 

25 J. P. 166 ; 7 Jur. N. S. 48. 

Annotations: — Refd. Rs DawBon (1878), 42 J. P. 456. 
Mentd. R. v. Elrington (1861), 1 B. & S. 688 ; Wellock v. 
Constantino (1863), 32 L. J. Ex. 285 ; Shepherd v. Post- 
master General (1804), 11 L. T. 369 ; Monday v. Maidei» 
(1875), 33 L. T. 377 ; Crocker r. Raymond (1886), J V 
T. L. R. 181 : R. v. Miles (1890), 24 Q. B. D. 423. 

1797. To what court accused should be committea i 
— Incorrigible rogue — Vagrancy Act, 1824 (c. 83).] 1 

— The general authority given by the commission 
of general gaol delivery to justices of assize to 


tions are laid against a pei-son, & in 
order to got the person hiniHcif the 
magistrate issues a warrant on one 
information only, with respect to which 
it turns out that he has, to the know- 
ledge of the magistrate, a good defence, 

& should be discharged, the magistrate 1 
has power to proceed with the pre- 
liminary inquiry & to commit the 

g risonor for trial upon the other 
if orma tions without first discharging 
him & having him re-arrested. — R. v. 
Weiss & Williams (1913), 25 W. L. R. 
351; 13 D. L. R. 632; 6 Alta. L. R. 
163.— CAN. 

c. Whether power to commit on 
dies non juridicus.] — Whore prisoner 
was committed for trial at a pre- 
liminary investigation before a magis- 
trate on a Sunday : — Held : entitled 
to his discharge. — R. r, Cavelier 
(1896), 11 Man. L. R. 333.— CAN. 

d. .1 — Prisoner was, on a 

statutory holiday, committed for trial 
by a magistrate, & on being brought 
before the county ct. judge in com- 
pliance with Criminal Code, 1892, 

B. 766, consented to bo tried by the 
judge without a Jury. & was convicted : 
— Held: the fact that prisoner was 
committed for trial &: confined in 


gaol on a warrant that was a nullity 
could not afl’cet the validity of the 
trial before the judge under Speedy 
Trials Act. — R. v. Murray (1897), 
28 O. R. 549.— CAN. 

1791 i. When accused should be com- 
mitted.] — Defts. were brought before 
a justice of the peace charged with the 
commission of an assault upon a peace 
ollicer in the discharge of his duty. 
There was a preliminary inquiry, after 
which defts. were admitted to bail, 
under Criminal Code, s. 601, on giving 
a bond conditioned for their aiiiicarance 
at the time & place of trial, but, sub- 
sequently, on appln. of one of the 
smeties, an order was made by the 
judge of the county ct. under s. 910 
of the Code, under which defts. were 
committed to gaol, & they were subse- 
quently tried & convicted : — Held. : 
defts. not having been committed for 
trial under Code, s. 696, the judge of 
the county ct. had no jurisdiction to 
tiy them, & the conviction must bo 
set aside. — R. v. Gibson (1896), 29 
N. S. R. 4.— CAN. 

1793 i. Discretion of justices ,] — 

An appeal will not lie by way of 
special c.a8e under 60 Vlot. No. 17, 


B. 226, from a refusal of justices to 
commit a person charged with an 
indictable offence. — Daly v. Mathie- 
80 N (1897), 7 Q. L. J. 157.~AUS. 

1793 ii. .] — The duty of a 

committing magistrate is to ascertain 
whether by the evidence for the 
prosecution a primd facie case is made 
out against accused. — R. v. Maha 
SiNOH (1871), 3 N. W. 27.— IND. 

1793 iii. .] — It is not neces- 

sary that the magistrate should satisfy 
himself fullv of the guilt of accused 
before making a commitment. It is 
his duty to commit when the ovldenco 
for the prosecution is sufficient to 
make out a priwd facie cose against 
accused, & ho exorcises a wrong dis- 
cretion if ho takes upon himself to 
discharge accused in the face of 
evidence which might justify a con- 
viction. R. V. VAliJIVANDAB (1902), 

I. L. R. 27 Bom. 84.— IND. 

1793 iv. .] — A discharge 

moans that the magistrate, after 
taking the evidence, found that there 
were not sufficient groimds for com- 
mitting accused for trial. — R. v, Lalit 
Mohan Chuokerbuity (1911), I. L. R. 
38 Calc, 559.— IND. 
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deliver the gaols of all manner of prisoners found 
therein, confers no jurisdiction over prisoners 
directed by Vagu^ucy Act, 1824 (c. 83), to be 
dealt with by the ct. of general or quarter sessions, 
though found within the prison of the county. A 
commitment, therefore, of such prisoner to the 
assizes will be bad, & will entitle prisoner to his 
discharge from custody. — R. v. Ward (1883). 15 
Cox, C. C. 321. 

1798. Offence punishable summarily or on 
indictment — Summons under Summary Juris- 
diction Acts, 1848 (c. 43), & 1879 (c. 49)— Power to 
commit for trial,] — Where a criminal offence is 
punishable either summarily or on indictment, 
justices, sitting in petty sessions on a day appointed 
for hearing indictable offences of which public 
notice has been given, may treat that offence as 
an indictable offence & commit deft, for trial, 
although he has been summoned under the above 
Acts to appear before them as a ct. of summary 
jurisdiction to answer the information preferred 
against him. — R. v. Bolton ,TJ., L'x p. Holt 
(William A.), Ltd. (1916), 85 L. ,J. K. B. 649; 
cstd) nom. R. i;. Walmslky, Ex p. Holt (William 
A.), Ltd., 80 J. P. 209, D. C. 

1799. Power to commit after consent by accused 
to case being dealt with summarily.] — The power 
of a ct. of summary jurisdiction under Summary 
Jurisdiction Act, 1879 (c. 49), s. 12, to commit a 
person charged for trial may be exercised at any 
stage of the proceedings up to adjudication, 
notwithstanding that at an earlier stage deft, 
has consented to the case being dealt with sum- 
marily, & the hearing has proceeded on that 
basis to the close of the evidence for the defence. 
— R. V, Hertfordshire J J., (1911] 1 K. B. 612 ; 
80 L. J. K. B. 437 ; 104 L. T. 312 ; 27 T. L. R. 
156 ; 22 Cox, C. C. 378 ; sub nom, R. v, Hert- 
fordshire JJ., Ex p, R., 75 J. P. 91, D. C. 

1800. Committal should be for offence disclosed.] 
— R. V, Lynch (1904), 68 J. P. Jo. 88. 

1801. Form of commitment — Clerical error 
amended by court of trial.]— The ct. of trial has 
power to amend a clerical error in the order of 
commitment. — R. v. Woolley (1909), 3 Or. App. 
Rep. 57, (J. 0. A. 


Sub-sect. 5. — Recognisances. 

1802. Of prosecutor — Who is prosecutor.] — 

A person of the age of sixteen is competent to 


! enter into a recognisance conditioned to prosecute 
I on a criminal charge, & if it be forfeited & estreated, 
j the ct. will not discharge it, unless a sufficient 
case for relief be made out. — Ex p, Williams 
(1824), M‘Cle. 493. 

1803. .] — In a case of manslaughter, 

the father of deceased retained an attorney to 
prosecute the person charged. In pursuance of 
this retainer, the attorney prepared & delivered 
briefs to counsel at the assizes, with instructions 
to conduct the prosecution. A constable had 
been bound over by recognisance to prosecute, 
4&; the solr. for the police, in pursuance of general 
orders given to him by the constabulary committee, 
prepared & delivered a brief to counsel : — Held : 
the ct. had no power to order that the attorney 
who has been retained by the father should be 
allowed the costs of preparing briefs, etc. — R. v, 
Yates (1857), 7 Cox, C. C. 361. 

Annotation : — Distd. R. v. Bushcll (1888), 16 Cox, C. C. 367. 

1804. .] — Where a private prosecutor 

instructs a solr., the magistrate’s clerk has no 
right to bind over another person to prosecute. — 
R. V, Bushell (1888), 52 J. P. 136 ; 16 Cox, C. C. 
367. 

1805. .] — R. V, Ottewill (1891), 

Times, Nov. 24. 

1806. .] — R. V. Taylor (1896), Times, 

Nov. 2. 

1807. Under Vexations Indictments Act, 1859 

(c. 17).] — Where prosecutor bond fide prefers before 
a justice, & within his jurisdiction, a charge or 
complaint in respect of an offence within the 
above Act, &> the justice dismisses it for want of 
evidence, such dismissal is equivalent to a refusal 
to commit, &> prosecutor is entitled to require the 
justice to take his recognisance to prosecute the 
charge or complaint by way of indictment. — 
R. V, London (Lord Mayor) & Stubbs & Irving, 
Ex p. Gostling (1886), 54 L. T. 646 ; 60 J. P. 
711 ; 16 Cox, C. C. 77, D. C. 

Annotation : — Meatd. Public Proseoutious Director v. 

Blttdy (1912), 106 L. T. 302. 

1808. By whom taken.] — The binding over 

to prosecute, which is necessary to pve the grand 
jury of the Central Criminal Ct. jurisdiction in 
certain cases of misdemeanour, under Central 
Criminal Ct. Act, 1834 (c. 36), s. 13, must take 
place before a magistrate, etc., previous to the 
session of that ct. & cannot be done by the ct. 
itself.— R. V. Carlton (1834), 6 C. & P. 651 ; 
2 Nev. & M. M. C. 620. 

Annotation : — Consd. R. v. Gregory (1815), 7 Q. B. 271. 


1799 i. Power to commit after consen 
oy accused to case being dealt witi 
summarily ,] — Where a person is cliargei 

magistrate with an oflenc* 
which is not per sc indictable, but ii 
respect of which he is entitled, unde 
Indictable Offences Summary Juris 
ulotion Aniendincnt Act, 19()0, s. 6 
to claim to be tried by a jmy, & he dul; 
claims to be so tried, the proceedini 
must thenceforward bo taken in al 
respects as if it W’ere a proceeding fo 
an indictable offence ; & if, on th< 
magistrate intimating at the close o 
the preliminary hearing that he pro 
poses to commit, accused chooses t< 
plead guiity, ho must be conunittot 
to the supreme ct. for sentence, unde 
H. 1,3 of above Act, as it the offenev 
bad boon indictable per se, — R. v 
Hills (1901), 24 N. Z. L. R. 37.- 

1800 j. pommittal should he for offenc 
disetosed.]— Warrant of oommitmou 
inust show the offence with whiol 

(1863), 1 Q. s. c. R. 110.— AUS. 

of commit 

mem oy postponernent.] — Applt. wai 


extradited to Canada on account of 
stealing a lai^o sum of money from the 
Bank of Montreal at New Westminster. 
Ho had preliminary hearing before 
the magistrate & was committed, in 
Sept., to the gaol at New West- 

' ' duo 

the 


au appln. was made to the presiding 
judge regarding the position taken by 
I' lid not propose to 
prefer a bill of indictment to the grand 
jury against accused at said assizes. 
On this appln. It was contended by the 
Crown that in effect an order was made 
by the judge traversing the case to the 
next assizes. This was disputed on 
behalf of accused. The present appli- 
cation was for the discharge of accused 
on the ground that tbo warrant of 
commitment lapsed at the end of the 
assizes, & that the Crown had obtained 
no traverse of the proceedings to the 
next assizes : — Held : the warrant of 
commitment was still valid & sub- 
sisting, & the only applioation which 
prisoner could make in the oircum- 
stanoes was for an order to be I'cleasod 


on baU.— R. v. Dean (1913), 18 B. C. R. 
18; IID. L. R. 598; 3 W. W. R. 781. 

—CAN. 

PART V. SECT. 2, SUB-SECT. 5. 


of the Peace Act, 1908, s. 154, 
over a person to prosecute accused at 
the following criminal sittings, luhl 

f )ei*8on, not being a person who had 
aid the information on which the 
warrant for the arrest of the accused 
was issued : — Held : by Crimes Act, 
1908, 8. 407, sub-8. 1, the persou so 
bound over could prefer the bill of 
indictment to the grand jury. — R. v. 
Dunn (1910), 29 N. Z. L. 

N.Z. 

f. Practice respecting recognisa^ices — 
Whether English Croivn Office Rules 
apply .] — Crown Rules 84 & 86 apply 
to recognisances taken under Criminal 
Procedure Act, s. 81, & such rules are 
within the powers of the ct, under the 
Dominion Acts of 1889, c. 40. — H. v. 
Crkelman (1893), 25 N. 8. R. 404. — 
CAN. 

g. .] — The Criminal Code 
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Sect. 2 . — Preliminary examination before justices: 
Sub-sect 6. Part VI. Sects. 1 cfe 2 : Sub-sect. 


1809. Whether necessary — Prosecution for 

libel.] — In a prosecution at the Central Criminal 
Ct. for publishing a libel, it is not necessary, for 
the purpose of giving jurisdiction, that prosecutor 
should have entered into recognisance, or that 
deft, should have been in custody or be bound to 
appear, according to Central Criminal Ct. Act, 
1834 (c. 36), s. 13. — R. v. Gregory (1845), 7 
Q. B. 274 ; 14 L. J. M. C. 82 ; 6 L. T. O. S. 149 ; 
9 Jur. 593 ; 1 Cox, C. C. 198 ; 9 J. P. Jo. 293 ; 
115 E. R. 492. 

1810. Practice in taking recognisances — Effect 
of irregularity.] — The usual practice in taking the 
recognisance of a person convicted at quarter 
sessions is that the person so convicted, before he 
is allowed to leave the ct. enters orally into the 
recognisance before the officer of the ct. who 


makes a minute of it, & the recognisance is not 
formally drawn up till afterwards. 

J. had been convicted at the sessions, & was 
sentenced, inter alia, to enter into her recog- 
nisance in a certain amount. She swore that 
after sentence she went into an outer office, where 
a clerk took a note of her entering into the recog- 
nisance. She, on a subsequent day, attended at 
the clerk of the justices* room at the sessions 
house, & the clerk in attendance wrote something 
in a book. That was all that was done. The 
recognisance was subsequently estreated, & an 
application had been made to reduce it in vain : — 
Held : no good cause had been shown to set aside 
the recognisance as having been irregularly taken. 
— Ex p. Jeffreys (1888), 52 J. P. 280, D. C. 

1810a. Breach of recognisance — Whether an 
offence — Probation of Offenders Act, 1907 (c, 17), 
s. 6 (5).] — London County Council v. Birming- 
ham CORPN. (1923), 87 J. P. 202 ; 40 T. L. R. 76 ; 
68 Sol. Jo. 209 ; 21 L. G. R. 816, D. C. 


Part VI. — Indictments. 


Sect. 1.— IN GENERAL. 

1811. Definition.] — An indictment is a written 
accusation of one or more persons of a crime 
presented upon oath by a jury of twelve or more 
men, termed a grand jury (Denman, J.). — R. v. 
Slator (1881), 8 Q. B. D. 267 ; 51 L. J. Q. B. 246 ; 
46 J. P. 694 ; 30 W. R. 410. 

1812. Construction of indictments.] — Every 
indictment must contain a complete description of 
such facts & circumstances as constitute the crime, 
vdthout inconsistency or repugnancy. But except 
in certain cases where technical expressions, having 
grown by long use into law, are required to be used, 
the same sense is t o be put on the words of an 
indictment wliich they bear in ordinary accepta- 
tion. If the sense of any word be in ordinary 
acceptation ambiguous, it shall be construed 
according as the context & subject-matter require 
it to be in order to make the whole consistent & 
sensible. The word “ until ” may therefore be 
construed either exclusive or inclusive of the day 
to which it is applied, according to the context 
& subject-matter. — R. v, Stevens & Agnew 
(1804), 5 East, 244 ; 1 Smith, K. B. 437 ; 102 
E. R. 1063. 

Annoiations : — ^Refd. R. r. O 
323 ; Douglaa v. R. (1847), 1 
7 State Tr. N . S. 7 95. Menti 
Q. B. 137 ; Bellhouse v, Mel 
4 H. &N. 11«. 

1813. .] — An indictment in the first count 


’Connell (1844), 3 L. T. O. S. 
3 Q. B. 74 ; R. v. Duffy (1849), 
i. Wilkinson V. Gaston (1846), 0 
lor, Proudman v. Mellor (1859), 


charged A. with stealing -a promissory note from 
the person of B., in the second count with stealing 
a bank note from the person of B,, in the third 
count with receiving the aforesaid goods “so as 
aforesaid feloniously stolen.” A. was acquitted 
on the two first counts, &; convicted on the last : — 
Held : after verdict the indictment was not bad 
on the groimd of repugnancy because the words 
of reference in the third count did not necessarily 
import a stealing of the goods by A. ; if they did, 
that count did not thereby become intrinsically 
repugnant, but was conceivably capable of proof ; 
& after verdict the ct. would resort to any possible 
construction which would uphold the indictment 
against a purely technical objection. — R, v. 
Craddock (1850), 2 Den. 31 ; T. & M. 361 ; 4 
New Sess. Cas. 400 ; 20 L. J. M. C. 31 ; 16 
L. T. O. S. 514 ; 15 J. P. 20 ; 14 Jur. 1031 ; 4 
Cox, C. C. 409, C. 0. R. 


Sect. 2.— SUBJECT-MATTER OF INDICTMENT. 

Sub-sect. 1. — Disobedience to Provisions of 
Statutes. 

A. Where no Special Remedy provided. 

1814. Where act prohibited or enjoined by 
statute.] — Moore’s (Sir Thomas) Case (1535), 1 
State Tr. 385. 


provides a complete procedvire respect- 
ing recofirnlsances & any oiher pro- 
cedure, such as the English Crown 
Office Rules, would be Inconsistent 
therewith. — K. v. Zabkas et al., [ 1918 ] 
1 W. W. R. 323 ; 11 Sask. L. R. 51 ; 
29 Can. Grim. Cas. 183 ; 30 D. L. R. 
776.~-CAN. 

h. Outside justice* 8 own county. ^ 

— The taking of a recognisance by a jus- 
tice under Grand Jury (Ireland) Act, 
1836, 8. 137 (as adapted), where the 
offender Is unknown, does not involve 
the exercise of judicial fmictions. Such 
an act, being merely ministerial, may bo 
done by a justice outside the county 
in which he has jurisdiction. — Flood 
V . Dublin County Council (1907), 
41 I. L. T. 120.— IR. 

k. Several sureties hound in un- 
equal amounts — Relative liability ,} — 
Sureties in a recognisance oontnbuto 
in proportion to the amounts for which 


they wore respectively originally 
bound. — Re M‘Donaghs (1876), 10 
I. R. Eq. 269.— IR. 

l. Several accused — May he sureties 
each for the other.} — Where on a joint 
oomplaint, two accused persons are 
tried separately & convicted separately, 
although the convictions are embodied 
in one document, accused may, on 
appeal, enter into recognisances as 
sureties each for the other. — R. v. Cyr- 
& Calvez, [1923] 3 W. W. R. 699.— 
CAN. 

m. Application for relief from recog- 
nisance — Excusc.y^An application to be 
relieved from a recognisance to appear 

felony was refused; the only excuse for 
non-attendance being that the party 
was In lll-heolth, & expected to be sent 
for by the Crown officer. — R, v, Qbrow 
(1863), 5 AU. 633.— CAN. 


PART VI. SECT. 2, SUB-SECT. 1.— A. 

1814 i. Where act prohibited or en- 
joined by statute.} — An information was 
laid against deft, before a polioo 
magistrate, under Consolidated Muni- 
cipal Act, 1003, B. 193 (1) (6), for 
having fraudulently put into a ballot 
box a ballot paper purporting to have 
been used by a person who did not 
vote at the election. There ^ no pro- 
vision In the section, nor elsewhere in 
the Act, Indicating the procedure to be 
followed : — Held : the offence charged 
was not an offence at common law, &; 
was punishable by indictment. — R. v. 
Durocher (1913), 28 O. L. R. 499 ; 

4 O. W. N. 1057.— CAN. 

1814 ii. .] — A prosecution for 

constructing a new weir across a salmon 
river in violation of the provisions of 

5 & 6 Viet, 0 . 106, s. 63, as no penalty 
is attached, is the subject of indictment 



Past VI.^Indictments. 


203 


1815. .] — ^An indictment lies against a 

person for doing what is prohibited by statute, if 
no particular m^f e of punishment be directed. — 
HOLLINGWORTH’S CASE (1620), Cro. Jac. 677 ; 79 
B. R. 493. 

1816. .] — Whenever a statute makes a 

thing criminal an information will lie upon that 
statute, though not given by express words 
(Kblynge, O.J.). — Troy’s Case (1669), 1 Mod. 
Rep. 6 ; 86 B. R, 686. 

1817. .] — ^An indictment lies against over- 

seers for refusing to account within the time 
limited by 43 Eliz. c. 2. 

The overseers are required by 43 Eliz. c. 2, s. 2, 
to account, & their refusal is a contempt of the 
law, for which they may be indicted (per Cur.). — 
R. V. COMMINGS (1696), 6 Mod. Rep. 179 ; 87 E. R. 
594 ; suh nom, R. v, Hummings, Comb. 374 ; avb 
nom. R. v. Hemmtngs & Ghent, 3 Salk. 187. 

1818. — The disobeying of an Act of 

Parliament is indictable upon the principles of the 
common law (per Cur.). — R. v, Jones (1740), 2 
Stra. 1146 ; 7 Mod. Rep. 410 ; 2 Sess. Cas. K. B. 
326 ; 1 Bott’s Poor Law, 6th ed. 360 ; 93 E. R. 
1091. 

Annotation : — Consd. R. v. Hall, [1891] 1 Q. B. 747. 

1819. .] — The granting of an ale licence by 

magistrates, after the general meeting has refused 
one, is illegal & the subject of an indictment. 

What the law says shall not be done, it becomes 
illegal to do, &> is therefore the subject-matter of 
an indictment, without the addition of any corrupt 
motives (Ashhurst, J.). — R. v, Sainsbury (1791), 
4 Term Rep. 461 ; Nolan, 8 ; 100 E. R. 1113. 
Annotations : — Re Royal British Bank (1857), 29 L. T. O. S. 

148. Mentd. R. v. Ellis & Greenwood (1842), 12 L. J. M. C. 

20 ; R. V, Bidwell (1847), 2 Oar. & Kir. 564 ; Arnold v. 

Gaussen (1853), 8 Exch. 463 ; Brown v. Nicholson (1858), 

5 O. B. N. S. 468 ; Candllsh v. Simpson (1861), 1 B. & S. 

357 ; Lawson V. Reynolds, [1904] 1 Ch. 718 ; R. v. Beacon- 

tree JJ., R. V. WriKht, [1915] 3 K. B, 388. 

1820. .] — The proper remedy against a 

public oHicer who disobeys an Act of Parliament, 
the meaning & effect of wliich is in dispute, is an 
indictment. — R. v, Rochester Cokpn. (1838), 2 
J. P. 70 ; 2 Jur. 04. 

1821. .] — Under Births & Deaths Registra- 

tion Act, 1836 (c. 86), s. 20, the father of a child, 
if requested by the registrar within 42 days after 
the birth, is bound to inform the registrar of the 
particulars required by the Act to be registered 
touching the birth, & if he refuse the information 
on such request, he is indictable for a mis- 
demeanour. — R. V. Price (1840), 11 Ad. & El. 
727 ; 3 Per. & Dav. 421 ; 9 L. J. M. C. 49 ; 4 
J. P. 68 ; 4 Jut. 291 ; 113 E. R. 590. 

AnnotcUions :~Coma, R. v. Hall, [1891] 1 Q. B, 747. Refd. 

R. V. Buchanan (1846), 8 Q. B. 883 ; R. v. James (1850), 

3 Car. & Kir. 167. Mentd. R. v. Nott (1843), 7 J. P. 351 ; 

Hutchinson v. Manchester, Bury & Rossendale Ry. (1846), 

15 L. J. Ex. 293. 


1822 . .] — The rule has always been that 

wherever the law simply declared an act to be 
unlawful, the doer of it may be punished by 
indictment ; but where the Legislature creates an 
act an offence & imposes only a penalty for doing 
it, there no indictment lies, but the penalty may 
be recovered (Pollock, C.B.). — ^R. v. Fox (1859), 
1 E. & E. 746 ; 1 L. T. 216 ; 6 Jur. N. S. 1248 ; 
8 W. R. 93 ; 120 E. R. 1090 ; svb nom. Fox r. R., 
29 L. J. M. C. 54 ; 24 J. P. 132, Ex. Ch. 

1823. ,] — Where a duty is created by 


statute which affects the public as the public, the 
proper remedy if the duty is not performed is to 
indict or to take the proceedings provided by the 
statute (Wills, J.). — Clegg, Parkinson & Co. v. 
Earby Gas Co., [1896] 1 Q. B. 592 ; 65 L. J. Q. B. 
339 ; 44 W. R. 606 ; 12 T. L. R. 241, D. 0. 
Annotation : — ^Refd. Bourne & Hollingsworth v. Marylebono 
B. C. (1908), 72 J. P. 129. 

1824 . Breach of order made under authority of 
statute.] — ^Under Epping Forest Amendment Act, 
1872 (c. 95), s. 5, the Epping Forest Comrs. made a 
general order prohibiting aU persons from com- 
mitting waste upon a piece of land described until 
the final report, or until further order ; all persons 
affected to be at liberty to apply to them as there 
might be occasion. 

Deft, applied to the comrs. by counsel as a person 
affected, but they refused to enter into the question 
raised. Deft, was convicted upon an indictment 
for breach of this order. Upon a case stated : — 
Held : the order & the indictment were good. — 
R. V. Walker (1875), L. R. 10 Q. B. 355 ; 44 
L. J. M. C. 169 ; 33 L. T. 167 ; 40 J . P. 230 ; 13 
Cox, C. C. 94. 

Annotations : — ^Refd. WiUingale v. Norris, [1909] 1 K. B. 57. 
Mentd. Lasoelles v. Onslow (1877), 41 J. P. 436; Dale's 
Case. Enraght's Case (1881), C Q. B. D. 376 ; Wiflen v. 
Bailey & Romford U. D. O. (1914), 78 J. P. 189. 

1825 . Breach of bye-law under public statute.] — 
The breach of the bye-laws made by the managers 
& directors of recreation grounds under 22 Viet, 
c. 27, is an indictable offence. — R. v. Hambly 
(1879), 43 J. P. 495. 

1826 . Breach of regulations made under authority 
of statute.] — Where a statute gives power to an 
authority to make regulations, a breach of the 
regulations so made is an offence against the 
provisions of the statute. — Wiujngale v. Norris, 
[1909] 1 K. B. 57 ; 78 L. J. K. B. 69 ; 99 L. T. 
830; 72 J. P. 495 ; 25 T. L. R. 19; 21 Cox, 
C. C. 737 ; 7 L. G. R. 76, D. C. 

1827 . Obstruction of statutory duties.] — It is an 
offence at common law to obstruct the execution 
of powers granted by statute. — R. v. Smith (1780), 
2 Doug. K. B. 441 ; 99 E. R. 283. 

Annotations : — Refd. A.-G. of New South Wales v. Mac- 
pherson (1870), L. R. 3 P. C. 268- R. v. Stephenson 
(1884), 53 L. J. M. C. 170. Mentd. Murphy v. Ryan 
(1868), 10 W. R. 678. 

1828 . .] — If an inquest ought to be held 

upon a dead body, i(i is a misdemeanour so to 
dLspose of the body so as fco prevent the coroner 
from holding the inquest. — R. v. Price (1884), 12 
Q. B. D. 247 ; 63 L. J. M. C. 51 ; 33 W. R. 45, n. ; 
15 Cox, C. C. 389. 

Annotations : — ^Mentd. Re Dixon, [1892] P. 386 ; Re Kerr, 
[1894] P. 284 ; R. v. Byers (1907), 71 J. P. 205. 

1829 . .] — It is a misdemeanour to burn or 

otherwise dispose of a dead body, with intent 
thereby to prevent the holding upon such body 
of an intended coroner’s inquest, & so to obstruct 
a coroner in the execution of his duty, in a case 
where the inquest is one which the coroner has 
jurisdiction to hold. 

Interference with statutory duties & the pre- 
venting of their performance is a misdemeanour in 
general at the common law (Grove, J.). — R. v, 
Stephenson (1884), 13 Q. B. D. 331 ; 53 L. J. M. C. 
176 ; 52 L. T. 267 ; 49 J. P. 486 ; 33 W. R. 44 ; 
15 Cox, C. C. 679, C. C. R. 

Annotation: — ^Mentd. Bastablo t?. Littlu (1906), 96 L. T. 115. 


& not of a summary proceeding before 
— Kavanaoh V. Glorney 
(1876), I. R. 10 0. L. 210.—IR. 

n. Obstructing o^er a^ing under 
seareft warrant .]— were com- 
nutted for trial for obstruoting a peace 
oraoer acting under a search warrant 


Issued on an Information charging that 
there was reasonable ground for the 
belief that spirituous liquors were 
being unlawfully kept for sale contrary 
to the Liquor License Act In an un- 
lioensed house : — .• the search 
warrant must be deemed to have been 


issued under sect. 131 of the Act, & 
that sect, containing no provision for 
punishment in such case, the i)roceod- 
Ings against deft, must bo by indict- 
ment for a misdemeanonr under 
R. S. C., c. 162, 8. 134.— R. v. Hodge 
(1893), 23 0. R, 450.— CAN. 



204 Criminal Law and Procedure. 


Sect 2. — Svbject-maiter of indictment: Snh-aect 1, 
B. (a) c£7 jb).] 

B. Where Statute 'provides Special Rermdy, 

(a) When Indictment lies, 

1830. General rule.] — If a statute imposes a 
pecuniary penalty upon any one who shall be 
indicted & convicted of a matter which that statute 
proliibits, a person may be indicted for such matter. 
— R. V, Haiiman (1705), 2 Ld. Raym. 1104 ; 92 
E. R. 231. 

1831. Newly created offence — Whether indict- 
ment lies — Other remedy by statute.] — If a 

statute create a new offence, & inflict a penalty to 
be recovered by “ bill, plaint, or information,*’ yet 
an indictment will lie, except there be the negative 
words, “ & not otherwise.” — Crofton’s Case 
(1070), 1 Mod. Rep. 34 ; 1 Sid. 439 ; 1 Vent. 63 ; 
80 E. R. 710 ; sub nom, R. v, Crofton, 2 Keb. 
614. 

Annotations : — ^N.F. Anon. (1729), 1 Barn. K. B. 209 ; R. v. 
ManiiiTig (1729), Fitz-G. 47 ; R. \\ Wright (1758), 1 Burr. 
543. Consd. R. r. Buchanan (184(5), 8 Q. B. 883. Refd- 
Anon. (1(597), 3 Salk. 25. 

1832. .] — When a statute pre- 

scribes a particular method of recovering a penalty 
for a new offence no indictment lies. — ^Anon. 
(1729), 1 Barn. K. B. 209 ; 94 E. R. 143. 

1833. .] — An indictment lies 

upon prohibitory words in a statute, although it 
also limits a penalty & a particular manner of 
recovering it. — Anon. (1675), 1 Freem. K. B. 393 ; 
89 E. R. 292. 

1834 . Where other remedy Is In 

separate clause.] — If the prohibition & the penalty 
are all in one & the same clause, there no indict- 
ment will lie, unless it be one of the remedies 
named in the Act. But if they are in distinct & 
separate clauses, then an indictment will lie on 
the prohibitory clause. — R. v, Wright (1758), 1 
Buit. 543 ; 97 E. R. 441 ; sub nom, R. v. Bright, 
2 Keny. 274. 

Annotations .‘—Reid, Forster r. Taylor (1834), 5 B. & Ad. 
887 ; Li. V. Buchanan (184G), 8 Q. B. 883; R. v. Lovlbond 
(1871), 24 L. T. 357 ; R. v. Hall, [1891] 1 Q. B. 747 ; 
Mullis V. Hubbard, [1903] 2 Ch. 43i ; Lowe v. Dorling, 
[1900] 2 K. B. 772. 

1835. ,] — It is a clear & estab- 

lished principle that when a new offence is created 
by an Act of Parliament, & a penalty is annexed 
to it by a separate & substantive clause, it is not 
necessary for prosecutor to sue for the penalty ; 
but he may proceed on the prior clause, on the 
ground of its being a misdemeanour (Ashhtjrst, J.). 
— R. V, Harris (1791), 4 Term Rep. 202 ; 2 Leach, 
549 ; 100 E. R. 973. 

Annotations: — Gonsd. R. v. Hall, [1891] 1 Q. B. 747. Refd. 
R. V. Crawshaw (1860), 30 L. J. M. C. 58 ; Boynton v, 
Ancholme Drainage & Navigation Comrs., [1921] 2 K. B. 

1836. .] — An Act of Parliament 

prohibited the erection or continuance of any 


building within ten feet of the road, & declared 
that the footpaths should be subject to the Act, 
& be part of the road. It further enacted, that if 
any such building should be erected or continued 
contrary to the Act, it should be deemed a common 
nuisance. By another clause, two magistrates 
were empowered to convict the proprietor & 
occupier of such building, & to make an order for 
the removal thereof : — Held : notwithstanding 
the latter clause, the party who erected or con- 
tinued a building contrary to the Act might be 
indicted for a nuisance. — R. v, Gregory (1833), 5 
B. & Ad. 555 ; 2 Nev. & M. K. B. 478 ; 1 Nev. & 
M. M. C. 446 ; 110 E. R. 895. 

.-—Consd. R. v. Hall, [1891] 1 Q. B. 747. Refd. 

R. V. Pocock (1851), 17 L. T. O. 8. 91 ; R. v. Crawshaw 

(1860), 8 Cox, C. C. 375 ; R. v. Loviboud (1871), 19 W. R. 

753. 

1837 . .] — Disobedience to the 

express prohibition of a statute is indictable as a 
misdemeanour, although the offence is a new one, 

6 there is another punishment inflicted by a subse- 
quent section. Sccus, if the prohibition & punish- 
ment are contained in the same section. — K. v, 
Buchanan (1846), 8 Q. B. 883 ; 15 L. J. Q. B. 227 ; 

7 L. T. O. S. 83 ; 10 J. P. 615 ; 10 Jui‘. 736 ; 2 
Cox, 0. C. 36 ; 115 E. R. 1107 ; previovts proceedings 
(1845), 1 Cox, C. C. 200. 

Annotations : — Refd. Osborno v, Milinan (1886), 17 C^. B. D, 

514 ; R. V, Hall. [1891] 1 Q. B. 747 ; Stevens v. Chowu, 

Stevens i’. Clark, [1901] 1 Ch. 894. 

1838 . .]— By 10 & 11 Will. 3, 

c. 17, s. 1, lotteries are declared common & public 
nuisances. Sect. 2, which came into operation 
on a subsequent day, rendered persons keeping 
lotteries liable to a penalty to be sued for by 
information or action. Gaming Act, 1802 (c. 119), 
contained similar enactments : — Held : the keeping 
a lottery was an indictable offence. — R. v, Craw- 
shaw (1860), Bell, C. C. 303 ; 30 L. J. M. C. 58 ; 
3 L. T. 510 ; 25 J. P. 37 ; 9 W. R. 38 ; 8 Cox, C. C. 
375, C. C. R. 

Annotatio7i : — Refd. Martin v. Benjamin, [1907] 1 K. B. 61. 

1839 . Where offence already indictable at com- 
mon law — Indictment lies although statute provides 
other remedy.] — A man may be indicted for what 
was an offence at common law, notwithstanding a 
statute may inflict a new penalty upon it, tSc 
prescribe another mode of proceeding for such 
penalty.— R. v, Wigg (1705), 2 Ld. Raym. 1163 ; 
2 Salk. 460 ; 92 E. R. 269. 

Annotations .—-Refd. R. V. Belton (1696), 1 Salk. 372 ; R. r. 

Mallard (1728), 1 Barn. K. B. 108 ; R. i\ Hill (1729), 1 

Barn. K. B. 259. 

1840 . .] — Where a statute whicli 

creates or makes a thing an offence that was not 
so before by the common law, gives a certain 
penalty, & prescribes a method for the recovery 
of it, there the Act must be pursued ; but it is 
otherwise of an offence at common law, for which 
an Act gives a new penalty, or a new remedy ; 


PART VI. SECT. 2, SUB-SECT. 1.— i 
B. (a). 

o. Newly created offence — Jridict- 
nient lies on prohibitory words — Where 
other remedy is in separate clause .] — 
Revenue Act, 15 Viet. c. 28, 8. 68, 
enauted that any penalty or forfcitiue 
inflicted under that Act should be re- 
covered by action of debt or Informa- 
tion ; sect. 72 enacted that if any 
person should assault any revenue 
oflaoor in the oxemisc of his office, he 
should, on conviction, pay a fine not 
exceeding £100, nor less than £50, & in 
case of non-payment the offender 
should be imprisoned for a term not 
exceeding twelve months, nor less 
then three months, at the discretion 
of the ct. : — Held : the Act only 
limited the discretion of the ct. as to 


the amount of fine & imprisonment on 
convictiou for an assault under sect. 72, 
but did not alter the ordinary mode of 
proceeding by indictment. — R. v. 
Walsh (1854), 3 All. 54.— CAN. 

1839 i. Where offence already indict- 
able at common law — Indictment lies 
although statute provides other remedy.] 
— A soldier sold a kilt forming part of 
his uniform to a dealer, who knew it 
was Govt, property dishonestly appro- 
priated by the seller : — Held : the 
soldier & the dealer were respectively 
guilty of the common law crimes of 
theft & receiving, although their 
actings were also special offences 
against Army Act, 1881, as. 24 & 156. — 
O’Brien v. Shathbbn, [1922] S. C. (J.) 
55.— SCOT. 

1889 ii. .]— R. V, Jolosa 


(1903), T. S. 694.— S. AF. 

1839 iii. .] — A statute im- 

posing a special penalty for an act 
which is a common law offence does 
not repeal the common law unless an 
express or implied intention to repeal 
it is clearly manifest in the statute. 
In the absence of such intention the 
Crown may proceed cither under the 
common law or imder the statute. — 

R. V. Roberts, [1908] T. S. 279.— 

S. AF. 

p. Special penalty only 

applied if prayed for in indictment .] — 
A statutory penalty which imposes a 
puidshmont for a cilmo known to the 
common law does not ver se abrogate 
the existing penalty under the common 
law, & the prosecution may proceed 
against the accused either under the 
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for there the remedy at common law shall not be 
taken away without negative words {per Cur.)- — 
R. V. Dixon (1716), 10 Mod. Rep. 335 ; 88 E. B. 


iriS. 

Annotation: — ^Mentd. R. v. (>oft8 (1740), 7 Mod. Rep. 397. 

1841. .] — "V^ere a statute introduces 

a new law & inflicts a new punishment, it must be 
followed ; but where an Act of Parliament only 
inflicts a new punishment for an offence at common 
law it remains an offence still punishable as it 
was before the Act. — R. v, Woolston (1729), 1 
Barn. K. B. 162, 266 ; Fitz-G. 64 ; 2 Stra. 834 ; 
94 E. R. 112, 181. 

Annotations: — ^Refd. R. v. Carlilo (1819), 3 B. & Aid. 161. 
Mentd. R. v. Bosworth U739), 2 Stra. 1112 ; R. v. Ramsey 
(1883), Cab. & El. 126 ; Bowman v. Secular Soc., [1917] 
A. C. 400. 


1842. .] — R. V, Boyall (1759), 2 

Burr. 832 ; 2 Keny. 549 ; 97 E. R. 586. 
Annotations: — ^Rofd. K. v. Hall, [1891] 1 Q. B. 747. Mentd. 

Jones V. Bright (1829), 5 Bing. 5,33 ; Noden v. Johnson 
(1850), 16 Q. B. 218. 

1843. .]— 9 & 10 Will. 3, c. 32, has not 

altered the common law, as to the offence of blas- 
phemy, but only given a cumulative punishment. 
It is, therefore, still an offence at the common law 
to publish a blasphemous libel. — R. v. Carlire 
(1819), 3 B. & Aid. 161 ; 1 State Tr. N. S. 1387 ; 
106 E. R. 621. 

Annotations .— Refd. Bowman v. Secular Soc., [19171 A. C. 
406. Mentd. R. tJ. Bnrdett (1820), 1 State Tr, N. S. 1 ; 
R. V. Davison (1821), 4 B. & Aid. 329. 


(6) When Indictment does not lie, 

1844. Where statute provides remedy other than 
indictment.] — Where a statute creates a new offence 
& appoints a mode of punishment, it shall be 
punished by that means & not by indictment. — 
Castle’s Case (1622), Cro. Jac. 644 ; 79 E. R. 
555. 

Annotations: — Folld. Anon. (170,3), 6 Mod. Rep. 86. Refd. 
R. V. C^ofton (1670), 1 Sid. 439; R. v. Davis (1754), 
Dunning 55 ; R. v. Robinson (1759), 2 Burr. 799 ; R. v. 
Buchanan (1846), 8 Q. 13. 883 ; R. r. Hall, [1891] 1 Q. B. 
747. 

1845. .] — It a statute create a new offence, 

& prescribe a particular mode of punishment, that 
mode of punishment alone must be pursued, & not 
the common law method by indictment. — R. v, 
Harriot (1692), 4 Mod. Rep. 144 ; 1 Shaw. K. B. 
898 ; Carth. 263 ; 87 E. R. 312. 

A nnotations : — Refd. Anon. (1729), 1 Barn. K. B. 209. Mentd. 
R. V. Pierson (1738), Andr. 310. 

1846. .]— -Glass’s Case (1696), 3 Salk. 350 ; 

91 E. R. 866 ; sub nom. R. v, Gluff, 12 Mod. Rep. 
104. 

1847. .] — An indictment will not lie for an 

offence created by statute which provides some 
other form of punishment for breach of its pro- 
visions. — A non. (1697), 3 Salk. 25 ; 91 E. R. 670. 

1848. .] — For an offence newly created by 

a statute which imposes a forfeiture for it, & points 
out the mode for recovering such forfeiture, an 
indictment will not lie. — R. v. Savage (1698), 1 
Ld. Raym. 347 ; 91 E. R. 1129. 

1849. .1 — For an offence newly erected by 

a statute which imposes a forfeiture for it, & points 
out the mode for recovering such a forfeiture, an 


indictment will not lie. — R. v. Douse (1701), 1 
Ld. Raym. 672 ; 91 E. R. 1348. 

1850. .] — Indictment will not lie on a 

statute, directing a penalty to be recovered by 
bill, plaint, or information. — Anon, (1701), 12 
Mod. Rep. 514 ; 88 E. R. 1486. 

1851. .] — R. V, Edwards (1701), 3 Salk. 

27 ; 91 E. R. 071. 

1852. .]— Watson’s Case (1701), 3 Salk. 

26 ; 91 E. R. 670. 

Annotations .—Refd. R. V, Edwards (1701), 3 Salk. 27; 
R. V. Wigg (1705), 2 Ld. Raym. 1163. 

1853. .] — An indictment will not lie for 

selling ale without license. 

Where an Act of Parliament gives a particular 
penalty, the party shall not be punished by indict- 
ment. — Anon. (1703), 6 Mod. Rep. 86 ; 87 E. R. 
844. 

1854. .] — Offence not indictable, if another 

punishment is prescribed by the statute. — Anon. 
(1703), 3 Salk. 189 ; 2 Ld. Raym. 991 ; 91 E. R. 
769. 

1855. .] — An indictment will not lie whore 

a statute points out a particular remedy. — R. v, 
Hurst (1707), 11 Mod. Rep. 140 ; 88 E. R. 951. 

1856. .] — R. V. James (1715), cited in 2 

Stra. at p. 679, 93 E. R. 778. 

1857. .] — Indictment for killing a hare 

quashed, 5 Anne, c. 14, having appointed a sum- 
mary proceeding before justices of the peace. — 
R. V, Buck (1726), 2 Stra. 679 ; Sess. Oas. K. B. 
107 ; 93 E. R. 778. 

1858. .] — R. V. Mallard (1728), 1 Barn. 

K. B. 108 ; 2 Stra. 828 ; Sess. Cas. K. B. 130 , 
94 E. R. 75 ; sub nom, R. v. Manning, Fitz-G. 47. 

Annotation : — Mentd. Bradlaiigh v. Clarke (1883), 8 App. Cas. 
354. 

1859. .] — R. V, Pensax (1728), 1 Barn. 

K. B. 127 ; 94 E. R. 88. 

1860. .] — An indictment will not lie for not 

making a new poor rate, pursuant to an order of 
sessions, a remedy being provided by 17 Geo. 2, 
c. 38, s. 14. — R. V, Chatley <1754), Say. 152; 96 
E. R. 835. 

1861. .] — Wliere an Act of Parliament 

prescribes a particular remedy for an offence an 
indictment will not lie. — R. v, Wright (1758), 

1 Burr. 543 ; 97 E. R. 441 ; sub nom, R. v. Bright, 

2 Keny. 274. 

Annotations: — Consd. Forster v. Taylor (1834), 5 B. & Ad. 
887. Apld. R. Hall, [1891] 1 Q. B. 747. Refd. R. v. 
Buchanan (1846), 8 Q. B. 883 ; R. v. Lovibond (1871), 
24 L. T. 357 ; Mullis r. Hubbard, [1903] 2 Ch, 431 ; Lowe 
r. Dorling, [1906] 2 K. B. 772. 

1862. .] — (1) The rule is certain, that where 

a statute creates a new offence by prohibiting & 
making unlawful anything which was lawful before 
& appoints a specific remedy against such new 
offence, not antecedently unlawful, by a particular 
sanction & particular method of proceeding, that 
particular method of proceeding must be pursued 
& no other (Lord Mansfield). 

(2) Indictment lies for disobeying an order of 
sessions. — R. v, Robinson (1759), 2 Burr. 799 ; 
2 Keny. 513 ; 97 E. R. 568. 

Annotations: — As to (1) Folld. R. n. Carlile (1819), 3 B. & 
Aid. 161. Distd. Lichfield Corpn. v. Simpson (1845), 
C L. T. O. S. 122. Apld. R. r. Lovibond (1871), 24 L. T. 


statute or under the common law. 
Where proceedings are taken under 
the common law a spooiaJ penalty pro- 
vided by statute will not be applied 
unless expressly prayed for in the In- 
dictment. — T he State v. PHiLT.ipa 
(1896), 3 O. R. 216.— S. AF. 

Q- Offence provided for both in 
smtute regulations thereunder — In- 
dictment lies under either .] — Where a 
j^oct. of a statute provides for a certain 
crime, & regs. duly made under that 


sect, also provide for the same offence, 
the Crown may indict under that sect, 
or under the regs. — H. v, Wang Yung 
SUAN (1905), T. S. 397.— S. AF. 


PART VI, SECT. 2, SUB-SECT. 1.— 
B. (b). 

1844 i. Where statute proi'ddes remedy 
other than indictment ,} — ^Accused was 
convicted on a count charging the 
accused with falsely pretending to be 


a doctor within Medical Practitioners 
Registration Act, 1869, which provides 
that such offences shall be punishable 
summarily. On motion for arrest of 
judgment after conviction, but before 
sentence, on the ground that the ct. 
bad no jurisdiction to try the offence, 
which should have been detilt with 
summarily : — lleM : the charge should 
have been dealt with summai'lly. — 
R. V. Kingston (1904), 24 N Z. L. R. 
431.— N.Z. 
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Sect, 2. — Suhject- 7 natter of indictment: Svh^secL 1, 
B. (6) ; sub-sects. 2 3.] 

357. Consd. R. v. Hall, [1891] 1 Q. B. 747. Refd. R. v. 

Balme (1777), 2 Cowp. 648 ; R. v. Crossley (1839), 2 Per. 

& Dav. 319. As to (2) Oonsd. R. v. Harris (1791), 4 Term 

Rep. 202. Apld. R. v. Bristow (1796), 6 Term Rep. 168. 

Refd. Fitzjohn v. Mackinder (1861), 9 C. B. N S. 505 ; 

Scott V. Scott, [1913] A. C. 417. 

1863. .]— 11. V. Fox, No. 1822, ante. 

1864. •]- -Where a statute creating an 

offence pointed out the remedy whereby buildings 
complained of might be demolished by order of a 
justice : — Beld : that was the only remedy that 
could be pursued, & an indictment would not lie. — 
R. V. Lovibond (1871), 24 L. T. 367 ; 36 J. P. 
20 ; 19 W, R. 753. 

1866. If Other remedy is In sAme section.] 

— R. V. Wright, No. 1834, ante. 

1866. .] — R. V. Buchanan, No. 1837, 

ante. 

1867. .] — An indictment will not lie 

against an overseer for wilful breaches of the duties 
imposed upon him by Parliamentary Voters 
Registration Act, 1843 (c. 18), in preparing &; 
publishing voters lists, inasmuch as for every such 
breach of duty, the duties being new duties created 
or re-created by the statute, a special tribunal 
is created by sect. 61 of the Act, & a penal action 
given by sect. 97, which excludes the remedy by 
indictment.— R. v. T?all, [1891] 1 Q. B. 747 ; 
60 L. J. M. C. 124 ; 64 L. T. 394 ; 17 Cox, C. C. 
278. 

Annoiatioiis .*— Apld. Saunders v. Holborn District Board of 

Works. [1895] 1 Q. B. 64; R. v. Kakelo, [1923] 2 K. B. 

793. Reid. Boynton v. Anchokne Drainage & Navigation 

Comrs., [1921] 2 K. B. 213. 

1868. .] — Public Health (London) Act, 

1891 (c. 91), which imposes on the sanitary 
authorities of London the duty of removing street 
refuse from the streets within their respective 
districts, does not give any right of action to a 
person suffeiing special damage from a breach of 
such duty. 

In the second part of the sect, a penalty is 
imposed, &, inasmuch as the i^enalty is imposed in 
the same sect, as the duty, it seems to me clear, 
upon the principle of E. v. Hall, No. 1867, anie^ that 
the sanitary authority could not be indicted 
(Charles, J.). — Saunders v. Holborn District 
Board of Works, [1895] 1 Q. B, 04 ; 04 L. J. Q. B. 
101 ; 71 L. T. 519 ; 59 J. P. 453 ; 43 W. R. 26 ; 
IIT. L. R. 5; 15R. 25, D. C. 

Annoiaiions : — Mentd. Maguire v. Liverpool Corpn., [1905] 

1 K. B. 767 ; R. v. Marshland, Smecth & Fen District 

Comrs., [1920] 1 K. B. 155 ; Phillips v. Britannia Hygienic 

Laundry Co., [1923] 1 K. B. 539. 


Sub-sect. 2. — Disobedience to Judicial Orders. 

1869. Order of Court of Assize.] — The ct. will 
not grant a mandamus to compel the treasurer of a 
district to pay the expenses of a prosecution for 
misdemeanour, in obedience to the order of the 
Ct. of Assize, under Criminal Law Act, 1826 
(c. 64), s. 25. The proper remedy is to indict the 
treasurer if he refuses to pay. — R. v. Jeyes (1836), 
3 Ad. & El. 416 ; 1 Har. & W. 325 ; 5 Nev. & M. 


K. B. 101 ; 111 E. R. 471. 

Annotations : — ^Distd. Ex p. Bottom (1849), 13 Jur. 680. 
Refd. R. V. Payn (1837), 6 Ad. & El. 392 : R. v. Oswestry 
Treasurer (1848), 12 Jur. 744. Mentd. R. v. Wiltshire & 
Berkshire Canal Navigation Co. (1835), 5 Nev. & M. K. B. 


344 ; R. V. Purchase (1842), Car. & M. 617 ; Soptt v. 
Scott, [1913] A. 0. 417 ; R. v. Speyer, R. v. Cassel, [1916] 

1 K. B. 596. 

1870. Order of sessions.] — An indictment will 
lie against an overseer for not receiving a pauper, 
removed by an order of two justices of the peace. — 
R. V. Davis (1764), Say. 163 ; Dunning, 56 ; 96 * 
B. R. 839. 

Annotations : — Consd. R. v. Robinson (1769), 2 Bur^ 799. 
Refd. R. 1 ?. HaU, [1891] 1 Q. B. 747. Mentd. R. v. Boyall 
(1769), 2 Burr. 832 ; Re Royal British Bank (1867), 29 
L. T. O. 8. 148. 

1871. .]— R. p. Robinson, No. 1SG2, ante. 

1872. .] — Disobeying an order of justices 

is a common law offence, & therefore punishable 
by indictment (Lord Mansfield, C.J.). — B. v. 
Balme (1777), 2 Cowp. 648 ; 98 E. R. 1287. 

1873. .] — Indictment against the treasurer 

of the county of L. for refusing to obey an order for 
pa 3 mient of costs made by the justices of the 
Dorough of L., at their general quarter sessions for 
the borough. — R. v. Johnson (1816), 4 M. & S. 
515 ; 105 E. R. 925. 

Annotations .‘—Refd. R. v. Surrey County Tr^si^r (18^19). 

1 Chit. 660 ; R. v. Jeyes (1836), 3 Ad. & El. 416 : R. v. 
Staffordshire JJ. (1835), 1 Har. & W. 277. Mentd. R. 
V. Payn (1837), 1 J. P. 37 ; Scott v. Scott, [1913] A. C. 
417. 

1874. .] — An indictment lies against the 

president & stewards of a friendly society for 
disobeying an order of justices addressed to them 
to readmit a member, though it be sworn that the 
power of doing so is not in the president & stewards, 
but in a committee. — R. p. Wade (1831), 1 B. & Ad. 
861 ; 9 L. J. O. S. M. C. 113 ; 109 E. R. 1006. 
Annotations : — Refd. R. v. Bidwell (1847), 2 Car. & Kir. 

564. Mentd. Garllck v. Songster (1832), 9 Bing. 46. 

1875 . .] — An indictment lies for disobeving 

an order of quarter sessions, on dismissal of an 
appeal against a poor rate, that applt. should pay 
costs. — R. V, Mortlock (1846), 7 Q. B. 459 ; 1 
New Mag. Cas. 329 ; 2 New Sess. Cas. 108 ; 14 
L. J. M. C. 153 ; 6 L. T. O. S. 149 ; 9 J. P. 454 
9 Jur. 621 ; 116 E. R. 662. / 

Annotaiions : — Mentd. Ex p. London & Brighton Ry. 

London, Brighton & Sotith Coast Ry. (1848), 17 L. J. M. C. 
119 ; R. V. Lambeth Surveyors (1854), 18 J. P. Jo. 790 ; 
Freeman v. Read (1860), 9 C. B. N. S. 301 ; Bancroft v. 
Mitchell (1867), 8 B. & S. 558 ; R. v. Speyer, R. v. Cassel, 
[1916] 1 K. B. 595. 

1876. .] — If a ct. of petty sessions hear an 

application for an order in bastardy & make a 
valid order on the putative father, he is liable to 
be indicted for disobeying it. — R. v. Brisby (1849), 

2 Car. & Kir. 962 ; 1 Den. 416 ; T. & M. 109 ; 

3 New Mag. Cas. 167 ; 3 New Sess. Cas. 591 ; 18 
L. J. M. 0. 157 ; 13 L. T. O. S. 266 ; 13 J. P. 305 ; 
13 Jur. 520 ; 3 Cox, C. C. 470, C. C. R. 

Annotations : — Mentd. R. v. Cook, R. v. Hickling (1852), 21 

L. J. M. C. 136 ; R. v. Glynne (1871), L. R. 7 Q. B. 16 ; 
R. V. Lanyon (1872), 27 L. T. 356. 

See, also, Contempt of Court, Attachment & 
Committal, Vol. XVI., pp. 41 seq. 


Sub-sect. 3. — Matters not indictable. 

1877. Mere Intent.] — The purpose or intent of 
a man, without any act by him done, is not 
punishable by the law (per Cur.). — Murrey p. 
(1014), 2 Bulst. 207 ; 80 E. R. 1071. 

1878. .] — The knowingly having iron stamps 

which would make the similitude of a figure imprest 
upon the current gold coin, is . indictable as a 


PART VI. SECT. 2, SUB-SECT. 8. 

1877 i. Mere intent .] — Prisoner was 
charged before a judge of the Supremo 
Ct. for ; (1) that he attempted to dis- 
charge a loaded revolver at L. with 
Intent to murder L. ; (2) that he had 


upon his person a loaded revolver with 
intent unlawfully to do Injury to L. ; 
(3) that, without lawful excuse, he 
pointed a loaded revolver at L.; — 
Senible : the second & third counts 
should have been struck out, as both 


were matters for summary conviction, 
& not for indictment. — R. v. Lombard 
(1914), 26 W. L. R. 647 ; 16 D. L. R. 
613: 7 Alta. L. R. 270; 6 W. W. R, 
1089.— CAN. 
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misdemeanour. — v. Sutton (1737), Lee temp* 
Hard. 370 ; 2 Stra. 1074 ; 06 E. B. 240. 

Annotations : — ^N.F. R. v. Heath (1810), Russ. & Ry. 184. 
Refd. R. V. Soofleld (1784), Cald. Mag. Gas. 397 ; Dugrdale 
V. R. (1853), Dears. O. C. 64 ; R. v. Roberts (1855), 7 
Oox, 0. C. 39. 

1879, .] — Having counterfeit silver in pos- 

session with intent to utter it as good, is no offence, 
for there is no criminal act done. — B. v. Heath 


(1810), Buss. & By. 184, C. C. B. 

Annotation : — ^FoUd. Dugdole v. R. (1853), 1 E. &; B. 435. 


1880. .] — Having counterfeit silver in pos- 

session, with intent to utter it as good, is no offence, 
for there is no criminal act done. — B. v. Stewart 
(1814), Buss. & By. 288, C. 0. B. 

Annotation : — ^Refd. R. v. Jarvis (1855), 26 L. T. O. S. 110. 


1881. .] — Certain counts in an indictment 

charged deft, with preserving & keeping in his 
possession obscene prints with the intent & for 
the purpose of unlawfully uttering & selling the 
same, & thereby corrupting the morals of the 
liege subjects of the Queen : — Held : upon writ 
of error, insufficient in law. 

The law will not take notice of a bare intention 
without some act done in furtherance of it (Cole- 
ridge, J.). — Dugdale V. B. (1863), 1 E. & B. 
435 ; Dears. C. C. 64 ; 22 L. J. M. C. 50 ; 17 J. P. 
182 ; 17 Jur. 546 ; 118 E. B. 499 ; suh nom. B. v. 
Dugdale, 20 L. T. O. S. 219, C. C. B. ; subsequent 
proceedings, 2 E. & B. 129, Ex. Ch. 

Annotations : — Gonsd. Bradlaugh v. R. (1878), 3 Q. B. D. 

607. Refd. R. V. Roberts (1855). 4 W. R. 128; R. u. 

Robinson (1915), 79 J. P. 303. 

1882. To try a civil right.] — An information will 
not lie to try a civil right, as the title to land ; 
but an indictment will lie at common law against 
witnesses for the King, for perjury on an informa- 
tion although such perjury is not punishable by 
6 Eliz. (c. 9). — Nannge v, Bowland (1608), Cro. 
Jac. 212 ; 79 E. B. 184. 

1883. Mere trespass.] — B. v, Storr (1765), 3 
Burr. 1698 ; 97 E. B. 1053. 

Annotation : — Disid. R. v. Wilson (1799), 8 Term Rep. 357. 


1884. .] — B. V , Atkins (1765), 3 Burr. 

1706 ; 97 E. B. 1057. 

1885. .1— A mere trespass which is the 

subject of a civil action cannot be converted into 
an indictable offence (Lord Kenyon, C.J.). — 
B. v. Wilson (1799), 8 Term Bep. 357 ; 101 E. B. 
1432. 

Annotations : — ^Refd. Newton v. Harland (1840), 1 Man. & O. 
644 ; R. V. Newlands (1840), 4 Jur, 322 ; Harvey v. 
Brydgree (1845), 14 M. & W. 437. 

1886. Private wrong or breach of civil contract.] 

— B. V, Stonehouse (1696), 3 Salk. 188 ; 91 E. B. 
767. 

1887. .] — Deceitfully receiving money from 

one man to the use of another, on a pretended order 
for such purpose, is not indictable at common law. 
— B. V, Jones (1704), 1 Salk. 379 ; 2 Ld. Baym. 
1013 ; 91 E. B. 330 ; sub nom. Anon., 6 Mod. Bep. 
106. 


Annotations : — ^Retd. R. v. Munoos (1740), 7 Mod. Rep. 315 ; 
R. V. Wheatly (1761), 2 Burr. 1125 ; R. v, Southerton 
^1805), 6 East, 126 ; R. v. Woolley (1850), 3 Car. & Kir. 


1888. .] — Indictment lies not against a 

miller for detaining part of the com. — B. v. 
Channel (1728), 2 Stra. 793 ; 1 Sess. Cas. K. B. 
366 ; 93 B. B. 852. 


1889. .] — Delivering less beer than con- 

tracted for as the due quantity is not indictable. 

The offence that is indictable must be such a 
one as affects the public. AlS if a man uses false 
weights & measures & sells by them to aU or to 
many of his customers, or uses them in the general 
course of his dealing ; so, if a man defrauds another, 
under false tokens (Lord Mansfield, C.J.). — 
B. V. Wheatly (1761), 2 Burr. 1125 ; 1 Wm. Bl. 
273 ; 97 E. B. 746. 

Annotations : — Apld. R. v. Lara (1794), 2 Loach, 647. Rofd. 

R. V. Bower (1775), 1 Cowp. 323 ; R. v. Haynes (1816), 

4 M. & S. 214 : R. v. Vroones (1891), 60 L. J. M. C. 62 ; 

R. V. Brailsford, [1905] 2 K. B. 730. 

1890. .] — Delivering less oats than the 

quantity contracted for as the due quantity is not 
indictable. — B. v. Dunnage (1761), 2 Burr. 1130 ; 
97 E. B. 749. 

1891. .] — An indictment will not lie for 

selling as two chaldrons of coals a less quantity : 
it must be for selling by false measure. — B. v, 
Osborn (1765), 3 Burr. 1697 ; 97 E. B. 1052. 

1892. .] — Knowingly exposing to sale, & 

selling wrought gold under the sterling alloy, as 
&; for gold of the true standard weight, which is 
indictable in goldsmiths, is a private imposition 
only in a common person. — B. v. Bower (1775). 
1 Cowp. 323 ; 98 E. B. 1110. 

Annotation : — Mentd. R. v. Siddon (1830), 9 L. J. O. S. Ex. 7 . 

1893. .] — Indictment does not lie against a 

miUer for receiving good barley to grind at his 
mill, & delivering a mixture of oat & barley meal 
different from the produce of the barley, & which 
is musty & unwholesome. 

If the indictment alleged that deft, had delivered 
the barley as an article for the food of man, it 
might possibly have been sustained (Lord Ellen- 
borough, C.J.). — B. V, Haynes (1815), 4 M. & S. 
214 ; 105 E. B. 814. 

1894. .] — Indictment for supplying a work- 

house with bread short of weight, vdth intent 
thereby to defraud the poor in the house of a portion 
of their allowance. The contract into which the 
deft, had entered with the corpn. to provide bread 
for the workhouse, each loaf to weigh 1 lb. 15 oz., 
was proved. The mayor, who was one of the 
committee, was examined, & stated that he weighed 
one of the loaves sent by deft, on .July 16, 1815, & 
it weighed only 1 lb. 11 oz. ; he then weighed a 
score of loaves, & found a deficiency of 4 lbs. in 
weight ; after which he weighed six score, & there 
was a deficiency of 25i lbs. ; but an objection was 
taken on the part of deft, that the offence with 
which he was charged was not an indictable offence, 
as, in order to constitute such an offence, it was 
necessary that the public should be injured by it ; 
& further, that it must be such as ordinary prudence 
could not provide against. It was also urged that 
sending a less quantity than was contracted lor 
is merely a breach of civil contract, & not an 
indictable offence : — Held : according to strict 
law, it was not an indictable offence, but only a 
breach of civil contract, & therefore the indictment 
could not be supported. — B. v, Harling (1815), 
8 C. L. B. 1148, n. 

1895. Non-performance of promise.] — B. v. 

Bradford (1098), 1 Ld. Baym. 366 ; 3 Salk. 189 ; 
91 E. B. 1142. 


1 886 i. Private wrong or breach of civil 
^ntracL ] — The indictment stated that 
D., boinff affed, & imable to maintain 
himself, asslffned his farm to prisoner, 
upon the terms of being maintained 
by prisoner ; hut prisoner refused & 
n^leoted to maintain D., by reason 
whereof D. languished & died : — 
Serrible: the indictment was bad, as 
charging a breach of oontrftOt only. — 


R. V. Sheals (1845), 3 Craw. & D. 330. 

— IR. 

r. Using false weights,} — An in- 
dictment for false pretences by using 
false scales & weights : — Held : bad, 
the offence charged not being an In- 

M Z Z Case (1841), 

r. Rep. 191. — IR. 

B. Using insulting dt abusive lan- 


guage in public street — Calculated to 
provoke breach of the peace.] — A. was 
charged at common law before the 
Shonfl with the crime & offence of 
disorderly conduct in a public street 
in a town where there was no police 
magistrate, by usi^ Insulting & 
abusive language to B., calling aloud 
that B. was a thief : — Held : the 
charge was not relevant. — Banks 
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Sect, 2. — Subject-matter of indictment: Sub-aect, 3. 
Sect, 3 : Sub-sec ts, 1 2J 

1896. Words spoken to prejudice public market.] 

— R. V, Harwood (1693), 1 Salk. 370 ; 91 E. R. 
322. 

1897. Improper but not fraudulent expenditure 
of money.] — The surveyor of a high road having 
improperly expended a large sum of money, bor- 
rowed by the trustees under an Act of Parliament, 
without the consent of the trustees, which the Act 
required to sanction the expenditure, the ct. 
refused a criminal information against the sur- 
veyor in the absence of any corrupt motive 
expressly aUegod. The ct. will not convert a civil 
into a criminal remedy. — R. v. Friar (1819), 
1 Ohit. 702. 

1898. Enticing servant from master.] — R. v, 

Daniell (1704), 6 Mod. Rep. 99, 182 ; Holt, 
K. B. 346 ; 1 Salk. 380 ; 3 Salk. 191 ; 2 Ld. Raym. 
1116 ; 87 E. R. 856, 937. 

Annotations : — Consd. R. v. Higfdas (1801), 2 Eaat, 5. Reid. 
R. V. Collingwood (1704), 6 Mod. Rep. 288. Mentd. R. v. 
Rowed (1842), 11 L. J. M. C. 74 ; Mogul S.S. Co. v, Mc- 
Gregor, Gow (1889), 23 Q. B. D. 598. 

1899. Entertaining vagrants.] — R. v, Langley 
(1702), 2 Ld. Raym. 790 ; 92 E. R. 27. 

1900. Receiving unmarried woman into house 
for chiidbirth.] — R. v, MacDonald (1765), 3 Burr. 
1645 ; 97 E. R. 1026. 


Sect. 3.— PREFERRING AN INDICTMENT. 

Sub-sect. 1, — In General. 

1901. Who may prefer indictment — Breach of 
Foreign Enlistment Act, 1819 (c. 69) — Foreign 
Government.] — Indictment, on the prosecution of 
the Sicilian "minister in London, * against G. & 
others for a breach of the above Act. The British 
Govt, had declined to prosecute. 

Tliis is a prosecution instituted by the Neapolitan 
Govt., & there is no doubt they have as much right 


to adopt such a proceeding as any person under 
Her Majesty ^s protection (Coltman, J.). — R. v. 
Granatelli (1849), 7 State Tr. N. S. 979. 

Annotation : — ^nentd. A.-G. v. SUlem, Alexandra Case (1864), 

33 L. j. Ex. 92. 

1902. Private person.] — If a private 

person desires to punish an infraction of the 
above Act he must do so by the ordinary machinery 
for the administration of justice, the preferring 
of an indictment . — Ex p. Crawshay (1860), 3 
L. T. 320 ; 24 J, P. 805 ; auh nom. Ex p, Crawshay 
V, Langley, 8 Cox, C. C. 356. 

1903. Concurrent trial of separate Indictments for 
same offence.] — Where two indictments are for the 
same fact, it is proper to try on both at once. — R. v, 
CuLUFORD (1704), 1 Salk. 382 ; 91 E. R. 332 ; 
sub nom, Cullipord’s Case, 6 Mod. Rep. 219 ; 3 
Salk. 39. 

Annotations: — ^Refd. Campbell v. R. (1846), 11 Q. B. 799 ; 

R. V. Toole (1807), 11 Cox, C. C. 75. 

1904. .] — Two indictments for the same 

offence, one for the felony under a statute, & the 
other for the misdemeanour at common law, ought 
not to be preferred or found at the same time. — 
R. V, Doran (1790), 1 Leach, 538. 

Annotations: — Re!d. R. v. Stockloy (1842), 3 Q. B. 238. 

Mentd. R. v, Kitson (1853), 22 L. J. M. C. 118. 

1905. .] — If two bills of indictment be 

preferred for the same offence, the one charging it 
capitally, the other as a misdemeanour, & both be 
found, the judge will put the party to his election 
which he will go upon, & direct an acquittal on the 
other. — R. v. Smith (1828), 3 C. & P. 412, 

1906. .] — An indictment for stealing valu- 

able securities, the property of L., & an indict- 
ment for misdemeanour in selling & converting 
securities of the same description in all respects, 
the propci^ty of the same L., & entrusted by him 
to deft, for safe custody, were found, at the same 
session of the Central Criminal Ct., against the 
same party, & removed by certiorari. Deft, 
moved that the indictments or one of them might 
be quashed, on affidavit that both were preferred 


McLennan (1876), 4 R. (Ct. of Sess.) 8 ; 
14 Sc. L. R. 79.— SCOT. 

t. Loudly reading, singing tt preuch- 
ing in public street .] — A police com- 
plaint charged that on a street in 
L. accused did loudly read, sing, pray, 
& preach, by which a large crowd was 
coUected, & the residents & others in 
the neighbourhood were annoyed & 
disturbed ; — Held : this did not con- 
stitute a relevant charge of any offence 
at common law. & conviction following 
thereon set aside. — Huiton v. Main 
(1891), 19 R. 5; 29 Sc. L. R. 45.— 
SCOT. 


PART VI. SECT. 3, SUB-SECT. 1. 

a. Who may ^jrr/er indictment — 
Barrister appointed by A.-G .] — By 
statute there is imposed upon the 
A.-G. the duty of appointing some 
Queen’s counsel, or other competent 
barrister of the ct., to attend the 
criminal bustness of each sittings of 
the Supreme Ct., in each comity in 
the province : such authority to be 
conveyed by written instructions under 
the hand of the A.-G., the presentment 
of which, to the presiding judge, in the 
absence of the A.-G., is made sufficient 
authority for any barrister to take 
charge, on behalf of the Crown, of 
criminal business, & conduct the trial of 
criminals at any sittings or torin;— 
Held: these words were suflacient to 
cover the specific act of preferring an 
indictment, but the A.-G. must direct 
the preferring of the bill in the par- 
ticular case, & it will not do to direct 
the counsel to prepare bills in all oases 
which may a'^se.—R. v. Townsend 
& Whiting (1896), 28 N. 8, R. 468, — 
CAN. 


b. .] — Deft, was com- 

mitted for trial on a charge of assault- 
ing, wounding, & doing grievous bodily 
harm to W., who was bound over in 
regular form to prosecute. At the 
next term of the Supreme Ct. the grand 
iui*y found an indictment against deft. 
W. was not present, & was not ex- 
amined as a ^tness. The A.-G. was 
not present, & no one had any special 
directions from him to prefer an in- 
dictment. No one had the written 
consent of a judge, & no order of ct. 
was made to prefer an indictment. 
The point was reserved whether the 
indictment should not be quashed, 
because it was not preferred by any of 
the persons authorised by Criminal 
(’ode, s. 641. Under an Act of the 
Provincial Legislature, crimes such as 
that for which deft, was Indicted, are 
prosecuted by an officer appointed by 
the A.-G. at each term of the ct., or, 
In default of such appointment, by 
the ct. : — Held : in these circumstances 
the presence of the prosecutor was not 
necessary, & no special direction from 
the A.-G., or written consent of a judge, 
or order of the ct., was necessary to 
make the indictment valid. — R. r. 
HAftnLTON (1898), 30 N. 8. R. 322.— 
CAN. 

c. .] — R. V. WlMON 

(1913), 26 W. L. H. 148,— CAN. 

d. Wiihovi preliminary 

imuiry.] — R. v. Leverton, 11917] 2 
W. W. R. 584 ; 28 Gan. Grim. Gas. 
61 ; 34 D. L. R. 514; 11 Alta. L. R. 
355.— CAN. 

6. Leave to prefer — When refused.] 
— Leave to prefer an indictment may 
properly be refused the Crown when 


the accused has been discharged on a 
habeas corpus rovieuing a magistrate’s 
commitment for trial in respect of the 
same charge & holding the evidence 
insufficient on the merits to justify a 
committal for trial. — K. v. Mackey 
(1918), 29 Can. Grim. Gas. 419.— CAN. 

f. Opposed by A.-G .] — 

Where the Crown doclinod to lay any 
charge against one committed for trial 
upon an information for criminal libel 
& also opposed an appln. by the 
private prosecutor for consent as the 
ct. under sect. 873a to lay a oharfee the 
ct. refused its consent as the Grown 
could, notwithstanding such consent 
& laying of the charge, stop all pro- 
ceedings. — R. V. Edwards (1919), 2 
W. W. R. 600.— CAN, 

g. Charge entirely different from 
that on which prisoner committed. A 
prisoner may at his trial be charged 
in the presentment with an offence 
entirely different from that for which 
he is committed for trial. — K. v. 
Martin (1884), 10 V. L, R. 343. — AUS, 

h. . ] — Prisoners wore committed 

for trial on a cliarge of gambling in 
a railway train. On the trial, an in- 
tlictment was preferred, under 42 Viot. 
c. 44, 8. 3 (D), lor obtaining money by 
false pretences. The prisoners’ counsel 
objected to the prisoners being tried 
on a different charge from that on 
which they had been committed. The 
objection was overruled, & the charge 
read over to prisoners, &, on its being 
explained that they could bo tried 
forthwith or remain in custody until 
the next sitting of oyer & tennlner, 
they pleaded not guilty, & said that 
tliey were ready for trial. The 
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for the same alleged offence : — Held : a rule to 
show cause would be refused. — R. v, Stockley 
(1842), 3 Q. B. 238 ; 2 Gal. & Dav. 728 ; 11 
L. J. M. C. 105 ; 6 J. P. 652 ; 114 E. R. 498. 

1907. Separate Indictments in respect of same 
transaction — Where act constitutes more than ond 
offence.]— Anon. (1601), Gouldsb. 132 ; 75 E. R. 
1045. 

1908. .] — Wliere a person stole two 

pigs belonging to the same person at the same 
time, & after being convicted & punished for 
stealing one of the pigs, was again indicted at a 
subsequent assize for stealing the other : — Held : 
this might legally be done. Semhle : in such a j 
case the second prosecution ought not to be i 
proceeded with. — R. v, Brettel (1842), Car. & M. I 
609. I 

1909. Where transaction consists of dis- , 

tinct acts.] — A. was indicted for shooting at I 
13., a gamekeeper. There being another indict- I 
nient against A. for night poaching : — Held : | 
although both indictments related to the same 
transaction, yet the offences were quite distinct 
from each other, & prosecutor, therefore, ought 
not to be put to his election to go upon one indict- 
ment & abandon the other. — R. v, Handley 
(1833), 5 C. & P. 565. 

Found at quarter sessions & at , 
assizes — Indictment at quarter sessions not trans- 
mitted to assizes.] — An indictment was found at 
the county sessions at B. against deft, for ob- 
structing a highway. Upon the certificate of 
such finding, deft, was taken before a magistrate 
& bound by recognisance to appear & plead at 
assizes. The indictment was not transmitted to 
assizes, but was in the custody of the clerk of the | 
peace : — Held : the judge of assize had no power ; 
to order the clerk of the peace to send the indict- i 
ment to assizes ; as it was found at sessions, & I 
not transmitted for trial at the assizes, the ct. j 
had no jurisdiction to try the same. i 

A second indictment for the same offence being ' 
found by the grand jury at the assizes : — Held : | 


deft., being bound to appear by recognisance, 
must be caUed upon to plead to the second indict- 
ment. — R. V. WiLDMAN (1872), 12 Cox, 0. C. 354. 

1911. Election — Two indictments for same 
offence.] — R. v. Smith, No. 1905, ante, 

1912. .] — A prosecutor cannot main- 

tain two indictments for misdemeanour for the 
same transaction ; he must elect to proceed with 
one, Sg abandon the other. — R. v, Britton (1833), 
1 Mood. & R. 297. 

Annotatio7i8 : — ^Mentd. R. v. Whoater (1838), 2 Mood. C. C. 

35 ; 11. V. Scott (1856), 7 Cox, C. C. 163. 

1913. .] — R. V, Handley, No. 1909, 

ante, 

1914. Information & indictment for same offence 
— Information discharged — Right to prefer indict- 
ment.] — Where a rule for a criminal information 
had been discharged on the payment of costs by 
deft. ; — Held : from these circumstances no agree- 
ment was to be implied that prosecutor should 
not institute any other proceedings, & an indict- 
ment having been afterwards preferred by him 
for the same offence, the ct. would refuse to stay 
the proceedings under it. — R. v, Stansfield 
( 1837), Will. Woll. & Dav. 147. 


Sub-sect. 2. — Vexatious Indictments Act, 
1859. 

1915. Application of statute — Every count must 
comply with provisions.] — An indictment con- 
tained two counts for obtaining money by false 
pretences on two several occasions, the require- 
ments of the above Act having been complied 
with in respect of one of the cases only. The 
prisoner refused to plead ; & a plea of not guilty 
was entered by the direction of the ct. Evidence 
was given upon each count, & the prisoner was 
convicted upon each : — Held : the second count 
ought to have been quashed, & therefore the 
conviction upon that count could not stand. — 
R. V, Fuidge (1864), Le. & Ca. 390 ; 3 New Rep. 


prieonerH were convicted ; no question 
having been raised as to their having 
been tried without their consent, 
although their counsel took other 
objections to the proceedings. A writ 
of habeas corpus having been issued, & 
the prisoners’ discharge moved for, on 
the ground of the absence of such 
consent : — Held : the motion must be 
refused. — 11. v. Goodman (1883), 2 
O. 11. 468.— CAN. 

k. Adding count to indictiiieid — No 
previous hearing before magistrate of 
matter in new count.] — Accused was 
tried upon an indictment containing 
two counts, the first for theft, & the 
second for obtaining money under 
false pretencfis. The accused was corn - 
niitted for trial only on the charge 
contained in the first count, the charge 
contained in the second count having 
been withdrawn : — Held : the judge 
had the right, under the Criminal Code, 
as amended in 1909, to add the sccona 
count : — Held : also, accused had 
elected to bo tried by the judge on 
both chai-ges. — R. v. Stickler (1910), 
13 W. L. R. 316.— CAN. 

!• .] — Deft, was charged 

with stealing from his employer. Upon 
Ills trial, under the speedy trials pro- 
visions of the Criminal Code, a count 
w&B added to the original charge to the 
effect that deft., a clerk in the service 
of C., with intent to defraud, “ omitted 
particulars from books of accoimt be- 
longing to & in the possession of his 
employer ” & was, therefore, guilty of 
an indictable offence. The judge 
flashed the original indict, & allowed 
the Crown to proceed upon the added 
count, & convicted deft. Upon a case 

J. — VOL. XIV. 


stated : — Held : the pinning or annex- 
ing of the new’ count to the formal 
chai*go in writing signed by the counsel 
& ^ent for the A.-G,, was sufficient 
to incorporate it in the charge. — K. r. 
Wilson (1913), 26 W. L. R. 138; 15 
D. L. R. 168; 6 Bosk. L. R. 348 ; 5 
W. W. R. 620.— CAN. 

lYi, — Semhle: wdiore, 

after an accused person has been com- 
mitted for trial, the consent of a judge 
is asked ex parte, under Crimes Act , 
1908, 8. 407, to add a count to the in- 
dictment to be preferred against him, 
chai*ging him with an offence not dis- 
closed in the depositions & not in- 
vestigated in the ct. below, the judge 
has j urisdictiou to give such consent ; 
but such jurisdiction should only be 
exercised upon sufficient primd facie 
evidence being placed before him. — R. 
V. O’Keefe (1909), 28 N. Z. L. R. 502. 
— N.Z. 

n, Order should be made at 

commencement of trial.] — At the com- 
mencement of a trial before a ct. of 
session on a charge under Penal Code, 
B. 206, the Public Prosecutor applied 
to the ct. to frame now lioads of charge 
under Code, ss. 423 Sc 424. The 
Sessions Judge postponed passing any 
flnal decision upon tliis application, 
until it became api>areiitthat the charge 
under sect. 206 was not sustaiuabie 
on the evidence to be adduced by the 
prosecution. After hearing the evi- 
dence for the prosecution on this 
charge, the Judge, without going into 
the defenoo or recording the opinions 
of the assessors, passed an order of 
acquittal. At the same time, he re- 
jected the application for framing new 


heads of charge, holding that ho had 
no power to frame any new charges in 
addition to the original charge. Hci 
was also of opinion that the dismissal 
of a com])laint, which the prosecutor 
had previously tiled against the accused 
on the very charges which were sought 
to be added, was also a sufficient 
ground for rejecting the application : — 
Held : the judge ought to have finally 
disposed of the application for framing 
additional charges at the very com- 
mencement of the trial when it was 
made, especially because it did not 
purport to be based on any facts other 
than those contained in the depositious 
recorded by the committing magis- 
trate. — R. V. Vajiram (1892), I. L. R. 
16 Bom. 414.— IND. 

o. At trial without jury — 

Election of accused.] — When an accused 
person elects to take liis trial before a 
judge without a jury, on the chaigc 
upon which he was committed, or to 
answer which he was bound over Id 
take Ills trial under Criminal Code, 
1892, 8. 601, leave should uot bo 
granted, under sect. 773, for the 
addition to the Indictment of new or 
other charges for offences substantially 
different, unless the accused elect to 
bo tried on such other charges also by 
a judge without a jury. — 11. v. Douglas 
(1906), 5 W. L. R. 6 ; 16 Man. L. R. 
345.— CAN. 

p. Alternative charge not laid .] — 
The fact that a person charged with 
an offence might, upon the facts, have 
been charged with a conspiracy with 
another, is no objection to the in- 
dividual charge. — H. v. Clark (1892), 
2 B. C. R. 191.— CAN. 
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Criminal Law and Procedure. 


Sect, Z, ^Preferring an indictment: Svh-eecU, 2 


442 ; 33 L. J. M. C. 74 ; 9 L. T. 777 ; 28 J. P. 
132 ; 10 Jur. N. S. 160 ; 12 W. H. 351 ; 9 Cox, 
C. C. 430, C. C. R. 


Annoiaiions :—Folld. B. v, Bradlaugh (1882), 47 L. T. 477. 
Refd. R. V. Bates, [1911] 1 K. B. 964. Mentd. R. v. 
Francis (1874), 43 L. J. M. C. 97 ; R. r. Boalor (1890), 
7 T. L. R. 3 ; R. v. Paul (1890), 25 Q. B. D. 202. 


1916. Attempting to obtain by false pre- 

tences.] — S. & B. were jointly indicted for at- 
tempting to obtain money by false pretences, 
& 8. was acquitted & B. found guilty. Before 
the trial S. had been summoned before justices 
for the same offence, & B. for aiding & abetting 
S., & both committed for such offences respectively. 
At the trial objections being taken : — Held : that 
there was no objection to B. not having been 
bound over, under sect. 1 of the above Act, inas- 
much as the offence of obtaining, not that of 
attempting to obtain, by false pretences, was 
alone included in that Act. — R. v. Burton (1876), 
32 L. T. 639 ; 39 J. P. 532 ; 13 Cox, C. O. 71, 
C. C. R. 

Annotatiotifs : — Mentd. R. v. De Mamey (1906), 71 J. P. 14 ; 
Du Cros. V. Lambourne, [1907] 1 K. B. 40 ; Gould v. 
Houghton, [1921] 1 K. B. 509 ; Morris v. Tolman, [1923] 
1KB. 106. 


1917. Procedure under Act — Binding over prose- 
cutor when justices do not commit accused for 
trial — After Issue of summons or warrant.] — G., a 

publican, was proceeded against for supplying 
liquor to drunken men, & the summons being 
dismissed, G. applied to E., a justice, for a sum- 
mons for perjury against the police. E. refused 
to grant the smnmons. G. next applied to B. & 
others, being a bench of justices sitting in petty 
sessions, to grant a summons or take his recog- 
nisance to prosecute, pursuant to sect. 2 of the 
above Act : — Held : the bench were not bound 
to entertain the application for a summons, & 
the statute only applied after a summons or 
warrant had been granted. — R. v. Battier (1880), 
44 J. P. 490. 

.] — A mandamus will not 


be granted to interfere with the discretion of a 
magistrate who has refused to issue a summons 
for perjmy on an information setting forth facts 
upon which no jury could convict. The pro- 
visions of sect. 2 of the above Act requiring the 
magistral to bind over the prosecutor to prose- 
cute, only apply where a charge or complaint has 
been made, & the person charged has been before 
the magistrate . — Ex p. Reid (1885), 49 J. P. 
600. 

When compulsory.] — A magis- 
trate, if he refuses to commit or bail the person 
charged, is bound under sect. 2 of the above Act, 
to take the recognisance of prosecutor, if the 
information discloses any of the offences mentioned 
in the statute ; but he has a discretion to refuse 
if no in(iictal3le offence is disclosed. Where, 


therefore, the offence charged is that of conspiracy 
by three persons, two of whom are members of 
the House of Lords, to deceive the House, & so to 
prevent the due course of justice & prejudice a 
third person, by making statements in the House 
which they knew to be false, the magistrate is 
right in refusing to take any proceedings, as 
members of either House of Parliament are not 
civilly or criminally liable for any statements 
made in the House, nor for conspiracy to make 
such statements. — Ex p, Wason ^869), L. R. 4 
Q. B. 573 ; 10 B. & 8. 680 ; 38 L. J. Q. B. 302 ; 
17 R. 881. 

Annolatims Ex p. Reid (1885), 49 J. P. 600. 

Refd. R. V. Adamfion, Tynemouth Justices, & Spence 


(1876), 24 W. R. 250 : Ex p, Lewis (1888), 21 Q. B. D. 

191 ; JRe Boaler, Re vexatious Actions Act, 1896, [1914] 

1 K. B. 122. 

1920. .] — ^Where prosecutor bond 

fide prefers before a justice & within his juris- 
diction, a charge or complaint in respect of an 
offence within the above Act, & the Justice dis- 
misses it for want of evidence, such dismissal is 
equivalent to a refusal to commit, & prosecutor 
is entitled to require the justice to take his recog- 
nisances to prosecute the charge or complaint by 
way of indictment. — R. v, London (Lord Mayor) 
& Stubbs & Irving, Ex p, Gostling (1886), 54 
L. T. 646 ; 60 J. P. 711 ; 16 Cox, 0. 0. 77. 

Annotation : — Mentd. Pub]ic Prosecutions Director v. Blady 

(1912), 106 L. T. 302. 

1921. When discretionary.] — Ex p, 

Wason, No. 1919, ante, 

1922. .1—Ex p. Reid, No. 1918, 

ante, 

1923. Sufficiency of recognisance.] — 

With reference to misdemeanours under Debtors’ 
Act, 1869 (c. 62), the provisions of the above Act 
must be considered as controlled by Criminal 
Law Amendment Act, 1867 (c. 35), s. 1. 

In considering the sufficiency of a recognisance 
to prosecute under sect. I of the above Act, 
reference may be made to the accompanying 
depositions to ascertain the particulars of the 
offence to be charged. ' 

The recognisances are founded upon what 
takes place before the magistrate, & deft, would 
know by the depositions what he was called to 
answer. The only question here is whether it is 
a sufficient recognisance on which prosecutor, if 
he failed to prosecute, might have been called 
upon to pay the money. If it is sufficient for that 
purpose, then he was bound over (Smith, J.). — 
R. r. Bell (1871), 12 Cox, C. C. 37. 

1924. Recognisance not discharged 

in default of prosecution — Rule to discharge 
recognisance may not be moved.] — Prosecutor 
who has required the magistrates to take his 
recognisances to prosecute, on a charge within 
sect. 2 of the above Act, when the magistrates 
have refused to commit the person charged, must 
either go on with the prosecution or have his 
recognisances forfeited, as it would defeat the 
object of the statute if he were allowed to move 
to have his recognisances discharged. — R. v, 
Hargreaves (1861), 2 E. & F. 790. 

1925. Recognisance cannot be en- 

larged after discharge of grand Jury.] — When a 
prosecutor has entered into a recognisance, under 
the provisions of sect. 2. of the above Act to 
prosecute a charge, but fails to prefer his bill of 
indictment before the grand jury, the ct. cannot, 
after the grand jury have been discharged, enter- 
tain an application by him to enlarge his recog- 
nisance to the next sessions. — R. v. Eayres 
(1900), 64 J. P. 217. 

1926. Preferring indictment with consent 

of Judge.] — (1) Under the above Act it is suffi- 
cient if the consent of the judge to the prosecution 
is given in writing, & no previous summons or 
notice to the party, or even affidavit of the facts, 
is necessary. 

A person having given evidence at a trial, the 
judge did not give any direction to prosecute him 
for perjury. About a fortnight afterwards, applica- 
tion was made to the same judge for his consent 
for ^ that purpose. The party had received no 
notice of the application, which was not founded 
on either summons or affidavit ; but a copy of a 
newspaper, containing a report of the proceedings 
at the trial, was laid before the judge to refresh 
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his memory as to the facts, on which he wrote, 

“ I consent to the prosecution in this case : — 
Held : it was sufficient within the statute. 

(2) The ct. will not interfere with the exercise 
of the discretion of the judge under this statute. — 

K. V. Bray (1862), 3 B. & S. 255 ; 1 New Bep. 17 f 
32 L. J. M. 0. 11 ; 7 L. T. 248 ; 27 J. P. 165 ; 
11 W. R. 7 ; 9 Cox, O. O. 215 ; 122 E. R. 96. 
Annotation : — Aa to {!) Sc (2) Consd. R. v. Bradlaiigh (1882), 

31 W. R. 229. 

1927. .] — R. V. Lynch (1904), 68 

J. P. Jo. 88. 

^ 928 . Accused not In custody.] — 

Deft had been committed for conspiring with one 
B. to obtain property by false pretences. A 
warrant had been granted for the arrest of B., but 
he had not been arrested. The hearing at the 
police ct. took a considerable time, & in order to 
avoid the necessity of a second lengthy hearing at 
the police ct. in the event of B.’s arrest, leave was 
applied for, & granted, to prefer a bill of indict- 
ment against B. for conspiracy. — R. v. Kopele- 
WITCH (1905), 69 J. P. 216. 

1929. Preferring indictment on flat of 

Attorney-General — Committal of three for con- 
spiracy — Indictment preferred against them & 
another accused.] — Three defts. were severally 
bound by recognisance to appear at the next 
session of the Central Criminal Ct., & there 
surrendered themselves, & pleaded to such indict- 
ment as might be found against them for or in 
respect of the charge of conspiracy to cheat &> 
defraud. Prosecutors were also bound over to 
appear at such next session, & to prefer or cause 
to bo preferred a bill of indictment against the 
persons accused for the offence of conspiracy to 
cheat & defraud. Sc duly to prosecute such indict- 
ment & give evidence thereon. At the next 
session an indictment was preferred & found, & 
defts. surrendered ; but in consequence of the 
absence of a material witness for the prosecution 
the trial was put off, & the recognisances duly 
respited until the next session. Before the next 
session the Solr. General directed an indictment 
for a conspiracy to be preferred against a fourth 
deft., 0. ; & a second indictment was preferred 
Sc foimd against them all, upon which the original 
defts. appeared, but refused to plead. A plea of 
not guilty was entered for them, Sc they were 
tried & found guilty and sentenced. On a writ 
of error; — Held: (1) it was not necessary that 
the indictment should aver that the conditions 
imposed by sect. 1 of the above Act (c. 17), had 
been performed, c.^., that it had been preferred by 
the direction or with the consent of a judge or of 
the A.-Q. or Solr. General ; (2) the indictment was 
preferred with proper authority, Sc the recog- 
nisances duly entered into, as the charge on which 
defts. were tried was the same as that to which 
the recognisances related ; & those recognisances 
were not exhausted by the first indictment being 
preferred Sc defts. surrendering. — Knoweden v. 
R. (1864), 5 B. & S. 532 ; 4 New Rep. 268 ; 33 

L. J. M. 0. 219 ; 10 L. T. 691 ; 29 J. P. 5 ; 10 
Jur. N. S. 1177 ; 12 W. R. 957 ; 9 Cox, 0. C. 483 ; 
122 E. R. 930. 

Annotationa : — Aa to (1) Folld. Boaler v. R, (1888), 67 

L. J. M. C. 85. Apld. R. t). WaUer, [1910] 1 K. B. 364 ; 

R. v. Cuthbert, Brown & Newman (1867), 31 J. P. 465. 

1930 , Fiat need not be proved.] — 

It is not necessary to produce Sc prove the A.-G.’s 
fiat for the presentment of an indictment under 
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the above Act. — R. v. Dexter, Laidlbr & Coates 
(1899), 19 Cox, C. C. 360. 

Annotationa : — Refd. R. v. Turner (1909), 3 Or. App. Rep. 
103 ! R. V, WaUer (1909), 3 Or. App. Rep, 213. 

1981. .] — A charge was preferred 

before a magistrate against a person for an ofience 
within the above Act. The magistrate refused to 
commit accused for trial Sc he was discharged. 
No prosecutor was bound over to prefer an indict- 
ment, The prosecution subsequently obtained 
the fiat of the A.-G. directing the prosecution of 
the accused for the offences with which he had 
been charged as above ; — Held : the prosecution 
had complied with the provisions of the Act, <fe 
the indictment was good. — R. v» Rogers (1902), 
66 J. P. 825. 


Sub-sect. 3. — ^Adding Counts without Leave 
OF Court. 

1982. If dependent upon facts appearing in 
depositions — Criminal Law Amendment Act, 1867 

(c. 35), s. 1.] — R. V, Bell, No. 1923, ante, 

1938. .] — Wliere accused summoned 

before justices in respect of an offence triable 
summarily, elects, under Summary .Jurisdiction 
Act, 1879 (c. 49), s. 17, to be tried by a jury, the 
subsequent procedure before justices is the same 
as that which is applicable to the case of indictable 
offences, Sc not that applicable to summary 
proceedings. Accused may therefore be com- 
mitted to take his trial in respect of any indictable 
offence disclosed by the depositions ; Sc in cases 
not falling within Vexatious Indictments Act, 
1859 (c. 17), or in which the operation of that Act 
is liniited by Criminal Law Amendment Act, 
1867 (c. 35), s. 1, counts may be added to the 
indictment in respect of any indictable offence 
disclosed by the depositions, although accused 
was not summoned before the justices in respect 
of such offence. — R. v. Brown, [1895] 1 Q. B. 119 ; 
64 L. J. M. C. 1 ; 72 L. T. 22 ; 59 J. P. 485 ; 43 
W. R. 222 ; 11 T. L. R. 54 ; 39 Sol, Jo. 64 ; 18 
Cox, C. C. 81 ; 15 R. 59, 0. 0. R. 

Annotaiiona : — Mentd. R. v. Worton (1894), 72 L. T. 29; 

Hawke v. Dium, [1897] 1 Q. B. 579 ; Stoddart v. Argua 

Printing Co., [1901] 2 K. B. 470 ; Ashley & Smith v. 

Hawke (1903), 89 L. T. 638 ; Taylor v. Monk (1914), 83 

L. J. K. B. 1125 ; R. v. Bradbury, R. v. Edlin, [1921] 

1 K. B. 562. 

1934. Addition before indictment 

presented to grand jury.] — It is not necessary to 
obtain the leave of the ct. under Criminal Law 
Amendment Act, 1867 (c. 35), for the addition of 
counts for offences within Vexatious Indictments 
Act, 1859 (c. 17), if the facts on which the counts 
are founded appear on the depositions, before the 
indictment is presented to the grand jury. — R. v. 
CiARKE Sc Lyons (1895), 59 J. P. 248. 

Annotation : — FoUd. R. v. Hogan (1922), 16 Cr. App. Rep. 

182. 

1935. No committal for further offence.] — 

The indictments charged deft, with committing 
certain offences for which they had been committed 
for trial. Sc also charged them with committing a 
further offence for which they had not been 
committed for trial, although the depositions 
contained evidence of such further offence. The 
ct. refused to allow the prosecution to give evidence 
of such further offence, being of opinion that 
defts. would be improperly embarrassed if such 
charge were gone into then. — R. v. Harris (1900), 
64 J. P. 360. 


charge. — R. v. Leverton, [1917] 2 
W. W. R. 584 ; 28 Can. Crim. Cas. 61 ; 
34 D, L. R. 614; 11 Alta. L. R. 355. 

—CAN. 

P 2 


PART VI. SECT. 8, SUB-SECT. 3. 

Q- 7/ dependent vpon facta appear’ 
ing in depoaitiona ,] — There can be no 


objection to a charge suggested by the 
facts disclosed in depositions at a pre- 
liminary inquiry at which the accused 
was committed lor trial on another 
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Sect, 3. — Preferring an indictment: Sub-sects. 3 <£: 4. 

Sect, 4 : Sub-sect, 1 .] 

1936. .] — A farmer was charged with 

an offence under Criminal Law Amendmetit Act, 
1885 (c. 35), s. 5, upon J. H., a girl 15 years 
of age. On motion to quash the indictment, on 
the ground that the requirements of the Vexatious 
Indictments Act, 1859 (c. 17), had not been 
complied with. The magistrates had committed 
the prisoner for trial on a charge of rape only. 
Accordingly, prosecutrix had never been bound 
over to prosecute on the present charge. The 
Vexatious Indictments Act constantly spoke of 
such offence & it was submitted that could only 
mean the offence for which he was ultimately 
indicted. No doubt the jury coidd convict of 
the offence under the Criminal Law Amendment 
Act on an indictment charging him only with 
rape ; but that did not mean that in contemplation 
of law the minor offence formed part of the indict- 
ment, Objection overruled. — R. v, Hardcastle 
(1907), 71 J. P. Jo. 580. 

1037. .] — New counts for charges on 

which tliere has not been a committal for trial 
may be added to an indictment without the leave 
of the ct. of trial if those charges be founded on 
the evidence disclosed in the depositions, subject 
to such counts being disallowed by the ct. at the 
trial. 

If on the submission by one deft, that there is 
no case to go to the jury, the ct. holds that there 
was a case, it will not interfere if the judge uses 
the subsequent evidence of defts. against that 
deft. — R. V. Hogan (1922), 16 Cr. App. Rep. 182, 
0. C. A. 

1938. Effect of Grand Juries (Suspension) 

Act, 1917 (c. 4), s. 1 (2).] — The provision of sect. 1 
(2) of the above Act that in certain cases an indict- 
ment may be presented without its having been 
found by a grand jury ‘‘ but in other respects as 
heretofore,” preserves the right, without the 
leave of the ct., to add counts to the indictment 
before presentation provided that they are founded 
on facts disclosed in the depositions. — R. v. 
Knowles (1918), 34 T. L. R. 440 ; 13 Cr. App. 
Rep. 147, C. C. A. 

1939. Counts improperly added may be quashed.] 

— R. V. Davies (1862), 9 L. T. 778, n. ; 9 Cox, 
C. C. 431, n. 

Armoiaiion R. v. Fuidgre (1804), 9 Cox, C. C. 430. 

1940. .] — R. V. Fuidge, No. 1915, ante, 

1941. Method of obtaining leave of court.] 

— Deft. B. with othei*s was charged with having 
published alleged blasphemous libels on certain 
dates, in the F. newspaper. The fiat of the 
Director of Criminal Prosecutions had been 
obtained authorising the prosecution. The sum- 
mons on which the defts. were charged specified 
the paHicular dates of the libels on which the 
prosecution relied. At the first hearing before 
the magistrates the alleged libels were not read 
out in ct., but coimsel for the prosecution gave an 
undertaking to funush both to the ct. & defts. 
particulars of the numbers of the newspaper & 
articles prosecuted. At the adjourned hearing 
deft. B. called the attention of the ct. to the fact 
that the particulars furnished in pursuance of the 
undertaking contained a reference to an alleged 
libel published in an earlier number of the same 
newspaper, but not included in the summons. 
Counsel for the prosecution then withdrew the 
number as not being in the summons. Defts. were 
committed for trial. Counsel for the prosecution 
subsequently apx>lied ex p. to the Recorder of 
London tinder Criminal Law Amendment Act, 


AND Procedure. 

1867 (c. 35), s. 1, to add two counts to the indict- 
ment based upon the alleged libel contained in 
the number withdrawn before the police magis- 
trate ; counsel for the prosecution did not state 
in his application that he had so withdrawn the 
said number of the newspaper. The recorder 
granted leave ; the two counts were added, & the 
indictment sent up to the grand jury, who found a 
true bill against defts. in respect of the whole 
indictment. The indictment was removed by 
certiorari from the Central Criminal Ct. into the 

Q. B. Div. of the High Ct. Defts. then obtained 
a rule nisi, calling upon the prosecution to show 
cause why the two additional counts should not 
be quashed. On argument of the rule : — Held : 
the counts must be quashed on the ground that 
the leave of the ct. to add them was obtained on 
materials insufficient for the exercise of its dis- 
cretion ; & the obtaining of such leave in cases 
under Vexatious Indictments Act, 1859 (c. 17), 
<fc Acts amending it, was not a mere formality, but 
must conform to the spirit intention of those 
Acts. — R. V, Bradlaugh (1882), 47 L. T. 477 ; 
47 J. P. 71 ; 31 W. R. 229 ; 15 Cox, C. C. 156, 
D. C. 

1942. Indictment differing from committal.] 

— Where the indictment was framed under Libel 
Act, 1843 (c. 96), ss. 4, 5, but defts. were only 
committed under sect. 5 of the same Act : — Held : 
the indictment could not be quashed except in so 
far as it purported to charge deft, under sect 4. — 

R. V, Felbermann & Wilkinson (1887), 51 J. P. 
168. 

1943. .] — R. V. Aylmer (1891), 113 

C. C. Ct. Cas. 337. 

Annotation : — Distd. U. v. Crabbe (1895 , 59 J. P. 247. 

1944. .] — Wliere a magistrate has 

committed a deft, to take his trial on some allega- 
tions of perjury, & refused to commit on others, 
prosecutor cannot add counts to the indictment 
containing allegations on which the magistrate 
refused to commit unless he has been bound over 
to prosecute those charges. — R. v. Crabbe (1895), 
69 J. P. 247. 

1946. .] — If a magistrate commits i 

accused person for trial for offences within Vea 
tious Indictments Act, 1859 (c. 17), but refuses 
commit him for trial on other such offenc 
prosecution cannot add counts alleging th 
latter offences to the indictment. Prosecut^ 
ought in such circumstances to be bound over 
prosecute the offences on which the magistrate 
has refused to commit the accused for trial. 

Deft, was arrested upon a warrant charging him 
with committing an offence within Bkpey. Act, 
1883 (c. 52), s. 31. The solr. for the prosecution 
told the magistrate that the accused would be 
charged with committing other offences within 
this section, & also with obtaining money by false 
pretences. Evidence of the offences within Bkpey. 
Act was then given. The solr. for the prosecution 
then said that he intended to call other witnesses, 
when the magistrate said that he did not consider 
it was necessary as ho was going to commit the 
accused for trial for the offences under the Bkpey. 
Act. No further evidence was called on the false 
pretence charges, & the magistrate was not asked 
to commit the accused for trial on these charges, 
nor did he express any opinion on them, & all the 
^idence on these charges was not before him. 
Deft, was indicted for the offences under the 
Bkpey. Act & counts were added for obtaining 
money by false pretences : — Held : these latter 
counts must be quashed. — R. v . Coyne (1905), 60^ 
J. P. 151. 
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Sub-sect. 4. — Effect op Repeal op Statute 
ON Pending Proceedings. 

1946. Offence committed before repeal.] — A per- 
son charged with an offence under an Act of 
Parliament which is repealed before the time of 
trial comes must not be put upon trial. — ^A nonv 
( 1826), 2 Lew. C. C. 22. 

1947. .] — Where an Act of Parliament 

upon which an indictment for a nuisance in not 
repairing a highway was framed, was repealed 
after the indictment was found by the grand jury, 
but before plea pleaded : — Held : the judgment 
must be arrested. — R. v. Denton (Inhabitants) 
(1852), 18 Q. B. 761 ; Dears. C. C. 3 ; 21 L. J. 
M. C. 207 ; 19 L. T. O, S. 216 ; 16 J. P. 471 ; 
17 Jur. 463 ; 118 E. R. 287, 0. C. R. 

Annotation: — ^Mentd. R. v. Haughton (1853), 1 E. & B. 501. 

1948. Conspiracy to commit offence.] — 

An indictment for a conspiracy to violate the 
provisions of a statute udll lie after the repeal of 
such statute for an offence committed before the 
repeal. — R. v, Thompson (1851), 16 Q. B. 832 ; 
20 L. J. M. C. 183 ; 17 L. T. O. S. 72 ; 15 J. P. 
484 ; 15 Jur. 654 ; 5 Cox, C. C. 166 ; 117 E. R. 
1100. 

Annotations R. v. Manning (1883), 12 Q. B. D. 

241 ; R. V. Plummer, [1902] 2 K. B. 339 ; R. v. Stoddart 

(1909), 73 J. P. 348. 

1949. Effect of new statute.] — An Act, from 

its passing, repealed a former Act which ousted 
clergy from a certain offence, & imposed a new 
punishment on the same offence from & after 
its passing : — Held : an offence committed before 
the passing of the new Act, but not tried till after, 
was not liable to be punished under either of 
these statutes. — R. r. M‘Kenzie (1820), Russ. <fc 
Ry. 429, C. 0. R. 

Annotations : — Gonsd. R. v. Ellis, Kx p. Amalfiramaiod 

Enerinecring Union (1921), 125 L. T. 397. Refd. R. v. 

Douton (1852), Dears. C. C. 3. , 

1950. .] — Transportation for life is I 

the proper sentence on persons convicted before 
the passing of 2 & 3 Will. 4, c. 62, of offences 
punishable within that Act, & sentenced after. — 
R. V. Lewis (1832), 1 Mood. C. C. 372, C. O. R. 

1951. .] — A presentment for the non- 

repair of a highway was made under 13 Geo. 3, 
ic. 78, s. 24, before this statute was repealed by 
highway Act, 1835 (c. 50), s. 99, which annulled 
The proceeding by presentment, a conviction 
was had under such presentment after the com- j 
mencement of the operation of the latter : — Held ; j 
a rule in arrest of judgment upon such conviction i 
would be made absolute, on the ground that the 
conviction being founded on a process subse- 
quently made void by statute, could not be 


supported. — R. v » Mawgan (Inhabitants) (1838), 
8 Ad. & El. 496 ; 3 Nev. & P. K. B. 502 ; 1 Will. 
Woll. & H. 438 ; 7 L. J. M. C. 98 ; 2 J. P. 517 ; 
2 Jur. 841 ; 112 E. R. 927. 

Annotations : — Refd. Barrow v. Arnaud (184C), 10 Jur. 319 ; 
I R. V. Denton (1852), 18 Q. B. 761 ; Spencer v. Hooton, 
Spencer v. Newton & Pycroft, Briggs v. Q. N. Ry,, 
I Parkinson v. Wigan Coal & Iron Co., Harrison v. Wigan 
1 Coal & Iron Co. (1920), 37 T. L. R. 280 ; R. v. McLain, 
I R. V. Barr (1922), 91 L. J. K. B. 562. 

j 1952. .] — When a statute creating an 

offence is repealed, a person cannot be afterwards 
proceeded against for any offence within it com- 
mitted whilst it was in operation, even although 
the repealing statute re-enacts the penal clauses 
of the statute repealed. — R. v. Swan (1849), 
14 J. P. 161 ; 4 Cox, 0. C. 108. 

Annotation : — Refd. R. v. Smith (1862), Le. & Ca. 131. 

1953. ,] — Prisoner had been guilty of 

an offence against 12 & 13 Viet, (c, 106), s. 251, 
in not surrendering himself to the ct., & an informa- 
tion had been laid before a magistrate, who had 
issued a warrant for his apprehension. Subse- 
quently 24 & 25 Viet. c. 134, came into operation, 
which, by s. 230, repealed 12 & 13 Viet. (c. 106), 
s. 251, subject to the exceptions therein contained. 
Prisoner was afterwards indicted & convicted under 
the repealed enactment : — Held : there was a 
proceeding pending within the meaning of 24 25 

Viet. c. 134, s. 230. — R. v. Smith (1862), Lc. & Ca. 
131 ; 31 L. J. M. C. 105 ; 5 L. T. 761 ; 26 J. P. 
388 ; 8 Jur. N. S. 199 ; 10 W. R. 273 ; 9 Cox, 
C. C. 110, C. C. R. 

■ ~M U. 2 

. — — - - - . p. 173 ; 

K. V. O’Connor, [1913] 1 K. B. 557. Menttf. R. v. Purdey 
(1864). 13 W. R. 75. 

See Interpretation Act, 1889 (c. 63), s. 38. 


Sect. 4.— FORM OF INDICTMENTS. 

Sub-sect. 1. — In General. 

See Indictments Act, 1915 (c. 90). 

1 954. General rule — Must not be in general terms. ] 

— Cornwall’s Case (1591), Moore, K. B. 302 ; 72 
E. R. .594. 

1955. ,] — An indictment charging a 

man to be communis oppressor is too general. — • 
R. V. liEGiNHAM (1670), 1 Mod. Rep. 71 ; 2 Keb. 
697 ; 86 E. R. 740 ; suh nom, R. v. Ledgingham, 
1 Vent. 97 ; 1 Mod. Rep. 288 ; suh nom. R. r. 
Lesingham, 1 Lev. 299 ; T. Raym. 205. 

Annotations : — Mentd. R. r. Carlile (1831), 9 L. J. O. S. K. B. 

250 ; Winsor v. R. (1866), 12 Jur. N. S. 91. 

1956. .] — Burrough’s Case (1677), 

1 Vent. 305 ; 86 E. R. 197. 


PART VI. SECT. 3, SUB-SECT. 4. 

1949 i. Offence committed before repeal 
— Effect of new StatiUe.] — Au offence 
committed before, though tried after, 
the Revised Statutes came In force, is 
not indictable under those statutes, 
though the words creating the offence 
are not altered thereby. — R. v, 
McLaughlin (1855), 3 All. 159.--CAN. 

194911. .] — The prisoner was con- 

victed upon four indictments laid under 
the Regulation of Trade & Commerce 
Act, 1914, which statute had been 
rei)oalod. The offences complained of 
had boon committed while the statute 
was in force : — Held : the effect of 
Acts Interpretation Act, 1908, s. 20 (h), 
was to continue the repealed statute 
in force so that prisoner could be prose- 
cuted & punished thereunder. — R. v. 
Dukrkop (1915), 34 N. Z. L. R. 474.— 
N.Z. 

r. Offence committed before dis- 
allowance,] — Where an Act passed by 
the Provincial Legislature was subse- 


quently disallowed, but wliilo in force 
the nltf. had been convicted under it 
by defts. & a warrant was properly 
issued by defts. for his arrest & im- 
prisonment, wliich was not executed 
until after the disallowance of the Act 
was published in the Gazette : — Held : 
the conviction & warrant were legal. — 
Clapp v. Lawrason (1872), 6 O. S. 
319.— CAN. 

•. Effect of saving dame.] — 
Prisoners were Indicted under Insol- 
vent Act, 1869, 8. 147, for having 
witliin three months preceding the 
execution of an assignment in insol- 
vency pawned, pledged, & disposed of 
otherwise than in the way of trade, 
certain goods which had remained 
unpaid for during the three months. 

By the Act of 1875, s. 149, the Act 
of 1869 was repealed, but there was a 
saving clause as regarded proceedings 
commenced & pending thereunder : — 
Held : the prosecution as woll as the 
offence came within the saving clause. 


— R. V. Kkrr (1876), 26 C. P. 214.— 

CAN. 

PART VI. SECT. 4, SUB-SECT. 1. 

t. General rule.] — In an indict- 
ment each separate count must disclose 
a complete offence, & the allegations 
contained in one count cannot cover 
the insuflaciency of the others. An 
offence created by statute must be 
drawn so as to meet all the reciulre- 
meuts of that statute or it must be 
drawn in the very words used by the 
statute. The words “ the jurors 
aforesaid do further present ” are in- 
dicative of a new presentment & of a 
distinct count from the preceding one. 
— R, V , Samukls (1888), 16 R. L. O. S. 
570.— CAN. 

a. Entry of Chinaman into 

Canada without paying tax.] — Deft, 
was convicted for violation of Chinese 
Immigration Act, Canada, R. S. C., 
c. 95, for that he being a person of 
Chinese origin entered Canada without 
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Sect 4 . — Form of indictrmnid : Syb-aeci, 1.] 

1957. .] — Where an information 

stated that the usuai rates of a common ferry were 
one penny for a man & horse, & two pence for a 
score of sheep, & that deft., being the common 
ferry-man, did, between such a day & such a day, 
extort from divers persons unknown divers sums 
of money, exceeding the ancient rate & price of 
passage, viz. for carrying over one man & a horse 
twopence, & for every score of sheep four pence, 
etc. I — Held : the information was bad, for every 
extorsive taking is a separate offence, & ought to 
be precisely & distinctly laid, but here a number 
of offences were accumulated under a general 
charge. — R. v, Roberts (1692), 4 Mod. Rep. 100 ; 
Garth. 226 ; Comb. 193 ; Holt, K. B. 363 ; 1 Show. 
389 ; 8 Salk. 198 ; 87 E. R. 286. 

Aniiotalioiis : — ^Distd. R. 7. Bowen (1844), 1 Cox, C. C. 88. 

Mentd. R. v. Young (1788), 1 Leach. 505. 

1958. .] — An indictment for being a 

common drunkard is too general. — R. v. Buck- 
bridge (1702), 7 Mod. Rep. 62 ; 87 E. R. 1089. 

1959. .] — An indictment for being a 

common cheat is too general. — R. v. Hannon 
(1704), 6 Mod. Rep. 311 ; 87 E. R. 1050. 

Annotaiion : — ^Mentd. R. v. Southerton (1805), 6 East, 126. 

1960. .] — Indictment that a constable 

in the execution of his duty conducted himself 
negligently & badly is too general. — R. v. Winter- 
INGHAM (1716), 1 Stra. 2 ; 93 E. R. 347. 

1961. .] — R. V. Tayler (1729), 1 

Bam. K. B. 229 ; 2 Stra. 849 ; 94 E. R. 156. 

1962. ,] — Judgment was arrested for 

the generality of a charge of false pretences in an 
information. — R. v. Robe (1734), 2 Stra. 999 ; 93 
E. R. 993. 

Annotation : — Refd. Davy v. Baker (1769), 4 Burr. 2171. 

1963. .] — R. V. Boyall (1759), 2 

Burr. 832 ; 2 Keny. 549 ; 97 E. R. 586. 

Annotations : — Refd. Noden v. Johnson (1850), 16 Q. B. 

218; R. V. Hall, [1891] 1 Q. B. 747. Mentd, Jones v. 

Bright (1829), 5 Bing. 633. 

1964. .] — A general change in an 

indictment may bo sufficient, but those of barratry 
& keeping a disorderly house are almost the only 


instances (Ashhurst, J.). — ^J* Anson v, Stuart 
( 1787), 1 Term Rep. 748 ; 99 E. R. 1367. 

Annotations : — ^FoUd. R* t>, Hepper (1825), 1 0. & P. 608. 
Mentd. Holmes v. Catesby (1809), 1 Taunt. 543 ; Jones v. 
Stevens (1822), 11 Price, 235j Clement v. Chives (1829), 
4 Man. & Ry. K. B. 127 ; Young v. Murphy (1836), 3 
Bing. N, C. 54; Hiokinbotham r. Loach (1842), 10 
M. « W. 361 ; Burgess v. Beaumont (1844), 9 Jur. 14 ; 
O’Brien v. Clement (1846), 16 M. & W. 159 ; Behrens v. 
Allen (1862), 8 Jur. N. S. 118 ; Qourley v. Pllmsoli (1873), 
28 L. T. 698: RatolifTo v. Evans, [1892] 2 Q. B. 524; 
Zierenberg v. Labouchere, [1893] 2 Q. B. 183. 

1965. .] — An indictment charging 

that two defts., in a certain open & public place, 
frequented by divers of the liege subjects, unlaw- 
fully met together for the purpose & with the intent 
of committing with each other, openly, lewdly & 
indecently, in the public place, divers nasty, 
wicked, filthy, lewd, beastly, unnatural & sodo- 
mitical practices, & then & there unlawfully, 
wickedly, openly, lewdly & indecently did commit 
with each other, in the sight of divers of the liege 
subjects, in the pubUc place there passing, ^vers 
such practices as aforesaid, is bad, as not specifying 
any offence with legal certainty. — R. v. Rowed 
(1842), 3 Q. B. 180 ; 2 Gal. & Dav. 618 ; 11 
L. J. M. C. 74 ; 6 Jur. 396 ; 114 E. R. 476 ; suh 
nom, R. V. Hoard, 6 J. P. 445. 

Annotations : — ^Folld* R v. Orchard & Tliurtle (1848), 3 
Cox, C. C. 248. Refd. R. V. O'Connor (1843), 4 State 
Tr. N. S. 935 ; Burdrr v. (1845), 9 J. P. Jo. 293. 


1966. .] — An indictment alleging that 

prisoner had in his possession a mould for coining, 
is bad for uncertainty, unless it expreply states 
that at the time it was in his possession it was 
impressed with the stamp of a current coin of the 
realm. — R. v. Richmond (1843), 1 Car. & Kir. 
240 ; 2 L. T. O. S. 230 ; 1 Cox, 0. C. 9. 

1967. .] — An indictment under 1 

Will. IV. (c. 66), s. 20, is not bad for multifarious- 
ness or uncertainty, if it charges the “ destroying, 
defacing, & injuring ” the register cumulatively ; 
& such an indictment is supported by proof of 
either a destroying, or a defacing, or an injuring. 

The statute provides, that if any person “ shall 
wilfully destroy, deface, or injure,’’ etc. : — Held: 
an indictment which charged the offence to have^ 
been done “ wilfully ” was Sufficient ; & it was notj 
necessary to charge it with a scienter, — R. 


paying the tax required by the Act. 
The question reserved for review by 
the ot. was, “ does the accusation 
suflaciently charge deft, with an in- 
dictable offence under es. 7 & 30 : — 
Held : there was nothing in the Act 
which made It an offence for a China- 
man to enter Canada, & the conviction 
was unwarranted. — R. v. Sam Ciiak 
(1907), 4 E. L. R. 381 ; 42 N. S. R. 
374.— CAN. 

b. Indictment must not be couched 
in general )— Every thing that Is 

necessary to constitute the offence 
must be alleged in the iudictraeut. — 
R. V. Bourdon & MoCully (1876), 2 
R. L. O. S. 713.— CAN. 


0 . .] — An indictment which 

does not set up in the statement of the 
charge all the essential ingredients is 
defective & cannot be sustained. An 


Indictment charging the publication 
of a defamatory libel, which does not 
state that the accused Intended to 
injure the reputation of the libelled 
person & to bring him into public 
contempt or ridteuTo or to expose him 
to public hatred, or to insult him, is 
bad by reason of the omission of an 
essential ingredient of the offence ; & 
It cannot be amended & must be set 
aside & quashed. — R. v. Cameron 
(1898), Q. R. 7 Q. B. 162.— CAN. 

d. .) — R. V. Beckwith (1903), 

23 C. L. T. 307.— CAN. 


e. .] — In drawing an indict- 

ment, imder Criminal Code, b. 617, It 


is not Bullicient to allege that the 
accused “ did vmlawfully, in a manner 
likely to cause danger to valuable 
property without endangering life, or 
person, do an unlawful act ” without 
giving some particulars showing in 
what the alleged unlawful act con- 
sisted, & such an information, or in- 
dictment, will be bad as not disclosing 
any offence. — K. v. Porte ( 1908), 18 
Man. L. R. 222. — CAN. 

f- .] — Criminal Code, s. 852, 

provides that every count of an indict- 
ment shall contain, & aliall be sufficient 
if it oontains, a statement that the 
accused has committed some indictable 
offence therein speclflod ; but this does 
not moan merely naming an offence 
as murder or theft. The offence 
itself must be described with reason- 
able certainty. Sect. 861, which de- 
clares that no count for publishing a 
seditions libel shall be deemed insuffi- 
cient on the ground that It does not set 
out the words thereof dispensos only 
with the ipsissima verba, there must be 
substantial references to identify the 
words or locate the objectionable parts. 
— R. V. Bainbridge (1918), 42 O. L. R. 
203 ; 13 O. W. N. 218 ; 28 Can. Grim. 
Cas. 444 ; 42 D. L. R. 493.— CAN. 

g. .] — An accused is entitled 

to know with certainty & accuracy the 
exact nature of the charge brought 
against him, & unless he has this 
knowledge he must be seriously pre- 
judiced in his defence. — B bharx Mah- 


TON V. R. (1884), 1. L. R. 11 Calc. lOi 
— IND. * 

h. .] — An indictment for pe# 

jury, stating that the traverser “ did 
maliciously depose & swear,” & oon^. 
eluding, ” that so the traverser falsely, 
maliciously, & wickedly, in manner & 
form aforesaid,” did commit perjury, 
is bad. — R. v, Tierney (1836), Jebb, 
Cr. & Pr. Cas. 179.— IR. 


k. . ] — An Indictment bore 

that the panel, having acted as sub- 
factor for an heritable securities assocn, 
from March, 1882. to July, 1883, & 
having at various dates in the course of 
that period received from tenants of the 
assocn. who were named, ” sums of 
money amounting to £864 10s. 5d. & 
various other sums, being the rents & 
feu-duties of the ” properties belonging 
to the assocn. ” accruing & paid during 
that period ” ; & further, it being the 
panel’s duty to account for these rents 
& feu -duties & in no event to appro- 
priate them or any part of them to his 
own uses & purposes, did ” on several 
or one or more occasions during the 

S orlod ” specified, steal the sum men- 
oned, or otherwise did embezzle it : — 
Held : the charges of theft & em- 
bezzlement were both bad for want 
of specification. — H.M. Advocate v. 
Fleming (1885), 12 R. (Ct. of Sess.) 
23 ; 22 Sc. L. R. 435, 591.— SCOT. 


1. No conclusion against statute.] 

— A motion was made to quash an 
indictment for breaking & entering 
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Bowen (1844), 1 Oar. & Kir. 601 ; 1 Den. 22 ; 4 

L. T. O. S. 140 a ; 1 Cox, C. 0. 88 ; 8 J. P. Jo. 
771, 0. C. R. 

Annntalion : — ^Refd* Wray v>. Toke (1848), 12 Q. R. 492. 

1968. .] — R. V. O’Oaliaghan, No. 2204, 

post 

1969. .] — An indictment under Cor- 

rupt & Illegal Practices Prevention Act, 1883 
(c. 51), ss. 3 & 33, which merely charges deft, with 
being guilty of a corrupt practice at an election, 
but does not specifically allege against him what 
that corrupt practice was, is bad for generality. — 
R. V. Norton (1886), 16 Cox, C. C. 69. 

1970. .] — R. V. Stroulger, No. 2183, 

post 

1971. .] — Applt. was charged with 

stealing & receiving a quantity of tins of floor 
polish “ & other goods.” It would have been 
open to prosecutor to give evidence that he had 
stolen a horse under the expression ” &; other 
goods.” An indictment in these terms is quite 
improper (Avory, J.). — R. v, Yates (1920), 15 
Cr. App. Rep. 15, C. C. A. 

Annoiaiion: — Itefd. R. v. Young (1923), 129 L. T. 64. 

1972. Exceptions to general rule — Charge of 
barratry.] — An indictment of barratry must state 
that it was against the peace or the form of the 
statute, but it need not state the special matter. — 
Palfrey’s Case (1619), Cro. Jac. 527 ; 79 E. R. 
451. 

Anvotation -Re!d. R. V. Tucker (1693), 12 . Mod. Rep. 51. 

1973. .] — J ’Anson v, Stuart, No. 1964, 

ante* 

1974. Common law charge of keeping a 

disorderly house.] — Clarke r. Periam, No. 2240, 
post* 

1975. .] — J’Anson V* Stuart, No. 

1964, ante, 

1976. Compounding felony — Need not allege 
accused desisted from prosecuting felon.] — R. v. 

Burgess (1885), 16 Q. B. D. 141 ; 55 L. J. M. C. 
97 ; 53 L. T. 918 ; 50 J. P. 520 ; 34 W. R. 306 ; 
2 T. L. R. 176 ; 15 Cox, C. C. 779, C. C. R. 

1977. Conspiracy to defraud — Necessity for par- 
ticulars.] — Indictment, charging defts. with con- 
spiring to cheat & defraud the just & lawful 
creditors of E. without any further statement of 
the conspiracy, or of any overt act, is bad as being 
too general. — R. lu Fowle (1831), 4 C. & P. 592. 
Amwtaiions : — Consd. R. v. Kenrlck (1843), 5 Q. B. 49; 

White V. R. (1876), 13 Cox, C. C. 318. Refd. King v. R. 

(1844), 7 Q. B. 795. Mentd. Keable v. Payne (1838), 8 

Ad. & El. 355 ; Williams v. Gerry (1842), 10 M. & W. 296. 

1978. .] — An indictment charged, in 

the first count,, that defts. unlawfully conspired to 
defraud divers persons of great quantities of mer- 
chandise, without paying for the same, with intent 
to obtain to themselves money & other profit. The 
second count charged that two of the defts., being 
in partnership in trade, & being indebted to divers 
persons, unlawfully conspired to defraud creditors 
of payment of their debts, & that they & the other 


deft., in pursuance of the conspiracy, falsely & 
wickedly made a fraudulent deed of bargain & 
sale of the stock-in-trade of the partnership for 
fraudulent consideration, vith intent thereby to 
j obtain to themselves money & other emoluments, 

I to the great damage of the creditors : — Held : 
j (1) the first count was not bad for omitting to state 
the names of the persons intended to be defrauded, 
as it could not be known who might fall into the 
snare, but was bad for not showing by what means 
they were to be defrauded ; (2) the second count 
was bad for not alleging facts to show in what 
manner the deed of sale was fraudulent. — R. v. 
Peck (1839), 9 Ad. & El. 686 ; 112 E. R. 1372 ; 
sub nom. Peck v, R., 1 Per. & Dav. 508 ; 8 L. J. 

M. C. 22. 

Annotations: — to (1) Refd. R. v. Parker (1842), 3 Q. B. 

292 ; R. V. Kenrick (1843), 5 Q. B. 49; R. v. Blake 

(18^4), 6 Q. B. 126 ; R. r. O’Connell (1844), 5 State 

Tr. N. S. 1 ; King v. R. (1845), 7 Q. B. 795; White ti. R. 

(1876), 13 Cox, C. C. 318. As to (2) Refd. R. v. O’Connor 

(1843), 4 State Tr. N. S. 935. Generally y Refd. Hcymannr. 

R. (1873), L. R. 8 Q. B. 102. 

1979. Obtaining property by false pretences — 
False pretences must be set out.] — R. v. Munoz 
( 1740), 2 Stra. 1127 ; 7 Mod. Rep. 315 ; 93 E. R. 
1078. 

Annotation Apld. R. V. Mason (1788), 1 Leach. 487. 

1980. .] — Indictment charging deft. 

with obtaining money by false pretences is in- 
sufficient unless it shows what the false pretences 
were, & if deft, be convicted on it, the ct. will 
reverse the judgment on a writ of error. — R. v. 
Mason (1788), 2 Term Rep. 581 ; 1 Leach, 487 ; 
100 E. R. 312. 

Annotations: — Consd. R. v. Goldsmith (1873), L. R. 2 

O. C. R. 74. Refd. R. v. Hunter (1796), 2 Leach, 624 ; 

R. V, Tomkins (1807), 8 East, 180 ; Li. v, Perrott (1814), 

2 M. & S. 379 ; O’Connell v. R. (1844), 11 Cl. & Fin. 155 ; 

Heymaim v. R. (1873), L R. 8 Q. B. 108 ; White v. R. 

(1876), 13 Cox, C. C. 318 ; Bradlaugh v. R. (1878), 3 

Q. B. D. 607. Mentd. R. V. Duffy (1849), 4 Cox, O. C. 

294. 

1981. .] — The indictment stated that 

prisoner did unlawfully attempt & endeavour 
fraudulently, falsely, & unlawfully to obtain from 
the A. Co. a large sum of money, to wit, the sum 
of £22 10s., with intent thereby then & there to 
cheat & defraud the co., etc.; — Held: (1) the 
nature of the attempt was not sufficiently set 
forth ; (2) the indictment did not contain facts 
amounting to a statement of a misdemeanour, as 
the money was not laid to be the property of any 
one. — R. V. Marsh & Lord (1849), 1 Den. 505 ; 
T. & M. 192 ; 3 New Sess. Cas. 699 ; 19 L. J. M. C. 
12 ; 14 L. T. O. S. 296 ; 13 J. P. 746 ; 13 Jur. 
1010 ; 3 Cox, C. 0. 570, C. C. R. 

Annotation R. v. Moss (1856), 28 L. T. O. S. 109. 

1982. Receiving property obtained by' false 
pretences — Whether false pretences need be set 
out.] — In an indictment under Larceny Act, 1861 
(c. 96), s. 95, for knowingly receiving goods obtained 
by false pretences under sect. 88 of the above Act, 
it is necessary to set out the false pretences by 


with intent to steal, & for steal- 
ing certain goods described, because, 
charging statutable ofCencos, it did 
not conclude with the words “ against 
the form of the statute in such case 
made & provided, & against the peace 
of Our Lady the Queen, Her Crown & 
Dignity ” : — Held : the Indictment 
was good.— R. V. Doyle (1894), 27 

N. S. R. 294.— CAN. 

xn. objection raised.] — 

Where an Indictment is informal, but 
the accused is not thereby prejudiced 
in his defence. & does not raise any 
objection on that ground at trial, the 
ot. will not on appeal quash a oon- 
viotlon merely on £he ground of such 
informality. — R, v, Wang Yung Shan 


(1905), C. S. 397.— S. AF. 

19771 . Conspiracy to defraud — Neces- 
sity for particulars. J — ^W. was indicted 
& convicted on an indictment charging 
that he & others conspired by false 
pretences to defraud of large sums of 
money all such persons as should apply 
to or negotiate with them for a loan of 
money : — Held : the Indictment was 
too vague & uncertain in its language 
to sustain a conviction. — ^W hitb v. R. 
(1876), 13 Cox, O. O. 318.— IR. 

n. Identity of language with in- 
formation. 1 — ■ An indictment, within 
R. S. C., o. 174, 8. 140, need not follow 
the exact language of the information. 
That sect, does not prevent the finding 
of any indictment founded upon the 


facts disclosed in the depositions.- — R. 
V. Howes (1887), 5 Man. L. R. 339. 

CAN. 

o. Larceny — Description of stolen 
yiropertj/. ]— Prisoner was indicted for 
stealing “ one parcel of the value ot 
one shilling, of the goods,” etc. The 

arcel in question was taken from the 
old of a vessel, out of a box broken 
open by prisoner : — Held : an insuffi- 
cient description. — R. v. Bonner 
(1855), 7 Cox, O. C. 13,— IR 

p. .] — In an indictment 

for stealing goods & receiving the same 
knowing them to be stolon, a blank 
was left for the name of the owner of 
the goods ; — Held : this omission was 
not a formal defect, within 14 & 15 
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Sect, 4 , — Form of indictmenta : Suh-aects. 1, 2 <£? 3.] 
which the goods were obtained, — R. v, Mackay & 
Ball (1893), 17 Cox, C. C. 713. 

1983. .] — Certain counts of an indict- 

ment charged deft., with unlawfully receiving goods 
well knowing at the time that they had been unlaw- 
fully obtained from one B. by false pretences, but did 
not set out the false pretences or specifically refer to 
them as being the same as were set out in former 
counts against another deft, for obtaining the same 
goods : — Held : the counts were good, inasmuch as 
the gist of the offence was the receiving of the goods 
knowing they had been unlawfully obtained by 
false pretences, & not the particulars of the false 
pretences, & all the ingredients necessary to con- 
stitute the offence charged were sufficiently shown 
on the indictment. — T aylor v, R., [1895] 1 Q. B. 
25 ; 01 L. J. M, C. 11 ; 71 L. T. 571 ; 59 J. P. 393 ; 

11 T. L. R. 6 ; 43 W. R. 24 ; 39 Sol. Jo. 11 ; 
18 Cox, C. C. 45 i 15 R, 00, D. C. 

Annotation Refd. R. v. Riley, [1896] 1 Q. B. 309. 

1984. Obtaining credit by false pretences — 
Debtors Act, 1869 (c. 62), s. 11.] — An indictment 
charged that deft., a trader, “ did within four 
months next before the commencement of the 
liquidation by arrangement of his affairs obtain 
from W. goods upon credit under the false pretence, 
etc., with intent to defraud,” & in another count 
in similar terms deft, was charged with unlawfully 
disposing of the goods otherwise than in the 
ordinary way of his trade. Both counts were 
framed under above Act : — Held : the counts 
were good after verdict, & sufficiently averred that ! 
deft, was a person whose affairs were liquidated , 
by arrangement within the meaning of sect. 11. — | 
R. V. Knight (1878), 37 L. T. 801 ; 42 J. P. 160, | 
14 Cox, C. C. 31, C. C. R. 

1985. Conspiracy & Protection of Property 
Act, 1875 (c. 86), s. 7 — Sufficient if allegation of 
offence follows statute.] — An indictment under 
sect. 7 of the above Act, 1875, is not bad because 
the words “ being an act which the said prosecutor 
had a legal right to do or abstain from doing,” are 
omitted, provided the allegation of the offence 
follows the statute. — R. v, Hulme (1913), 9 Cr. 
App. Rep. 77, C. C. A. 

See Indictments Act, 1915 (c. 90), s. 3, & 
Sched, I., r. 4. 

Sub-sect. 2. — Description of Persons. 

1986. Persons must be described by name or as 
persons unknown.] — In an indictment for child 


murder, the child must be named, or stated to be 
of name unknown. It is not enough to describe 
the child as not baptised. — R. v, Biss (1839), 2 
Mood. C. C. 93 ; 8 C. & P. 773, C. C. R. 

Annotations : — ^Reld. R. v. Caspar (1839), 9 C. & P. 289 ; 

R. V. Hicks (1840), 4 J. P. 527 ; R. v. Waters (1849), 18 

L. J. M. C. 53. 

1987. .] — An indictment against a woman 

for the wilful murder of her ” male bastard child ” 
did not allege the name of the child, or state the 
name to be to the jurors unknown : — Held : the 
indictment was bad, & the indictment for murdei* 
being bad the jury could not convict prisoner of 
concealing the birth. — R. v . Hicks (1840), 2 
Mood. & R. 302 ; 4 J. P. 527. 

1988. .] — R. V , Perrin & Burst, No. 2232, 

post. 

1989. Name stated may be assumed name.] — 

Prosecutor may be described by a name he has 
assumed, though it be not his right name. — R. v, 
Norton (1823), Russ. & Ry. 510, C. O. R. 
Annotation: — ^Refd. R. n. Gregory (1846), 8 Q. B. 508. 

1990. Name stated should be name by which 
generally known.] — In an indictment for robbery 
the property was laid in J. H. It appeared that 
prosecutor’s name was J. W. H. : — Held : if he 
was generally known by the name of J. H., the 
error was not material. — R. v . Berriman (1833), 5 
C. & P. 601. 

1991. Description of bastard.] — R. v . Waters, 
No. 1997, post. 

1992. .] — In an indictment for the murder 

of “ Wm. Scarborough,” it appeared that deceased 
was the illegitimate son of Sarah Scarborough, <& 
was four years old, was generally called ” William ” 
& “ Coley,” & was spoken of as ” Sarah Scar- 
borougli’s child.” On one or two occasions he 
had been spoken of as ” Wm. Scarborough,” in his 
mother’s presence, but there was no proof of his 
having been baptised : — Held : there was sufficient 
evidence to go to the jury, that deceased had 
acquired the name of ” Wm. vSearborough ” by 
reputation. — R. v . Scarborough (1848), 12 J. P. 
265 ; 3 Cox, C. C. 72. 

1993. Description of peer.] — In an indictment 
for larceny of goods, the property of a peer who.A^ ' 
a baron, the goods may be laid as the go<^(rs & ^ 
chattels of G., Lord D., without styling \\\m 
Baron D., although the more proper way lo 
describe a peer is by his Christian name & liis ' 
degree in the peerage. — R. v . Pitts (1839), s 
C. & P. 771. 

Annotation:— Dhtd. R. v. Elliott (1839), 8 C. & P. 772, n. 

1994. .] — R. V. Elliott (1839), 8 C. P. 

772, n. 


Viet. c. 100, 8. 25.— R. V. Ward (1857), 
7 I. C. L. R. 324 ; 10 Ir. Jur. 121.— IR. 

q. Riot.] — If an act is unlawful & 
capable of constituting a riot, if done 
in particular circumstances, an indict- 
ment wliich designates such act as 
being riotous or done riotously contains 
a sufficient allegation of riot, but the 
indictment la not a good indictment 
for riot unless the act capable of con- 
stituting a riot Is well charged. — R. 
(Sheehan) v. Tipper.vry JJ. (1903), 
37 I. L. T. 48.— IR. 

PART VI. SECT. 4, SUB-SECT. 2. 

10931. Description of peer.] — An in- 
dictment for receiving certain cattle, 
the property of J. B. R., Viscount & 
Baron O’Neil, knowing them to have 
been stolen. It was proved that 
J. B. R. was not a baron : — Held : the 
indictment was supported by the 
evidence. — Morris’s Case (1843), Ir. 
Cir. Rep. 766.— IR. 

r. Description of newly horn infant.] 
— ^An indictment against a woman for 


the murder of her child, not stating 
that the child was born alive, but 
stating that it was exposed by the 
risonor, & in consequence lived for 
alf an hour, & then died : — Semble : 
an indictment for the murder of a 
“ certain male child,” without further 
description is sufficient. — R. v. Kelly 
(1840), Jebb, Cr. & Pr. Cas. 299.— IR. 

— .] — Indictment for the murder 
of a male child, whoso name was 
unknown. It was proved that the 
prisoner, who was the mother of the 
child, had been in the habit of calling 
it ** John,” & that it was several 
months old ; — Held : sufficient evi- 
dence of the child’s name being John, 
& therefore the indictment was not 
sustained by the evidence. — R. v. 
Sweeny (1841), 2 Craw. & D. 260; 
Ir. ar. Rep. 366.— IR. 

t. Description of bastard horn in wed- 
lock.] — Prisoner was charged with 
murder, & the child alleged to have 
been murdered was described as a 
certain male child bom then lately 


before of the body of prisoner, & that 
the name of the murdered child was 
to H.M. A.-O. unknown. The child 
was born three months after prisoner’s 
marriage, & prisoner’s liusband was 
not the father of the child : — Held : 
that the chiid was sufficiently de- 
scribed. — II. r. Judge (1885), 2 Q. L. J. 
61.— AUS. 

a. Persons described under alias 
dictus.] — Where two or more names 
are laid in an indictment under an 
alias dictus it is not necessary to prove 
them all. J. was indicted for the 
murder of J., otherwise called K., &, 
on trial, was convicted of manslaughter. 
Deceased was known by the name of 
K., but there was no evidence that she 
ever went by the other name : — Held : 
this variance between the indictment 
& the evidence did not invalidate the 
conviction for manslaughter. — Jacobs 
V. R. (1890), 16 S. C. R. 433.— CAN. 

b. Wtierc surname unknown — 
Amendment.] — Deft, was indicted for 
that she, being mistress of a certain 
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1995. .] — In an indictment, the Duke of C. 

was described as G. W. F. C. Duke of C. It was 
proved that G. W. were two of his Christian names, 
but that he had other Christian names which were 
unknown to the witnesses & were not proved. 
The jury found a verdict of guilty, & stated thiat 
they were satisfied with the evidence of the identity 
of the Duke : — Held : ( 1 ) the conviction was wrong, 
as matter of description in an indictment, though 
unnecessarily alleged, must be proved as laid ; 
(2) the ct. of quarter sessions were not bound to 
amend at the trial, but under Criminal Procedure 
Act, 1851 (c. 100), s. 24, they might in their dis- 
cretion have made an amendment by which the 
conviction would have been supported, by striking 
out all the Christian names, which would have ! 
been a sufficient description, & an amendment by 
striking out only the two names which were not 
proved would have been wrong ; (3) all amend- 
ments should be made before a case goes to the 
jury, & it was now too late to amend. — R. v. 
Frost (1855), Dears. C. C. 474 ; 24 L. J. M. ' 
116 ; 25 L. T. O. S. 133 ; 19 J. P. 279 ; 1 Jur. N. 

400 ; 3 W. li. 401 ; 3 C. L. R. 665 ; 6 Cox, C. C. 
520, C. C. R. 

See Indictments Act, 1915 (c. 90), Sched. T., 

r. 7. 


Sub-sect. 3. — Statements as to Age. 

1996. Where age material, it should be stated — 
Statement should be made In each count.] — An in- 
dictment in the first count charged deft, with 
having assaulted R., an infant above the age of 
ten years & under the age of twelve years, with 
intent to carnally know & abuse her, & in the 
second count charged that deft, unlawfully did put 
& place the private parts of him, the said M., 
against the private parts of her, the said R., & did 
thereby then & there unlawfully attempt & 
endeavour to carnally know & abuse the said R. : — 
Held : (1) the second count was bad, as it did not 
allege that R. was between the ages of ten & twelve ; 
(2) the words “ the said R. ” merely meant that 
she was the same person as was mentioned in the 
first count, but those words did not import unto 
the second count the description of R. with respect 

(3) Every attempt, not every intention, but 
every attempt, to commit a misdemeanour is a 
misdemeanour. — R. v, Martin (1840), 9 C. & P. 
213, 215; 2 Mood. C. C. 123, C. C. R. 

Annotafioris :—As to (2) Refd. K. v. Waters (1849), 1 Den. 

356 ; R. V. Waverton (1851), 5 Cox, C. C. 400. As to (3) 

Refd. R. V, House (1845), 9 J. P. 182; R. v. Stevens 


(1845), 1 Cox, C. C. 225 ; Christopherson v. Bare (1848), 

11 Q. B. 473; R. v. Read (1849), 2 Car. & Kir. 957 ; R. v. 

Bird (1851), 2 Den. 94 ; R. v. Johnson (1865), 11 Jur. N. S. 

532; R. V. Stephenson (1912), 8 Cr. App. Rep. 36. 

1997. .] — Prisoner was charged in 

first count, that she in & upon a child born of her 
body & of the tender age of about two days, & 
not named, feloniously made an assault, & caused 
to take poison, & so murdered her. In second 
count, that she in & upon the child so born of her 
body & not named as aforesaid, feloniously did 
make an assault, & that she wilfully did cast the 
child upon a heap of ashes, & did then & there 
leave the child, in the open air, exposed to the cold 
air, of which said exposure & of the chilling thereby 
caused, the child then & there died ; — Held: (1) 
there is a difference between an indictment which 
is bad for charging an act which as laid is no crime, 
& an indictment which is bad for charging a crime 
defectively. The latter may be aided by verdict, 
the former cannot ; (2 ) the description of the child 
in the second count was not incorporated by 
reference in the description given in the first 
count, viz., that it was of tender age, & the second 
count was defective in not showing that the child 
was able to take care of itself ; (3) if the act of the 
prisoner charged in that count was a nonfeasance, 
the indictment would have been bad after verdict, 
but as it was a misfeasance, & the deatli of the 
child was alleged to have been caused thereby, the 
defective statement in the indictment must be 
taken to be supplied by the verdict : (4) “ Not 
named ” is a sufficient description of the child ; 
“ not baptised,” would be insufficient. 

It is not averred that the child was of such 
tender years, or so feeble that she could not walk 
away, & take care of herself, but that is implied, 
for if she had been sufficiently old, or strong to do 
so, the death would not have arisen from the 
exposure by prisoner, but from the act of the child 
in not wallang away & taking care of herself. The 
jury could not have found prisoner guilty, without 
actually negativing the power of the child to take 
care of herself, & so to escape the consequences 
of the unlawful act of prisoner, & consequently 
after verdict that fact must be implied {per Our.). 
— R. V, Waters (1849), 2 Car. & Kir. 864 ; 1 Den. 
356 ; T. & M. 57 ; 18 L. J. M. C. 53 ; 13 J. P. 69 ; 
13 Jur. 130 ; 3 Cox, C. C. 300, C. 0. R. 

■ Annotations: — As to (2) Refd. R. v. Waverton (1851), 

Cox, C. C. 400. As to (3) Refd. R. v. Bowen (1849), 13 
j Q. B. 790 ll.v.B (1851), 5 Cox, C. C. 279. 

! 1998. Indecent assault upon girl under 

I thirteen — Failure to state age does not vitiate 
indictment.] — Applt. was indicted for indecently 
assaulting a girl. The girl was in fact under the 
1 age of thirteen years. The age of the girl was not 


j?lrl called M., lier servant, her i 
maiden name being imknown, of the I 
age of eight years, did imlaw'fnlly & i 
maliciously do grievous bodily harm 
to M., whereby her health was per- 
manently Injured. At the trial the 
indictment was amended by omitting 
the words “ then being mistress of ” & 

“ her servant, her maiden name being 
unknown,” & by adding after the name 
M. the name of V. In the three places 
where the name M. occurs. The trial 
proceeded on the indictment so 
amended, & prisoner was found guilty 
of common assault : — Held : the find- 
ing was legal. — R. v. Bissonette 
(1879), 2 L. N. 212 ; 23 L. C. J. 249.— 
CAN. 

0 . Description of rector. \ — An in- 
dictment lor sending to the Lord 
Lieutenant a false recommendation of 
pei-bons convicted, charged that the 
prisoner forged the signature of ‘‘ T. 
King, Rector of T.” The evidence 
was, that the name forged by the 


prisoner was ” T. Knox, Rector of T.” 
The judge having given leave to amend 
by substituting ” Knox for King ” ; 
Held : there was no fatal variance, on 
the ground of its appearing in the 
evidence that T. Knox was in fact 
rector of A., & that there was no such 
parisn as that of T. — R. v. Dwyer 
(1836), Jebb, Cr. & Pr. Cas. 198.— IR. 

d. Same person differently described 
in different parts of indictment.] — 
In an indictment for subornation of 
perjury, the prosecutor was. In the 
first instance, styled M., merchant, 
afterwards M., esquire, without any 
averment connecting the one with the 
other, & showing that the person first 
named was one & the same with the 
person afterwards mentioned in the 
indictment. Error alleged on this 
ground disallowed, it being only 
necessary to charge the offence in the 
indictment in language sufflciontly 
precise to show that the M. named in 
one part of the indictment was the 


same person mentioned in another part 
of it.— R. -u. Rowe (1830), 3 Ir. L. 
Rec. 1st ser. 153. — IR. 

e. Description of unincorporated com- 
pany.] — An unincorporated co. trad- 
ing under the name of ” The City 
& Suburban Dairies ” was charged 
under that name without the addition 
of the name of the partners : — Held : 
complaint was competent. — City & 
Suburban Dairies v. Mackenna, 
[1918] S. C. (J.) 105.-M5COT. 

PART VI. SECT. 4, SUB-SECT. 3. 

f. Where age Tnaterial it should hr 
stated — Suffwiency of statement.] — 
Where an act is a criminal offence only 
because the person injured is below 
the age of puberty the complaint ought 
to set forth distinctly the age of the 
person, & the mere addition of figures 
in brackets after the person’s name is 
Insuflacient. — Lockwood v. Walker, 
[1910] S. C. (J.) 3.— SCOT. 
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averred in the indictment : — Held : the indict- 
ment was not bad on the ground that the age of the 
girl was not averred. 

Having regard to the provisions of Children 
Act, 1908 (c. 67), s. 123 (2), & sched. I., the prosecu- 
tion would gain an advantage by averring the age 
of the girl in the indictment, as a matter of good 
drafting this might be done (per Our.). — B-. v. 
Stephenson, [1912] 3 K, B. 341 ; 82 L. J. K. B. 
287 ; 107 L. T. 656 ; 76 J. P. 408 ; 66 Sol. Jo. 
764 ; 23 Cox, C. C. 214 ; 8 Cr. App. Rep. 36, C. C. A. 

See Indictments Act, 1915 (c. 90), sched. I., r. 9. 


Sub-sect. 4. — Statements as to Time. 

1999. When material to oifence, time must be 
stated.] — A yleit v, R., No. 2322, post, 

2000. .] — Time & place must be added to 

every material fact in an indictment. — R. v, 
Hollond (1794), 5 Term Rep. 607 ; 101 E. R. 
340. 

Annotations: — ^Refd. R. v. O’Connor (1843), 7 Jur. 719; 

R. V. Gompertz (184r)), 2 Dowl. & h, 1001. Mentd. R. 

V. Morley (1820), 4 Dow. & Ry. M. C. 109 ; Gwynno v. 

Burnell (1840), 6 Bing:. N. C. 453. 

2001. Night poaching — Actual time held 

material.] — Where an indictment alleged that 
three & more, together did by night unlawfully 
enter divers closes, armed with guns, for the 
purpose of destroying game : — Held : it did not 
contain a sufficient averment that defts. were by 
night in the closes armed, for the purpose of 
destroying game. — Davies v, R. (1829), 10 B. & C. 
89 ; 5 Man. & Ry. K. B. 78 ; 2 Man. <& Ry. M. C. 
562 ; 8 L. J . O. 8. M. C. 49 ; 109 E. R. 384. 
Annotation Refd. Cureton r\ R. (18G1), 30 L. J. M. C. 140. 

2002. Burglary — Actual time held material.] 

— Prisoner was indicted for burglary, the indict- 
ment alleging the act to have been committed in 
the night, but not expressing at or about what 
hour it was done : — Held : the indictment was 
insufficient for burglary, as the liour between 
twilight of the evening & that of the morning must 
be specified. — R. v, Waddington (1771), 2 East, 
P. C. 513. 

2003. Actual time held not material.] 

— In an indictment for burglary, it is sufficient to 
allege that prisoners burglariously broke &> 
entered a dwelling-house, without any further 
allegation of time. — R. v, Thompson (1847), 10 
L. T. O. S. 251 ; 2 Cox, C. C. 445. 

2004. If material & stated time must be taken to 
be the true time.] — R. v, Nappek, No. 2022, post, 

2005. .] — Where under a statutable onence 

time is material, the time stated in the indictment 
must, in arrest of judgment, be taken to be the. 


true time, without a substantive averment, — 
R. V. Brown (1828), Mood. & M. 163, N. P. 

2006. .] — Where dates are laid under a 

videlicet but they are material, the videlicet may be 
rejected, & then they must be taken to be true. — 
Ryalls V, R. (1849), 11 Q. B. 796 ; 18 L. J. M. 0. 
69 ; 12 L. T. O. S. 667 ; 12 J. P. 681 ; 13 Jur. 
269 ; 3 Cox, C. 0. 264 ; 116 E, R. 672, Ex. Oh. 


Annotaiiems .—-Mentd. King: r. R. (1849), 13 Jip. 742 ; Lavey 
V, R. (1851), 2 Den. 604 ; R. v. Castro (otherwise Orton, 
otherwise Tichbome) (1880), 49 L. J. Q* B. 5 B* 
Pierce (1887), 56 L. J. M. C. 85 ; R. v. Paul (1890), 25 
o n n. 202- 


2007. If not material to offence — Variance with 
date proved is no objection.] — Vane’s Case (1662), 
Kel. 14 ; 6 State Tr. 120 ; 2 Harg. State Tr. 431 ; 
84 E. R. 1060. 

Annotations ._Mentd. Bellew’s Case (1674), 1 Vent. 254 ; 

Sydney’s Cose (1683), Skin. 145 ; R. r. Dowling (1848), 

3 Cox, C. C. 509. 

2008. .] — Where a statute makes an 

offence committed after a given day triable in the 
county where the party is apprehended, & authorises 
laying it as if committed in that coimty, & does not 
vary the nature & character of the offence, it is 
no objection that the day laid in the indictment 
is before the day the statute mentions, if the 
offence were, in fact, committed after that day. — 
R. V. Treharne (1831), 1 Mood. C. C. 298, C. C. R. 

2009. .] — If there is evidence of the 

commission of an offence, the jury are entitled to 
find accused guilty, although the offence was not 
committed on the actual date specified in the 
indictment. 

Semble : the indictment may be amended under 
Indictments Act, 1915 (c. 90), s. 5 (3), after the jury 
has returned a verdict of “ guilty, if the indictment 
covers other dates.” — R. v, Dossi (1918), 87 
L. J. K. B. 1024 ; 34 T. L. R. 498 ; 13 Or. App. 
Rep. 168, (J. 0. A. 

Annotation: — Consd. R. v. James (1923), 17 Cr. App. Rep. 116. 

2010. .] — ^A mistaken date in an indict- 

ment, unless the date is of the essence of the 
offence, or the accused is prejudiced, need not be 
formally amended. — R. v, James (1923), 17 

Cr. App. Rep. 116, C. C, A. 

2011. Need not be stated.] — When a penaljj 

statute does not Limit the offence to time, it neec 
not be stated in the indictment. — R. v, Johnson 
( 1621), Cro. Jac. 610 ; 79 E. R. 620. 

Annotation: — Mentd. R. v. Haddock (1737), Andr. 137. 

2012. Not material as to inception of a con- | 
spiracy.] — On an indictment for conspiracy the 
prosecution is not bound to allege a precise date 
or act for or as the inception of the conspiracy. — 
R. V, Pepper, R. v, Platt (1921), as reported in 
16 Cr. App. Rep. 12, 0. C. A. 

Annotation : — Mentd. R. v. Hales (1923), 17 Cr. App. Rep. 193. 

2013. Time may be laid as between certain 
dates.]-— -In an infoimation on a penal statute, it 
is sufficient to lay the offence as committed between 


PART VI. SECT. 4, SUB-SECT. 4. 

2007 i. If not material to offence — • 
Variance with date proved is no objec- 
tion .] — Prisoner was presented on a 
charge of larceny of a cow on or about 
Dec. 29, 1906. Evidence was given 
both by accused & witnesses for the 
prosecution that the accused became 
possessed of the cow in Nov. 1905, & 
that he advertised & sold her in Dec. 
1906. The jury found that accused 
had stolon the cow in Nov. 1905, No 
amendment of the presentment was 
asked for ; — Held : in the oircum- 
stanoes the variance between the pre- 
sentment & the finding of the fury 
as to the date of the oflfenoe was 
immaterial. — R, v. Tieman, [1908] 
V. L. R. 4.— AUS. 


2007 ii. ,1 — ^Whero, In an 

action for forgery, the indictment con- 
tained four counts, two charging forgery 
of two presorli)tion8 for intoxicating 
liquor on Mar. 18, 1920, & two for 
uttering the prescriptions on the same 
day, knowing them to be forged, & the 
judge in answer to a question by one 
of the jurors, informed the jury that 
if they believed beyond a reasonable 
doubt that the man did forge the docu- 
ments or utter them knowing them to 
be forged, that it was their duty to 
find him guilty without any regard to 
dates, & the jury found deft, guilty of 
uttering iorged documents : — Held : 
the dale specified In an indictment 
does not form a material part of the 
indictment tinless It is an essential 
part of the alleged offence. — R. v. 


England, [1920] 48 N. B. R. 192.— 

CAN. 

2007 iii. .] — The informa- 
tions, warrant of committal, & indict- 
ment, stated an offence committed on 
Monday, the 12th. In the course of 
the trial it became necessary to fix 
the precise date of the offence, which 
was proved to be Monday, the 6th : — 
Held : a conviction in these olrcum- 
stancos was legal. — R. v. Jones (1827), 
Jebb, Cr. & Pr. CJas. 72. — IR. 

2013 i. Time may he laid as between 
certain dates .] — A p esentmont charged 
prisoner with embe«zioment, of a cer- 
tain amount between Jon 21, 1896, & 
July 28, 1896, & It was proved that on 
examination or the prisoner’s books 
there was a general deficiency extend- 



Part VI. — ^Indictments. 


219 


such a time & such a time. — R. v. Simpson (1714), 
10 Mod. Rep. 248 ; 88 B. R. 713. 

Annotations : — ^Refd. R. v. Blssex (1766), Say. 304. Mentd. 

R. i?. Clegr» (1721), 8 Mod. Rep. 3. 

2014. Omission to state date of offence does not 
vitiate indictment.] — Prisoner was convicted of 
stealing a number of articles, the property of his 
master, during a period extending over several 
months. The Indictment did not specify any date 
when the articles were alleged to have been stolen. 
Before trial objection was taken that the indict- 
ment ought to be quashed, as no such date was 
specified :-^Held : it was not necessary to state 
any date in the indictment, though on the trial 
a date for the taking must be proved, & the prose- 
cution nnght have been put to their election to say 
upon which three cases they intended to proceed. — 
B. V. Nicholls (1904), 68 J. P. 452, C. C. R. 

2015. Averment that limitation of time has been 
observed not necessary.] — It is not necessary to 
allege in an indictment that the prosecution was 
commenced within a time limited by statute. — 
B. V. Parsons (1675), 1 Freem. K. B. 406 ; 3 
Keb. 485 ; 89 E. R. 301. 

2016. Citation of statutes.] — An indictment 
alleged that prisoner, after the passing & coming into 
operation of certain statutes, to wit, on May 20, 
1859, presented his petition. The time when two 
of the statutes were passed was inaccurately 
described, & ^though the indictment purported to 
set out the titles of the statutes irv haec verba, it 
inaccurately described the title of one of them : — 
Held : (1) it was competent for the judge at the 
trial to amend the indictment by striking out the 
words which stated the time when the Acts were 
passed ; (2) as to the misdescription of the title of 
the statute, which was not amended at the trial, 
as the reference was made to the statute only to 
indicate that the petition was presented after the 
passing of such statute, & as it was also alleged in 
the indictment that the petition was presented on 
May 20, 1859, being a day after such passing of 
which the ct. was bound to take notice, the 
description of the title of the statute might be 
altogether rejected ; (3) serrible : when the title 
of a statute is not correctly set out in an indict- 
ment, but is so described as to enable the ct. to 
know with certainty what statute is referred to, 
no objection to the indictment on account of such 
variance would now be sustained. — R. v. Westley 
(1869), Bell, 0. 0. 193 ; 29 L. J. M. C. 35 ; 23 J. P. 
806 ; 5 Jur. N. S. 1362 ; 8 W. R. 63 ; 8 Cox, C. C. 
244, 0. 0. R. 

See Indictments Act, 1915 (c. 90), sched. I., 

r. 9. 


Sub-sect. 6. — Statements as to Place. 

2017. Venue must be stated.] — An indictment 
must show in what county it was taken, & where the 
offence arose. — Lenthal's Case (1589), Oro. Eliz. 
137; 78E. R. 394. 

Annotation : — ^Refd* R. v. O’Connor (1843), 5 Q. B. 16. 

2018. .] — The venue must always be stated 

in an indictment. — B. v. Courtney (1922), 17 
Cr. App. Rep. 1, C. C. A. 

2019. Necessity for local description.] — Len- 
thal’s Case, No. 2017, ante. 

2020. When material must be shown with 

certainty.] — Ross v. Morris (1596), Cro. Eliz. 
436 ; 78 E. R. 676. 

2021. .] — Indictment for breaking the 

chamber of S. in the house of James, & taking 
goods : — Held : evidence that it was the house 
of Jamson would not maintain the indictment. — 
R. 17. Cranage (1712), 1 Salk. 385 ; 91 E. R. 335. 

2022. Must be correct.] — Where time & 

place are material, the time & place stated shall be 
taken to be the true time & place. 

In an indictment for stealing in a dwelling- 
house, if it is not expressly stated where the 
dwelling-house is situated, it shall be taken to be 
situated at the place named in the indictment by 
way of venue. — ^R. v. Napper (1824), 1 Mood. C. 0. 
44, C. C. R. 

Annotation : — ^Menld. R. v. Treharne (1831), 1 Mood. C. C. 

298. 

2023. Night poaching.] — An indictment 

under 67 Geo. 3 (c. 90) charging a party with 
having entered into a forest, chase, etc., with 
intent to destroy game, &; being found armed in 
the night, must, m some way or other, particularise 
the place. — R. v, Ridley (1823), Russ. & Ry. 515, 
C. C. R. 

Annotation : — ^Refd. Davies v. R. (1829), 8 L. J. O. S. M. C. 

49. 

2024. Burglary.] — ^Vhere persons are 

charged imder Larceny Act, 1861 (c. 96), s. 58, 
with being found by night armed with an offensive 
weapon, with intent to break & enter into a 
dwelling-house or other building, & to commit 
a felony therein, the particular house or building 
must be specified in the indictment, & proof 
given of their intent to break & enter such house or 
building. — R. v. Jarrald & Ost (1863), Le. & Ca. 
301 ; 2 New Rep. 289 ; 32 L. J. M. C. 258 ; 8 
L. T. 515 ; 27 J. P. 628 ; 9 Jur. N. S. 629 ; 9 
Cox, C. C. 307 ; 8vb nom. R. v. Jerrald & Ost, 
11 W. R. 787, C. C. R. 

2025. Sufficiency of local description.] — In a 

conviction of deft, for causing to be acted at the 
C. theatre in the parish of St. Mary, Lambeth, a 


ingr over that period. Prisoner was 
convicted : — Held : conviction was 
good. — R. V. Fewihere (1897), 23 
V. L. R. 403.— AUS. 

g. When too vague.] — An in- 

dictment which alleged that the ac- 
cused had committed the crime of 
incest “ upon divers dates between 
Jan. 1, 1913, & Jan. 19,1917 ” :—Held: 
bad on the ground that the period of 
time allogedr was too vague. — R. v. 
Graapf, [1917] C. P. D. 65.— S. AF. 

2014 1. Omission to state date of 
offence does not vitiate indictment.] — In a 
r unlawfully & carnally 
I in circumstances which 

^ - — ^ute an otCence under 

Crimes Act, 1915, s. 46, the present- 
ment charged that the offence was 
committed “in the month of July, 
The evidence was that m 
1915 during a period commencing 
some months before 8c ending some 
ninths after July 8c Including July 
p^oner & the girl against whom the 
offenoe was alleged to have been com- 


j mltted continuously & regularly met 
once a week, & that on nearly every 
' occasion the prisoner had intercourse 
with her, but the evidence did not 
distinguish any one of these occasions 
I from any other. No objection was 
t^kon at the trial on the ground of 
duplicity In the charge : — Held : in 
the absence of objection jury could 
! properly find prisoner guilty of the 
offence charged. — R. v. Conley, [1916] 
i V. L. R. 639.— AUS. 
h. Interpretation — 

of a month.] — A cha.e,v, ^ 

committed an offence between Feb. 1 


W. W. R. 337 ; 33 D. L. R. 656 27 

Can. Grim. Cos, 116 ; 10 Alta. L. R. 139. 
—CAN. 

PART VI. SECT. 4, SUB-SECT. 5. 

2025 I. Sufficiency of local description.] 
— ^Where in the body of the indictment 
there was no venue stated, & the 


marginal venue was simply British 
Columbia “ to ' wit “ : — Held : the 
venue was sufficiently stated in the 
record, & the marginal venue was at 
worst but an imperfect venue, & there- 
fore cured by Criminal Procedure Act, 
1869, 8. 23.— SrROULE v. K. (1886), 1 
B. C. R., pt. II. 219 ; 12 S. C. 11. 140.— 
CAN. 

2026 ii. .] — The traverser was in- 

dicted for forging a letter in the county 
of the city of D, The letter was 
originally a printed circular, dated 
from 13, M. Street, & signed M. Then 
followed a portion in writing, which 
was In the traverser’s handwriting, 8c 
was the part forged, signed M., but 
not dated from any place. M. proved 
that he had lived at 13, M. Street, in 
the city of D., 8c tliis was the only 
evidence that the writing was done in 
D. : — Held : the venue was not proved, 
& an acquittal was directed. — R. v. 
Daly (1842), Ann. M. & O. 360.— IR. 

2025 Ui. .]—A venue is suffici- 

ently stated in an indictment as 
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8, A. (g).] 

certain entertainment, the evidence stated that the 
0. theatre, where the offence was Imd, was in the 
parish of Lambeth, & the adjiidication of the 
penalty was to the poor of the parish of St. Mary, 
Lambeth : — Held : this was no variance, it not 
appearing that there were two distinct parishes 
so named. — R. v. Glossop (1821), 4 B. & Aid. 
616 ; 106 E. R. 1062. 

Annotations : — Mentd. R. v. Neville (1830), 1 B. & Ad. 489 ; 

Ewlngrr. Osbaldiston (1837), 2 My. & Cr. 53. 

2026. .] — Prisoners were convicted of lar- 
ceny, on an indictment for breaking & entering a 
dwelling-house situate in the parish of St. Botolph, 
Aldgate. It was proved that the proper name of 
the parish where prosecutor’s house was situate, 
was St. Botolph- without- Aldgate. There was no 
negative evidence of there not being such a parish 
as St. Botolph, Aldgate : — Held : the conviction 
for larceny was right. — R. v. Bullock (1825), 
1 Mood. C. C. 324, C. C. R. 

2027. .] — If a parish be partly situate in 

the county of W. & partly in the coimty of S., it 
is sufficient, in an indictment for larceny, to state 
the offence to have been committed at the parish 
of H. in the county of W. — R. v. Perkins (1830), 
4 C. & P. 363 ; 2 Man. & Ry. M. C. 485. 

2028. .] — In an indictment alleging a 

dwelling-house to be “ situate at the parish 
aforesaid,” the parish last mentioned must be 
intended. — R. v. Richards (1832), 1 Mood. & R. 
177 ; 1 Nev. & M. M. C. 362. 

2029. .] — An indictment charged that deft., 

at the township of W. on a highway there, leading 
from a highway, leading from the village of W. 
towards C., to another highway, leading from the 
village of W. towards L. by a waU there, extending 
into the said highway by him erected, had en- 
croached, etc. : — Held : the indictment was not 
uncertain as the words ‘‘ there ” & “ said ” could 
be referred only to the highway first mentioned. — 
R. V. Wright (1834), 1 Ad. & El. 434 ; 3 L. J. Ex. 
370 ; 110 E. R. 1273 ; siib nom. Wright v. R., 
3 Nev. & M. K. B. 892, Ex. Ch. 

Annotations -Refd. Ashton v. Brcvitt (1845), 14 M. & R. 

106. Mentd. De Bode v. R. (1848), 13 Q. B. 364 ; R. v, 

Seale, K. v. Alford (1855), 24 L. J. Q. B. 221 ; Moore v. 

Smith (1859), 5 Jur. N. S. 892 ; Weymouth Corpn. r. 

Nuffent (1865), 5 New Rep. 302 ; lUithbone v. Munn (1868), 

9B. &S. 708. 

2030. ,] — At the Central Criminal Ct. a 

person was indicted for a burglary in a house, 
which was stated in the indictment to be at 
the parish of W.” Prosecutor stated that the 
correct name of the parish was St. Mary, W. In 
Central Criminal Ct. Act, 1834 (c. 36), s. 2, tliis 
parish is called ” the parish of W.” : — Held : the 
description was sufficient. — R. v. 8t. John (1839), 
9 C. & P. 40. 

2031. .] — An indictment for non-repair of a 

highway stated there was a Queen’s highway for 
carriages, etc., leading from the town of A. in the 
county of B. towards & unto the village of E. in 
the same county, a part of which was out of repair. 
The part of the road charged to be out of repair 
was a portion of a lane called F. lane, & it was 
proved that to go from the town of A. to the 
village of E. with a carriage, a person must go 


four miles along the 0. turnpike road, then all along 
F. lane, & then cross the W. turnpike road, & for a 
short distance go along a road which goes from the 
W. turnpike road to the village of E. : — Held : the 
road was not misdescribed. — R. v. Steventon 
(Inhabitants) (1843), 1 Car. & Kir. 55 ; 1 
L. T. O. S. 66. 

Annotation : — Mentd. R. v. Turweston (1850), 16 Q. B. 109. 

2032. .] — Where an indictment preferred 

in the Central Criminal Ct. has the proper venue in 
the margin, it is not necessary to sta^ the juris- 
diction in the body of the indictment, in the exact 
words prescribed by Central Criminal Ct. Act, 
1834 (c. 36), s. 3 : — Held : ” within the jurisdiction 
of this ct.” was sufficient, although another & a 
different ct. had been referred to in the paragraph 
immediately preceding that allegation. — R. v, 
Satchell (1847), 2 Cox, C. C. 137. 

2033. When offence alleged to have been com- 
mitted outside England — In foreign country.]— An 
indictment for murder committed by a British 
subject abroad ought not to state it to have been 
committed at B., in the kingdom of France, to wit, 
at the parish of St. Mary-le-Bow, etc., & it being 
so stated, the ct. directed the London venue to be 
struck out before the bill was found by the grand 
jury. — R. V. Helsham (1830), 4 C. & P. 394. 
Annotations : — Mentd. R. v. do Mattos (1836), 7 C. & P. 458 ; 

R. V. O’Connor (1843), 13 L. J. M. C. 33 ; R. v. Lewis 

(1857), 7 Cox, C. C. 277. 

2034. On high seas.] — In an indictment 

preferred at the assizes for a felony conunitted on 
the high seas, it is sufficient to allege that the offence 
was committed ” on the high seas,” without also 
averring that the offence was committed within the 
jurisdiction of the admlty. — R. v. Jones (1845), 
2 Car. & Kir. 165 ; 1 Den. 101, C. C. R. 

Annotation: — ^Refd. R. v. Cunningham (1859), Bell, 0. C. 72. 

See Indictments Act, 1915 (c. 90), sched. I., r. 9. 


Sub-sect. 6. — Statements as to Value. 

2035. General rule.] — If an indictment against 
a bkpt. for concealing property, in stating tl^o 
property does not sufficiently specify particuMr 
parts of it, though it may sufficiently speqffjT 
others, & those specified may be of the necosspy 
value, the indictment will be bad. 

Where value is essential to constitute an ofi 
& the value is ascribed to many articled col- 
lectively, the offence must be made out as to every 
one of those articles, for the grand jury has only 
ascribed that value to all those articles collectively. 
— R. V, Forsyth (1814), Russ. Ry. 274, C. C. R. 
Annotation : — Mentd. Nash v. R. (1864), 9 Cox, C. C. 424. 

2036. Sufficiency of allegation of value — Value 
of aggregate in indictment under Malicious Damage 
Act, 1861 (c. 97), s. 51.] — In an indictment under 
sect. 51 of the above Act for maliciously damaging 
personal property, the damage exceeding £5, it is 
not necessary to allege the value of each article 
injured, but only that the amount of the damage 
done to the several articles exceeded £5 in the 
aggregate. — R. v. Thoman (1871), 24 L. T. 398 ; 
35 J. P. 518 ; 12 Oox, C. C. 54, 0. C. R. 

2037. Value of bank-note.] — An averment in an 
indictment of the value of a bank-note is material. 


“ Northern District,” without the that such offence took place within 

word “Newfoundland.” — R. v. Baikd flvo hundred yards of the county in 

(1853), 3 Nfld. L. R. 398. — ^NFLD. which the indictment was laid. — R. v. 

j. Offence committed on Brown (1837), Craw. & D. Abr. C. 46. 

boundaries of two counties. ]— In an in- — IR* 

dictment under 9 Geo. 4, c. 64, s. 26, 2034 i. When offence alleged to have 

the county In which the offence was been committed outsit territory — On 

actually committed should be stated high seas.] — In an indictment for a 

in the indictment, with an averment larceny, committed on board a British 


vessel, it is sufficient to say upon the 
sea Avithout saying upon the high seas. 
— R. V . Sprungli (1878), 4 Q. L. R. 

no.— CAN. 

PART VI. SECT. 4, SUB-SECT. 6. 
20351. General rule.] — R. v. Horse- 
man (1881), 20 N. B. R. 4 (Pug.) 629.— 

CAN, 
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Therefore where a prisoner was indicted for stealing 
a bank-note of the value of £10, & it was proved to 
be of the value of £6 only : — Held : the variance 
was material. — R. v. Jones (1844), 3 L. T. O. S. 
22 j 1 Cox, 0. C. 105. 

See Indictments Act, 1915 (c. 90), sched. I., r. 9i‘ 


Sub-sect. 7. — Statements as to Intent or 
Knowledge. 

2038. Indictment for obtaining by false pre- 
tences — With intent to defraud an essential 
averment.] — Where in an indictment for false 
pretences the words “ with intent to defraud ” are 
omitted, the indictment is bad & cannot be 
amended under Criminal Procedure Act, 1851 
(c. 100), s. 1.— R. V. James (1871), 12 Cox, C. C. 127. 
Amiotation : — Refd. 11. v. Benson (1908), 98 L. T. 933. 

2039. Punishment according to intent found — 
Defence of the Realm (Consolidation) Regulations, 
1914 (Regs. 18 & 57 — Averment as to intent.] — 
Applt. was indicted under the above regs. for 
attempting to communicate military information 
to the enemy with the intention of assisting the 
enemy, the averment as to the intent being con- 
tained in the same count as the charge of the 
attempt : — Held : the averment as to intent was 
lightly inserted in tlie count charging the attempt. 
— R. v. M. (1915), 32 T. L. R. 1 ; 79 J. P. Jo. 508 ; 
11 Cr. App. Rep. 207, C. C. A. 

2040. Indictment for receiving stolen property — 
Must aver guilty knowledge.] — R. v, Kernon 
(1788), 2 Russell on Crimes & Misdemeanours, 
7th ed., p. 1479, n. 

Indictment Act, 1915 (c. 90), sched. I., r. 10. 


8. — Duplication of Charge. 

A, When more than one Offence may he charged in 
the same Count, 

(a) Same or Continuous Acts. 

2041. Where offence consists of only one act — 
Libelling two persons by same words.] — R. v. 

Benfield & Saunders, No. 2078, post. 


2042. Uttering of a number of forged 

instruments at the same time.] — An indictment 
may charge in the same count the uttering of a 
number of forged instruments if these were all 
uttered at the same time, nor will the ct. put 
prosecutor to election on which receipt to proceed. 
— R. V, Thomas (1800), 2 East, P. C. 934 ; 2 
Leach, 877. 

2043. Assaulting two persons at the same 

time.]-— Anon. (1773), Lofft, 271 ; 98 E. R. 646. 

2044. Robbing from two persons by the 

same acts.] — ^An indictment for robbery, wliich 
charges prisoners with having assaulted G. & 11. 
& stolen 28, from G. & Is. from H., is correct, if 
the robbing of G. & H. was all one act. — R. v. 
Giddins (1842), Car. & M. 634. 

2045. Stealing coal of several proprietors 

at one shaft.] — Where a lirisoncr was indicted in 
one count, for stealing from the mine of one G. 
coal, the property of the said G., &, in the same 
count, for stealing from the mines of thirty other 
proprietors coal, the property of each of such 
other proprietors, & it appeared that all the coal 
so alleged to have been stolen had been raised at 
one shaft : — Held : although, for the sake of 
convenience in trying prisoner, the judge might 
direct the jury to confine their at (mention to one 
particular charge, yet prosecutqr was entitled to 
give evidence in support of all the charges laid in 
the indictment. — R. v. Bi.easdale (1848), 2 Car. 
& Kir. 765. 

Annotaiiom : — Reid. K. v. Kearden (1861), 4 F. & F. 76 ; 

R. V. Firth (1869), L. R. 1 C. C. R. 172 ; R. v, HoiiNvood 

(1870), 22 L. T. 486. 

2046. Indictment for stealing various goods— 

presumption is that the talking is at one time.- 
R. Rye (1909), 2 Cr. App. Rep. 155, C. C. A. 

2047. Where offence consists of continuous 
acts — Larceny of gas.] — A. stole gas for the use of 
a manufactory by means of a pipe which drew 
the gas from the main without allovnng it to pass 
through the meter : — Held : as the pipe always 
remained full, there was, in fact, a continuous 
taking of the gas, & not a series of separate takings, 
but, even if the pipe had not been thus kejit full, 


PART VI. SECT. 4, SUB-SECT. 7, i 

2038 i. Indictment for obtaining by * 
false pretences — " Falsely <4; fraiidu- 1 
lently.*‘] — An iiidictiiioiit against J. S. I 
bore, “ You did pretend to J. H. . . . i 
that you were possessed of a sum of I 
money amounting to £1,900 . . . & that 
you were about to receive payment of j 
the money, & did Urns induce him to j 
give you credit to the amount of 
£46 9s. M.y wliich you failed to pay & 
had no intention of paying. ” O b j ection 
to the relevancy in respect that the 
facts set forth did not constitute a | 
crime repelled, on the ground that I 
under the Criminal Procedure Act, i 
1887, the words ‘‘ falsely & fraudu- 
lently were to be read into the in- 
dictment as qualifying the word “ pro- 
tend,’* & that when this was done the 
indictment was relevant. — H.M. Advo- 
cate V. Swan (1888), 1C R. (Ct. of 
Sess.) 34. — SCOT. j 

k. Oriet^otis bodily harm — “ Mali- 
ciously.**] — An indictment under 12 , 
Viet. s. 29, for causing grievous bodily i 
harm must allege the offence to have | 
been committed “ maliciously ” in the 
words of the Act. — R. v. Jope (1865), 

3 All. 161.— CAN. 

l. — ^ Indictment for 

doing grievous bodily harm, which 
alleged that the prisoner did “ feloni- 
ously stab, out, & wound” instead of 
alleging, in the terms of 32 & 33 Viet, 
c. 20, 8. 17, that he did ” imlawfully & 


maliciously ” stab, is good. — R. v. 
Flynn (1878), 2 P. & B. 321.— CAN. 

m. Larceny — ” Feloniously.*'] — 
All indictment charged that the 
” prisoner did steal,” without charging 
that it was done feloniously. Before 
pleading the prisoner’s comisel moved 
to quash the indictment. After argu- 
iiKuit, the presiding judge allowed the 
indictment to be amended under 32 
^ 33 Viet. c. 29, 8. 32, by adding 
the word ” feloniously.” The prisoner 
was found guilty upon the amended 
indictment : — Held : the indictment 
without the ‘‘ feloniously ” was bad. — 
R. V. Morrison (1879), 18 N. B. R. 
682.— CAN. 

n. . .] — R. V. INOLIS (1893), 

25 N. tS. R. 259.— CAN. 

o. ” Unlawfully did steal.**] 

— Prisoner was tried on the charge 
that ho ‘‘ unlawfully did steal one piece 
of Oregon pine wood ” : — Held : the 
words ” unlawfully did steal ” in the 
charge meant & included everything 
necessary to constitute the offence of 
theft or stealing as defined by the 
Code, s. 305.— R. v. George (1902), 35 
N. S. R. 42.— CAN. 

p. Malicious injury to property — 
” Feloniously.**] — In an Indictment 
purporting to be under 32 & 33 Viet, 
c. 22, 8. 45 (D), for malicious injury to 
property, the word ” feloniously ” was 
omitted ; — Held : bad. — R. v, Qougu 
(1883), 3 O. R. 402.— CAN. 


q. Shooting with latent to murder 
— ” Feloniously ” — ” Of Malice afore- 
thoughL'*] ~\i. v. Bulmer (1881), 33 
L. C. J. 57.~-CAN. 

r. . ] — An indictment that 

“A. B. attempted to kill 8c murder 
O. D.” sufficiently discloses an indict- 
able offence, & the ct. lias the power 
to allow it to be amended so as to read 
that ‘‘A. B. with intent to commit 
murder, shot at C. D.” — R. v. Mooney 
(1905), Q. R. 15 K. B. 57.— CAN. 

B. ‘‘ Unlawfully ct* maliciously .**] — 
An accused is entitled to know with 
certainty & accuracy the exact value 
of the charge brought against liim. 
But whore the accused fully understood 
the nature of the offence with which 
they wore charged, they had clearly 
not been prejudiced by the omission 
of the words ” unlawfully & malici- 
ously ” occurring in Act VI of 1908, 
s. 4 (b). — Amrita Lal Hazra v. R. 
(1915), I. L. R. 42 Calc. 957.— IND. 

PART VI. SECT. 4, SUB-SECT. 8.— 
A. (a). 

t. Where offence consists of only 
one act — False pretences.] — TJie in- 
dictment chai*ged that deft, unlaw- 
fully & by false pretences obtained an 
order from A., one of the municipality 
of B., requiring the delivery of certain 
wheat by C., & by presenting the order 
to C., did fraudulently procure nine 
bushels of wheat from C., of the goods 
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the taking wonld have been continuous, as it 
was substantialiy all one transaction. — B. v* Firth 
(1869), L. R. 1 C. 0. B. 172 ; 38 L. J. M. 0. 54 ; 
19 L. T. 746 ; 33 J. P. 212 ; 17 W. B. 327 ; 11 
Oox, C. C. 234, C. 0. B. 

Annotations: — Refd. R. v. Henwood (1870), 22 L. T. 486; 

K. V. Bond, [1906] 2 K. B. 389 ; Erie County Natural 

Gas & Fuel Co. v. Carroll, [1911] A. C. 105. 

2048. Keeping a betting house.] — Where an 

information charged deft, with having on Oct. 6, 
& on divers other days & times between Oct. 6 & 
the laying of the information, Nov. 16, being 
then the occupier of a certain house, knowingly & 
wilfully kept & used the same for the purpose of 
liis betting with persons resorting thereto : — 
Held : a conviction for so keeping & using the 
house on Nov. 8 was good & valid. — Onley v* Gee 
(1861), 30 L. J. M. 0. 222 ; 4 L. T. 338 ; 25 J. P. 
342 ; 7 Jur. N. S. 570 ; 9 W. B. 662. 

Annotations: — ^Refd. Ex p. Burriby, [1901] 2 K. B. 458 ; 

Parker v. Sutherland (1917), 116 L. T. 820. 

2049. Keeping a brothel.] — A conviction for 

permitting premises to be used as a brothel upon 
several separate days is good, as the offence is a 
continuing one . — Ex p. Burnby, [1901] 2 K. B. 
458 ; 45 Sol. Jo. 579 ; sub nom* B. v. Burnby, 
70 L. J. K. B. 739 ; 85 L. T. 168 ; 20 Cox, C. 0. 
25, D. C. 

2050. Embezzlement of various sums 

charged in the aggregate.] — If a servant be in- 
dicted under 7 & 8 Geo. 4, c. 29, for embezzlement, 
& the indictment contain only one count, charging 
receipt of a gross sum on a particular day, & if it 
turn out that the money was received in different 
sums, on different days, prosecutor must make 
lus election, & confine himself to one sum & one 
day.-— B. v* Williams (1834), 0 C. & P. 626 ; 2 
Nev. & M. M. 0. 190. 

Arinotatinn : — Refd, R. v. Hawtin (1836), 7 C. & P. 281 ; 

R. V. Balls (1871), 21 L. T. 760. 

2051. .] — It was the duty of prisoner, 

a member of a copartnership, to receive money for 
the copartnershij), & once a week to render an 
account & pay over the gross amount received 
duiing the previous week. During each of three 
several weeks, witliin six months, piisoner re- 
ceived various small sums, failed to account for 
them at the end of the week, or to pay over the 
gross amount, but embezzled the money ; — Held : 
he might properly be charged with embezzling the 
weekly aggregates. Three acts of embezzlement 
of such weekly aggregates within six months might 
be charged & proved under one indictment, & 
evidence of the small sums received during each 
week was admissible to show how these aggregates 
were made up. — B. v. Balls (1871), L. B. 1 C. C. B. 
328 ; 40 L. J . M. C. 148 ; 24 L. T. 760 ; 35 J. P. 
820 ; 19 W. B. 876 ; 12 Cox, C. C. 96, 0. C. B. 

(5) Acts laid Conjunctively. 

2052. Endeavouring to incite to mutiny — Two 
separate offences comprised in one endeavoiur may 
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be charged in same count.] — Semble: if one 
endeavour to incite to mutiny comprise tw6 separate 
offences, a count in an indictment charing that 
endeavour may contain those two onences. — 
R. V. Fuller (1797), 1 Bos. & P. 180 ; 2 Leach, 
790 ; 126 E. R. 847. 

Annotations : — ^Reld. R. v. Bowen (1844), 1 Cox, 0. 0. 88 ; 
R. V. Jennln^rs (1844), 4 L. T. O. S. 233 ; Wray v. Toke 
(1848), 12 Q. B. 492. Mentd. R. v. Nleld (1805k 6 East. 
417 ; Peake v. Carrington U821), 2 Brod. & Bing. 399 ; 
R. V. Caspar (1839), 9 G. & P. 289 ; O’Connell v. R. (1844), 
11 Cl. & Fin. 155 ; R. v. Hague (1864), 4 B. & S. 715 ; 
Allen V. Flood. [1898] A. C. 1. 

2053. Composing, printing & publishing a l|bel.] 

— If deft, is charged by a count in an indictment 
with having composed, printed & published a 
libel, &; the evidence is that he only composed & 
published it, he may be found guilty of composing 
& publishing & acquitted of the printing. — R. v. 
Williams (1811), 2 Camp. 646, N. P. 

2054. Publishing libel with intent to defame & 
to bring administration of justice Into contempt.] — 
Where a libel was alleged to have been published 
with intent to defame certain magistrates & also 
to bring the administration of justice into con- 
tempt : — Held : it was sufficient to prove a pub- 
lication with either of these intentions. — R. v. 
Evans (1821), 3 Stark. 25, N. P. 

2055. Assault with intent to abuse & carnally 
know.] — Where an indictment charges an assault, 
with intent to abuse & carnally know, deft, may 
be convicted of an assault with intent to abuse 
simply. — B. v. Dawson (1821), 3 Stark. 62, N. P. 

2056. Assault & carnally knowing & abusing.] — 
An indictment charged that G., in &; upon D., a 
girl above the age of ten & under the age of twelve, 
unlawfully did make an assault, & did then 
unlawfully & carnally know & abuse her ; — Held : 
the indictment contained two charges, one of 
common assault, & the other of the misdemeanour 
under Offences against the Person Act, 1861 
(c. 100), 8. 51, & prisoner might be convicted of 
a common assatdt upon it. — R. v. Guthrie (1870), 
L. B. 1 C. C. B. 241 ; 39 L. J. M. 0. 95 ; 22 L. T. 
485 ; 34 J. P. 501 ; 18 W. R. 792 ; 11 Cox, C. 0. 
522, C. C. B. 

Annotatimxs : — Consd. Boaler v. R. (1888), 21 Q. B. D. 284 ; 
K. V. Bostock (1893), 17 Cox, C. C. 700. Mentd. R. V. 
Coney (1882), 8 Q. B. D. 534. 

2057. Destroying, defacing & injuring register.] — 

B. V, Bowen, No. 1967, ante. 

2058. Training & drilling — Unlawful Drilling 
Act, 1819 (c. 1).] — ^A count in an indictment, under 
sect. 1 of above Act, is not bad for duplicity, 
though it charges the offence which is prohibited, 
& the offence for wliich a penalty is imposed. — B. 
V. Hunt (1848), 3 Cox, C. C. 215. 

B. When more than one Offence may not he charged 
in the same Count. 

(a) Different Acts. 

2059. Manslaughter against two by different 
acts.] — A coroner’s inquisition stated that D., or 
May 27, struck R. with a poker on the head, & 

j with his hands on the breast, & gave her divers 


& chattels of the municipality, with 
intent to defraud : — Held : sufficient 
in substance, not being uncertain or 
double, but in effect charging that 
deft, obtained the order & by present- 
ing it obtained the wheat by false pre- 
tences. — R. V. Campbell (1859), 18 
U. C. R. 413.— CAN. 

Larceny. ^ — R. v. Noi*an 
( 1920), 64 N. S. R. 102 ; 57 D. L. R. 
304 ; 35 Can. Grim. Cas. 20. — CAN. 

PART VI. SECT. 4, SUB-SECT. 8.— 
A. (b). 

b. Wounding dt maiming.] — The 


indictment cliargod in the second 
count that H. did stab, cut, & wound 
B., with intent, wilfully & feloniously, 
to maim, disable, & disfigure him : — 
Held : this count was not bad for 
duplicity, os joining in the same count 
several felonies committed with several 
Intents ; as even if the felonies were 
several, they were of the same degree, 
& related to the same transaction. — 
R. V. Hinchy (1826), Batt. 609.— IR. 

PART VI. SECT. 4, SUB-SECT. 8.— 
B. (a). 

0 . Ocncral i;ule .] — ^An indictment is 


clearly bad where two offences ar 
charged in a single count. — R. t 
Blaokie (1868), 7 N. 8. R. 383.— CAl^ 

d. .] — An indictment or charg 

was bad for uncertainty & for bavin 
charged in one count more offence 
than one. — R. v. Quinn (1918), 4 
O. L. R. 385 ; 44 D. L. R. 707.— CA^ 

e. .] — A single head of charg( 

relating to three offences of tli 
same kind, Is defective for duplicit 
& not misjoinder; but a trial und€ 
such a charge Is not bad unless th 
accused has boon prejudiced thereby.- 
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mortal bruises & contusions, &, that F., on June 23, 
kicked 11. on the belly, & thereby gave her one 
mortal bruise & contusion. It then averred that 
R., of the mortal bruises, etc., given by D., 
languished from May 27 until July 1, & of the 
mortal bruise, etc., given by F. languished frbm 
June 23 till July 1, & then died of the mortal 
bruises & contusions on the head and breast, 
together with the mortal bruise & contusion on 
the belly. The conclusion was, that D. & F. in 
manner & by the means aforesaid, feloniously did 
kill & slay R. : — If eld : the indictment was bad. — 
R. V, Dbvett & Fox (1838), 8 0. & P. 639. 

2060. Assaulting two persons.] — A man cannot 
be prosecuted upon one indictment for assaulting 
two people. — R. v. Clendon (1730), 1 Bam. K. B. 
337 ; 2 Ld. Raym. 1672 ; Sess. Oas. K. B. 132 ; 

2 Stra. 870 ; 92 E. R. 617. 

Annotations : — Dbtd. R. v. Benfleld (1760), 2 Burr. 980 ; 

R. V. Pelham (1846), 8 Q- B. 959 {R. v. Clendon is not law 

now (Lord Denman. C.J.)). 

2061. Incest on divers days.] — ^An indictment 
under Punislunent of Incest Act, 1908 (c. 45), 
charged in one count that offences wore committed 
“ on divers days between the month of Jan., 1909, 
& Oct. 4, 1910,” & in another count that offences 
were committed “ on divers days between Oct. 4, 
1910, <fc the end of Feb. 1913.” At the trial, after 

risoner had pleaded not guilty & the jury had 
een sworn, objection was taken that the indict- 
ment was bad for duplicity. The objection was 
overruled & prisoner was convicted. On appeal : 
— Held : the indictment was bad in that it charged 
more than one offence in each count, but as prisoner 
had not in fact been embarrassed or prejudiced in 
his defence by the presentment of the indictment 
in this form, there had been “ no substantial mis- 
carriage of justice,” & the appeal must therefore, 
be dismissed under Criming Appeal Act, 1907 I 
(c. 23), s. 4 (1). 

Qu, : whether an objection that an indictment 
is bad on its face can be taken after plea or after 
verdict. — R. v. Thompson, [1914] 2 K. B. 99 ; 
83 L. J. K. B. 643 ; 110 L. T. 272 ; 78 J. P. 212 ; 
30 T. L. R. 223 ; 24 Cox, C. C. 43 ; 9 Cr. App. 
Rep. 262, C. 0. A. 

2062. Extortion from different persons on 
different days.] — R. v, Roberts, No. 1957, ante, 

2063. Subornation of four persons to commit 


perjury.] — An indictment charged that prisoners 
each of them did endeavour to suborn four 
persons to commit perjury. 

” They did suborn ” implies that they & each 
of them did suborn, & if the indictment were, that 
they did suborn, it would have been good (Ray- 
mond, C.J.). — R. V. Longbotom (1729), 1 Barn. 
K. B. 314 ; Fitz-G. 66 ; 94 E. R. 213. 

2064. Unlawful acquisition of various articles 
of food — Food Hoarding Order, 1917.] — Where a 
person was convicted for that he, on or between 
Apr. 9, 1917, & Nov. 22, 1917, did unlawfully 
acquire various articles of food, to wit, sugar & 
flour, so that the quantity in his possession at any 
one time exceeded the quantity ordinarily re- 
quired for use &> consumption in his household, 
contrary to the above ord. ; — Held : a separate 
offence was committed in respect of each article 
of food hoarded, & as the conviction disclosed two 
offences, it was bad for duplicity. — R. v, Hammick, 
Ex p. Murdoch (1918), 87 L. J. K. B. 846 ; 82 
J. P. 169 ; 34 T. L. R. 342 ; 16 L. G. R. 467, D. C. 

(6) Acts charged Disjunctively. 

2065. Where indictment may apply to either of 
two offences.] — An indictment which may apply 
to either of two different definite offences, & does 
not specify which, is bad. — R. v, Marshall (1827), 
1 Mood. C. C. 158, C. O. R. 

Annotations K. v. Bowen (1844), 1 Cox, C. C. 88 ; 

11. V. O’Brian, Rogan, Donovan, Power, Quiim & McCann 

(1844), 1 Cox, C. C. 126. 

2066. Doing or causing to be done.] — An indict- 
ment in the disjunctive for “ making & forging, or 
causing to be made & forged,” is bad, for un- 
certainty. — R. V. Stocker (1695), 5 Mod. Rep. 
137 ; 1 Salk. 371 ; 87 E. R. 568. 

Annotations : — ^Folld. R. v. Flint (1737), Leo temp. Hard. 370. 

Consd. R. V. Moriey (1827), 1 Y. & J. 221. Reid. R. v. 

Ward (1726), 1 Barn. K. B. 10 ; K. v. Stoughton (1731), 

2 Stra. 901 ; K. v. Middlehurst (1757), 1 Burr. 399. 

2067. .] — R. V. Stoughton (1731), 2 Stra. 

901 ; 1 Barn. K. B. 347 ; 93 E. R. 927 ; suh nom, 
R. V. Stowton, 1 Barn. K. B. 425. 

2068. .] — An indictment charging the 

offence in the disjunctive, as “ conveying or 
causing to be conveyed,” is bad. — R. v. Flint 
(1737), Lee temp. Hard. 370 ; 95 E. R. 240. 
Annotation : — Refd. R. v. Moriey (1827), 1 Y. & J. 221. 


Musai Singh v. R. (1913), I. L. R. 41 
Calc. 66.— IND. 

f. .] — An accused should not 

be charged with more than one offence 
in a particular count. If it is clear on 
the face of the indictment that a 
count contains more than one offence, 
& no objection is taken before the plea, 
or if it is not clear, & evidence is 
attempted to be led & no objection is 
taken, it is too late to raise the objec- 
tion afterwards where there is no pre- 
judice to the accused. — R. v. Vivian 
(1917), T. P. D. 588.~-^S. AF. 

g. Offence charged on divers days.] 
— ^Whlle an indictment charging the 
commission of a certain offence “ on 
or about Aug. 8, 1920, & on & at divers 
other days & times, before that date 
is objectionable in that it charges the 
commission of more than one offence, 
yet if no evidence is offered of other 
offences before said date, it cannot be 
said that the irregularity caused any 
substantial wrong or miscarriage to 
the accused, & under Criminal Code, 
B. 1019, a ot. of appeal should not hold 
that the trial judge was wrong in 
refusing to quash the indictment. — R. 
V. Parkin, [1922] 1 W. W. R. 732 ; 66 
D. L. R. 175 ; 37 Can. Crim. Cas. 35 ; 
81 Man. L. R. 438.— CAN. 

h. Embezzlement.] — Deft, was charged 
with having between certain dates, 


while acting as cashier, received 
various sums of money for which he 
was bound to account, but which ho 
unlawfully & fraudulently converted to 
Ills own use. Objection was taken on 
the part of deft., that each taking 
constituted a separate offence, leave 
to amend was granted by substituting 
separate charges covering the amount 
specified in the original charge. — R. v. 
0IIO88 (1909), 43 N. S. R. 320; 0 

E. L. R. 414 ; 14 Can. Crim. Cas. 171.— 


CAN. 

k. .] — Under Embezzlement 

Act no one act of embezzlement can 
be aided or in any way worked out by 
proving any other act of embezzle- 
ment ; each charge is perfectly inde- 
pendent of the other, & the corpus of 
the crime in each case is the particular 
act of embezzlement charged, & not a 
general intention or design to embezzle. 
It is therefore right that the different 
acts of embezzlement, neither having 
any legal connection with tho crime 
Involved in the other, should be stated 
in different counts. — R. v. Duffy 
(1849), 1 Ir. Jur. 81, 105.— IR. 


1. Assault A: neglect] — A father 
was charged with neglect of his son. 
The first count of tho indictment 
averred not only wilful neglect but 
also assault. There was a second 
count for assault. The only evidence 


of assault was that the son was de- 
prived of his liberty by tho door of his 
room being fastened. The jury found 
prisoner guilty of >vilful neglect, but 
acquitted him of asvsaull : — Held : the 
conviction should stand. — R. v. Wat- 
son (1896), 30 I. L. T. 135.— IR. 

m. Adultery. ] — A conviction for 
adultery on two counts of an indict- 
ment, the first charging an offence on 
Sept. 16, 1913, the second an offence 
on Mar. 14, 1914, will not be quashed 
on a case reserved on objection that 
tho evidence adduced in support of the 
second count was not admissible in 
support of tho first, If the accused 
failed to avail himself of the privilege 
of applying to have each count tried 
separately. — R. v. Strong (1915), 43 
N. B. R. 190.— CAN. 


PART VI. SECT. 4, SUB-SECT. 8.— 
B. (b). 

2066 i. Where indictment may apply 
to either of two offences .] — An indict- 
ment libelled that the accused, M. & 
O., “ did steal E., a girl aged eight 
years & three months, then resident 
with her grandfather, N.”; “& 

further or otherwise,” the accused C., 
” knowing E. to have been stolon, did, 
for the purpose & with the effect of 
presenting the girl’s mother, R. & N., 
or either of them, obtaining the custody 
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Sect. 4 . — Form of indictmenta: Suh-sect. 8, B. (&); 


2069. .] — Upon indictments it has been so 

determined that an alternative charge is not good ; 
as forged or caused to be forged, though one only 
need be proved if laid conjunctively as “ forged 
& caused to be forged ” (Loud Mansfield, C.J.)- — 
R. V. Middlehurst (1757), 1 Burr. 399 ; 97 E. R. 
369. 

Annotations: — Refd. Ex p. llabbits & Parsons (1825), 3 

L. J. O. S. K. B. 230 ; Ex p. Pain (1826), 5 B. & C. 251 ; 

Exp, Purdy (1850), 9 C. B. 201. 

2070. .] — An information stating that deft. 

imported or caused to be imported foreign silks, 
is bad for uncertainty. — R. v. Morley (1827), 

1 Y. & J. 221 ; 148 E. R. 653. 

Annoialion : — Refd. A.-G. v. Barrell (1827), 1 Y. & J. 495. 

2071. .] — R. V. Bradlaugh, No. 2106, post. 

2072. “ Assisting or otherwise concerned in ** — 
8 Anne, c. 7, s. 17.] — On objection to a count in an 
information under sect. 17 of the above Act, 
charging that deft, was assisting, or otherwise 
concerned in, the unshipping of prohibited & 
uncustomed goods, that it was a charge of two 
distinct offences by the same count, & therefore 
bad, either for duplicity or uncertainty : — Held : 
the words did not involve two distinct offences. 
It was the established & ancient practice, cursu 
scaccarii, so to charge the offence in such in- 
formations. — A.-G. V. Farr (1817), 4 Price, 122 ; 
140 E. R. 414. 

Annotation: — Consd. R. v. Morley (1827), 1 Y. & J. 221. 

2073. Servant or agent.] — Smythes Case (1622), , 
Palm. 318 ; 81 E. R. 1101. 

Annotaiio7i : — Mentd. Shoppoe v. Nathan, [1892J 1 Q. B. 245. 

2074. Messuage or tenement.] — Where an in- 

dictnaent was laid for a forcible entry into a 
certain messuage or tenement, & one garden & one 
orchard : — Held : the indictment was faulty as 
to the messuage or tenement, but good for the i 
residue. — R. v. Banks (1725), Sess. Cas. K. B. i 
103 ; 93 E. R. 101. I 

2075. Used violence or intimidated — Conspiracy 
& Protection of Property Act, 1875 (c. 86), s. 7 (1).] 
— Three counts of an indictment charged a prisoner 
under sect. 7, sub-sect. 1 of the above Act with 
having “ with a view to compel K. to abstain from 
that for which he had a legal right to do, used 
violence to or intimidated K.” : — Held : the in- 
dictment was bad for dupheity. — R. v. Edmondes 
(1895), 59 J. P. 776. 

2076. Not authorised by Indictments Act, 1915 
(c. 90) — Stole or with intent to steal ripped & 
severed or broke — Larceny Act, 1916 (c. 50), s. 8 (1).] 

— The Indictments Act, 1915, (c. 90) Sched. 1, 
r. 6, does not authorise the charging in one count 
of an indictment of two separate felonies in the 
alternative. Therefore an indictment under the 
Larceny Act, 1916 (c. 50), s. 8 (1), which charges a 
prisoner in one count that he “ stole, or, with | 
intent to steal, ripped & severed or broke,” certain ' 
fixtures, is bad for uncertainty. — R. v. Molloy, 
[1921] 2 K. B. 364 ; 90 L. J. K. B. 862 ; 85 J. P. 
233 ; 37 T. L. R. 611 ; 65 Sol. Jo. 534 ; 27 Cox, 
C. C. 34 ; 15 Or. App. Rep. 170, C. C. A. 


Sub-sect. 0. — Joinder op Dependants. 

A. Joint Offences, 

2077. General rule.] — Two persons may be 

jointly indicted for speaking words, though a 
joint action of the case cannot be brought against 
two for words spoken by them both (per Gun.). — 
Williams v. Custodbs, (1650), Sty. 244 ; 82 

E. R. 680. 

2078. .] — Wliere two persons joined in an 

act of singing a libellous song in the street at a 
person's door with intent to discredit him & his 
cliildren : — Held : this was one entire offence & 
both defts. might be joined in the same indictment. 
— R. V. Benfield & Saunders (1760), 2 Burr. 
980 ; 97 E. R. 664. 

Annotations: — Folld. Young v. R. (1789), 3 Term Rep. 98. 
Refd. O’Connell u. R. (1844), 11 Cl. & Fin. 155 ; R. v, 
Castro (1880), 5 Q. B. D. 490 ; R. v, Lockett, Grizzard, 
Gutwirth & Silverman, [1914] 2 K. B. 720. 

2079. .]— Young v. R., No. 2148, post. 

2080. .] — Where A., knowing that goods 

have been stolen, directs B., his servant, to receive 
them into his premises, & B., in pui*suancc of that 
direction, afterwards receives them in A.’s absence, 
B. knowing that they had been stolen, they may 
be jointly indicted for receiving them. — R. v. 
Parr, Brown, Mij.ler &; Holborne (1841), 2 
Mood. &; R. 346. 

Annotations : — ^Distd. R. v. Matthews (1850), 4 Cox, C. C. 
214. Refd. R. V. Wiley (1850), 2 Don. 37. 

2081. Extortion by two — From same person.] — 

If two collectors of rates collect money fraudulently 
from the same person, they may be indicted for 
it jointly. — R. v. Atkinson (1706), 11 Mod. Rep. 
79 ; 1 Salk. 382 ; 2 Ld. Raym. 1248 ; 88 E. R. 906. 
Annotation: — ^Refd. Hardyman v. Whitaker (1748), 2 East, 
573, n. 

2082. Joint result — From acts of defendants 
severally.] — On an indictment for nuisance to a 
public canal navigation, the jury found that the 
acts creating the nuisance were done by defts. 
severally : — Held : as the nuisance was the result 

in one indictment, which stated the acts to have 
been several. — R. c. Trafpord (1831), 1 B. & Ad. 
874 ; 109 E. R. 1011 ; on aj^pcal, sid) nom. Traf- 
FORD V. R. (1832), 8 Bing. 204, Ex. Ch. 

Annotations : — Mentd. R. v. Durbyshiro (1842), 2 Q. B. 745 ; 
Tancred v. Christy (1843), 12 M. & W. 316 ; R. v, G, N. of 
England Ry. (1846), 9 Q. B. 315 ; Campbell v. H. (1847), 
11 Q. B. 814 ; De Bode r. R. (1849), 14 Jur. 970 ; Roch- 
dale Canal Co. v. King (1849), 14 Jur. 16 ; R. v, Charles- 
worth (1861), 1 B, & S. 460. Ridge v. Mid. Ry. (1888), 
53 J. P. 55 ; Gerrard v. Crowe, [1921] 1 A. C. 395. 

2083. Defendants not Jointly implicated in each 
offence — Election by prosecution.] — If several defts. 
are charged in one indictment with several assaults, 
& the evidence shows that they were not all jointly 
implicated in each, prosecutors will be put to their 
election as to wliich count they will proceed upon. 
They will not be allowed to convict some of the 
defts. on one count, & othei's upon another. — R. v. 
Green (1847), 11 J. P. 246. 

2084. Effect of proof of distinct felonies.]— 
Two persons charged in an indictment with a 
joint felony ought not to be sentenced thereon oi; 
j>roof of two distinct felonies. If a verdict of 


of the girl E,, detain & secrete the girl ” 
between certain specified dates in 
certain specified houses . — Held : the 
charges were libelled alternatively, & 
it did not make the indictment in- 
competent that they were also libelled 
cumulatively. — H.M. Advocate v. 
COOK (1897), 2 Adam, 471 ; 5 S. L. T. 
254.— SCOT. 

n. “ Manage or assist in manage- 
ment of .**] — A husband & wife were 
charged that they did manage or 
assist in the management of a brothel : 


— Held : conviction was not open to 
the objtKJtion of being a general con- 
viction upon alternative charges in 
respect that “ manage ” “ assist in 

the management of ** were not 
mutually exclusive & consequently 
wore not truly alternative charges. — 
Vaughan v. [1919] 8. C. (J.) 9. 

—SCOT. 

o. ** Cheque or order.'*] — An in- 
dictment describing the forged instru- 
ment as a cheque or order for the pay- 
ment of money was hold good, the 


word “ or ” being taken not as dis- 
junctive, but as meaning otherwise 
called. — R. v. Hall (1877), 3 C. A. 
317. — N.Z. 


p. Misdemeanour against registrar dt 
his deputy .] — An indictment charging 
a misdemeanour against a registrar & 
his deputy jointly is good if the facts 
establish a joint ollonce. — R. v, Benja- 
min (1854), 4 C. P. 179,— CAN. 
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guilty be given against both, judgment may be 
given against the party who is proved to have com- 
mitted the first felony in order of time. — R. v. 
DovBY &, Gray (1851), 2 Den. 80 ; 4 New Sess. 
Oas. 572 ; 20 L. J. M. C. 105 ; 16 L. T. O. S. 539 ; 
16 J. P. 69 ; 15 Jur. 230 ; 4 Cox, 0. 0. 428 ; sub 
noTyi» R. V, Gray, T. So M. 411, C. 0. R. 

2085. Court may order separate trials — Indict- 
ment containing Joint & several counts.] — An in- 
dictment on which several defts. are charged may 
contain counts charging offences against individual 
prisoners as well as counts charging all the prisoners 
jointly. If it is likely that inj’^stice may be 
caused to any prisoner by trying all the prisoners 
together, the ct. may order prisoners to be tried 
separately.— R. v. Cox (1898), 77 L. T. 634 ; 14 
T. L. R. 122 ; 18 Cox, C. C. 672, C. C. R. 

2086. Each defendant need not be charged in 
each count of Joint indictment.] — In a joint in- 
dictment each deft, need not be charged in each 
count thereof. 

What charges may be joined in the same indict- 
ment is within the discretion of the judge at the 
trial, subject to the .provisions of Indictments 
Act, 1916 (c. 90). — R. V. Hooley, Macdonald So 
Wallis (1922), 92 L. J. K. B. 78; sub nom, R. v. 
Hooley, R. v. Macdonald, R. v. Wallis, 127 L.T. 
228 ; 87 J . P. 4 ; 38 T. L. R. 724 ; 27 Cox, C. C. 
248; 16 Cr. App. Rep. 171, C. C. A. 


B, Separate Ojfences, 

2087. General rule.] — Although foui^ persons can 
be indicted for several offences in one indictment, 
yet if their offences are several the indictment 
ought to be severable. — R. v. Anon. (1623), Palm. 
367 ; 2 RoU. Rep. 345 ; 81 E. R. 1127. 

Annotations: — ^Refd. R. v. Harvey (1731), Sess. Cas. K. B. 

122 ; R. V. EQngston (1806), 8 East, 41. 

2088. .] — Brooke’s Case (1640), 2 Hale, 

P. C. 174 ; 2 Roll. Abr. 81. 

Annotations: — ^Refd. R. v. Atkinson (1706), 1 Salk. 382 ; 
R. V. Weston (1725), 1 Stra. 623 ; Hardyman v. Whitaker 
(1748), 2 East, 673, n. ; R. v. Kingston (1806), 8 East, 41. 

2089. .]~Anon. (1647), cited 2 Hale, P. C. 

174. 

Annotation .— Refd. R. r. Kingston (1806), 8 East, 41. 

2090. .] — Where several persons were in- 

indicted jointly for an offence wliich must be 
several : — Held : the indictment would be quashed. 
— R. V, Weston (1725), Sess. Cas. K. B. 188 ; 1 
Stra. 623 ; 93 E. R. 190. 

2091. .] — An indictment for unlawfully 

exercising a trade may be quashed if several defts. 
be joined in it. — R. v. Tucker (1707), 4 Burr. 2046 ; 
98 E. R. 66. 

2092. Not an absolute rule of law.] — 


It is no objection on demurrer that several different 
defts. are charged in different counts of an indict- 
ment for offences of the same nature, though it 
may be a ground for application to the discretion 
of the ct. to quash the indictment. — R. v. Kingston 
(1806), 8 East, 41 ; 103 E. R. 269. 

Annotations: — ^Folld. R. v. CJox (1897), 77 L. T. 534. Reid. 

R. V. Caspar (1839), 9 C. & P .289 ; Castro v. R. (1881), 

6 App. Cas. 229. 

2093. .] — If two persons are jointly in- 

dicted for obstructing a highway. So on the evidence 
no joint act of obstruction appears, the judge will, 
as soon as the case for the prosecution is closed, 
put prosecutor’s counsel to elect which of them 
they would proceed against. So then take an 
acquittal for the other. — R. v, Lynn So Debney 
(1824), 1 0. & P. 527, N. P. 

2094. .] — Larceny Act, 1861 (c. 96), s. 5, 

does not authorise the joinder in one indictment 
of a count for larceny against one deft, alone with 
a count for another larceny against the same deft. 
So another person jointly. Such an indictment is 
bad So may be quashed after verdict. — R. v, 
Edwards, [1913] 1 K. B. 287 ; 82 L. J. K. B. 347 ; 
108 L. T. 815 ; 29 T. L. R. 181 ; 23 Cox, C. C. 
380 ; 8 Or. App. Rep. 128 ; sub nom. R. v. Gilbert, 
R. V. Edwards, 77 J. P. 135 ; 57 Sol. Jo. 187, 
C. O. A. 

Annotation : — ^Refd. R. v. Thompson, [1914] 2 K. B. 99. 

2095. On charge of perjury.] — R. v. Macajah 
(1731), 2 Barn. K. B. 24 ; 94 E. R. 332. 

2096. .] — Several defts. cannot be joined in 

one indictment for perjury. — R. v. Philips (1731), 
2 Stra. 921 ; 2 Barn. K. B. 80 ; 93 E. R. 943. 
Annotations: — ^Distd. R. v. Young (1788), 1 Leach, 505, 

Reid. Ruck v. A.-G. (1858), 3 H. & N. 208.- 

2097. .] — Perjury is not an act in which 

several can join. So several defts. cannot be joined 
in an indictment for perjury. — R. v. Harvey (1731 ), 
Sess. Cas. K. B. 122 ; 93 E. R. 124. 

2098. No objection after verdict unless applica- 
tion made for separate trial.] — Where two receivers 
are charged in the same indictment with separate 
So distinct acts of receiving, it is too late after 
verdict to object that they should have been in- 
dicted separately. — R. v. Hayes (1838), 2 Mood. 
So R. 155, N. P. 

2999. .] — If a co-prisoner does not apply 

to be tried separately, no objection on the ground 
of a joint trial will be entertained by the Ct. of 
Criminal Appeal. — R. v. Baker (1909), 2 Cr. App. 
Rep. 249, C. C. A. 

C. When separate Trial Ordered. 

2100. Matter for discretion of court.]— R. v. 

Ram & Ram, No. 030, ante. 
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2087 i. General ruleA — Several ac- 
cused cannot be charged in the same 
indictment If the facta constituting the 
alleged offence are in each case distinct 
& separate, even though the charges 
are in respect of the aamo clasa of 
offence. — C hano Wino v. R. (1905), 
T. S. 767.— S. AF. 

2087 il. . ] — Where two accused 

persons were jointly charged in one 
countwith having used abusive language 
in contravention of Police Offences 
Act, 8. 10 : — Held : the use of abusive 
language by the two accused, being 
an offence which is several in its nature, 
it was not competent to charge the 
accused jointly. — R. v. Keyter (1917), 
E. D. L. 260.— S. AF. 

2095 i. On charge of perjury.] — In 
oases of giving false evidence, a 
separate charge against each prisoner 
must be framed, & separate trials 
held.— A non. (1867), 3 Mad. 32.— 
IND. 

J. — VOL. xrv. 


2095 ii. .) — A person accused of 

perjury is entitled to have the spocifle 
charge made against him tried quite 
Independently of a like charge against 
another person. — R. v. Biiavaniskar 
Haribhai (1868), 5 Bom. Cr. Ca. 55. — 
IND. 

2095 iii. .] — R. v. Ruttee Ram 

(1870), 2 N. W. 21.— IND. 

2096 iv. .) — R. V. Maharaj 

Misser (1871), 7 B. L.R.66 ; 16 W. R. 
47.— IND, 

2096 V. .] — The act of perjury 

being a separate act prisoners should 
be Indicted separately therefor. — R. 
V. April (1889), 9 E. D. C. 177.— S. AF. 

PART VI. SECT. 4, SUB-SECT. 9.— C. 

2100 i. Matter for discretion of court. ] 
— Pkosko V. R. (1922), 66 D. L. R. 
340 ; 37 Can. Crim. Cas. 199 ; 63 

S. C. R. 220. — CAN, 

2100 11. .] — H.M. Advocate v. 

Drever & Tyre (1885), 5 Couper, 
680 ; 23 S. L. R. 77.-HSCOT. 


q. Not revicwable on appeal.] 

— Granting or refusing of an applica- 
tion for separate trial is entirely in the 
discretion of the presiding judge, & 
where such discretion has been exer- 
cised the Supremo Ct. has no power 
to interfere. — R. v. Leo (1914), T. P. D. 
299.— S. AF. 


r. Prejudice to one defen- 

dant .] — Test for determining whether 
prisoners charged on joint presentment 
should be tried separately is whether 
prisoners, or either of them, would be 
prejudiced by a joint trial. — R. v. 

f 1 « 1 1 T7 T. T> 11Q 




s. .] — The general rule 

is that persons jointly indicted should 
be jointly tried ; but when in any 
particular instance this would work an 
injustice to any such joint defts. the 
judge should, on due cause being shown, 
permit a severance & allow separate 
trials. One ground for the exorcise 
of this discretion is that evidence 
which is incompetent against one deft, 
is to be introduced against another, Sc 


Q 
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Sect, 4 .- — PoTin of indictments : Svb-sect* 9, C. ; sub- 
sect 10, A . cfe B.] 

2101. .] — It is within the discretion of the 

jud^y at the trial whether defts. jointly indicted 
shall be tried severally, & unless one has been 
prejudiced by such joint trial, the ct. will not 
interfere, though it may hear appeals of such 
defts. separately. — R. v. Bywateus (1922), 17 
Or. App. Rep. 66, 0. O. A, 

2102. Revlewabie by Court of Criminal 

Appeal.]— When prisoners are jointly indicted & 
application is made for them to be tried separately, 
the matter is one for the discretion of the jud^, 
but such discretion must be exercised judicially. 
But even if it had been exercised judicially the 
conviction would be quashed if it appeared to the 
Ct. of Criminal Appeal that a miscarriage of 
justice had resulted from prisoners having been 
tried together.— R. v. Gibbins & Proctor (1918), 
82 J. P. 287 ; 13 Cr. App. Rep. 134, C. 0. A. 

2103. Where one prisoner implicates another.] — 
Where several prisoners are jointly indicted, the 
judge will not allow a separate trial on the ground 
that the depositions disclose statements & con- 
fessions made by one prisoner implicating another, 
which are calculated to prejudice the jury, & that 
there is no legal evidence disclosed against the 
other prisoner. — R. v. Blackburn, Walsh & 
Moore (1853), 6 Cox, C. C. 333. 

Annotation : — Mentd. R. v. Godinho (1911), 76 J. P. 16. 

2104. .1 — R. V. Jackson, No. 660, ante. 

2105. .] — When it appears that the defence 
of each of two persons jointly indicted is incrimina- 
tion of the other, the ct. favours a separate trial 
of each, — R. v. Lee & Parkes (1917), 13 Cr. App. 
Rep. 39, C. C. A. 

2106. When co-prisoner previously convicted of 

similar offence.] — U) indictment of three 

pei'sons jointly for publishing blasphemous libels 
in certain numbers of a newspaper, two of them, 
whose names were on it as editor & publisher, 
having already been convicted on a charge of 
publishing similar libels in another number of the 
paper ; — Held : the third, whose case was that he 


wBs not connected with the paper at all, ought to 
be, on his application, tried separately, aa his 
trial with the others might poBsibly prejudice him 
in his defence, especially ns he desired to call them 
as witnesses, while it did not appear that his 
separate trial could at all embarrass the case for 
the prosecution, as prosecutor would be entitled 
to give any evidence in his power to fix deft, with 
a joint liability for the acts of the others. 

(2) An objection that, as there were fourteen 
counts founded on as many libels, contained in 
eight different numbers of the paper, prosecutors 
might be called upon to elect on which or them they 
would proceed, was overruled. 

(3) Deft, objected that he was charged with 
having published, or caused to be published, a 
libel : — Held : the objection would be overruled. — 
R. V. Bradlaugh (1883), 15 Cox, O. 0. 217. 
Annotationa : — OtneraUy, Mentd. R. i?* Klnghom, 

2 K. B. 949. He BowmaiL Secular Soo. v. Bowman, [1916] 

2 Ch. 447. 

2107. Where Joint & several counts In indict- 
ment.] — R. V. Cox, No. 2085, ante. 

2108. On trial as habitual criminal.] — Prisoners 
jointly indicted must be tried separately on an 
allegation of being habitual criminals. — R. v, 
Blake (1910), 74 J. P. 336 ; 4 Cr. App. Rep. 275, 
C. C. A. 

2109. .] — It is not an absolute rule of law 

that only one prisoner can be tried at a time for 
being an habitual criminal.- — R. v. Taylor & 
Coney (1910), 5 Gr. App. Rep. 168, C. C. A. 

2110. To enable wife of one prisoner to give 
evidence for prosecution.] — R. v. Sheriff (1900), 
35 L. Jo. 664. 


Sub-sect. 10. — Joinder op Offences. 

A. In General. 

See, now. Indictments Act, 1915 (c. 90), ss. 4 & 6, 
& r. 3. 

2111. Counts in indictment — Each count equiva- 
lent to a separate indictment.] — Latham v. R. (1864), 


that it would work prejudicially to tjie 
former with the jury. — R. v. Murray 
& Mahoney (No. 2), 11917] 1 W. W. R. 
404 ; 10 Alta. L. R. 275 ; 27 Can. 
Crim. Cos. 247 ; 33 D. L. R. 702.— 
CAN. 

t. .] — Separate trial of 

two prisoners jointly indicted allowed 
when there was possibility of both 
being prejudiced by admission of 
evidence admissible only against each 
respectively. — R. v. Buande (1912), 
a R. 93.— ^S. AF. 

a. — ■ — . ] — Where two or 

more accused are indicted jointly, the 
question whether or not separate 
trials should be ordered must depend 
on whether the ends of justice would 
be best subserved by such course, & 
that must bo Jud^d from the special 
circumstances of the particular case.— 
R. V. Reynoij>8 & Peterson (1911), 
30 N. Z. L. R, 801.— N.Z. 

8108 i. When one prisoner implicates 
another .} — Deft. & C. were tried jointly 
on a oh€u?ge of murder. C. had made 
a statement In writing, with respect to 
the crime, before trial. The Crown 
did not offer it in evidence, but, in the 
cross-examination of C., who testified 
on hlB own behalf, counsel for the 
Crown asked him if he had made a 
statement, Sc ho said that he had, but 
the contents of the statement were not 
disclosed. Counsel for deft, then 
cross-examined O. on the statement, 
&, on i^e-examinationf O.’s counsel put 
the statement in, after objection by 
counsel for the Crown, but without 
objection by counsel for deft., he 


stating his reason for not objecting 
being that he did not wish to prejudice 
his client’s case. There was nothing 
in tho statement which had not already 
been brought out in the examination 
& cross-examination of C. : — Held : 
tho trial judge properly exercised his 
discretion in refusing a separate trial. — 
R. V . Davis (1914), 19 B. C, R. 60.— 
CAN. 

2103 ii. .] — A. & B. were jointly 

Indicted for tho murder of C, The 
depositions disclosed statements made 
by A. in tho absence of but incrimi- 
nating B, : — Held : the proper course 
was to try the prisoners separately. — 
R. V. Taylor & Daly (1902), 37 
I. L. T. 28.— IR. 


2107 1. Where joint dr several counts 
in indictment .] — Tho panel submitted 
that he was not bound to plead or be 
tried upon a libel which charged him 
with three connected murders, com- 
mitted each at a different time & 
place, but also combined his trial with 
that of another panel who was not 
alleged to have had any concern with 
two of the offences of which he was 
accused : — Held : indictment was rele- 
vant to infer the pains of law, but tho 
charges ought to be separately pro- 
ceeded In. & Lord Advocate could 
select wliich charge should be first 
brought to trial. — Burke & M'Dottgal 
Sh. Just. 203; Syme, 345.— 


2107 ii. .] — Hve persons were 

charged upon an Indictment which 
contained eight charges of concealing 
property faliing under bankruptcy. 


with Intent to defraud creditors. Tho 
charges related respectively to the 
bankruptcy of one or other of three 
persons. All the acts charged were of a 
similar kind, & wore committed about 
tho same time, & in the same neigh- 
bourhood. Two of the bankrupts 
wore among the accused. One of the 
accused, not a bankrupt, was charged 
under one of tho charges only. Each 
of the remaining accused was chaiged 
under two or more of the charges, but 
none of the accused was charged under 
all the charges. At the first diet the 
Sheriff granted a motion for separation 
of the trials in the case of the accused 
who Was charged under one charge 
only, & refused the motion as regard^ 
the remaining eicoused, three of whom 
were convicted. Suspension brought 
on tho ground that the Sheriff had 
acted oppressively in refusing to 
separate the trials refused. — Sangstrr 
V. H.M. Advocate (1896), 24 R. 
(Ct. of Soss.) 3.— SCOT. 

b. Joint conspiracy to steal,] — An 
application by one of two persons 
jointly indicted for theft for a separate 
trial refusedwhere the charge amounted 
to one of a Joint conspiracy to steal. — 
R. V. Gibson & Holroyd (1905), 24 
N. Z. L. R. 799.— N.Z. 


PART VI. SECT. 4, SUB-SECT. 10.— A. 

2111 1. Counts in indictment — Bach 
count equivalent to a separate indictment. ] 
— Each count is a separate indlotment 
in itself. — R. V. ThoRNTON (1878), 8 
P. Sc B. 140.— CAN. 

0 . Joinder of felony d? 
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5 B. & S. 636 ; 4 New Bep. 329 ; 33 L. J. M. 0. 
197 ; 10 L. T, 671 ; 28 J. P. 727 ; 10 Jur. N. S. 
1146 ; 12 W. B. 908 ; 9 Cox, 0. 0. 610 ; 122 

•pi 908» 

Annoiati(m -Eefd. R. v. Paul (1890), 25 Q. B. D. 202. 

2112. Each count should be complete-^ 

Should not be laid with reference to another count.] 

— In an indictment, charging prisoner with uttering 
false coin, & with having other counterfeit money 
in his possession, the fact of uttering should be 
distinctly charged in the count for the latter 
offence, & not with reference t*^ another count. — 
B. V. Kelly (1799), 3 Esp. 28. 

2113. Indictment good if one count good.] — 

B. V. Bathurst (1766), Say. 226 ; 96 E. B. 800. 
Annotations: — ^Mentd. R. v. Storr (1765), 3 Burr. 1698 ; 

B. V. Wilson (1799), 8 Term Rep. 357 ; Hemmings v. 
Stoke PogOB Golf aub (1920), 1 K. B. 720. 

2114 ,. Counts should not be multiplied 

unnecessarily.] — B. v. King, No. 2161, post, 

2115. .] — Charges which can con- 

veniently be joined in one indictment should be 
so joined. — B. v. Smith (1923), 17 Cr. App. Bep. 
181, C. C. A. 

2116. When charges are Joined all the counts 
should be tried together.] — Where charges are 
joined, under Indictments Act, 1916 (c. 90), r. 3, 
all the counts should be tried together. — B. v. 
Ailes (1918), 13 Cr. App. Rep. 173, C. C. A. 

2117. No ground for objection to indictment.] — 
It is no ^oimd of objection to an. indictment in 
arrest of judgment that it contains several counts 
for distinct felonies. — R. v. IIeywood (1864), 
Le. & Ca. 461 ; 4 New Bep. 166 ; 33 L. J. M. C. 
133 ; 10 L. T. 464 ; 28 J. P. 375 ; 12 W. B. 764 ; 
9 Cox, C, C. 479, C. C. B. 

Annotations R. v. EUiott (1908), 99 L. T. 200. 

Consd. R. V. Lockett, Grizzard, Gutwirth & Silverman, 
[1914] 2 K. B. 720. 

2118. .1 — Castro v, B., No. 2160, post, 

2119. .] — On an appeal against a conviction 

of larceny, upon the ground that a count had been 
added to the indictment containing a separate 
felony : — Held : where more than one felony was 
included in the indictment the judge at the trial 
might either quash the indictment or make the 
prosecution elect upon which coimt they would 
proceed, & in this case the prosecution had elected, 

6 therefore the indictment was good. — R. v. 
Elliott (1908), as reported in 99 L. T. 200 ; 72 
J. P. 285 ; 24 T. L. R. 645 ; 52 Sol. Jo. 535 ; 21 
Cox, C. C. 666 ; 1 Cr. App. Rep. 16, C. C. A. 


B, Discretion of Court. 

2120. Discretion of Judge absolute.] — If a re- 
ceiver be indicted in one count as an accessory, & 
in another count for the substantive felony, under 
7 & 8 Geo. 4, c. 29, s. 54, this is not a misjoinder 
which can be taken advantage of, either as a ground 
for quashing the indictment, or of demurrer. It 
is a matter quite in the discretion of the judge, & 
whenever it is clear that there is only one offence, & 
the joinder of the counts cannot prejudice prisoner, 
this objection ought not to prevail. — B. v, Austin 
(1837), 7 C. &P. 796. 

2121. ,] — It is in the discretion of the judge 

whether he wiU allow several felonies to be given 
in evidence under one indictment ; where they are 
in fact so mixed as not to bo separated without 
inconvenience, it will be allowed. 

Upon an indictment against principal & re- 
ceiver, where it appears that goods are found on 
the receiver’s premises, which have been taken from 
prosecutor’s premises, it is competent to prose- 
cutor to give evidence of the finding of other goods 
at the house of the principal, notwithstanding 
there is no evidence to connect the receiver with 
them, & the judge will not, under such circum- 
stances, put prosecutor to his election, either at 
the opening or close of his case. — R. v. Uinley 
(1843), 2 Mood. & R. 524 ; 2 L. T. O. S. 287 ; 1 Cox, 
C. C. 12. 

2122. .] — The ct. will not quash an indict- 

ment containing counts for seditious words, un- 
lawful assembly, & riot, or put the Crown to its 
election, unless it appear that the form of the in- 
dictment is likely to embarrass deft, in his defence. 
— B. V. PussELL (1848), 6 State, Tr. N. S. 723 ; 12 
J. P. 537 ; 3 Cox, C. C. 291. 

2123. .] — There is no rule of law that an 

indictment may not contain several counts charging 
distinct felonies. It is for the judge presiding at 
the trial to decide, in his discretion, whether the 
joinder of counts will embarrass or prejudice 
accused. 

Applts. were charged on an indictment contain- 
ing several counts charging distinct felonies. TJie 
acts charged under the different counts were in 
substance the same, viz. larcenies & receivings : — 
Held : there was no ground for calling Upon the 
prosecution to elect on wliich charges they would 
proceed, &- the judge had exercised his discretion 
rightly. — B. v. Lockett, Grizzard, Gutwirth & 
Silverman, [1914] 2 K. B. 720 ; 83 L. J. K. B. 


meanour.] — Applt., a British subject 
roaidino: at Samoa, who had with others 
detennlned at a public meeting to 
lynch certain persona then lying under 
a charge of murder & committed for 
trial to U.S.A., was tried with two 
others for murder. & also on a separate 
court for conspiracy to murder : — 
Held : applt. was rightly convicted, 
notwithstanding a count for felony, 
upon which he was acquitted, was 
charged in the same indictment as 
that on which he was convicted of 
misdemeanour, & even if objection lay 
to such indictment, it should have been 
taken at the trial. — Hunt v. R. (No. 1) 
(1878), Udal, 28.— FIJI. 

d* .] — In an indictment for 

rape, a coimt may be inserted for an 
^sault with intent to commit rape. — 
R. V. Matthews (1891), 12 N. S. W. 
L. R, 64.— AUS. 


e, Eviderwe only applicable to one 
offence — Direction lo iury.'\ — Where two 
counts are Included in one presentment 
& evidence is given which Is applicable 
m one count, but not to the other, the 
FoR Ct. WiU not Interfere if the trial 
Judge in his summing up has directed 
the jury to apply the e^dence to the 


count to which it is not applicable. — 
R. V. Johansen, [1917 J V. L. R. 584.— 

AUS. 

f. Larceny — Uttering base coin .] — 
An indictment for larceny of coin 
cannot be joined with an indictment 
for uttering base coin. — R. v. Kopek 
(1832). 1 Craw. & D. 185.— IR. 

g. Same offence charged in differ- 
ent ways in different counis.] — R. v. 
Faukner (1876), 7 R. L. O. S. 544.— 
GAN. « 

PART VI. SECT. 4, SUB-SECT. 10.— B. 


2120 i. Discretion of judge absolute .] — 
It is within the discretion of the trial 



together or not. — R. v. Clarke (1908), 
9 W. L. R. 243 ; 1 Alta. L. R. 358.— 

CAN. 


2120 iJ. .] — Any number of 

charges of theft against one accused 
may be tried together, unless the ct. 
orders otherwise. — R. e. Kelly (1916), 
35 W. L. R, 46 ; (1917) S. C. R. 220.— 
CAN. 

2120111. Criminal Code Act. 

1893, 8. 373 (3), was intended to give 


the ct. an unrestricted discretion to 
order counts charging separate offences 
to be tried separately if for any reason 
whatever it should appear to the ct. 
that this course would be conducive 
to the ends of justice, subject as to the 
offences which come within sub -sect. 4, 
to the special provision therein con- 
tained. An order for a separate trial 
of each count ought to be made if it 
appears that there is a real danger 
that the evidence upon one count may 
wrongly be taken into consideration in 
dealing with another count, or that the 

f )rl8oner will bo seriously embarrassed 
n his defence. Where this is the case 
the question of increased expense 
ought not to be taken into serious 
consideration. An order made for 
the separate trial of each count where 
the indictment contained six separate 
charges of common assault, alleged to 
have been committed upon six different 
persons at different tunes, extending 
over a period of two years. — R. v. 
Solan (1900), 21 N. Z. L. R. 217.— 
N.Z. 


2120 iv. .] — H.M. Advocate v. 

PRITOHABD (1866), 6 Irv. 88. — SCOT, 



228 


Criminal Law and Procedure. 


Sect 4 . — Form of indictments: Svib-sect 10, B., C, 

D,] 

1193 ; 110 L. T. 398 ; 78 J. P. 196 ; 30 T. L. R. 
233 ; 24 Cox, C. C. 114 ; 9 Cr. App. Rep. 268, 

O. C. A. 

Annotation : — ^Refd. R. v, Starkle, [1922] 2 K. B. 275. 

2124. Subject to Indictments Act, 1915 

. 90).] — R. V. Hooley, MacDonald & Wallis, 
o. 2086, ante, 

C, Prosecution put to Election, 

2125. Discretion of court.] — The application 
for a prosecution to elect, is an application to the 
discretion of the judge, founded on the supposition 
that the case extends to more than one charge, 
& may therefore be likely to embarrass prisoner I 
in his defence. 

In a case of arson, the indictment contained 
live counts, each of which charged a firing of a 
house of a different owner. It was opened that 
the five houses were in a row, & that one fire 
burnt them all : — Held : prosecutor would not 
be put to elect, as it was all one transaction. — 
R. 'll. Trueman (1839), 8 C. & P. 727. 

2126. .] — Indictment containing three counts 

for indecent assault. The ct. of trial has a discretion, 
from which there is no appeal, as to putting the 
prosecution to election when there is a multi- 
plicity of counts. — R. V , Curtis (1913), 29 T. L. R. 
512 ; 9 Cr. App. Rep. 9, C. C. A. 

Antwtation : — Refd. 11. v. Seham Yousry (1914), 84 L. J. K. B. 
1272. 

2127. .] — R. V , Lockett, Grizzard, Gut- 

wiRTH & Silverman, No. 2123, ante, 

2128. .] — When an indictment contains two 

counts, one charging libel & the other charging 
publication of the libel for the purpose of extorting 
money, it is for the judge at the trial in his dis- 
cretion to decide whether the prosecution must 
proceed on one count of the indictment. — R. v, 
Seham Yousry (1914), 84 L. J. K. B. 1272; 112 
L. T. 311 ; 31 T. L. R. 27 ; 24 Cox, C. C. 523 ; 
11 Cr. App. Rep. 13, C. C. A. 

Annotation : — Refd. R. v, Gibtins & Proctor (1918), 82 J. P. 
287. 

2129. Whether prosecutor must elect — Receiving 
stolen goods at different times.] — On an indict- 
ment against a receiver for receiving several 
articles, if it appear that they were received at 
different times, prosecutor may be put to his 
election. — R. v. Dunn & Smith (1826), 1 Mood. 
C. C. 146, C. C. R. 


2180. Obtaining money under false pre- 

tences — From different persons under different 
false pretences.] — When an indictment for obtain- 
ing money under false pretences is in several 
counts, each of which charges prisoner with having 
obtained money from a different person under a 
different false pretence, counsel for the prosecution 
must elect on which count he will proceed. — R. 
V . Bassett (1843), 1 L. T. O. S. 480 ; 1 Cox, C. C. 
61. 

Annotation : — ^Refd. R. v. Welman (1863), 6 Cox, C. C. 153. 

2131. Sending separate threatening letters.] 

— R. V , Ward (1864), 10 Cox, C. C. 42. 

2132. Two separate conspiracies to defraud.] 

— Prisoners, wharfingers, & their servants, being 
indicted, in various counts, for conspiracy to 
defraud, by false statements as to goods deposited 
with them, & insured by the owners against fire ; 
one set of counts being laid with reference to a 
fire occurring on June 7, 1864 ; & another set 
with reference to a fire occurring on Nov. 25, 
1864: — Held: (1) the prosecution must elect 
on which of the two transactions, in the first 
instance, to rely ; (2) evidence that false state- 
ments were knowingly sent in by the servants, 
which would be for the benefit of the masters ; 
& that afterwards the servants took fraudulent 
means to conceal the falsehood of the statements, 
with evidence that the employers had the means 
of knowing of the falsehood, & knew of the devices 
used to conceal it, was no evidence to sustain the 

, charge of a fraudulent conspiracy between the 
I employers & servants. 

j A conspiracy means a combination. In order 
to make out a conspiracy there must be some 
concert. The parties must put their heads to- 
gether to do it. It is not every dishonest act 
that is the subject-matter of conspiracy. A wrong 
act may not be an indictable offence if one person 
only commits it, but if two or more persons con- 
spire, combine, & confederate together to do a 
wrongful act, it is indictable. In a civil case 
masters are responsible for the acts of their ser- 
vants, but I am not aware that in a criminal 
case that can be done (Martin, B.). — R. v, Barry 
(1865), 4 F. & F. 389. 

2133. Principal & accessory after the fact.] 

— It is no objection to an indictment on the face 
of it, that it charges the same deft, as a principal 
in the second degree in one count, & as an accessory 
after the fact in another. The prosecutor cannot 
' be put to his election between these two counts. — 
I R. V , Smith, Bacon Modlin (1843), 7 J. P. 293. 


part VI. sect. 4, SUB-SECT. 10.- C. 

2125 i. Discretion of court.] — Prisoner 
in this case was indicted on two sets , 
of counts, one charging him as a citizen j 
of the United States, the other as a 
subject of H.M. The judge at the 
trial refused to put the Crown to an 
election between the two sets of 
counts, & tiie ct. uphold his ruling. — 
R. V . School (1866), 26 U. C. R. 212.— 


for counterfeiting coin ; the other, 
under the same Act, for putting ofl 
counterfeit coin at a lower rate than 
by its denomination it imported : — 
Held : both such indictments should 
not bo sent to the jury, but counsel 
for the Crown ought to elect upon which 
of the indictments they would proceed. 
— R. V. Hayes (1840), 1 Craw. & D. 
440. — IR. 


CAN. 

2126 ii. .) — When, on a prosecu- 

tion for larceny of two articles, the 
coimsel for the prosecution stated that 
they were stolen at different times, the 
judge refused to put him to his election 
imtil he had seen from the evidence 
whether It was a case proper for 
election or not. — Smart’s Case (1841), 
Ir. Cir. Hop. 15.— IR. 

2129 i. Whether prosecutor must elect — 
Iteceiving stolen goods at different times.] 
— R. V. SUPRANI (1882), 13 R. L. O. S. 
577.— CAN. 

h. Counterfeiting coin 

putting off counterfeit coin.] — There 
were two Indictments against the 
prisoner, one under 2 Will. IV. c. 34, 


a. lAirceny at common law a 

against the statute..] — The Crown is no1 
bound, on an indictment containing 
a count for embezzlement, one foi 
larceny against the statute. & one foj 
larceny at common law, to elect or 
which to rely. — ^M'Donnell’s Casi 
(1841), Ir. Cir. Rep. 211.— IR. 


l. Forcible entry & assault.] 

— Prisoner was indicted for a forcible 
entry & for assault : — Held : the 
Crown could not be compelled to elect, 
both Indictments being founded on the 
same transaction. — Fearon’s Case 
(1841), Ir. Cir. Rep. 271.— IR. 

m. Receiving, forging <t 

uttering valuable security.] — Prisoner 
was given in charge to the jury on three 


indictments, one for receiving pro- 
missory notes & a valuable security, 
knowing them to have been stolen, 
another for forging bank -post bills, & 
another for uttering forged bank -post 
bills : — Held : Crown was not bound 
to make election of indictments b^i 
giving up any two of the three indict 
ments, & prisoner was not entitled aj 
of right to on acquittal on any two o] 
the indictments. — R. v. Trenwitf 
(1841), 2 Craw. & D. 163 ; 1 Leg. Rep 
154.— IR. 


n. Offence charged as com 

milted on two different days ,] — Thi 
Indictment contained two counte 
charging the offence to have beoi 
committed on different days ; — Held 
the Crown was bound to elect. — R. v 
Maclean (1841). 2 Craw. & D. 350.- 
IR. 


o. Treason,] — On an indlcl 

mont containing counts for felon: 
ously compassing to depose the Queer 
& also counts for feloniously cone 
passing to levy war against the Queer 
to force her to change her meaaur< 
& counsels, the ct. will not put tl 
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2134 . ,] — Where an indictment con- 

tains two counts, the first charging the accused | 

E erson as principal in a felony, the second charging | 
im as accessory after the fact to the same felony, 
the prosecution must elect upon which they wUl 
proceed. — R. v. Brannon (1880), 14 Cox, C. C. 
394. 

Annotation : — N.F. K. v. Tuffln & Stono (1903), 19 T. L. R. 
460. 

2135. .] — Two prisoners were jointly 

indicted for murder, So in different counts in the 
same indictment each of them was charged with 
being an accessory after the fact to the murder 
committed by the other : — Held : the prosecution 
was not bound to elect upon which counts they | 
would proceed. — R. v, Tuffin & Stone (1903), 
19 T. L. R. 640. 

2136. Principal & aider & abettor.] — 

R. V. Folkes, No. 640, ante, 

2137. Accessory before the fact & after 

the fact.] — A count charging a person with being 
accessory before the fact may be joined with a 
count charging him with being accessory after 
the fact to the same felony, &; prosecutor cannot 
be required to elect upon which he will proceed, 
as the party may be found guilty on both. — 
R. V. Blackson (1837), 8 C. & P, 43. 

Annotations: — Folld. R. v. Smith, Bacon & Modlin (1843), 

7 J. P. 293; R. v. Tuffin & Stone (1903), 19 T. L. R. 640. 
Consd. R. V. Lockott, Grizzard, Gutwirth & Silverman, 
11914] 2 K. B. 720. Reid. R. v. Mitchel (1848), 6 State 
Tr. N. S. 699. 

Election where two Indictments for same offence.] 

See Nos. 1905, 1909, 1912, ante. 

D. Joinder of different Felonies, 

2138. Cases requiring separate trial — Charge of 
murder should not be Joined to any other charge.] — 

An indictment for murder ought not to contain 
counts for other offences, such as robbery with 
violence. — R. v, Jones, [1918] 1 K. B. 416 ; 87 
L. J. K. B. 448 ; 118 L. T. 657 ; 13 Cr. App. Rep. 
86, C. C. A. 

2139. Larceny of goods & receiving 

stolen goods.] — A count for stealing certain articles 
may not be joined with a count for receiving those 
& other articles knowing them to have been stolen. 
~R. V. Ward (1860), 2 F. & F. 19. 

2140. Receiving goods at different times.] — 

R. V. Dunn & Smith, No. 2129, ante. 

2141. Cases not requiring separate trial — Where | 
acts form part of one transaction — Forgery of bill, I 


acceptance & Indorsement.] — R. v. Young (1805), 
Russ. & Ry. 280, n. 

Annotation : — Mentd. Peacock’s Case (1814), Russ. & Ry. 

278. 

2142. Arson of several houses.] — 

R. V. Trueman, No. 2125, ante. 

2143. Separate felonious assaults on 

same person.] — On an indictment charging several 
men with shooting a revolver with intent to kill 

S. , shooting a revolver at S. with intent to commit 
murder, shooting with intent to maim, shooting 
with intent to do some grievous bodily harm, 
& wounding with the intent to do S. some grievous 
bodily harm, the evidence showed that there was 
one affray in which all the prisoners took pait, 
& that in the course of the affray one shot prose- 
cutor with intent to murder him, & another 
struck him with intent to do him some grievous 
bodily harm : — Held : the verdict against the 
former prisoner might be on the first two counts. 
So the verdict against the latter might be on the 
last count only. — R. v. Connor (1913), 77 J. P. 
247 ; 29 T. L. R. 212 ; 8 Cr. App. Rep. 152, C. C. A. 

2144. Separate larcenies & receivings.] 

— R. V. Hinley, No. 2121, ante. 

2145. .] — R. V. Lockett, Griz- 

zard, Gutwirth & Silverman, No. 2123, ante. 

2146. Similar acts — Separate acts of rape 

on same person.] — On an indictment for rape on 
a child under ten years of age, evidence i was 
admitted of subsequent perpetrations of the 
same offence on different days previous to the 
complaint to the mother, it appearing that prisoner 
had threatened the child on the first occasion : — 
Held : virtually it was in such a case all one 
continuous offence. — R. v. Rearden (1864), 4 
F. So F. 76. 


Annotations : — Mentd. R. v. Harris (1864), 4 F. & F. 342; 
R. V. Bond, [1906] 2 K. B. 389 ; R. v. Stono (1910), 
6 Cr. App. Rop. 89 ; R. v. Ball, R. v. Ball, [1911] A. C. 
47. 


2147 , Procuring abortion on different 

women.] — Wlierc a doctor of medicine was charged 
on certain counts in an indictment with using in- 
struments with intent to procure the miscarriage 
of three women So on certain other counts with 
administering So supplying poison or other noxious 
thing to a fourth woman with the like intent ; — 
Held : the evidence in support of the counts 
alleging the use of instruments was admissible 
on the trial of the counts alleging the administering 
So supply of poison or other noxious thing to show 


Crown to its election, the two charges 
not being repugnant or likely to em- 
barrass the prisoner in his defence. — 
R. V. Mitchel (1848), 6 State Tr. N. S. 
599.— IR. 

p. Stealing d: receiving 

stolen property .] — Prisoners were in- 
dicted for feloniously stealing £100 
in money, one purse, etc., the property 
of G. There was a second count for 
receiving £35 in money, one purse, etc., 
the property of G., then lately feloni- 
ously stolen : — Held : it did not 
sufficiently appear that the last- 
mentioned property was part of, or 
the same as that contained in the first 
count, & consequently prisoners were 
not boimd to plead to both counts, & 
the Crown should elect as to which 
count they would try the prisoners 
upon. — R. V. Sarsfield (1852), 6 
Cox, C. O. 12.— IR. 

Q- Indictment for one offence 

only--^OtJwr offences appearing in course 
0/ trial] — Applt. was indicted & con- 
victed of conspiring with S. & others 
to defraud a municipality by fraudu- 
lent means. The evidence showed that 
the municipality had been defrauded 
at three different places, &, if believed 


by jury, applt. could have been con- 
victed of conspiracy with a different 
person in each place. There was no 
evidence to show that these persons 
wore connected in any way or oven 
knew one another : — Held : the prose- 
cution would not be compelled t o elect 
upon which charge to proceed for tlie 
reason that the indictment chaiged on© 
offence only & the evidence disclosed 
throe separate offences. — Rapley v. 
R. (19U), 17 W. A. L. R. 36.— AUS. 

PART VI. SECT. 4, SUB-SECT. 10.— D. 

r. Cases requiring separate trial — 
Three separate murders.] — The panel 
submits that he is not bound to plead 
or be tried upon a libel which charges 
him with three connected murders, 
committed each at a different time & 
place, but also combines his trial with 
that of another panel who is not 
alleged to have had any concern \vith 
two of the offences of which he is 
accused : — Held : indictment is relevant 
to infer the pains of law, & the Lord 
Advocate can select which charge shall 
be first brought to trial. — Burke & 
M‘Dougal (1828), Sh. Just. 203 ; 
Syme, 345. — SCOT. 

f. Cases not requiring separate 


trial — Murder <£: manslaughter .] — An 
indictment contained two comits, one 
charging murder, the other man- 
slaughter of the same person, on tlio 
same day. Upon “ a true bill ” found, 
a motion to quash the indictment for 
misjoinder was refused, the prosecutor 
electing to proceed on the first count 
only, & the prisoner was found guilty 
of manslaughter ; — Held : indictment 
was good, & that as the crime charged 
in the second coimt was involved in 
that charged by the first count, prisoner 
could not be prejudiced, & the trial 
had been regular. — Tiieal v. R. (1882), 
7 S. C. R. 397.— CAN. 


Murder committed in three 

different ways.] — Upon an indict- 
ment for murder, containing three 
counts, charging the prisoner, with the 
commission of the offence in tlireo 
different ways. — Held : there was no 
objection to the indictment or to a 
general finding by the Jury. — O’Brien 
V. R. (1847), iO I. L. R. 337.— IR. 


a. Murder — Administering 

poison with intent to kill .] — ^The rele- 
vancy of an Indictment, which sets 
forth a charge of murder, followed by 
two charges of administering poisonous 
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that prisoner administered & supplied certain pills 
not in the course of a proper exercise of his profes- 
sion, but with the unlawful intent to procure the 
miscarriage of the fourth woman, &, therefore, 
all the counts in the indictment could be tried 
together. — B. v, Starkib, [1922] 2 K. B. 295 ; 
91 L. J. K. B. 663 ; 86 J. P. 74 ; 66 Sol. Jo. 800 ; 
16 Cr. App. Bep. 61, C. C. A. 

E. Joinder of different Misdemeanours, 

2148. General rule.] — (1) Every crime which 
may be in its nature joint may be so laid 
(Grose, J,). 

(2) In misdemeanours it is no objection to 
an indictment that it contains sever^ charges 
(Buller, j.). — Young v, B. (1789), 3 Term 
Bep. 98 ; 100 E. B. 475 ; sub nom, B. v. Young, 
1 Leach, 505 ; 2 East, P. C. 828. 

Annotationa : — As to (2) Consd. O’Connell v. R. (1844). 


11 Cl. & F^. 155 : RVv.lSTtchoUmS^re state 

). Refd. R. V. Darley (1803), 4 East. 174 : R. v. Down- 

' Xr QA i /S 1 o- tt_ 


509. Keid. K. V. Darley (1803), 4 East. 174 : R. v. Down- 
ing & Powys (1845). 1 Cox, C. C. 156 ; Campbell & Haynes 
V. R. (1846), 1 Cox, C. C. 269 ; Latham v. R. (1864), 5 

B. & S. 635 ; R. v, Heywood (1864), 9 Cox, C. O. 479 : 

Castro V, R. (1881), 6 App. Cas. 229 ; R. v. Lockett, 

Grizzard, Gutwlrth & Silverman, [1914] 2 K. B. 720. 

Oenerallv, Mentd. R. v. Parker (1837), 7 C. & P. 825 : 

R. V. Caspar (1839), 9 C. & P. 289 ; Hamilton v. R. (1846), 

9 Q. B. 271 ; R. v. Gray (1891), 17 Cox, C. C. 299 ; R. 

V. Brailsford, [1906] 2 K. B. 730. 

2149. .] — There is no objection of any sort 

to trying a man on one indictment for several 
distinct misdemeanours of the same nature. — 
B. V, Jones (1809), 2 Camp. 131 ; 31 State Tr. 
251 ; previous proceedings (1806), 8 East, 31. 
Annotations : — Rofd. R. V. Stubbs (1855), 7 Cox, C. C. 48 ; 

Castro (1881), 6 App. Cas. 229. Mentd. R. v. 

Kowton (1865), Lc. & Ca. 520 ; R. v. Roberts (1878), 

38 L. T. 690 ; R. v. Baskerville (1916), 25 Cox, C. C. 524. 

2150. .] — An indictment for perjury con- 

tained two counts, charging perjury to have been 
committed by defts. on two different occasions, 
one in the progress of a trial, the other in an 
affidavit in Ch. Both acts of perjury had the 
same object in view : — Held : though the offences 
were in this way distinct, they might both be 
included in the same indictment, & a general finding 
of guilty on the charges contained in both counts 
was good. 

At common law there was no objection what- 
ever, in point of law, to bringing a man who was 
charged with several offences, if those charges 
were all felonies, or were ^ misdemeanours, before 
one petty jury, &: making him answer for the 
whole at one time. The challenges & the incidents 
of trial are not the same in felony & in misde- 
meanour, & therefore felony & misdemeanour 
could not be tried together, but any number of 
felonies or any number of misdemeanours might 
(Lord Blackburn). — Castro v, B. (1881), 6 
App. Cas. 229 ; 50 L. J. Q. B. 497 ; 44 L. T. 350 ; 
45 J. P. 452 ; 29 W. B. 669 ; 14 Oox, O. C. 646, 
H. L. ; affg, S. 0. sub nom, B. v, Castro (1880), 
6 Q. B. D. 490, C. A. 

An^taiions : — ^Refd. R. v. Thompaon, [1914] 2 K. B. 99 

Mentd. R. v. Cox & Railton (1884), 1 T. L. R. 181 ; Dixon 

19*(^^.^D.^6oi; 68?‘ Corpn. (1887), 

2151. • ,] — ^The counts in an indictment 

should be restricted to those only which are 


necessary to formulate the charge against deft. 
To multiply them is to embarrass deft, in his 
defence. 

If the counts in an indictment are numerous 
it is reasonable to ask the ct. to try each count 
separately (Hawkins, J.). — ^B. v. King, [1897] 
1 Q. B. 214 : 66 L. J. Q. B. 87 ; 75 L. T. 392 ; 
61 J. P. 329 ; 13 T. L. B. 27 ; 41 Sol. Jo. 49 ; 
18 Cox, C. C. 447, C. C. B. 

Annotation : — Consd. R. v. Barron, [1914] 2 K. B. 570. 

2152. Cases requiring separate trial — Obtaining 
from different persons by different false pretences.] 
— B. V, Bassett, No. 2130, ante, 

2153. Two separate conspiracies to defraud.] 

— B. V, Barry, No. 2132, ante, 

2154. Obtaining by false pretences & 

obtaining by fraud.] — Where a prisoner is charged 
on an indictment containing several counts, some 
charging him with obtaining chattels, & some 
charging him with obtaining credit, on false pre- 
tences, the prosecution should be called on to pro- 
ceed on one count at a time, & prisoner should not 
be tried upon all the counts at the same time. — 
B. V. Norman, [1915] 1 K. B. 341 ; 84 L. J. K. B. 
440 ; 112 L. T. 784 ; 79 J. P. 221 ; 31 T. L. B. 
173 ; 24 Cox, C. C. 681 ; 11 Cr. App. Bep. 68, 
0. O. A. 


Annotations : — Consd. R. v. Pickering (1921), 15 Cr. App. 
Rep. 175. Reid. R. v. Smith (1915), 11 Cr. App. Rep. 81. 


2155. Conspiracy to commit crime & 

committing same crime.] — It is very inexpedient 
to put into one indictment charges of conspiracy 
to commit a crime, followed in the same indict- 
ment by charges of the committing of the crime. — 
B. V, Charlesworth (1910), 4 Cr. App. Bep. 167, 
0. C. A. 


2156. Cases npt requiring separate trials — 
Where acts form part of one transaction — Night 
poaching & assaulting a gamekeeper.] — ^A count for 
night poaching may be joined with a count on 
Night Poaching Act, 1828 (c. 69), s. 2, for assaulting 
a gamekeeper authorised to apprehend, & with 
counts for assaulting a gamekeeper in the execution 
of his duty, & for a common assaiUlt. — B. v, 
Finacane & Williams (1833), 6 C. & P. 551. 

2157. Libel & publishing libel lor 

purpose of extorting money — Discretion of court.] 
— B. V, Sbham Yousry, No. 2128, ante, 

2158. Fraudulent conversion & 

obtaining credit by fraud.] — On a submission that 
there hafi been a miscarriage of justice by reason 
of the joinder in one indictment of counts for 
fraudulent conversion & obtaining credit by fraud : 
— Held : the point raised was a bad one, & the 
observations at the end of the judgment in R, v. 
Norman, No. 2154, ante, referred to the particular 
circumstances of that case & should not be taken 
as a precedent of general application. — B. v, 
Pickering (1921), 15 Cr. App. Bep. 175, 0. 0. A. 

2159. Sedition, unlawful assembly 

& riot.] — B. V, Fussell, No. 2122, ante, 

2160. Similar acts — Attempted rape on 

different persons on different days.] — On an indict- 
ment clmrging a misdemeanour for an assault in 
attempting to commit a rape on A., with a count 
for an assault of the same nature on a different 
day on B. it is competent to prosecutor, not only 
in law, but by ordinary practice, to give evidence 


substances with intent to kill, sustaine 
without objection ; but Intimation b 
the presidlnfir jud^e that, had prejudlr 
to the panel been alleged, nom thj 
cumulation of charges he was prepare 
to have separated the cases & to hav 

f rone on vdth the trial for murder b 
tself. — H.M. Advocate r. Thomso 
(1857), 2 Irv. 747.— SCOT. 


PART VI. SECT. 4, SUB-SECT. 10.— E. 

2148 i. Oeneral rule .] — R. v. Abra- 
hams (1880), 24 L. C. J. 325 : Q. R. 
1 Q. B. 126.— CAN. 


2148 ij. .] — Counts for riot & 

unlawful assembly being misdemean- 
ours, may bo joined in an Indictment 
with a count for assault. — R. r. Long 


(1885), 25 N. B. R. 208.— CAN. 

2148 Hi. . 1 — Every separate count 

in an indictment for m&demeanour 
is treated as charging a distinct & 
separate offence, & any number of 
misdemeanours may be Included in one 
Indictment . — Ex p. Stephens (1889), 
Crimes (Ireland) Act Cases, 300.— IR. 
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of both assaults. — v. Davies (1851), 5 Cox, 
0 0 328« 

Separate in<lecent assaults.]- 

R. v. OuRTis, No. 2120, ante, 

2162. Separate libels.] — :R. v. Brad:, 

i*augh, No. 2106, ante. 

2163. Conspiracy to commit crime & com- 

mitting same crime.] — If five people are engaged 
in any unlawful combination & cons]piracy, they 
can be charged in one indictment with a count 
for the conspiracy! & in other counts with separate 
acts which are connected with the general con- 
spiracy as separate misdemeanours. — R. v. Warren 

1907), 71 J. P. 666. 

F, Joinder of Chargee as Principal and Accessory. 

2164. Principal in first & second degree.] — R. v. 
Towle, No. 630, ante. 

2165. .] — R. V. Folkes, No. 640, ante. 

2166. .1 — R. V, Gray, No. 641, ante. 

2167. Principal & accessory.] — An indictment 
charged in the first count that A. & B. killed a 
sheep, with intent to steal one of its hind legs, 
&, in the second count, that C. received nine 
pounds* weight of mutton so stolen as aforesaid ; 
<te, in the third count, that 0. received the mutton 
“of a certain evil-disposed person,*’ scienter ^ 
etc. : — Held : on this form of indictment, all the 
three prisoners might be properly convicted. — 
R. V. Wheeler (1835), 7 C. & P. 170. 

Annotation : — Rold. R. v. Ccispar (1839), 9 O. & P. 289. 

2168. .] — A count, charging A. & B. with 

stealing, &; 0. with receiving part of the stolen 
property, & D. with receiving other part of the 
stolen propert.y, may be joined with a count 
charging 0. & I), with the substantive felony of 
jointly receiving the whole of the stolen property, 

6 with counts dialing 0. & D. separately with 
the substantive felony of each receiving part of 
the stolen property ; & it will be no objection at 
the trial that 0. & D. each received part uncon- 
nectedly with each other. — R. v. Hartall (1836), 

7 0. & P. 476. 

2169. .] — R. V. Austin, No. 2120, ante. 

2170. .] — Three persons were charged with 

a larceny, & two others as accessories, in separately 
receiving portions of the stolen goods. The in- 
dictment dso contained two other counts, one of 
them /jharging each of the receivers separately 
with a substantive felony in separately receiving a 


portion of the stolen goods. The principals were 
acquitted; — Held: the receivers might be con- 
victed on the last two counts of the indictment. — 
R. V. PULHAM (1840), 9 0. & P, 280. 

2171. Accessory before the fact & after the 
fact.V—R. V. Blackson, No. 2137, ante. 

2172. Principal & accessory after the fact.] — 
R. V. Smith, Bacon & Modlin, No. 2133, ante. 

2178. .] — R, V. Brannon, No. 2134, ante. 

2174. .] — R. V. Tuffin & Stone, No. 2136, 

ante. 


Sub-sect. 11. — Defective Averments, 

2175. When cured by verdict.] — An indictment 
under Forgery Act, 1880 (c. 66), s. 19, for feloniously 
having in possession plates upon which were 
engraved a promissory note for payment of money 
of a foreign prince, inaccurately setting out the 
note in the foreign language & the translation, & 
with facsimiles of the note not engrossed in the 
indictment, but attached thereto on paper, is bad. 

Counts under 2 & 3 Will. 4, c. 123, s. 3, stating 
the plates to have engraved on them, in the Polish 
language, a promissory note for payment of money, 
to wit, for the payment of five florins, purporting 
to be a promissory note for payment of money of a 
certain foreign prince, without stating the value, 
are good after verdict. — R. v, Harris, Balls & 
Moses (1836), 7 C, & P. 416, 429 ; sub nom. R. v. 
Warshaner (alias Warsower, alias Moses), 1 
Mood. C. 0. 466, C. C. R. 

Annotations: — Consd. Nash v. R. (1864), 4 B. & S. 935. 

Refd. li. V. Balls (1836), 1 Mood. O. C. 470. 

2176, .] — An indictment which alleged that 

H., intending to defraud W., falsely pretended that 
he was a captain in the 5th Dragoons, by means of 
which false pretence he obtained from W. a valu- 
able security, etc., whereas H. was not, at the 
time of the making such false pretence, a captain 
in the 6th Dragoons. On writ of error ; — Held : 
the indictment was good after conviction & judg- 
ment. — Hamilton v. R. (1846), 9 Q, B. 271 ; 16 
L. J. M. 0 . 0 ; 7 L. T. O. S. 227 ; 2 Cox, O. 0 . 11 ; 
10 J. P. Jo. 371 ; 116 E. R. 1277 ; sub nom. R. v. 
Hamilton, 10 Jur. 1028, C. 0 . R. 

Annotations: — Reid. R. v. Woolley (1850), T. & M. 279 

R.t?. Oates (1865), Dears. C. C. 459 : R. v. Burgon (1856), 

7 Cox. C. C. 131 ; R. v. Gray (1891), 17 Cox, 0. C. 299 ; 

R. V. Silverlock, [1894] 2 Q. B. 766. 


PART VI. SECT. 4. SUB-SECT. 11. 

2176 1. When cured by verdict.] — 
Where the evidence proved an assault 
under circumstances not amounting to 
a felony, if the indiotment does not 
charge a felony including an assault, 
prisoner cannot be convicted of an 
assault under 12 Viet. c. 29, s. 17.*— 
R. V. Maqee (1850), 2 All. 14.— CAN. 

217511. ,] — SPEi4MANr. R. (1868), 

13 L. C. J. 154.— CAN. 

2176 lU. R. v.Dkbry (1874), 

26 L. C. J. 129.— CAN. 

2176 Iv. R. V. Lynch (1876), 

20 L. C. J. 187.— CAN. 


2176 V. — The fact of three 

different offences being charged lu the 
indictment, 11 objectionable at all, 
cannot be taken advantage of after 
verdict. — R, v. Quinn (1879), 13 

N. 8. R. (1 R. & G.) 139.— CAN. 


2176 vl. 

33 L. C. J. 67 ; 


] — R. V. Bulmer 
6 L. N. 287.— 0 


ijl^Sl), 


2175 vii. — — The indiotment set 
out that being entrusted by H. with a 
power of attorney, he fraudulently 
^Id wrtain bank snares belonging In 
H., & fraudulently converted the 
proceeds of the sale to a purpose other 


than that for which ho was entrusted 
witli the power of attorney. After 
the conviction, deft, moved in arrest of 
judgment because it was npt stated 
in the indiotment that the power of 
attorney was for sale of any property, 
real or personal, as provided by 
Criminal Code, art. 309 ; — Held : the 
alleged omission was only a partial 
omission, & any defect resulting 
therefrom was cured by verdict. — • 
K. V. Fulton (1900), Q. R. 10 K. B. 1. 
—CAN. 

2176 vlil. — — An Indiotment 
charging a crime defectively is aided by 
verdict.— R. v. Ead (1908), 43 N. 8. R. 
53.— CAN. 

2176 ix. .] — ^An indiotment as 

presented by the grand jury was that 
prisoner did in a certain year, & at a 
certain place, “ publish a seditious 
libel contrary to Criminal Code, s. 184.” 
On Nov. 9, 1917, deft, pleaded “not 
guilty “ to the indiotment without 
making any objeotion. On Nov, 22, 
1917, the cose came on for trial, when 
deft, sought to demur to the indict- 
ment or to move to quash it, for defects 
apparent on the face. The judge 
refused leave to raise the miestion, as 
deft, had already pleaded. Particulars 
had been, without previous demand, 


delivered by the Crown on Nov. 20, 
stating tliat deft, did ‘‘ publish 
seditious libel by publishing the follow 
iug pamplilets.” The following para- 
graphs 1 to 7, mentioning respectively 
seven pamphlets, each bearing a 
different title to the others, except 
that the seventh was not stated to have 
any title, & the seditious character Sc 
the purpose of publishing each was 
stated separately in its own paragraph, 
but no reference was made to any 
particular part or passage of any of 
them. The publications mentioned 
had been before the grand jury when 
they found the indictment. In view 
of these facts. Sc of the Code, ss. 859, 
860, 08 to the delivery of particulars, 
the trial judge amended the indictment 
by changing the figures ” 184 ” into 
‘‘134 ” — Code, s. 13^4, being obviously 
intended, & by adding the words “ to 
wit, the matters contained in tlie 
annexed particulars.’* The indict- 
ment was not sent hack to the grand 
jury, nor was deft, colled upon to plead 
again ; the trial proceeded, & jury 
found deft, guilty on the amended 
indiotment with regard to two of the 
publications mentioned in the par- 
ticulars : — Held : the verdict did not 
make the indiotment good . — W v. 
Bainbridgb (1918), 4‘2 O. L. R. 303 ; 
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2177. .] — B. V, Waters, No. 1997, ante. 

2178. .] — The omission of the word “ know- 
ingly ’’ in an indictment for false pretences is no 
objection in arrest of judgment, even if it would 
be on demurrer. — B. v, Bowen (1849), 13 Q. B. 
790 ; 4 New Sess. Cas. 62 ; 19 L. J. M. C. 65 ; 13 
L. T. O. S. 282 ; 13 Jur. 1045 ; 3 Cox, C. C. 483 ; 
13 J. P. Jo. 394 ; 116 E. B. 1465, C. 0. B. 

2179. .] — Although an indictment be de- 
fective for want of certainty in the statement of 
number & value, yet where such indictment 
charges an offence in the words of the statute 
creating it, these defects are cured after verdict, 

the indictment will be held sufficient by virtue 
of Criminal Law Act, 1826 (c. 64), s. 21. — Nash v. 
B. (1864), 4 B. & S. 935 ; 3 New Bep. 664 ; 33 
L. J. M. C. 94; 9 L. T. 716 ; 28 J. P. 246 ; 10 Jur. 
N. S. 819 ; 12 W. B. 421 ; 9 Cox, C. C. 424 ; 122 
E. B. 710, C. C. B. 

Annotations: — Refd. Hcymann v. R. (1873), L. R. 8 Q. B. 

102 ; R. V. Thompson, [1914] 2 K. B. 99. 

2180. .] — Deft. & other persons were in- 

dicted for a conspiracy, contrary to the provisions 
of Debtors Act, 1869 (c. 62), & within four months 
next before the presentation of a bkpey. petition 
against deft., fraudulently to remove part of his 
property to the value of £10 & upwards. The 
conspiracy was not alleged to be in contemplation 
of an adjudication in bkpey. Deft, pleaded not 
guilty, & was convicted : — Held : the defective 
pleading in the indictment was cured by the verdict. 
—IlEYMANN V. B. (1873), L. B. 8 Q. B. 102 ; 28 
L. T. 162; 37 J. P. 665 ; 21 W. R. 357; 12 
Cox, C. C. 383, C, 0. B, 


Annotations : — Consd. R. v, Aspinall (1876), 2 Q. B. D. 48 : 
White r. R. (1876), 13 Cox, C. C. 318 ; Bradlaugh v, R. 
(1878), 3 0. B. D. 607 ; R. v. Silverlock, [1894] 2 Q. B. 
766. Refd. R. V. Goldsmith (1873), L. R. 2 C. C. R. 74 ; 
R. V. Munslow, [1896] 1 Q. B. 758. 


2181. .] — An indictment under Larceny 

Act, 1861 (c. 90), s. 95, for “ unlawfully receiving 
goods which have been unlawfully & knowingly, & 
fraudulently obtained by false pretences with 
intent to defraud, well Imowing that the goods 
had been obtained by false pr(*Jences with intent 
to defraud, as in this count before mentioned,” 
omitted to set out what the particular false pre- 


tences were : — Held : the objection, not having 
been taken before plea, was cured by the verdict 
of guilty. — B. V, Goldsmith (1873), L. B. 2 C. C. B. 
74 ; 42 L. J. M. C. 94 ; 28 L. T. 881 ; 37 J. P. 
790 ; 21 W. B. 791 ; 12 Cox, C. C. 479, C. C. B. 
Annotations: — Consd. Bradlaugh v. R. (1878), 3 Q. B. D. 

607. Refd. R. V. Aspinall (1876), 2 Q. B. D. 48 ; R. v. 

Stroulger (1886), 17 Q. B. D. 327 ; Taylor v, R., [1895] 1 

Q. B. 25. 

2182. .] — R. v. Aspinall, No. 807, ante, 

2183. .] — Prisoner was tried & convicted 

upon an indictment which alleged that at an 
election for members of Parliament for the borough 
of I. holden on Nov. 25, 1885, he was guilty of 
corrupt practices against the form of the statute 
in that case made & provided. It was proved at 
the trial that he had promised . money to two 
voters to induce them to vote. After verdict the 
objection was taken by prisoner’s counsel that the 
indictment was bad, because it did not sufficiently 
describe the nature of the offence with which 
prisoner was charged : — Held : if the indictment 
were defective, the defect was cured after verdict ; 
though on application before verdict, it might have 
been quashed. — R. v, Stroulger (1886), 17 

Q. B. D, 327 ; 55 L. J. M. C. 137 ; 55 L. T. 122 ; 
51 J. P. 278 ; 34 W. R. 719 ; 2 T. L. R. 731 ; 16 
Cox, C. 0. 85, 0. C. R. 

2184. Defect in one count cured by reference 

to other counts.] — After verdict, defective aver- 
ments in the second count of an indictment may 
be cured by reference to sufficient averments in 
the first count. — R. v. Waverton (Inhabitants) 
(1851), 17 Q. B. 562 ; 2 Den. 340 ; 21 L. J. M. C. 
7 ; 18 L. T. O. S. 136 ; 15 J. P. 817 ; 5 Cox, C. C. 
400 ; 117 E. R. 1396, C. C. R. 


Sub-sect. 12. — Immaterial Averments. 

2185. Do not vitiate indictment.] — Matter which 
may be rejected as surplusage sh^ not vitiate an 
indictment. — Bricket’s Case (1588), Cro. Eliz. 
108 ; 78 E. R. 365. 

2186. May be rejected as surplusage.] — If an in- 
dictment be in itself good, tautologous words shall 


13 O. W. N. 218 ; 28 Can. Crim. Cas. 
444 ; 42 D. L. R. 493.— CAN. 

b. Defect must he clear.] — An ap- 
plication to the ct. on the part of 
deft, to quash an indictment will be 
refused imless the defect is clear & 
obvious. Deft., by pleading to the 
indictment, will exclude himself from 
liaving his application entxjrtained. — 
R. V. WALLACifi (1808), 7 N. S. R. 382.— 
CAN. 

0 . Uncertainty.] — An indictment 
defective in not stating that the 
property obtained was the property of 
the person defrauded is defective for 
uncertainty, & must bo objected to 
before the jury Is sworn. — R. v. 
WiLLANS (1862), 1 Mad. 31 ; 1 Ind. 
Jur. O. S. 94.— IND. 

d. Redundant statement.] — R. v. 
BATHdATE (1869), 13 L. C. J. 303.— 
CAN. 

PART VI. SECT. 4. SUB-SECT. 12. 

2186 1. Do not vitiate indictment. ] — 
R. V. Paquet (1879), 2 L. N. 140. — 

CAN. 

2186 i. May he rejected as surplusage. ] 
— In an Indictment charging the 
prisoner with stealing bank bilJs, the 
words ** of the moneys, goods, & 
chattels ** may be rejected as sur- 
plusage.— R. V. Saundkrs (1853), 10 
tJ. C. R. 544.— CAN. 

218611. .] — Indictment for offer- 


ing the following instrument knowing 
it to be forged : “ I. J. H., do agree 
to W . C., of W., the full rite & privilege 
of all the whiteoko & elm & hickory 
lying & standing on lot 26, south part, 
on the 3rd concession P., for the sum 
of «30, now paid to H. by C., the 
receipt whereof is hear by mo acknow- 
ledged.” The Jury having convicted 
prisoner : — Held : the instrument 
forged being set out in haec verba in the 
indictment, the description of its 
legal character would be surplusage, 
& was unnecessary. — R. v, Cakson 
(1864), 14 C. P. 309.— CAN. 

2186 ill. .] — Prisoner was foimd 

guilty on an indictment charging that 
he made an assault upon A., ” & him, 
A. did beat, wound Sc ill-treat.” There 
was no evidence of any wounding : — 
HeM : the indictment was substanti- 
ally one for a common assault, & that 
the conviction was right. — R. v. 
Shannon (1883), 23 N. B. R. 1.— 
CAN. 

2186 iv. .] — Prisoner had ob- 
tained cheques on the false pretence 
that ” there wore 2,680 bushels of 
beans ” in his warehouse. He was 
indicted for obtaining the cheques on 
the false pretence ” that there was then 
a large quantity of beans, to wit, 2,680 
bushels,” In his warehouse. During 
the trial the indictment was amended 
by striking out the words ” a largo 
quantity of beans, to wit,” & prisoner 


was convicted thereon: — Z/ebJ; pris- 
oner not having boon misled or pre- 
judiced by the amendment, it was 
properly made. — R. v. Patterson 
(1895), 26 O. R. 656.— CAN. 

2186 V. .] — An indictment charg- 

ing the commission of an offence ‘‘ on 
or about Aug. 8, 1920, & on & at 
divers other days Sc times, before that 
date ” is clearly objectionable in that 
It charges the commission of more than 
one offence. Sc where the accused 
objected to the inclusion of the words 
noted, & the trial judge, allowed the 
rown to amend the indictment by 
striking out the words : — Held : he 
was not wrong in doing so. — R. v. 
Parkin, [1922] 1 W. W. R. 732, 733, 
734 ; 66 D. L. R. 175 ; 37 Can. Grim. 
Cas. 35 ; 31 Man. L. R. 438.— CAN. 

2186 vl. .] — In an indictment, a 

fact not necessary to be slated often 
becomes material by being stated. 
Where, therefore, in an indictment, a 
crime was alleged to have taken place 
” at A., In the county of B., within five 
hundred yards of the boundary of the 
county of D., to wit, at C., in the 
county of D.” : — Held : the words ” at 
A., in the county of B., within five 
hundred yards of the boundary of the 
county of D.,” wore surplusage ; but 
that having been stated, they became 
material to be proved. — ^M‘Kenna’s 
Case (1842), Ir. Clr. Rep. 416.— IR. 
2186 vii. ,] — When an Indict- 
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be rejected as surplusage. — B. v, Morris (1774), 1 
Leach, 109, 0. 0. B. 

Annotations: — Folld. R. v, Radley (1849), 2 Car. & Kir. 
974. Eefd. R. V. Mid. Ry. (1846), 8 Q. B. 587 ; R. v, 
Crespin (1848), 11 Q. B. 913 ; R. v. Larkin (1854), 6 Cox, 
O. C. 377. 

2187. .] — Where prosecutor is not obliged 

to negative the exceptions in a statute, & negatives 
some of them only, that part of the information 
will be rejected as surplusage. — B. v. Hall (1786), 

1 Term Bep. 320 ; 99 E. B. 1117. 

Annotations : — ^Refd. Doe d. Pa^ne v, Bristol & Exeter Ry. 
(1840), 2 Ry. & Can. Cas. 75. Mentd. Wilkins v. Wright 
(1833), 2 Or. &M. 191. 

2188. .] — A bad indictment may be made 

good by rejecting, as insensible & useless, such 
words as obstruct the sense of it, — B. v. Bedman 
( 1787), 1 Leach, 477, 0. C. B. 

2189. .] — Immaterial averments in an in- 

dictment need not be proved. — B. v. Holt (1793), 

2 Leach, 593 ; 22 State Tr. 1189 ; 5 Term Bep. 
430 ; 101 E. B. 245. 

Annotations: — Refd. R. v. Duffy (1840), 4 Cox, C. C. 294. 
Mentd. R. v. Teal (1809), 11 East, 307 ; Anon. (1832), 1 
L. J. Ex. 116 ; Weston v, Foster (1830), 5 L. J. C. P. 242 ; 
Thomas v, Jones (1838), 7 L. J. Ex. 205 ; Pritchard r. 
Pritchard (1884), 14 Q. B. D. 55. 

2190. .] — An indictment charged that deft., 

a surgeon, knowingly & with intention to deceive, 
signed a certificate required by 9 Geo. 4, c. 41, 
without having visited & personally examined the 
patient, contrary to the statute. The jury 
negatived the intention to deceive, & found deft, 
guilty, subject to the opinion of the ct. upon the 
case : — Held : in the description of this ofience, 
the averment of intention was surplusage, & such 
unnecessary matter might bo rejected as well in 
an indictment on a penal statute as at common 
law. — B. V, Jones (1831), 2 B. & Ad. 611 ; 9 
L. J. O. S. M. C. 98 ; 109 E. B. 1270. 

2191. .] — An indictment which charges that 

A. stole two shillings “ of the goods & chattels of 
F.” is good, as the words “of the goods & 
chattels,” may be rejected as surplusage. — B. v, 
liADLEY (1849), 2 Car, & Kir. 974 ; 1 Den. 450 ; 
T. & M. 144 ; 3 New Sess. Cas. 651 ; 18 L. J. M. C. 
184 ; 13 L. T. O. S. 550 ; 13 J, P. 424 ; 13 Jur. 
544 ; 3 Cox, C. C. 460, C. C. B. 

2192. .] — The first count of the indictment 


charged prisoner with stealing certain goods & 
chattels, the second count charged him with 
receiving “ the goods & chattels of the value 
aforesaid so as aforesaid feloniously stolen.” After 
objection that he could not be found to have 
feloniously received goods stolen by himself, the 
case went to the jury & prisoner was acquitted 
upon the first count & convicted upon the second : 
— Held : the conviction was good, as the ct., to 
support the indictment, would, on the second 
count, reject as irrelevant the averment implied 
from the words “ so as aforesaid ” that the goods 
were stolen by prisoner. — B. v, Huntley (1860), 
Bell, C. C. 238 ; 29 L. J. M. 0. 70 ; 1 L. T. 384 ; 
24 J. P. 133 ; 6 Jur. N. S. 80 ; 8 W. B. 183 ; 8 
Cox, C. 0. 260, G. C. B. 

2193. .] — An indictment charged prisoner 

with the ofi'ence of making a false declaration 
before a justice, that he had lost a pawnbroker’s 
ticket, “ whereas in truth & in fact he had not lost 
the said ticket, but had sold, lent, or deposited it, 
as a security to one C., etc.” : — Held : the allega- 
tion “ but had sold, lent, or deposited, etc.,” did 
not render the indictment ambiguous or uncertain, 
but was pure surplusage, which might be rejected, 

6 need not be proved. — B. v, Parker (1^70), 
L. B. 1 C. C. B. 225 ; 39 L. J. M. C. 60 ; 21 L. T. 
724 ; 34 J. P. 148 ; 18 W. B. 353 ; 11 Cox, C. C. 
478, C. C. B. 

2194. .] — To a criminal information by the 

A. -G. of New South Wales against a member of 
the Legislative Assembly of that Colony, for an 
assault on a member committed within the pre- 
cincts of the House, while the Assembly was 
sitting, which infoimation averred, that such 
assault was in contempt of the Assembly, a general 
demurrer was allowed by the Supreme Ct. On 
appeal : — Held : the information was good, as 
the alleged contempt of the Legislative Assembly 
was charged only as a matter of aggravation, & 
could be rejected as surplusage, & the information 
sustainable for an assault. — A.-G. op New South 
Wales v, Macpherson (1870), L. B. 3 P. C. 268 ; 

7 Moo. P. C. C. N. S. 49 ; 17 E. B. 19 ; suh nom. 

B. V. Macpherson, 39 L. J. P. C. 59 ; 23 L. T. 101 ; 
18 W. B. 1053 ; 11 Cox, C. C. 604, P. C. 


ment contains distinct averments, one 
material & another Immaterial, the 
immaterial averment may bo rejected 
as surplusage ; but if the whole 
averment cannot be struck out without 
getting rid of a material part, the whole 
must bo proved. — R. v, Otway (1849), 
1 I. C. L. R. 69.~IR. 


2186 viii. .] — Prisoner was in- 

dicted for shooting with intent to do 
grievous bodily harm, & the indictment 
alleged the offence to have been com- 
mitted with “ a revolver then loaded 
with gunpowder & divers leaden bul- 
’ 'The jury found the prisoner 
Guilty of shooting at prosecutor 
with some sort of firearm, with intent 
him grievous bodily harm, but 
not proved to nave ueenioaaea 
with leaden bullets :—Hcld : as the 
statute defined the offence simply as 
shooting at any person with intent, it 
was not necessary to specify the 
weapon & the loading ; & that the 
prosecution was not bound to prove 
an unnecessary averment. — R. v. 
Bell, 4 J. R. N. S. 42.— N.Z. 


2186 ix. .] — The indlctmei 

chafed the prisoner in the first com 
^ , feloniously,’* unlawfully, 

maliciously wounding B. ; & 1 

count with “ feloniously 
inflicting grievous bodily harm on I 
^cimd a general verdi( 
G^ty.” The conviction wt 
quashed because the counts were nc 
good for felony under Offences agalni 


the Person Act, 1867, s. 15, & the jury 
had foimd that the acts were done 
feloniously. It was not competent 
for the judge to amend the indictment 
by striking out the word “ feloniously ” 
as surplusage. — R. v. Benne'TT (1870), 
1 C. A. 386.— N.Z. 


forcible entry at common law may be 
rejected as surplusage. — R. v. Nira- 
MOANA (1880), O. B. & F. 76.— N.Z. 

2186 xi. .]— Where the indict- 

ment contained beside the allegation of 
perjury, a description of the offence 
defined in a statute, the ct. could treat 
the allegation of perjury as surplusage 
r_ hold riie indictment sufficient under 
the statute. — R. v. Wilson (1912), 
31 N. Z. L. R. 850.— N.Z. 

2186 xii. .1 — In an indictment 

charging the panel with having re- 
ceived on behalf of his master the sum 
of £15 8s. by a bill or promissory 
note, payable to his master two months 
after date, & having embezzled “ the 
said bill or promissory note or the said 
sum of £15 8s.,” the words of the 
said sum of £16 8s. ” were directed 
by the ct. to be struck out. — H.M. 
Advocate v . Mackenzie (1846), 
Arkley, 97.— SCOT. 

2186 xiil. .] — In charging the 

offence of culpable homicide through an 
explosion of dynamite in the custody 
of accused, which ho had culpably, & 


in violation of his duty, allowed to 
remain in an exposed place of common 
resort, the libel set forth that the 
dynamite became ignited by means of 
I a snark from the same smithy, or by 
being brought into contact with some 
I other substance, or in some other 
manner to the prosecutor unknown, & 
then & there exploded.” An objection 
was taken that the words in italics 
gave too great latitude to the prose- 
cution : — Held : as these words were 
not to be hold as introducing a third 
species facti different from or incon- 
sistent with the two specifically men- 
tioned, but only as a generalisation of 
theso two speciflo modes, for the 
purpose of giving elasticity to the 
indictment, the indictment was rele- 
vant. — H.M. Advocate v . Clark 
(1877), 4 R. (Ct. of Sess.) 48; 14 

Sc. L. R. 641.— SCOT. 

2186 xiv. .] — The ct. has power 

at a pleading diet to allow words to be 
struck out of an indictment if the 
alteration does not vary the crime 
with which the panel is charged. — 
H.M. Advocate v. M'Intosh (1881), 
8 R. (Ct. of Sess.) 13 ; 18 Sc. L. R. 
290. —-SCOT. 

2186 xv. .] — Where certain al- 

legations In an indictment are clear 
surplusage, they can be ignored, & it 
Is not necessary to prove such allega- 
tions In order to obtain a conviction. — 

R. D. Khan (1917), T. P. D. 234.— 

S. AF. 
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4, — Form of indictments : Sub-sects, 12 13.] 

2195. .] — Upon the trial of an indictment 

for publishing a libel upon the directors of a co., it 
is not necessary to prove that prosecutors were 
the de jure directors oi the co., properly appointed 
as such, it being admitted that they were the 
acting directors, & the libel being published upon 
them as such acting directors, & the averment 
that they were directors is an immaterial aver- 
ment. — R. V, Boaler (1892), 67 L. T. 364 ; 66 
J. P. 792 ; 36 Sol. Jo. 753 ; 17 Cox, C. O. 669. 

2196. Election of accused to be tried by a jury 
need not be averred.] — Where a prisoner who is 
charged with an offence punishable summarily 
with more than three months* imprisonment has 
exorcised his right under Summary Jurisdiction 
Act, 1879 (c. 49), s. 17, & has claimed to be tried 
by a jury, it is not necessary that the indictment 
found against him should contain any averment 
of such a claim having been made. — B. v. 
Chambers (1896), 65 L. J. M. C. 214 ; 75 L. T. 
76 ; 60 J. P. 586 ; 12 T. L. B. 613 ; 40 Sol. Jo. 
730 ; 18 Cox, C. C. 401, O. O, R. 


Sub-sect. 13. — Amendment. 

See Indictments Act, 1915 (c. 90), s. 5. 

2197. At court of trial.] — On the trial of an 
indictment charging deft, with obstructing a foot- 
way leading from A. to C. it appeared that there 
was a way leading from A. to C., but that it passed 
through an intermediate point B., & that the way 
was a coinage way from A. to B., &; only a footway 
from B. to C. The obstruction was between 
B. & C. : — Held : assuming this to be a mis- 
description, the indictment might, under Criminal 
Procedure Act, 1851 (c. 100), s. 1, be amended at 
the trial by substituting a description of the way 
as a footway leading from B. to C. — B. v. Sturge 
(1854), 3 E. & B. 734 ; 23 L. J. M. 0. 172 ; 23 
L. T. O. S. 143 ; 18 J. P. 343 ; 18 Jur. 1052 ; 118 
E. R. 1316. 

Annotations: — Consd. R. v. Frost (1855), 6 Cox, C. C. 52C. 

Befd. R. V. Loo (1876), 24 W. R. 550. 

2198. .] — R. V. WE8TT.EY, No. 2016, ante. 

2199. .] — A coroner’s jury, on inquiring 

into the death of G. from a railway accident, found 
that the railway “ directors did feloniously kill & 
slay G.” without naming individuals. A certiorari 
to quash being moved: — Held: the verdict was 
bad for uncertainty, & the ct. had, under Coroners 
Act, 1887 (c. 71), s. 20, no power to amend, such 
power being confined to the ct. which tries the 
indictment. — R. v. Great Western Ry. Co. 
(Directors) (1888), 20 Q. B. D. 410 ; 67 L. J. M. C. 
31 ; 58 L. T. 765 ; 52 J. P. 772 ; 36 W. R. 506 ; 
16 Cox, C. C. 410, D. C. 

Annotation : — ^Mentd. R. v, Oxford Circuit Clerk of Assize, 

[1897] 1 Q. B. 370. 

2200. Variation between Indictment & 


evidence — Criminal Law Amendment Act^ 18 

(c. 100), s. 1.] — B. was indicted for obtaining i 
from one D. by the false pretence that she had ma< 
funeral arrangements with a certain undertak< 

& had paid him Bs, by way of deposit for the buri 
of S., a nurse child, who had died under her car 
The evidence was that the false pretence w; 
made as to the funeral arrangements for anoth 
such nurse child, D. It appeared that deft, he 
also made certain false statements to A. as to tl 
funeral of S. : — Held : there was power to mal 
the amendment under the above sect. — R. ' 
Byers (1907), 71 J. P. 205. 

2201. Consent of cotirt necessary .]~N 

count can be added to or amendment made in a 
indictment found by the grand jury without th 
consent of the ct. of trial. — R. v. Erringto- 
(1922), 16 Cr. App. Rep. 148, 0. O. A. 

2202. Discretionary power of court to allow.]- 
B. V. Frost, No. 1995, ante. 

2203. .] — R. V. Davison & Gordon, No 

2215, post. 

2204. Where voluntary bill preferred- 

Amendment not encouraged.] — ^Where the cas( 
has not been inquired into before a magistrate 
but the bill has been merely found by the grant 
jury, the ct. will not go out of its way to assisi 
tlie prosecution by amending the indictment S 
inserting certain names, on objection taken tha; 
the charges therein set out are not specified 
with sufficient particularity. — B. v. O’Callaghak 
( 1880), 14 Cox, 0. C. 499. 

2205. Time lor amendment — Before plea.] — 
R. V. Thompson, No. 2061, ante. 

2206. Before case goes to Jury.] — R. v. 

Frost, No. 1996, ante. 

2207. At close of case lor prosecution.] — 

As a general rule, a judge on the trial of an indict- 
ment will not allow an amendment to be made 
after counsel for the defence has addressed the 
jury. The proper course is for prosecutor’s counsel 
to adduce all his evidence & ask for the amend- 
ment before he closes his case, & if the amendment 
is made, prisoner’s counsel addresses the jury on 
the indictment as amended. — R. v. Bymbb (1853), 
3 Car. & Kir. 326. 

2208. After verdict.] — A count for receiving 

stolen goods the property of A., alleged that 
prisoner received the same, A. well knowing them 
to have been stolen. The error was discovered 
after verdict, & prisoner’s counsel moved in 
arrest of judgment, on which the ct. amended 
the count by striking out A. & inserting the name 
of privsoner : — Held : the ct. had no power to 
amend after verdict. — R. v. Larkin (1864), 
Dears. C. C. 365 ; 23 L. J. M. C. 125 ; 28 L. T. O. S. 
180 ; 18 J. P. 376 ; 18 Jur. 639 ; 2 W. R. 490 ; 
2 C. L. B. 775 ; 6 Cox, C. 0. 877, 0. C. R. 
Annotation : — Consd. R. v. Poolo Corpn, (1887), 19 Q. B. D, 

2209. .1 — An indictment stated that 

A. & B, were adjudicated bkpts., &; that A. & B. 


2208 ii. .] — On a case stated 

as to the effect of a verdict ; & for the 
amendment of the Indictment : — Held : 
the indictment could he amended, but 
as the point in question had never 
really been in issue at the trial a new 
trial should bo ordered on the amended 
indictment. — R. v. Stone, [1920] 
N. Z. L. R. 462.— N.Z. 

2208 ill . . ] — The Indictment may 

be amended at any stage of the trial, — 
R. V. -WILLANB (1 862), 1 Ind. Jur. 0. S, 
94 ; 1 Mad. 31.— IND. 

e. End of opening by prose- 

cution.] — In a case where three accused 
persons were indicted for “ that they 
did amongst themselves conspire,** the 


PART VI. SECT. 4, SUB-SECT. 13. 
2197 i. At court of trial.] — Deft, was 
charged with having set fire to a build- 
ing, the property of one H., *' with 
intent to dofroud.** The case opened 
by the Crown was that the prisoner 
Intended to defraud several Insurance 
companies, but the legal proof of the 
policies was wanting, 8c an amendment 
was allowed by striking out the words 
with Intent to defraud ** : — Held : 
the amendment was authorised & 
proper. — R. v. Cronin (1875), 36 
U. C. R. 342.— CAN. 

2197 ii. .] — R. V. Bissonette 

(1879), 2 L. N. 212 ; 23 L. C. J. 249.— 
CAN. 


2197 iii. .] — ^Where a bridge was 

wrongly described in an indictment as 
being in two townships : — Held : this 
could be amended at the trial. — R. v. 
Carleton County Corpn. (1882), 1 
O, R. 277.— CAN. 

2197 Iv. .] — ^An amendment to 

the Indictment changing the Christian 
name of the prosecutrix la proper to be 
allowed. — R. v. Faulkner (1911), 16 
B. C. R. 229,— CAN. 

2208 i. Time for amendment — After 
verdict.] — Indictment cannot be 
amended on a motion to set aside 
verdict, or for new trial. — R. v. 
Carleton County Corpn. (1882), 1 
O. R. 277.— CAN. 
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afterwards, with intent to defraud their creditors, 
unlawfully, within four months next before the 
presentation of a bkpcy. petition against them, 
they being traders, did pawn, etc., certain property 
which they had obtained upon credit, & had not^ 
paid for. On objection after verdict : — Held : 
the indictment did not show substantially the 
offence under Debtors Act, 1869 (c. 62), s. 11 (15), 
& an amendment could not then be made. — 
K. V, Oliver & Austin (1877), 36 L. T. 114 ; 41 
J. P. 310 ; 25 W. R. 823 ; 13 Cox, 0. C. 688, C. C. R. 
Annotation R. v. Knight (1878), 37 L. T. 801. 

2210. .] — R. V, Thompson, No. 2061, 

ante, 

2211. Where verdict conditional.] — 

R. V, Dossi, No. 2009, ante, 

2212. Where amendment too substantial.] — 

A prisoner was indicted for the misdemeanour of 
carnally knowing a girl between the ages of ten & 
twelve. The case was proved, but the girl was 
under ton : — Held : prisoner must bo acquitted. 

Criminal Procedure Act, 1851 (c. 100), s. 12, did 
not apply to this case. — R. v, Shott (1851), 3 
Car. & Kir. 206. 

2213. .] — In an indictment for obtaining 

money by false pretences, the pretence alleged was 
that deft, had been to B. on behalf of prosecutrix, 
& had served a certain order of affiliation on one 
J. & that he was entitled to receive for serving the 
said order the sum of 5s. : — Held : (1) this aver- 
ment was not supported by proof that deft, said 
that he had been with the order to B. to serve J. 

left it with the landlady where J. lodged, he 
being out, etc. ; (2) this was not an amendable 
variance within the meaning of 14 & 15 Viet. c. 100, 
s. 1.— R. V, Bailey (1852), 19 L. T. O. S. 11 ; 6 
Cox, C. C. 29. 

2214. .] — The ct. will not amend an in- 

dictment after plea, where, in its amended form, it 


might be demurrable for generality. — R. v, Lalle- 
MENT (1853), 6 Cox, D. C. 204. 

2216. .] — Upon the trial of an indictment 

against bkpts. under 12 & 13 Viet., c. 106, s. 251, 
for embezzling part of their personal estate to the 
value of £10, to wit, bank notes & money : — 
Held : the description of the money embezzled, 
although laid under a videlicet^ was a material 
averment, & such as the ct., in its discretion would 
decline to amend. — R. v, Davison & Gordon 
(1855), 7 Cox, C. C. 158. 

Annotation : — Mentd. R. v, Rogers (1877), 3 Q. B. D. 28. 

2216. .] — The ct. will not amend, under the 

Criminal Procedure Act, 1851 (c. 100), s. 1, an 
indictment by striking out the word “ felon- 
iously & thereby convert the charge into a mis- 
demeanour, where the document given in evidence 
to sustain a charge of forgery, made felony imder 
Forgery Act, 1831, 11 Geo. 4 & 1 Will. 4 (c. 66), 
ss. 3, 10, will not sustain the charge of felony, 
although evidence of a common law misdemeanour. 
— R. V. Wright (1860), 2 F. & F. 320. 

2217. .] — R. V, James, No. 2038, ante, 

2218. .] — There is no power to amend an 

indictment containing a count which charges 
prisoner, under Debtors Act, 1869 (c. 62), s. 13 (1), 
that in incurring a debt Tie obtained credit by 
false pretences, by striking out the allegations of 
false pretences from the count, & inserting therein 
an allegation that prisoner incurred the debt by 
means of fraud. — R. v, Benson, [1908] 2 K. B. 
270 ; 77 L. J. K, B. 644 ; 98 L. T. 933 ; 72 J. P. 
286 ; 24 T. L. R. 557 ; 52 Sol. Jo. 516 ; 21 Cox, 
C. C. 631, C. C. R. 

2219. .] — An indictment for obtaining 

money by false iiretences was amended by striking 
out a statement of a false pretence that certain 
articles were worth a certain sum of money ; — 
Held : the amendment ought not to have been 


judge on the completion of the prose- 
cutor’s opening speech, & before any 
evidence was given, allowed the in- 
dictment to bo amended by adding the 
words ** & with another person whose 
name to the prosecutor is unknown ” : 
— Held : the judge had no power to 
make the amendment. — R. v. Hill 
(1909), 9 S. R. N. S. W. 5G3.— AUS. 

f. After close of defence .] — 

Where stolon property has been laid 
in a wrong person, the indictment may 
be amended, oven after the counsel for 
prisoner has addressed the jury & 
closed. — R. V. FULLA.RTON & Crooks 
(1853), 6 Cox, C. C. 194.— IR. 

_ g. Where amcndincni too substan- 
tial — No evidence to support amend- 
ment.] — Prisoner was indicted for 
stealing the cattle of M. At the trial 
M. gave evidence that he was nineteen 
years of ago : that his father was 
dead, & the goods were bought with 
the proceeds of his father’s estate ; 
that nls mother was administratrix, & 
that the witness managed the property, 
&: bought the cattle m question. On 
objection taken the Indictment was 
amended, by stating the goods to bo 
the property of the mother, & no 
further evidence of her administrative 
character was given, the judge holding 
the evidence of M. sufficient, & not 
leaving any question as to the property 
to the jury : — Held : the judge had 
power to amend imder C. S. 0., o. 99, 
s. 78 ; but the conviction on the 
amended indictment could not be 
siwtained, there being no evidence of 
the mother’s representative character. 
“-R. V. Jacjkson (1809), 19 C. P. 280.— 
CAN. 

T ^ T—R. V, Carr (1872), 26 

L. C. J. 61.— CAN. 

k. .] — On the trial of the 

prisoner on an indictment charging 


him with receiving property which one 
M. had feloniously stolen, etc., the 
evidence showed that he had stolen 
the property, & that the prisoner was 
guilty of receiving the same, knowing 
it to have been stolen. For the defence 
it was proved that M. had been nre- 
viously tried on a charge of stealing 
the same property & acquitted. The 
prosecution then applied to strike out 
of the indictment the allegation that 

M. had stolen the property, & to insert 

the words “ some ovil-disposed per- 
son,” which the judge allowed: — 
Held : the amendment was improperly 
nllnwAil T? .1 irwunTTartM (1876) 20 

N. B, R. 259,— CAN, 

l. Where accused not prejudiced.] 
— Prisoner was indicted for indecent 
exposure ” in a certain public place in 
the presence of divers persons.’^ 

The evidence showed the act to have 
been committed on the verandah of a 
private house & where it could not bo 
seen from the public road, in the pre- 
sence of several young girls : — Held : 
judge was right, imder Criminal Law 
Amendn^ent Act, s. 313, in amending 
the indictment according to the proof 
by striking out the word ” public ” as 
immaterial, the prisoner not being 
thereby projudioed in his defence on 
the merits. — R. v, Madercink (1899), 
20 N. S. W. L. R. 36.— AUS. 

m. .] — A judge has power under 

Crimes Act, 1900, No. 40, s. 365, to 
amend a material variance if satined 
that the accused will not thereby be 


offence was committed ; (2) an in- 

dictment is not incapable of amend- 
ment merely because, as it stands, it 
does not show jurisdiction on its face. — 
R. V. Hinde (RK)2), 22 N. Z. L. R. 436. 
— N.Z. 

o. Description of intent.] — An in- 
dictment that ‘‘ A. attempted to kill 
& murder D.” sufficiently discloses an 
indictable offence, & the ct. has the 
power to allow it to bo amended so as 
to read that ” A. with intent to commit 
murder, sJiot at D.” — R. v, Mooney 
(1905), Q R. 15 K. B. 57.— CAN. 

p. Description uj ujjtTitvo — 

different in character from that originally 
charged.] — An indictment charged deft, 
with knowingly & fraudulently by false 
pretences obtaining $500 from the N. 
Bank, after the evidence had partially 
been taken, the ct. allowed an amend- 
ment of the indictment to charge that 
deft, did in incurring a debt or liability 
to the N. Bank obtain credit under false 
pretences. Upon such amendment the 
jury found deft, guilty : — Held : Criminal 
Code, s. 889, allowing amendments to 
indlotmontfl when there is a variance 
between the evidence given & the 
charge did not permit of amendments 
charging an offence different in 
character from that originally charged. 
— R. V. Cohen (1912), 22 O. W. R. 
456 ; 3 O. W. N. 1409 ; 26 O. L. R. 
497 5 D. L. R. 437.— CAN. 

q. .3 — R. V. Wallace 

(1915), 8 W. W. R. 671 ; 24 D. L. R. 
825 ; 8 Alta. L. R. 472.— CAN. 


prejudiced in his defence or suffer any 
substantial wrong. — R. v, Jackson 
(1904), 4 S. R.^. S. W. 732 ; 21 
N. S. W. W. N. 241.— AUS. 

n. Description of place where offence 
committed,] — Senwle: (1) an indict- 
ment may be amended by supply- 
ing an allegation of the place where the 


r. .3 — The ct. has power 

to allow words to be struck out of 
an indictment if the alteration does 
not vary the crime with which the 
panel is charged.— H.M. Advocate v. 
MTntobh (1881), 8 R. (C^ of Sess.) 
13 ; 18 Sc. L. R. 290.— SCOT. 

g, Second offence included 
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Sect, 4 . — Form of indictments: Suh-secta. 13 & 14* 
Sec t. 5 ; Suh-sect 1.] 


made. — 

C. 0. K. 


•R. V. Cohen (1909), 3 Cr. App. Rep. 180, 


Annotation: — Befd. R. v. Thompson, [1914] 2 K. B. 99. 

2220. Indictment as amended stands.] — If it is 
contended that we cannot alter the verdict upon 
an amended indictment to a verdict upon the 
indictment before it was amended, I should say 
that that was so (Blackburn, J.). — R. v. Prit- 
chard (1861), Le. & Ca. 34 ; 30 L. J. M. C. 169 ; 
4 L. T. 340 ; 25 J. P. 484 ; 7 Jur. N. S. 557 : 9 
W. R. 579 ; 8 Cox, C. C. 461, C. C. R. 

Annotation : — ^Refd. H. v. Webster (1861), Le. & Ca. 77. 

2221. .] — When an in^ctment is amended 

at the ct. of trial, the Ct. of Crown Cases Reserved 
cannot consider it as it originally stood, but only 
in its amended form. — R. v. Webster (1861), 
Le. & Ca. 77 ; 31 L. J. M. C. 17 ; 6 L. T. 327 ; 26 
J. P. 212 ; 7 Jur. N. S. 1208 ; 10 W. R. 20 ; 9 
Cox, C. C. 13, C. O. B. 

Annotation : — Rofd. R. v. Lowrie (1867), 36 L. J. M. C. 24. 

2222. .] — Prisoner worked at a mill in the 

same room with three fellow-workmen, &; was sent 
by them on pay-night for the wages of the four 
from the casiiier of the works. The casliier gave 
the money for the four in a lump to prisoner, who 
then went away & never gave any of it to his 
fellow-workmen. He was indicted for the larceny, 
& the indictment laid the property in the money 
in the workmen. At the trial, the indictment was 
amended by alleging the property to be in the pro- 
prietors of the works, instead of the workmen : — 
Held : the property was rightly laid as at first, in 
the men, & not in the masters, & as the con- 
viction had taken place on the amended indict- 
ment, which was wrong, the conviction must be 
quashed. — R. v. Barnes (1860), L. R. 1 C. C. R. 
45 ; 35 L. J. M. C. 204 ; 14 L. T. 001 ; 30 J. P. 
420; 12 Jur. N. S. 549 ; 14 W. R. 805 ; 10 
Cox, C. C. 255, 0. C. R. 


Sub-sect. 14. — Order for Particulars. 

2223. When granted— Conspiracy.] —An indict- 
ment for conspiracy “ to defraud W. of divers 
goods & in pursuance of the conspiracy defrauding 
him of divers goods, to wit of the value of £100,” 
cannot be quashed for not specifying the par- 
ticular goods of which the prosecutor has been 
defrauded. 


Senible : the ct. in such a case will not call upon 
prosecutor to deliver to deft, a particular of the 
goods referred to in the indictment. — R. v. 
(1819), 1 Chit. 698. 


Annotations : — Mentd. R. v. Parker (1842), 3 Q. B. 292: 
R. V. Blake (1844), 6 Q. B. 126. 


2224. .] — If the counts of an indie 

ment for a conspiracy be framed in a general for 
a judge will order that prosecutor shall fumi 
defts. with a particular of the charges, & th 
particular shoiild give the same information 
defts. that would be given by a special coue 
But the judge will not compel prosecutor to sta 
in his particular the specific acts with which t] 
defts. are charged, & the times & places at whi( 
those acts are alleged to have occurred. — R. 
Hajviilton (1836), 7 C. & P. 448. 

Annotation : — ^Reid. R. v. O ’Connell (1844), 5 State Tr. N. S. 

2225. .]— R. V. Ward (1844), 

L. T. O. S. 352. 

2226. .] — Where an indictment for 

conspiracy is in general terms, & does not set ov 
the overt acts, the ct. will, on the application ( 
deft., direct prosecutor to furnish a particul£ 
of the overt acts. — R. v. Rix Senior (1850), 
New Mag. Cas. 41 ; 14 L. T. O. S. 379 ; 14 J. P. Jc 
255. 

2227. :] — On an indictment agains 

several defts. for a conspiracy, it appeared tha 
there were eight counts, setting out particula 
charges, & one count charging defts. in genera 
terms with a conspiracy to defraud by diver 
subtle means contrivance's : — Held : defts. wer 
entitled to have particulars given them of th 
specific charge intended to be relied on in suppor 
of the general count. — R. v. Alleyne (1851), L 
L. T. O. S. 99, 111 ; 15 J. P. 835. 

2228. .] — R. V. Probert, Hamp & 

Watkins (1852), Dears. 0. C. 32, n. 

2229. .] — Where an indictment foi 

conspiracy charges the offence in general terms 
deft, is entitled to particulars of the charge 
although there has been a previous committal b} 
a magistrate. 

Where an indictment contained counts charging 
a conspiracy to cheat tradesmen of goods, without 
mentioning any specific case, or name, time, oi 
place : — Held : deft, was entitled to such par- 
ticulars. — R. V. Rycropt (1852), 6 Oox, 0. 0. 70. 

2230. .] — R. V. Mellersh (1852), 18 

L. T. O. S. 241 ; 16 J. P. Jo. 53. 

2231. .] — On a general count for 

conspiracy, deft, is entitled to particulars of the 
acts relied upon in support of the charge, but on a 
special count alleging the overt acts, the ct. will 
not order particulais to be furnished, in the 
absence of an affidavit on the part of deft., that he 
has no knowledge of the overt acts charged, & 
does not possess sufficient information to enable 
him to meet them. 

Qn. : whether with such an affidavit, deft, 
would be entitled to particulars. — R. v. Esdaile, 


in first.] — Deft, was indicted for that 
he “unlawfully did cause to he taken 
by B. certain poison . . . with Intent 
thereby to endanger the life of B.“ 
The trial of deft, upon this indict- 
ment was begun ; but at the con- 
clusion of tho case for the Crown the 
judge, being of opinion that there was 
no evidence to support the charge, 
amended the indictment so that it 
read, “ did cause to be administered 
to or taken by B. certain poison . , . 
with intent thereby to injure, aggrieve, 
or annoy B.“ The original charge 
was probably intended to he laid under 
Criminal Code, s. 277, though it did 
not follow the language of that sect., 
the amended charge was laid under 
sect. 278 ; — Held : an act of one person 
which Is Intended to endanger the life 
of another person Includes an act to 
injure, aggrieve, or annoy such other 
person ; &, therefore, if not proved 
guilty of the offence charged in the 


original indictment, deft, might, with- 
out any amendment, have been con- 
victed of the offence of administering 
poison with intent to injure, aggrieve, 
or annoy ; &, as the grand jury as- 
sented to tho Indictment for the major 
offence, they must bo found to have 
approved of an indictment for the 
minor offence. — R. v. Voll (1920). 48 
O. L. R. 437 ; 57 D. L. R. 440; 19 
O. W. N. 270.~CAN. 


. h Z Conformable to statute.] — 

A defective indictment is amendable 
under 32 & 33 Viet. o. 20, s. 32. — R. v. 
Flynn (1878), 2 P. & B. 321.~-CAN. 


a* .] — Deft, was indicted 

& convicted for a criminal assault 
committed upon the person of W., “a 
girl under the age of fourteen years, 
to wit, of the ago of eight years.” 
It was not alleged in tho indictment 
that the person upon whom tho offence 


was committed was not tho wife of 
prisoner : — //eld : tho expression in 
the Code, s. 266, “ not being his wife,” 
is an exception, &, if roiiuired to ho 
stated in the Indictment & negatived, 
tho defect could have be< * 'remedied 
by the judge by an amendm under 
sect. 723 (2). — R. v. WnioUx h)6), 
39 N. S. R. 103.— CAN. 

b. Amendment allowed as terms of 
granting application to withdraw plea.] 
— An indiotineut, framed uuder Insol- 
vent Act of 1869, 8. 147, omitted the 
words “ wltli intent to defraud his 
creditors.” Deft, pleaded to the in- 
dictment, hut afterwards applied for 
leave to withdraw his plea & demur, 
the judge decided that, if he allowed 
this he should also permit tho prose- 
cutor to amend the indictment by 
inserting those words : — Held : his 
decision was right. — R. v. McLean 
(1877), 1 P, & B. 377.—CAN. 
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Pakt VI. — ^Indictments. 


B. V, Brown, R. v. Stapleton (1867), 6 W. R. 60; 
8 Cox, 0. 0. 69 ; 21 J. P. Jo. 772. 

2232. •] — An indictment charged 

defts. with conspiring with divers other persons 
to obtain by false pretences certain property from 
prosecutor. The ct. made an order for particulars 
of the name or names of the divers other persons 
to be given to defts. 

’VVHiere the names are unknown that must be 
stated in the indictment. — R. v. Perrin & Burst 
(1908), 72 J. P. 144 , 24 T. L. R. 487. 

2233. Embezzlement.] — If a prisoner, in- 

dicted for embezzlement, does not know the 
specific acts of embezzlement intended to be 
charged against him, he should apply to prosecutor 
for a particular of the charges, & if it be refused, 
the judge will, on motion, supported by proper 
affidavits, grant an order for such particular to 
be given, & postpone the trial, if necessary. Such 
particular ought, at least, to state the names of 
the persons from whom the money is alleged to 
have been received. — R. v, Hodgson (1828), 3 
0. & P. 422. 

Annotation : — Mentd. R. v. Lister (1856), 26 L. J. M. 0. 26. 

2234. .] — Where a party is charged 

with embezzlement, the judge, before the indict- 
ment is found, will order prosecutor to furnish 
prisoner with a particular of the charges, if prisoner 
makes an affidavit that he does not know what 
the charges are, & that he has applied to prosecutor 
for a particular, & it has been refused. — R. v. 
Bootyman (1832), 5 0. & P. 300. 

Annotation : — ^Befd. R. v. Haslam (1855), 26 L. T. O. S. 108. 

2235. .] — The ct. will not order par- 

ticulars of a charge to be delivered to a deft, upon 
an indictment not before the ct. — R. v, Haslam 
(1855), 26 L. T. O. S. 108 ; 1 Jur. N. S. 1139 ; 
4 W. R. 122 ; 19 J. P. Jo. 750. 

2236. Nuisance.] — An indictment for a 

nuisance contained twelve counts, describing the 
nuisance in different ways, & charging it to have 
been committed in different parishes & counties 
within the jurisdiction of the Central Criminal 
Court. This ct., on reading the indictment only, 
which had been removed by certiorari, & without 
affidavit, ordered prosecutor to give deft, a note 
of the several acts of nuisance which he intended 
to prove. — R. v. CuRWOOD (1835), 3 Ad. & El. 
815 ; 1 Har. & W. 310 ; 5 Nev. & M. K. B. 369 ; 
3 Nev. & M. M. C. 293 ; 111 E. R. 623. 

Annotation : — ^Refd. R. v. Brown, R. v. Esdaile, R. v, 

Stapleton (1857), 21 J. P. Jo. 772. 

2237. .] — R. V, Downshire (Marquis) 

(1836), 4 Ad. & El. 698 ; 6 Nev. & M. K. B. 92 ; 
3 Nev. & M. M. C. 639 ; 111 E. R. 950. 
Annotations: — ^Mentd. R. v. Milverton (1836), 5 Ad. & El. 

841 ; R. v. Jones (1840), 12 Ad. & El. 684 ; R. v. Crioklado 

St. Mary (1850), 15 L. T. O. S. 296 ; Gwyn v. Hardwicko 

(1856), 1 H. & N. 49 ; BaUey r. Jamieson (1876), 1 C. P. D. 

329 ; R. V. Kent JJ. (1904). 73 L. J. K. B. 858. 


2238. Barratry.] — On indictment for 

barratry, deft, must have a copy of the articles. — 
R. V. Ward (1701), 12 Mod. Rep. 616 ; 88 E. R. 
1488. 

2239. .] — Goddard v. Smith, No. 

2337, post, 

2240. .j — In an indictment of 

barratry, deft, is entitled to a copy of the articles, 
which are to bo insisted on against him at the trial. 

In an indictment for keeping a common bawdy 
house or gaming house, though the charge is 
general, yet particular facts may be given in 
evidence. — Clarke v, Periam (1742), 2 Atk. 333, 
337 ; 9 Mod. Rep. 340 ; 26 E. R. 603 ; sub nom, 
Clark v, Periam, Periam v, Clark, 1 Coop. temp. 
Cott. 641, L. C. 

2241. Application must be made to court of 
trial.] — R. V, Haslam, No. 2235, ante. 

See, now, Indictments Act, 1915 (c. 90), s. 3, 
sched. I., r. 4. 


Sect. 5.-~FINDING OF AN INDICTMENT BY A 
GRAND JURY. 

Sub-sect. 1. — In General. 

2242. Must be found by twelve.] — The caption 
of an indictment must show that it was taken on 
the oath of twelve men. — Clyncard’s Case (1599), 
Cro. Eliz. 654 ; 78 E. R. 893. 

2243. .] — Aylett V, R., No. 2322, post, 

2244. Number of grand Jury — Whether more 
than twenty-three.] — A grand jury must not 
consist of more than 23. If more than 23 have 
been sworn & have found a bill, the ct. will not, 
on that account, quash the indictment after deft, 
has removed it by certiorari, gone to trial, & been 
convicted. 

The caption of the indictment on which deft, 
had been convicted as above stated the present- 
ment to be made by the oaths of A., B., C., D., 
etc., naming 12 grand jurors, & others, good <fc 
lawful men, etc. A rule was obtained, with a view 
to a writ of error, calling on the clerk of the peace 
to show cause why the caption should not be 
amended by inserting the true names & number of 
the grand jury sworn : — Held : (1) the caption was 
not incorrect in omitting to state the number & 
all the names of the grand jury & under the circum 
stances, no amendment could be made in it ; 
(2) the ct. would refuse to receive an affidavit 
from a grand juryman as to the number of grand 
jurors or what passed in the grand jury room. — 
R. V. Marsh (1837), 6 Ad. & El. 236 ; Will. Woll. 
& Dav. 150 ; 6 L. J. M. C. 153 ; 1 Jur. 38 ; 112 
E. R. 89 ; sub nom, R. v, March, 1 J. P, 245. 
Annotations: — Generally, Mentd. O’Brion v. R. (1849), 

3 Cox, C. C. 360 ; R. v, Yatos (1883), 48 J. P. 102. 


PART VI. SECT. 4, SUB-SECT. 14. 

22331. Whengranted — Embezzlement , ] 
— Semble : in case of embezzlement the 
ct. will order the accused to bo fur- 
nished with a full bill of particulars. — 
R. tj. Hughes (1850), 4 Cox, C. C. 447. 


0 . False pretences.] — In an 

Indictment for obtaining money by 
false pretences prisoner is entitled to 
be informed what the false pretences 
were : & where the information is in- 
suffleiont particulars will be ordered. — 
R. V, Kingston (1904), 24 N. Z. L. R. 
201,— N.Z. 


. d. Discretion of courf ,] — I 

is within the discretion of the trla 
judge to order particulars or not. — H 
Clarke (1908), 9 W. L. R. 243 ; ] 
Alta. L. R. 358.— CAN. 


PART VI. SECT. 5, SUB-SECT. 1. 

e. Number of grand jury,] — Tho 
sheriff having erroneously chosen 24 
grand jurors in place of 12, & tho first 
12 alone having been called, &, one of 
them finding himself ill, 11 only were 
sworn, who brought In a true hill for 
murder against the person ; — HeJd : 
their report was valla, tho law not 
requiring the agreement of more than 
7 grand jurors in all the provinces 
where tho number does not exceed 13. — 
R. V. Poirier (1898), Q. R. 7 Q. B. 
483.~-CAN. 

f. Objection to constitution of grand 
jury.] — A person committed to trial 
cannot object to tho constitution of the 
grand jury after they have dealt with 
the Indiotmont. — R. v. Roberts (1923), 
39 Can. Grim. Cas. 324.— -CAN. 


g. Swearing of gratid jury — Whether 
accused need be present .] — R. v. Mathu 
RIN (1903), Q. R. 12 K. B. 494.— CAN. 

h. Disqualification — Prosecutor.] — 
Where one of the grand jurors, by 
whom an Indictment for forcible entry 
8c detainer was found was the prose- 
cutor, tho indictment was quashed, 
though after plea. — R. v. Cunard 
(1838), Ber. 500.— CAN. 

Is. J — Applt. was in- 
dicted for perjury. Complainant had 
been summoned to act as a grand 
juror for the assizes at which the trial 
took place. Complainant was present 
with the grand jury when It was 
charged &;when the presentment of a 
true bill was made. While the bill was 
under consideration by the grand jury 
one of the jurymen to whom the com- 
plainant had stated that it was a 
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AND PrOOEDUEE. 


Sect 6. — Finding of an indictment hy a grand jury: 
Sub-sects, 1 cfc 2.] 

2245. .] — Qu, : whether the number 

of jurors sworn upon the grand inquest is necessarily 
limited to 23. — Staffordshire Grand Jury 
(1848), 3 Cox, C. C. 433. 

2246. Peer may not serve — Irish peer member 
of House of Commons.] — An Irish peer ought not 
to serve upon a grand jury unless he is a member 
of the House of Commons. — Irish Peer Case 
(1806), Russ. &, Ry. 117, C. C. R. 

2247. Right to chalienge.] — R. v, Lewis (1679), 
7 State Tr. 250. 

2248. Admission of counsel to grand Jury room 
— Former practice.] — Regicides’ Case (1660), 5 
State Tr. 947 ; Kel. 7 ; 84 B. R. 1056. 

Annotations: — ^Mentd. R. v. Kinloch (1746), Fost. 16, 26; 

Croethwaito v. Gardner (1852), 18 Q. B, 640. 

2240. .] — R. V, Shaftesbury (Earl) 

(1681), 8 State Tr. 759. 

Annotation Mentd. R. v. Boyes (1861), 1 B. & S. 311. 

2250. Admission of solicitor to grand jury room 

— Whether allowed.] — R. v. Webb (1737), 2 

Stra. 1068 ; 93 E. R. 1037. 

Arinotaiion : — ^Refd. Ex p. Friend (1886), 2 T. L. R. 746. 

2251. No liability in respect of discharge of duty.] 

— When a grand inquest inlets one of murder 
or felony, & after the party is acquitted, no writ 
of conspiracy lies for him against the indictors. — 
Floyd v. Barker (1607), 12 Co. Rep. 23; 77 
E. R. 1305. 

Annotations: — Refd. Groenvelt v. Burwell (1700), 1 Ld. 
Raym. 454 ; Ebon v, Neville (1861), 10 W. R. 6 ; Kemp 
V , Neville (1861), 10 C. B. N. S. 523. Mentd. Bamordieton 
V . Soamos (1674), Frcem. K. B. 380 ; Gwinne v, Poole 
(1602), 2 Lut. 1560 ; R, v. Almon (1765), Wilm. 243 : 
Basten v. Carew (1825), 3 B. & C. 649 ; GJamett v. Ferrand 
(1827), 6 B. & C. 611 ; Dawkins v, Rokeby (1873), L. R. 

8 Q. B. 255. 

2252. .] — Macclesfield (Earl) v. Starkey 

(1686), 10 State Tr. 1329. 

2253. Misconduct of grand jury — Indictment for 
non-repair of highway — Interest of members of 
grand jury.] — The Ct. of Q. B. granted an informa- 
tion against the inhabitants of a parish for non- 
repair of a road, where it was deposed that a bill 
of indictment had been preferred at the assizes 
but thrown out by the ^and jury ; that two of the 
grand jurors were proprietors of land in the parish ; 
that one of them who had acted on behalf of the 
parish at an earlier stage of the dispute had stated 
to the foreman that the road was useless ; & that 

finding of the indictment ; such depositions being j 


contradicted only by general statements that 
two had taken no undue or active part in oppoi 
the finding. — R. v, Upton St. Leonard’s (Inh. 
tantb) (1847), 10 Q. B. 827 ; 2 New Mag. i 
166 ; 2 New Sess. Oas. 582 ; 16 L. J. M. C. 

8 L. T. O. S. 614 ; 11 J. P. 327 ; 11 Jur. 3 
2 Cox, C. 0. 258 ; 116 E. R. 313. 

Annotation : — Mentd. Bailey v. Maoaulay (1849), 19 L. J. C 

73. 

2254. Whether presentment necessary — Sec 
trial after repeal of Grand Juries (Suspension) J 
1917 (c. 4) — Effect of Interpretation Act, 1 
(c. 63), s. 38 (2).] — Wlien an indictment was d 
tried during the operation of Grand Juries (S 
pension) Act, 1917 (c, 4), & the trial adjourr 
the jury having disagreed, a second trial ^ter 
repeal of that statute was within Interpretat 
Act, 1889 (c. 63), s. 38 (2), so that no presentm 
by a grand jury was necessary. — R. v. '' ' 
R. i;. Barr (1922), 91 L. J. K. B. 562 ; 126 L, 
642 ; 86 J. P. 135 ; 38 T. L. R. 393 ; 66 Sol. 
474 ; 27 Cox, C. C. 185 ; 16 Cr. App. Rep. 1 
109, C. C. A. 


Sub-sect. 2. — Evidence before Grand Jltr 

2255. Attendance of witnesses — All wltnes 
bound over.] — All the witnesses bound over 
give evidence should go before the grand jury 
R. V. Carpenter (1844), 1 Cox, C. C. 72. 

2256. Witnesses should be sworn — Effect 
witness not being sworn.] — If witnesses go befi 
the grand jury without being sworn, & the bill 
found & prisoner tried & convicted, it is pro] 
to recommend him for a free pardon. — R. 
Dickinson (1819), Russ. & Ry. 401, C. C. R. 

2257. Presentment of a constable must 

on oath.] — The presentment of a constable for a 
offence, whether at assizes or quarter sessio 
must be made upon oath, before the grand jury. 

A constable may present upon his own kno 
ledge ; but his presentment must be made up 
oath. Every such presentment ought to be ma 
upon oath before the grand jury, & to be regula: 
returned by them, in order to its having any foi 
or validity. No man ought to be put upon 1 
trial except upon an indictment found on oa 
(Lord Tenterden, C.J.). — R. v, Somersetshi] 
JJ. (1827), 1 Man. & Ry. K. B. 272 ; 1 Man. 
By. M. C. 81. 

VX i3 TV VCIil. YV AAA AJ 

vitiate indictment.] — When the grand jury ha 


deplorable case, but it had com© to 
the pass that either ho or the accTisod 
would have to leave the towh, repeated 
this statement to other grand jurors : — 
Held : neither the fact of the presence 
of the complainant as a member of tho 
grand jury nor the statement made by 
him constituted a well-founded objec- 
tion to the constitution of the grand 
jury which had passed upon the In- 
diolment, which therefor© could not 
be qufiished under (Mmlnal Code, s. 899. 
— Veronneau V . R. (1917), 64 S. C. R. 
7 ; 27 Can. Grim. Gas. 211 ; 270 W. R. 
276 ; 33 D. L. R. 68. — CAN. 

1. Agent of prosecutor.] — 

Deft, was indicted for conspiracy to 
prevent G. from recovering bis rents. 
W., agent of C., was on the grand 
jury, which found the bill : — Held : 
W. was incompetent. Sc the Indictment 
must be quashed. — R. v. Gorbet 
(1866), 1 P. E. I. 262.— CAN. 

nj. Member of grand jury 

foreman of coroner* s jury ,] — Prisoner 
had been found guilty of murder. W., 
on© of the grand Jury, which found the 
bill against him, had previously acted 


as foreman of the coroner’s jury, which 
had returned a verdict of murder 
against prisoner. The objection had 
been taken before tho jury were 
sworn : — Held : as the objection did 
not affect tho justice of tho proceeding 
the appln. must be refused. — R. v. 
Downey (1869), 1 P. E. 1. 291.— CAN. 

n. Ajjinity to prisoner.] — A 

true bill being found against deft., 
deft, moved to have same quashed on 
three gromids : (1) one of the grand 
jurors who found the bill was of 
affinity to deft. In tho seventh degree ; 
(2) tho names of two persons on the 
jury were not the same as those con- 
tained in the panel annexed to tho 
venire facias; (3) that one of the 
grand jurors had previously to the 
finding of tho indictment expressed an 
opinion as to d©ft.’s guilt, was hostile 
to deft. : — Held : the first ground 
alleged was not suflacient to quash au 
indictment. Sc from the evidence the 
second Sc third grounds were also 
insufficient. — R. v. Lawson (1888), 
2 P. B. I. 398.— CAN. 

o. Presence of other jurors neces- 
sary at time foreman suxfm ,] — It is 


essential that, at the time the forom 
of the grand jury is sworn the otl 
Jurors be present & hoar the ot 
taken by their foreman. — BA lano 
t». R. (1904), Q. R. 12 K. B. 69.— Ci<l 

p. night of amendment of bill bef 
finding.] — A bill of indictment 
a misdemeanour was sent up 
the grand jury : — Held : until t 
grand jury had found it to be a ti 
bill, the proceedings in relation to 1 
form of the bill wore ex parte. Sc A.- 
was at liberty to amend. — R. 
O’Gonnell (1843), 3 Oaw. Sc D. 151. 
IR. 

q. Presentment to grand jury 
adjoining county — Notices not served 
Effect o/.l— When a bill of indlctme 
wa/S preferred to the grand Jury of t 
adjoining county, for an offence oo] 
mltted in the county of a city, und 
tho provisions of the 9 Geo. 4, c. f 
Sc found there, but no notices wc 
served, nor the information romov 
from the custody of the clerk of t 
peace for the ooimty of tho city ; 
Held : a new indiotment might 
preferred in the ooimty of the city. 
R. V . Duffy (1849), 1 Ir. Jur, 81. — I 
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found a bill, the judges before whom the case 
comes to be tried, ought not to inquire whether 
the witnesses were nroperly sworn previously to 
their going before the grand jury. Semhle : an 
improper mode of swearing them will not vitiate 
the indictment, as the grand jury are at liberty 
to find a bill upon their ovm knowledge merely. — 

B. V. Bussell (1842), Car. &; M. 247. 

2259« — ^ •} — The witnesses against a 

prisoner charged with larcency were, previously 
to their examination before the grand jury, sworn 
in open ct. by the c*4er of the ct. : — Held : they 
were properly sworn. — R. v. Tew (1866), Dears. 

C. 0. 429 ; 24 L. J. M. C. 62 ; 24 L. T. O. S. 279 ; 

3 W. R. 178 ; 19 J. P. Jo. 66, C. C. R. 

2260. Duty of foreman to initial names of 
witnesses examined — Indictment quashed for 
omission to do so.] — R. v, Breslauer (1904), 68 
J. P. Jo. 341. 

2261. Accomplice may give evidence.] — An 

accomplice may give evidence before a grand jury 
to support an indictment against a parti cens 
criminvi, & a bill so found is good, although the 
accomplice be not previously admitted a witness 
for the Crown & was carried from the prison before 
the grand jury by means of surreptitious & illegal 
order.— R. v, Dodd (1777), 1 Leach, 166, C, C. R. 

2262. .] — R. V. Perceval (1833), 1 Lew. 

C. O. 156. 

Annotatwn : — Refd. R. v. O’Connor (1843), 4 State Tr. N. S. 
935. 

2263. .] — Where A. was committed for 

feloniously inciting B. to commit a felony, & B. 
for committing the said felony, the judge, on the 
application of counsel for the prosecution, 
permitted B. to go before the grand jury & bo 
examined as a witness against A. — R. v. Sharp 
(1846), 10 J. P. 220. 

2264. Accused cannot giye evidence.] — A person 
charged with an offence has no right to give 
evidence on his owm behalf before the grand jury. — 

B. V, Saunders (1898), 63 J* P. 24 ; 15 T. L. R. 
104, C. C. R. 

Annotation: — ^Mentd. R. v. Yeldham (1922), 128 L. T. 28. 

2265. .] — Criminal Evidence Act, 1898 (c. 

36) does not confer on a prisoner the right of giving 
evidence on his own behalf before the grand jury. — 
R. V. Rhodes, [1899] 1 Q. B. 77 ; 68 L. J, Q. B. 
83 ; 79 L. T. 360 ; 62 J. P. 774 ; 47 W. R. 121 ; 
15 T. L. R. 37 ; 43 Sol. Jo. 46 ; 19 Cox, C. C. 182, 

C. C. R, 

Annotations: — ^Folld. R. v. Saundora (1898), 63 J. P. 24. 
Mentd. R. v. OUis, [1900] 2 Q. B. 758 ; R. v. Wyatt, [19041 


1 K. B. 188 ; R. v. Smith (1905), 92 L. T. 208 ; R. r. 

Bond, [1906] 2 K. B. 389 ; R. v. Oharlesworth (1910), 4 Or. 

App. Rep. 167 ; R. v. Stone (1910), 6 Cr. App. Rep. 89 ; 

R. V. Boyle & Merchant, (1914] 3 K. B. 339 ; R. v. Mason 

(1914), 111 L. T. 336. 

2266. When depositions may be read — Not on 
suspicion that witness has been tampered with.] — 

A grand jury cannot, on a suspicion that the wit- 
ness has been tampered wdth by prisoner, receive 
in evidence his written examination in lieu of his 
parol testimony, for the purpose of finding a bill. — 
Denby’s Case (1789), 1 Leach, 514. 

2267. Not where witness refuses to give 

evidence.] — A material witness refused to give 
any evidence whatever to the grand jury ; — Held : 
the grand jury could not read the deposition of 
such witness as evidence to enable them to find a 
bill.— R. V. Rendle (1861), 11 Cox, C. C. 209. 

2268. Where witness too ill to attend.] — 

Under Indictable Offences Act, 1848 (c. 42), s. 17, 
the deposition of a witness, who is so ill as not to be 
able to travel, may bo read in evidence before the 
grand jury. — R. v. Clements (1851), 2 Den. 261 ; 
T. & M. 579 ; 4 New Sess. Cas. 623 ; 20 L. J. M. C. 
193 ; 17 L. T. O. S. 136 ; 15 J. P. 338 ; 15 Jur. 
407 ; 6Cox, C. C. 191,C. C. R. 

2269. Proof of illness.] — Depositions 

of an absent witness are not admissible before the 
grand jury without medical evidence of his illness. — 
R. V. Philips (1858), 1 P. & F. 106. 

Annotation .—Mentd. R. v. Cohen (1907), 71 J. P. 190. 

2270. .] — Upon a bill of indict- 

ment being presented, the grand jury made an 
application for the deposition of an absent witness ; 
— Held : they were entitled to peruse the deposi- 
tion without formal proof that the witness was too 
ill to travel. 

The grand jury were not bound by any rules of 
evidence. They were a secret tribunal & might lay 
by the heels in jail the most powerful man in the 
country by finding a bill against him, & for that 
purpose might even read a paragraph from a 
newspaper (Byles, J.). — R. v. Bullard (1872), 
12 Cox, C. C. 353. 

2271. & of due taking of deposi- 

tion.] — The deposition of a witness in a criminal 
prosecution who has travelled to the assize town, 
but is too ill to attend ct. for examination, may be 
read before the grand jury, after the illness of the 
witness & the due taking of the deposition had been 
proved to the satisfaction of the judge. — R. v, 
Wilson (1874), 12 Cox, C. C. 622. 

2272. .] — When a witness 


PART VI. SECT. 6, SUB-SECT. 2. 

2260 i. Dnty of foreman to initial 
names of witnesses examined — Whether 
indidment quashed for omission to do so . ) 
— Held : the directions In Criminal Code, 
1892, 8. 645, are of a mandatory cha- 
racter, & failure to affix the Initials, et c. , 
as directed, will not constitute sufficient 
mund for quashiniT an indictment. — 
R. V. Townsend & Whitino (1896), 
28 N. S. R. 468.— CAN. 

2260 U. .] — The foreman’s 

omission to put his initials opposite 
the names of the Crown witnesses on 
the back of an indictment does 
not nullify the proceedings. — R. v. 
BucrtANAN (1898), 12 ManTX. R, 190. 
—CAN. 

2260 iil. R. V. Holmes 

(1902), 9 B. C. R. 294 ; 22 C. L. T. 
437. — CAN. 

S260 W. .] — The omission 

oy thio foreman to initial the names 
of the witnesses examined before the 
gmnd Jury, as required by law, is a 
fa,bw defect, & has the effect of an- 
J^hlUng the indictment. — BAlanoer v. 
R. <m4), Q. R. 12 K. B. 69,— CAN. 


r. Grand jury decide what evidence 
they will hear.] — ^Tho grand jiiry have 
the right to decide for thomselvos 
upon what evidence they will find a 
hill, & the ct. have no power to inquire 
into the proceedings before them, or 
as to the nature of the evidence which 
they took into consideration. — R. v. 
CHETWYND (1891), 23 N. S. R. 332. — 
CAN. 

f. Affidavits taken at preliminary 
investiqaiion.] — Affidavits taken at a 
preliminary investigation before a 
magistrate, but not in presence of the 
accused, cannot be used as evidence 
before the grand jury, in the absence 
of the witnesses. — R, v. Oarbbay 
(1887), IS Q. L. R. 100,— CAN. 

t. Witnesses may he examined in 
any order .] — R. v, Mathurin (1903), 
Q. R. 12 K, B. 494.— CAN. 

a. When depositions may he read 
— Whether proof of illness or absence 
Tieccssary.)— Upon a bill of indictment 
being presented, the grand jury re- 
ported that without the evidence of 
an absent witness they had no materials 
to find a bill:— JWcW: they were 
onUtled to peruse the depositions 


without proof that the witness w'as too 
ill to travel or absent from Canada. — 
K. V. Howes (1886), 1 B. C. II. pt. 11, 
307.— CAN. 

hearings before magis- 
trate — Depositions of first hearing 
only read to grand jury.] — Accused 

S Jd with theft after preliminary 
y was discharged on the ground 
that no sufficient case was made out 
to put the accused on his trial. Subse- 
quently another information on the 
samo charge was laid against iiini, &: 
after a preliminary inquirv he was 
committed for trial. Depositions laid 
before grand jury & on which indict- 
ment was founded only included those 
taken at first hearing, not tJie second : 
— Held: all proceedings were regular 
& no ground for quashing the in- 
dictment. — R. V. Hannay (1905), 2 
W. L. R. 643.~CAN. 

o. Examination of exhibits. ] — The 
submission of a record to the 
grand Jury, In order that they may 
examine certain exhibits & verify 
certain statements made by witnesses 
exa^ned before them. Is not a fatal 
irregularity, where it is proved that 



238 


Cbiminal Law and Peoobduee. 


Sect. 6. — Finding of an indictment by a grand jury: 

S vb-secta. 1 2 ,] 

2245. .] — Qu. : whether the number 

of jurors sworn upon the grand inquest is necessarily 
limited to 23. — Staffordshire Grand Jury 
(1848), 3 Cox, C. 0. 433. 

2246. Peer may not serve — Irish peer member 
of House of Commons.] — ^An Irish peer ought not 
to serve upon a grand jury unless he is a member 
of the House of Commons. — Irish Peer Case 
(1800), Russ. & Ry. 117, C. O. R. 

2247. Right to challenge.] — R. v. Lewis (1079), 
7 State Tr. 250. 

2248. Admission of counsel to grand jury room 
— Former practice.] — Regicides* Case (1660), 5 
State Tr. 947 ; Kel. 7 ; 84 E. R. 1056. 

Annotations: — ^Mentd. R. v. Kinlooh (1746), Fost. 16, 25; 

Croethwaito v. Gardner (1852), 18 Q. B. 640. 

2249. .] — R. V. Shaftesbury (Earl) 

(1081), 8 State Tr. 759. 

Annotation : — ^Mentd. R. v. Boyes (1861), 1 B. & S. 311. 

2250. Admission of solicitor to grand jury room 

—Whether allowed.]— R. v. Webb (1737), 2 

Stra. 1068 ; 93 E. R. 1037. 

Annotation : — ^Reld. Exp. Friend (1886), 2 T. L. R. 746. 

2251. No liability in respect of discharge of duty.] 

— When a grand inquest indicts one of murder 
or felony, & after the party is acquitted, no writ 
of conspiracy lies for him against the indictors. — 
Floyd v. Barker (1007), 12 Co. Rep. 23 ; 77 
E. R. 1305. 

Annotations: — ^Refd. Groenvelt v. Burwell (1700), 1 Ld. 

Raym. 454 ; Ebon v. Neville (1861), 10 W. R. 6 ; Kemp 

V. Neville (1861), 10 C. B. N. S. 523. Mentd. Bamordiston 

V. Soamos (1674), Freem. K. B. 380 ; Gwlnne v. Poole 

(1692), 2 Lnt. 1560; R, v. Almon (1765), Wilm. 243 ; 

Basten v. Carew (1825), 3 B. & C. 649 ; (3arnett v. Ferrand 

(1827), 6 B. & C. 611 ; Dawkins v. Rokeby (1873), L. R. 

8 Q. B. 255. 

2252. .] — Macclesfield (Earl) v. Starkey 

(1685), 10 State Tr. 1329. 

2253. Misconduct of grand jury — Indictment for 
non-repair of highway — Interest of members of 
grand jury.] — The Ct. of Q. B. granted an informa- 
tion against the inhabitants of a parish for non- 
repair of a road, where it was deposed that a bill 
of indictment had been preferred at the assizes 
but thrown out by the grand jury ; that two of the 
grand jurors were proprietors of land in the pai'ish ; 
that one of them who had acted on behalf of the 
parish at an earlier stage of the dispute had stated 
to the foreman that the roa.d was useless ; & that 
both had taken an active part in opposing the 
finding of the indictment ; such depositions being 


contradicted only by general statements that 
two had taken no undue or active part in oppo 
the finding. — R. v. Upton St. Leonard’s (Inh 
TANTS) (1847), 10 Q. B. 827 ; 2 New Mag. 
166 ; 2 New Bess. Cas. 682 ; 16 L. J. M. C. 

8 L. T. O. S. 614 ; 11 J. P. 327 ; 11 Jur. £ 
2 Cox, C. C. 268 : 116 B. R. 313. 

Annotation : — Mentd. Bailey r. Macaulay (1849), 19 L. J. 

73. 

2254. Whether presentment necessary — Sec 
trial after repeal of Grand Juries (Suspension) i 
1917 (c. 4) — Effect of Interpretation Act, 1 

(c. 63), s. 38 (2).] — When an indictment was c 
tried during the operation of Grand Juries (»5 
pension) Act, 1917 (c. 4), & the trial adjouri 
the jury having disagreed, a second trial ^ter 
repeal of that statute was within Interpretal 
Act, 1889 (c. 63), s. 38 (2), so that no presentn; 
by a grand jury was necessary. — R. v, 

R. t?. Barr (1922), 91 L. J. K. B. 562 ; 126 L 
642 ; 86 J. P. 135 ; 38 T. L. R. 393 ; 66 Sol. 
474 ; 27 Cox, C. C. 185 ; 16 Cr. App. Rep. 1 
109, C. C. A. 


Sub-sect. 2. — Evidence before Grand Jur 

2255. Attendance of witnesses — All witnes 
bound over.] — All the witnesses bound over 
give evidence should go before the grand jury 
R. V. Carpenter (1844), 1 Cox, C. C. 72. 

2256. Witnesses should be sworn — Effect 
witness not being sworn.] — If witnesses go bef 
the grand jury without being sworn, & the bil 
found & prisoner tried & convicted, it is pro; 
to recommend him for a free pardon. — R. 
Dickinson (1819), Russ. & Ry. 401, C, C. R. 

2257. Presentment of a constable must 

on oath.] — The presentment of a constable for a 
offence, whether at assizes or quarter sessio 
must be made upon oath, before the p?and jury. 

A constable may present upon his own kne 
ledge ; but bis presentment must be made up 
oath. Every such presentment ought to be me 
upon oath before the grand jury, & to be rogula 
returned by them, in order to its having any foi 
or validity. No man ought to be put upon ] 
trial except upon an indictment found on oa 
(Lord Tenterden, C.J.). — R. v. Somersetshi 
JJ. (1827), 1 Man. & Ry. K. B. 272 ; 1 Man. 
Ry. M. C. 81. 

2258. Improper mode of swearing will r 

vitiate indictment.] — When the grand jury ha 


deplorable case, but it had como to 
the pass that either ho or the accused 
would have to leave the towh, repeated 
this statement to other grand jurors : — 
Held : neither the fact of the presence 
of the complainant os a member of the 

S and jury nor the statement made by 
m constituted a well-founded objec- 
tion to the constitution of the grand 
jury which had passed upon the in- 
dictment, which therefore could not 
be quashed under Criminal CJode, s. 899. 

^VERONNEAU v. R. (191 7 ), 64 S. O. R. 

7 ; 27 Can. Crlm. Cas. 211 ; 270 W. R. 
276 ; 33 D. L. R. 68.— CAN. 

1. Agent of prosecutor. ] — 

Deft, was indicted for conspiracy to 
prevent C. from recovering his rents. 
W., agent of C., was on the grand 
jury, which foimd the bill : — Held : 
W. was incompetent. Sc the indictment 
must be quashed. — R. v. Gorbet 
(1866), 1 P. E. I. 262.— CAN. 

m. Member of gromd jury 

foreman of coroner*8 jury,} — Prisoner 
had been found guilty of murder. W.. 
on© of the grand jury, which found the 
bill against him, had previously acted 


as foreman of the coroner’s jury, which 
had returned a verdict of murder 
against prisoner. The objection had 
been taken before the jury were 
sworn : — Held : as the objection did 
not affect the justice of the proceeding 
tlio appln. must be refused. — R. v. 
Downey (1869). 1 P. E. I. 291.-— CAN. 

n. Affinity to prisoner .] — A 

true bill being found against deft., 
deft, moved to have same quashed on 
three grounds : (1) one of the grand 
jurors who found the bill was of 
afltoity to deft. In the seventh degree ; 
(2) the names of tw-^o persons on the 
jury were not the same as those con- 
tained In the panel annexed to the 
venire facias; (3) that one of the 
grand jurors had previously to the 
finding of the indictment expressed an 
opinion as to deft.*s guBt. was hostile 
to deft. : — Held : the first ground 
alleged was not sulficient to quash an 
indictment. Sc from the evidence the 
second &: third grounds were also 
insufficient. — R. r. Lawson (1888), 
2 P. E. I. 398.— CAN. 

o. Presence of other jurors neces- 
sary at time foreman stoom.} — It is 


essential that, at the time the foren 
of the grand jury is sworn the otJ 
jurors be present Sc hear the ot 

taken by their foreman. _ 1 

V. R. (1904), Q. R. 12 K. B. 69,— C/l 

p. Right of amendment of bill bef 
finding. ] — A bill of indictment 
a misdemeanour was sent up 
the grand Jury : — Held : until 1 
grand juiy had found it to bo a U 
bUl, the proceedings in relation to 1 
form of the bill were ex parte. Sc A.- 
was at liberty to amend. — R. 
O’Connell (1843), 3 Craw. Sc D. 151. 
1R« 

q. Presentment to grand jury 
adjoining county — Notices not served 
Effect of.] — When a bill of indictmc 
was preferred to the grand Jury of t 
adjoining county, for an offence co. 
mltted in the county of a city, und 
the provisions of the 9 Qeo, 4, c. I 
Sc found there, but no notices w< 
served, nor the Information remov 
from the custody of the clerk of t 
peace for the county of the city ;■ 
Held : a new indictment might 
preferred in the county of the city.- 
R. V. Duffy (1849), 1 ir. Jur. 81.— I] 
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found a bill, the judges before whom the case 
comes to be tried, ought not to inquire whether 
the witnesses were properly sworn previously to 
their going before the grand jury. Semhle : an 
improper mode of swearing them will not vitiate 
the indictment, as the grand jury are at liberty 
to find a bill upon their own knowledge merely. — 

B. r. Russell (1842), Oar, &> M. 247. 

2259. •] — The witnesses against a 

prisoner charged with larcency were, previously 
to their examination before the grand jury, sworn 
in open ct. by the c^'ier of the ct. : — Held : they 
were properly sworn. — R. v. Tew (1856), Dears. 
0. 0. 429 ; 24 L. J. M. C. 02 ; 24 L. T. O. S. 279 ; 

3 W. R. 178 ; 19 J. P. Jo. 60, 0. C. R. 

2260. Duty of foreman to initial names of 
witnesses examined — Indictment quashed for 
omission to do so.] — R. v, Breslauer (1904), 68 
J. P. Jo. 341. 

2261. Accomplice may give evidence.] — An 

accomplice may give evidence before a grand jury 
to support an indictment against a pariicens 
criminis, & a bill so found is good, although the 
accomplice bo not previously admitted a witness 
for the Crown & was carried from the prison before 
the grand jury by means of surreptitious & iUegal 
order.— R. v. Dodd (1777), 1 1.yeach, 165, C. C. R. 

2262. .] — R. V. Perceval (1833), 1 Lew. 

C. C. 155. 

Annotaiion : — Refd. 11. v. O’Connor (1843), 4 State Tr. N. S. 
935. 

2263. .] — Where A. was committed for 

feloniously inciting B. to commit a felony, & B. 
for committing the said felony, the judge, on the 
application of counsel for the prosecution, 
permitted B. to go before the grand jury be 
examined as a witness against A. — R. v. Sharp 
(1840), 10 J. P. 220. 

2264. Accused cannot give evidence.] — A person 
charged with an offence has no right to give 
evidence on his own behalf before the grand jury. — 
R. V. Saunders (1808), 63 J. P. 24 ; 15 T. L. R. 
104, C. C. R. 

Annotation Mentd. R. v. Yoldham (1922), 128 L. T. 28. 

2265. .] — Criminal Evidence Act, 1898 (c. 

36) does not confer on a prisoner the right of giving 
evidence on his own behalf before the grand jury. — 
R. V. Rhodes, [1809] 1 Q, B. 77 ; 08 L. J. Q. B. 
83 ; 79 L. T. 360 ; 62 J. P, 774 ; 47 W. R, 121 ; 
15 T. L. R. 37 ; 43 Sol. Jo. 46 ; 10 Cox, C. C. 182, 
C. C. R. 

Ari^aiwns : — Folld. R. v, Saunders (1898), 63 J. P. 24. 
Mentd. R. r. OUis, 11900] 2 Q. B, 758 ; R. v. Wyatt, [1904] 


1 K. B. 188 ; R. t?. Smith (1905), 02 L. T. 208 ; R. r. 

Bond, [1906] 2 K. B. 389 ; R. v. Oharlosworth (1910), 4 Or. 

App. Rep. 167 : R. v. Stone (191^, 6 Cr. App, Rep. 89 ; 

11. v. Boyle & Merchant, [1914] 3 K. B. 339 ; R. v. Mason 

(1914), 111 L. T. 336. 

2266. When depositions may be read — Not on 
suspicion that witness has been tampered with.] — 
A grand jury cannot, on a suspicion that the wit- 
ness has been tampered with by prisoner, receive 
in evidence his written examination in lieu of his 
parol testimony, for the purpose of finding a bill. — 
Denby’s Case (1789), 1 Leach, 614. 

2267. Not where witness refuses to give 

evidence.] — A material witness refused to give 
any evidence whatever to the grand jury : — Held : 
the grand jury could not read the deposition of 
such witness as evidence to enable them to find a 
bill.— R. V. Rendle (1861), 11 Cox, C. C. 209, 

2268. Where witness too ill to attend.] — 

Under Indictable Offences Act, 1848 (c. 42), s. 17, 
the deposition of a witness, who is so ill as not to be 
able to travel, may be read in evidence before the 
grand jury. — R. v. Clements (1851), 2 Den. 251 ; 
T. & M. 579 ; 4 New Sess. Cas. 623 ; 20 L. J. M. C. 
193 ; 17 L. T. O. S. 136 ; 15 J. P. 338 ; 15 Jur. 
407 ; 5 Cox, C. C. 191, C. C. R. 

2269. Proof of illness.] — Depositions 

of an absent witness are not admissible before the 
grand jury without medical evidence of his illness. — 
R. V. Philips (1858), 1 F. &; F. 105. 

Annotation : — Mentd. R. v. Cohen (1907), 71 J. P. 190. 

2270. .] — Upon a bill of indict- 

ment being presented, the grand jury made an 
application for the deposition of an absent witness : 
— Held : they wore entitled to peruse the deposi- 
tion without formal proof that the witness was too 
ill to travel. 

The grand jury wore not bound by any rules of 
evidence. They were a secret tribunal & might lay 
by the heels in jail the most powerful man in the 
country by findihg a bill against him, & for that 
purpose might even read a paragraph from a 
newspaper (Byles, J.). — R. v. Bullard (1872), 
12 Cox, C. C. 363. 

2271. & Of due taking of deposi- 

tion.] — The deposition of a witness in a criminal 
prosecution who has travelled to the assize town, 
but is too ill to attend ct. for examination, may be 
read before the grand jury, after the illness of the 
witness & the due taking of the deposition had been 
proved to the satisfaction of the judge. — R. v, 
Wilson (1874), 12 Cox, C. C. 622. 

2272. .] — When a witness 


PART VI. SECT. 5, SUB-SECT. 2. 

2260 i. Duty of foreman to initial 
names of witnesses examined — Whether 
indictment quashed for omission to do so,] 
— Held : the directions in Criminal Code, 
1892, 8. 645, are of a mandatory cha- 
racter, & failure to affix the initials, etc., 
as directed, will not constitute sufficient 

r und for quashing: an indictment. — 
V. Townsend & Whitino (1896), 
28 N. S. R. 468.— CAN. 

2260 ii. .] — The foreman’s 

omission to put his initials opposite 
the names of the Crown witnesses on 
the baok of an Indictment does 
not nullify the proceedings. — R. v. 
Buchanan <1898), 12 ManTL. R. 190. 


Holmes 

isL^AN®* ''''' ' 

^ 22601V. The omission 

oy the foreman to initial the names 
of the witnesses examined before the 
finrand jury, as required by law, Is a 
fatol defect, has the eiTeot of em- 
Indictment. — BA langeii e. 
R. <IW4), Q. R. 12 K, B. 69.— CAN, 


r. Grand jury decide what evidence 
they will hear,] — The grand jury have 
the right to decide for tliomselvos 
upon what evidence they will find a 
bill, & the ct. have no power to inquire 
into the proceedings before them, or 
as to the nature of the evidence which 
they took into consideration. — R. v. 
Ctiktwynd (1891), 23 N. S. R. 332. — 
CAN. 

t. Affidavits taken at preliminary 
investi^ion.] — Affidavits taken at a 
preliminary investtotion before a 
magistrate, but not in presence of the 
accused, cannot be used as evidence 
before the grand jury. In the absence 
of the witnesses. — R. v. Carbray 
(1887), 18 Q. L. R. 100.— CAN. 

t. Witnesses may he examined in 
any order.]— R. r. Mathubin (1903), 
Q. R. 12 K. B. 494.— CAN. 

a. When depositions may he read 
— WheUier proof of illness or absence 
necessary.}-— Vpon a bill of indictment 
being presented, the grand Jury re- 
ported that without the evidence of 
an absent witness th^ had no materials 
to find a bill: — Held: they were 
entitled to peruse the depositions 


without proof that the witness was too 
ill to travel or absent from Canada. — 
R. V. Howes (1886), 1 B. C. R. pt. 11, 
307.— CAN. 

b, hearings before mngis^ 

irate — Depositions of first hearing 
only read to grand jury.] — Accused 
charged with theft after preliminary 
inquiry was discharged on the ground 
that no sufficient case was made out 
to put the accused on his trial. Subse- 
quently another information on the 
same charge was laid against him, & 
after a preliminary inquiry he was 
committed for trial. Depositions laid 
before grand jury & on which indict- 
ment was founded only included those 
taken at first hearing, not the second : 
— Held: all proceedings were regular 
& no groimd for quashing the in- 
dictment. — R. V. Hannay (1905), 2 
W. L. R. 543.— CAN. 

0 . Examination of exhibits. ] — The 
submission of a record to the 
grand jury, in order that they may 
examhie certain exhibits &; verify 
certain statements made by witnesses 
examined before them. Is not a fatal 
irregularity, where it is proved that 
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Sect 6, — Finding of an indictment by a grand jury: 
Suh’Sec is, 2, 3 <£? 4.] 

is unable to attend a trial through illness, his 
deposition may be presented to the grand jury 
without any preliminary proof that the witness is 
ill & that such deposition was regularly taken. — 
B. V. Gerrans (1876), 34 L. T. 145 ; 13 Cox, C. C. 
168. 

2273. .] — B. V. Lynch 

(1902), Archbold’s, Criminal Pleading, Evidence 
& Practice, 26th ed., p. 76. 

2274. Order of judge — After evidence 

in presence of accused.] — Before the deposition of 
a witness who is too ill to travel can be given in 
evidence before the grand jury, the judge who 
presides must, by evidence at the presence of the 
accused, satisfy himseK of the existence of the 
facts which under Indictable Offences Act, 1848 
(c. 42), s. 17, make such deposition evidence. — 
B. V, Beaver & Shore (1866), 10 Cox, C. C. 274. 

See, also. Part IV., Sect. 2, sub-sect. 2, E., ante, 

2275. Refusal to give evidence before grand 
jury — Punishable as contempt.] — Befusing to 
give evidence to the grand jury, is a contempt 
fineable. — B. v. Preston (Lord) (1691), 1 Salk. 
278 ; 91 E. B. 243. 

2276. Grand juror cannot disclose what passed 
In grand jury room.] — B. v. Marsh, No. 2244, 
ante, 

2277. Perjury before grand jury.] — A 

person may be indicted for perjury who gives false 
evidence before a grand jury when examined as a 
witness before them upon a bill of indictment, & 
another witness on the same indictment, who is in 
the grand jury room while such person is under 
examination, is competent to prove what such a 
witness swore before the grand jury & so is a 
police officer who was stationed within the grand 
jury room, these persons not being sworn to 
secrecy though the grand jury are. — B. v, Hughes 
(1844), 1 Car. & Kir, 519. 

Annotation : — Mentd. Jordon v. Money (1854), 5 H. L. Cas. 
185. 

2278. Accused brought before grand jury for 
identification.] — In a case of rape against five, 

rosecutrix, when before the grand jury, did not 
now the names of the different prisoners, but 
could identify the persons : — Held : the grand jury 
might call in another witness, who was before the 
examining magistrate, & there saw the prisoners, 
& let prosecutric describe the different prisoners, 
& the other witness give their names, & if prisoners 
could not be identified by this mode, they might 
be brought before the grand jury. — B. v. Jenkins 
(1844), 1 Car. & Kir. 536. 


Sub-sect. 3. — Finding the Bill. 

2279. Duty of grand jury — To inquire & not 
to convict,] — B. v. Windham (1667), 2 Keb. 180; 
84 E. B. 113. 

2280. To find bill in case of suspicion.] — 


It is not necessary that the case for prosecution 
should be completed previously to going before the 
grand jury ; it is enough if a case for suspicion 
be shown. To require all the evidence to be 
produced before the grand jury would, in many 
cases, put prosecution“to a very needless expense 
(Pollock, C.B.). — B. v, Mobbs (1860), 2 F. & P. 
18, N. P. 

2281. May use their own knowledge.] — 

B. V, Bussell, No. 2258, ante, 

2282. .] — Where a witness is too ill 

to attend before the grand jury, but prisoner has 
communicated his intention to plead guilty, the 
grand jury may act upon their Imowledge of that 
fact & find a true bill. — B. v. Tong (1847), 9 
L. T. O. S. 497 ; 2 Cox, C. C. 290. 

2283. .] — B. V, Bullard, No. 2270, 

ante, 

2284. Conditional or partial finding void.] — 

Anon. (1584), 1 Leon. 287 ; 74 E. B. 261. 

2286. .] — Cromwell’s (Lord) Case (1602), 

Yelv. 15 ; 80 E. B. 11. 

2286. .]— B. V, Ford (1607), Yelv. 99 ; 

80 E. B. 68 ; sub nom. Ford’s Case, Cro. Jac. 151. 
Annotations : — Refd. K. v. Sadler (1663), 1 Sid. 99 ; R. v. 

LoiKhton (1708), Fortes. Rep. 173. 

2287. .] — Powle’s Case (1618), 2 Boll. 

Bep. 52 ; 81 E. B. 654. 

An7U)tation : — Mentd. R. v. Cotton (1751), 2 Ves. Sen. 288. 

2288. .] — A grand jury cannot find a bill 

partly true & partly not. — B. v, Serjant (1669), 
1 Sid. 414 ; 82 E. B. 1188. 

2289. Bill containing two or more counts — ^True 
bill may be found as to one only.] — An indictment 
consisted of two coimts, one for a riot indorsed 
by the jury ignoramus ; the other for an assault 
which was returned ^^billa vera** : — Held: the 
latter was a true bill & good. — B. v, Fieldhouse 
( 1775), 1 Cowp. 325 ; 98 E. B. 1111. 

2290. Bill against two persons — 'True bill may 
be found as to one only.] — ^An indictment against 
two that they insultum fecerunt, is good, although 
the grand jury find ignoramus as to one of them. — • 
Cholmley’s Case (1636), Cro. Car. 464 ; 79 E. B. 
1002. 

2291. Effect of incomplete finding.] — B. v. 

Carlile (1821), 8 C. & P. 584, n. 

2292. .] — The grand jury returned a bill of 

indictment which contained ten counts for forging 
& uttering the acceptance of a bill of exchange with 
an indorsement “ A true bill on both counts,” & 
prisoner pleaded to the whole ten counts. After 
the case for prosecution had concluded, prisoner’s 
counsel pointed this out. The grand jury being 
already discharged the judge would not allow one 
of the grand jurors to be called as a witness to 
explain their finding. — B. v, CooKE (1838), 8 
0. & P. 582. 

Annotation : — ^Mentd. R. v. Ion (1852), 2 Den. 475. 

2293. Bill for murder — True bill for man- 
slaughter cannot be found.] — B. v. Brown, Paine, 
ETC. (1664), 1 Sid. 229 ; 82 E. B. 1075. 


the decision of the errand j ary was 
arrived at without reference to the 
depositions contained in such record. — 
B6LANOERV. R. (1904), Q. R. 12 K. B. 

69.— CAN. 

d. Returning hill without taking 
evidence — Depositions read.} — A jfrand 
jury having returned a true bill without 
calling any of the witnesses named on 
the indictment, but upon reading 
depositions taken at the preliminary 
hearing, which had not been legally 
submitted to them, the Judge sent 
them back with Instructions to take 
the evidence of the witnesses whose 
names were on the back of the indict- 
ment Sc determine upon such evidence 


whether they would bring in a true 
bill, which they did ; — Held : the judge 
had properly exercised his discretion, 
& was right in dismissing a motion to 
set aside a conviction had in a trial 
upon such true bill. — R. v, Thurstan 
(1911), 16 B. C. R. 326.— CAN. 

e. Original documents to he laid 
before grand jury.} — The original afH- 
davlt ought to be laid before the grand 
jury, in order to find bills of indictment 
for perjury ; the office copy is not 
sufficient. — Keenan v. Boylan (1803), 
1 Sch. & Lef. 232.— IR. 

I. Appiication hy Crown for further 
evidence to he heard.} — A bill had 


been ignored by the grand Jury. An 
appln., on the part of the Crown, for 
liberty to send the bill back for the 
purpose of examining a witness who, 
through mistake, had not been ex- 
amined by the grand jury, refused. — • 
R. V. Hunter (1841), Ir. Cir. Rep. 
260.— IR. 

PART VI. SECT. 6, SUB-SECT. 8. 

g. Duty of grand jury — When doubt 
as to guilt. ] — It is the duty of the grrand 
jury, when in doubt as to whether 
the traverser is legally guilty, or can 
bo convicted for the crime for which 
bills are sent up to them. If they believe 
liim morally guilty, to find the bills. 
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2294. Bill lor murder against two — Found as 
murder against one — As manslaughter against the 
other — Fresh bill necessary.] — R. v, Cary (1616), 3 
Bulst. 206 I 81 E. R. 173. 

2295. .] — If, upon a bill 

for murder against B. & C. the grand jury returns “ a 
true bill against B. for murder & '‘a true bill 
against 0. for manslaughter,” the finding is good 
against B. & a nullity as respects C. & a fresh 
indictment for manslaughter should be preferred 
against the latter. — R. v, Bubb, R. v. Hook (1850), 
14 J. P. 662 ; 4 Cox, 0. C. 455. 

Annotation : — ^Refd. R. v, Gibblns (1918), 82 J. P. 287. 

2296. Bill cannot be ignored on ground of insanity 
of accused.] — A grand jury ha*s no authority by 
law to ignore a bill for murder, on the ground of 
insanity, though it appear clearly from the testi- 
mony of the witnesses as examined by them on 
the part of prosecution that accused was in fact 
insane ; but if they believe the acts done, if they 
had been done by a person of sound mind, would 
have amounted to murder, it is their duty to find 
the bill, otherwise the ct. cannot order the deten- 
tion of the party during the pleasure of the Crown, 
as it can, either on arraignment or trial, under 
Criminal Lunatics Act, 1800 (c. 94), ss. 1 & 2. — 
R. V. Hodges (1838), 8 C. & P. 195. 

2297. Finding bill after discharge of grand Jury — 
Recall of grand Jury before separation of Jurors.] — 
The grand jury had come into ct. & had been dis- 
charged & had left the ct., but had neither left the 
building nor separated. The judges directed them 
to bo sent for back into ct., &; directed another 
bill of indictment, the witnesses on which were 
going abroad, to be sent before them. — R. v, 
Holloway (1839), 9 C. & P. 43. 

2298. Finding second bill after first bill ignored — 

May be done at same sessions.] — Where a grand 
jury has ignored a bill against a prisoner, a second 
bill may be preferred before them for the same 
offence at the same sessions. — R. v. Simmonsto 
(or SiMMONiTE) (1843), 1 Carr & Kir. 164 ; 1 

L. T. O. S. 527 ; 1 Cox, C. C. 30 ; sub nom, R. v. 
Newton, 2 Mood. & R. 503. 

Annotations: — Mentd. R. v. Yeomans (1860), 1 L. T. 369; 

R. V. Savafire (1876), 13 Cox, C. C. 178 ; K. v. Lindsay 

(1902), 66 J. P. 605 ; K. v. Naguib, [1917] 1 K. B. 359. 

2299. May not be done at same sessions.] — 

If the grand jury have ignored a biU, they cannot 
find another bill against the same person for the 
same offence at the same assizes or sessions, & if 
such other bill be sent before them, they should 
take no notice of it. — R. v, Humphreys (1842), 
Car. & M. 601. 

Annotation: — ^N.P. R. w. Newton (1843), 2 Mood. & R. 603. 

2300. .] — A second bill for the same 

matter should not be sent up to the grand jury 
when a bill has been previously ignored at the same 
sessions. — R. v. Austin (1850), 14 J. P. 178 ; 
4 Cox, C. C. 386. 

2301. May be done at subsequent sessions.] 


— Qm. ; whether the preferring of an indictment 
against a party for night poaching, which is 
ignored, is a commencement of prosecution within 
Night Poaching Act, 1828 (c. 69), s. 4, so as to 
warrant the conviction of the party on another 
indictment preferred four years after the offence. — 
R. V. Killminster (1835), 7 C. & P. 228 ; 3 Nev. 
&M. M. 0.413. 

2302. Whether finding of bill can be postponed 
— Possibility of other charges being preferred.] — 

Upon a charge of murder, by poison, the present- 
ment of a bill to the grand jury cannot be post- 
poned to the next assizes on the ground that 
other & like charges may, before that time, be 
preferred against prisoner, & if no bill is so presented 
prisoner is entitled to be discharged. — R. v, 
Heeson (1878), 14 Cox, C. C. 40. 

2303. To give notice of charge under 

Prevention of Crime Act, 1908 (c. 69).] — R. v. 
Lawrence (1914), 78 J. P. Jo. 196. 


Sub-sect. 4. — ^After Bill found. 

2304. Bill of indictment — Becomes indictment 
after true bill found.]— R. v. Brown (1700), 1 
Salk. 376 ; 1 Ld. Raym. 592 ; 91 E. R. 328. 

2305. Need not be signed by foreman.] — A bill 
of indictment need not be signed by the foreman 
of the jury.~R. v. Sidoli (1833), 1 Lew. C. C. 65. 

2306. Indictment when found must be brought 
into court — Before grand Jury discharged — Effect 
of delay.] — Where a bill of indictment was sent 
before the grand jury, found & indorsed by them 
as a true bill, but accidentally mislaid & not 
brought into ct. until the grand jury had been 
discharged ; — Held : there was no sufficient find- 
ing. — R. V. Thompson (1840), 1 Cox, C. C. 268. 

2307. Evidence by grand Jurors explaining their 
finding not receivable.] — R. v, Marsh, No. 2244, 
ante. 

2308. .] — R. V. Cooke, No. 2292, ante, 

2309. Indictment found at quarter sessions — 
May be transmitted to assizes for trial — Accused 
ought not to be discharged.] — Indictments were 
found against a prisoner at the quarter sessions 
for N. & transmitted to assizes by the justices at 
session ; — Held : although the indictments were 
not removed by certiorari^ the judges of assize 
should have tried the prisoner on these indict- 
ments, & he was improperly discharged by pro- 
clamation without such trial. — R. v, Wetherell 
(1819), Russ. & Ry. 381, C. C. R. 

Annotation : — Reid. Re Armstrong (1861), 9 Cox, C. C. 342. 

2310. Not transmitted to assizes — Judge 

of assize has no power to compel transmission — 
Fresh bill may be found at assizes.] — R. v. Wild- 
man, No. 1910, ante, 

2311. Offence not triable at quarter 

sessions — Indictment void.] — A judge at nisi 


& give the ct. an opportunity of 
deciding the point. — R. v. Copeland 
(1851), 6 Cox, C. C. 299.— IR. 

h. Twelve grand jurors may find 
MU in absence of foreman — Alt must 
sign.] — Any twelve of the grand Jury 
may, in the unavoidable absence of 
the foreman, find or Ignore a bill of 
indictment ; but each of such grand 
jurors must sira his name thereupon ; 
the foreman alone having the privilege 
of signing for self & fellows. — Re 
Down County, Grand Jury (1845), 
3 Craw. & D. 395.— IR. 

k. Bill found in wrong name.] — 
A bill having been found against a 
person bv a wrong Christian name, & 
the grand Jury having been discharged 

J. — VOL. XIV. 


before *tho mistake was discovered, 
prisoner is entitled to be discharged. — 
R. V. M'Donnell (1842), Ir. Cir. Rep. 

419.— IR. 

l. Bill for felony — True MU for 
attempt cannot be found .] — ^A grand 
jury does not possess the power of 
petty juries to nnd a true bill for an 
attempt to commit felony on an in- 
dictment for felony. — R. v. Fried - 
LANDER, 2 J. R. N. S. 192. — ^N.Z. 

PART VI. SECT. 6, SUB-SECT. 4. 

m. Indorsement of words “ a true 
hill.**}— In tills case the Indictment 
was indorsed, on the back thereof, with 
the name of the cause, & the name of 
the foreman of the grand jury, &, over 


the name of the foreman, the words, 
“ Indictment for an assault on a peace 
officer, & for resisting & preventing 
apprehension & detainer.” The words 
“ a true bill ” did not appear : — Held : 
under the provisions of the Code, 
8. 760, the signature of tho foreman 
of the grand jury, on the bock of tho 
Indictment, could only signify a true 
bill : & that, in view of the provisions 
of the above sect., the reason for the 
English practice did not apply, & the 
words “ a true bill *’ were not neces- 
sary. — R. V. Townsend & Wiiitino 
(1896), 28 N. S. R. 468.— CAN. 

n. Irregularities before magistrate 
cured .] — -When an indictment has been 
presented & a true bill found, the trial 
R 
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Sect, 6. — Finding of an indictment hy a grand jury: 

Sub-sects, 4 & 6, Sect, 6.] 
prius has no jurisdiction to try an indictment for 
perjury at common law found at quarter sessions, 

6 removed by certiorari into the K. B., an indict- 
ment so found being void. — K. v, Haynes (1826), 
By. & M. 298, N. P. 

Annotation Refd. R. t?. Bartlett (1843), 12 L. J. M. C. 127. 

2312. Removable by certiorari Into 

King*s Bench Division.] — R. v, Atkinson (1784), 
1 Wms. Saund. 249, n. ; 4 East, 176, n. ; 86 E. R. 
293 ; subsequent proceedings, sub nom, Atkinson 
V, R. (1785), 3 Bro. Pari. Cas. 617, H. L. 

Annotations : — ^Reld. R. v. O ’Connell (1844), 6 State Tr. N. S. 

1 ; R. v. Gregrory (1847), 16 L. J. Q. B. 281 ; R. v. Smith 

O’Brien (1849), 7 State Tr. N. S. 1. Mentd. R. v. Holt 

(1793), 5 Term Rep. 436 ; R. v. Crosaley (1797), 7 Term 

Rep. 315; R. v. Teal (1809), 11 East. 307 ; R. v. Carlilo 

(1831), 2 State Tr. N. S. 469. 

2318. .] — Where an indictment 

for libel had been granted at sessions for an offence, 
which, by Quarter Sessions Act, 1842 (c. 38), the 
sessions is incompetent to inquire into, a certiorari 
to remove the indictment into the Central Criminal 
Ct., & a habeas corpus to bring up the deft, from 
the Queen’s prison to take his trial, were granted 
by order of the ct. — R. v, Phillips (1846), 8 
L. T. O. S. 4 ; 2 Cox, C. C. 114. 

2314. .]— R. V, Sturt (1846), 

10 J. P. Jo. 788. 

2315. May be transmitted to assizes 

for trial.] — The grand jury at quarter sessions 
may find a true bill for rape, although persons 
charged with such an offence are not now triable 
at quarter sessions. The person against whom 
an indictment is so returned may be tried upon 
that indictment at assizes. — B. v, Allum (1846), 

7 L. T. O. S. 388 ; 2 Cox, C. 0. 62. 

Annotation: — ^Refd. 11. v. Norman (1922), 17 Cr. App. Rep. 

29. 

2316. .] — Where objection was 

made to the adding of a count to another good 
count under Criminal Law Amendment Act, 
1835 (c. 35), on the ground the first count was not 
triable at quarter sessions : — Held : the count was 
one on which the grand jury at quarter sessions 
could lawfully find a true bill even though the 
offence could not be tried in that ct. — R. v, Norman 
(1922), 17 Cr. App. Rep. 29, C. C. A. 


Sub-sect. 6. — Caption of Indictment. 

2317. Contents of caption — Must show before 
whom Indictment taken.] — Ludlow’s Case (1600), 
Cro. Eliz. 738 ; 78 E. R. 971. 

2318. Stating indictment as taken at general 

sessions sufficient — Names of Justices need not be 
inserted.] — The caption of an indictment, stating 


it as taken at a general sessions, is good, without 
naming any of the justices of the quorum. — ^Anon. 
(1688), 3 Mod. Rep. 152 ; 87 E. R. 97. 

2319. Must show court had Jurisdiction.] 

— A caption representing a presentment to have 
been made at a ct. capable of taking, is good, 
though it states that such ct. was held with a ct. 
incapable. — R. v, Evbrard (1701), 1 Ld. Raym. 
688 ; 1 Salk. 195 ; Holt, K. B. 173 ; 01 E. R. 
1327. 

2320* .] — The caption of an indict- 

ment must show that the ct. where it was found 
had jurisdiction. — R. v, Fearnley (1786), 1 
Leach, 425 ; 1 Term Rep. 316 ; 99 E. R. 1116. 
Annotations: — ^Refd. R. t?. Marsh (1837), 6 Ad. & El. 236 

Mentd. R. v. Bldwell (1845), 10 J. P. 264. 

2321. Must State indictment found on o 

of twelve men.] — C lyncard’s Case, No. 22<k. 
ante, 

2322. Sufficient to state requisite number 

of Jurors — Names of Jurors need not be stated.] — 

(1) It is not necessary to specify the names of the 
grand jury in the record of the caption ; it is 
enough to aver that the indictment was found by 
twelve good & lawful men, for party indicted has 
an opportunity of resorting to the original caption, 
where the names of the jurors appear. (2) Where 
it is material, the time of the offence must bo 
stated. — A ylett v, R. (1786), 3 Bro. Pari. Cas. 
529 ; 4 East, 176, n. ; IE. R. 1479, H. L. ; 
previous proceedings, sub nom, R. v, Aylett 
( 1785), 1 Term Rep. 63. 

Annotations : — As to (1) Befd. R. v. Marsh (1837), 6 Ad. & El. 

236. As to (2) Refd. Overton v. R. (1843), 3 Gal. & Dav. 

133 ; R. V. Waverton (1851), 2 Den. 340. 

2323. .] — (1) In the nisi prius 

record of an indictment, removed by certiorari, 
the names of the grand jurors who found the 
indictment need not be inserted in the caption. 

(2) The caption of an indictment may be 
amended. — R. v, Davis (1824), 1 C. & P. 470. 

2324. .] — R. V, Marsh, No. 2244, 

ante, 

2325. Jurors should be stated as ‘‘good & 

lawful men of the country.''] — O ily’s Case (1623), 
Cro. Jac. 635 ; 79 E. R. 647. 

2326. Omission of county.] — A record 

of conviction at Y. assizes set forth an indictment 
found by B., C., etc., grand jurors, giving to 
each, except in one instance, the addition of his 
residence, but not stating them to be good, lawful 
men within the county of Y., nor making any 
mention of the county ; — Serrible : this objection 
was fatal. — Whitehead v, R. (1846), 7 Q. B. 582 ; 
14 L. J. M. 0. 165 ; 6 L. T. O. S. 196 ; 9 Jur. 694 ; 
1 Cox, 0. C. 199 ; 9 J. P. Jo. 357 ; 116 E. R. 608. 
Annotation : — ^Reld. Mansell v. R. (1857), 8 E. & B. 54. 

2327. Must state that bill found on oath — 


of the accused upon the indictment 
can tlien proceed, notwithstanding any 
irregularities in the proceedings before 
the magistrate. — R. v. Nyczyk, [1919] 
2 W. W. R. 661.~-CAN. 

o. Finding of no hill** — Termina- 
tion of prosecution.} — Where a bill of 
indictment laid before the grand 
jury was returned by them into ct. 
with an indorsement “ The Granq 
Jury recommend no bill,'' & no further 
proceeding are taken against the 
party, it Is a termination of the prose- 
cution. — Alward V. Sharp (1868), 1 
Han. 286.-— CAN. 

p. No second hill of like nature in 
same term.]— -W’^here a grand jury has 
ignored a bill the ct. will not permit 
a second bill of a like nature to be pre- 
sented to them at the same term. — R. 
V. Burton (1871), 6 Ndd. L. R. 411.— 
NFLD. 


PART VI. SECT. 6, SUB-SECT. 6. 

q. Contents of caption .} — The caption 
Is a statement of the proceeiungs, 
& should describe the ct. where the 
indictment was found, & the Jurors by 
whom it was found with sufficient 
certainty. If it appear that the finding 
was on oath, it is sufficient, though 
the words “ sworn & charged ** be 
omitted. — R, v. Martin (1848), 6 
State Tr. N. S. 925.— IR, 


2318 i. Stating indictment found 

at special sessions sufficient — Names o f 
justices need not he inserted. T — A caption 
setting forth that an indictment was 
found at a special sessions of Oyer & 
Terminer & General Gaol Delirery 
before three judges “ nominated & 
appointed ” to inquire into, hear, etc., 
by virtue of a oommission under letter 
patent directed to them ** & others In 
the said letters named," was not bad 


for not showing that the oommission 
was Joint & several. The ct. has 
newer to amend a formal error made 
by the officer of the ct. in drawing 
up the caption. — R. v. Smith O'Brien 
(1848), 7 State Tr. N. S. 1.— IR. 


mission — Sufficiency of .} — The cap- 
tion having described the judges as 
justices & oomrs. of our lord the 
King, assigned & constituted to in- 
quire *’ :~^Held : it sufficiently ap- 
peared that the commission was 

S anted by letters patent. — R. v, 
INOHY (1826), Batt. 609.— IR. 


■. Sufficient if it appear 

re-quisite number of jurors.}— -It is not 
necessary to state that the bill had 
been found by twelve men, it appear- 
ing on the record that more than twelve 
are present.— Martin v. R. (1848), 12 
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Need not state time & place.] — The caption of an 
indictment need not state that the jury were 
sworn at the time when, &; the place where they 
presented it. — R. v. Pheasant (1699), 1 Ld. Raym. 
548 ; 91 E. R. 1266. 

2328. Need not state that Jurors, 

sworn & charged.] — the caption of an indict- 
ment shows that the jury found the bill upon their 
oaths, it need not state that they were sworn & 
charged. — R. v. Morgan (1701), 1 Ld. Raym. 
710 ; 91 E. R. 1373. 

Annotation : — ^Re!d. R. v. Martin (1848), 6 State Tr. N. S. 
926. 

2329. What is a fatal omission.] — 

indictment, for maintaining a cottage, without 
lour acres of ground, quashed because it did not 
Itate it was presented “ on the oaths of twelve 
tood & lawful men ” & for not stating an actual 
bccupation. — R. v. Burkett (1738), Andr. 230 ; 
P6 E. R. 376. 

2330. ** Sworn & affirmed sufficient/*] 

— ^Mulcahy V, R., No. 810, ante, 

2331. Caption may be amended.] — A mistake of 
the clerk in certifying the caption of an indictment 
removed into the K. B. by certiorari may be 
amended in the same term in which it is certified 
but not in another term. — Faulkner’s Case 
(1669), 1 Wms. Saund. 248 ; 85 E. R. 291. 
Annotations .—Reid. R. V. Harris (1«99), 12 Mod. Rep. 

268 ; R. V. Atkinson (1784), 1 Wms. Satiud. 249, ii. 
Mentd. R. v. Armagh Archbp. (1729), 1 Barn. K. B. 285. 

2332. .] — R. V, Atkinson (1784), 1 Wms. 

Saund. 249, n. ; 4 East, 175, n. ; 85 E. R. 293 ; 
svbsequent proceedings, sub nom, Atkinson v, R. 
(1785), 3 Bro. Pari. Cas. 517, H. L. 

Annotations : — ^Reld. R. v, O’Connell (1844), 6 State Tr. N. S. 
1 ; R. V. Gregory (1847), 16 L. J. Q. B. 281 ; R. v. Smith 
O’Brien (1849), 7 State Tr. N. S. 1. Mentd. R. v. Holt 
(1793), 5 Term Rep. 436 ; R. v, Crossley (1797), 7 Term 
Rep. 315 ; R. v. Teal (1809), 11 East, 307 ; R. v. Carlile 
(1831), 2 State Tr. N. S. 459. 

2333. .] — The caption of an indictment may 

be amended, — R. v, Darlby (1803), 4 East, 174 ; 
102 E. R. 796. 

Annotation : — ^Refd. R. v. Marsh (1837), 6 Ad. & El. 236. 


2334 . ,] — R. V, Davis, No. 2323, ante, 

2335. .] — R. V, Marsh, No. 2244, ante, 

2336. .] — It never has been doubted that 

a formal error in the caption of an indictment, 
for any other crime except treason, would be 
amended. It has been suggested that the ct. has 
no such power in cases of treason alone. But that 
is an argument which cannot be for a moment 


acceded to (Crampton, J.). — R. v. Smith O’Brien 
(1849), 7 State Tr. N. S. 1 ; sub nom, O’Brien r. 
R., 3 Cox, C. C. 360 ; ajfd, sub nom, O’Brien v, 
R., 2 H. L. Cas. 465, H. L. 

Annotations: — ^Mentd. R. v, Duffy (1849), 7 State Tr. N. S. 
795 ; O’Neill v. R. (1854), 24 L. T. O. S. 35 ; R. v. Burke 
(1867), 10 Cox, C. C. 519 ; Muloahy v. R. (1868), L. R. 
3 H. L. 306. 


Sect. 6.— NOLLE PROSEQUI. 

2337. Effect of entering — Proceedings on indict- 
ment ended.] — (1) Nolle prosequi is no discharge 
of the crime, but of the indictment. 

(2) In barratry the particulars must be given. — 
Goddard v. Smith (1704), 6 Mod. Rep. 261 ; 11 
Mod. Rep. 66 ; 1 Salk. 21 ; 3 Salk. 245 ; Holt, 
K. B. 497 ; 87 E. R. 1107. 

Annotations: — As (1) Refd. R. v. Allen (1862), 1 B. & S. 

850. OenerallVt Mentd. Reynolds v. Kennedy (1748), 

i Wils. 232. 

2338. Only affects proceedings in respect 

of which entered.] — If a person being apprehended 
for a libel & brought up by habeas corpus enter 
into recognisances to appear in the Ct. of K. B. 
on the first day of term ad respondendum, etc., & 
an information ex officio is exhibited against him 
on that day & a nolle prosequi is entered thereon, 
& on the last day of term a new information filed, 
the recognisance is not discharged by his appear- 
ance to the first information or by the nolle prosequi, 
but obliges him to appear to the second informa- 
tion. — R. V, Ridpath (1713), 10 Mod. Rep. 152 ; 
Fortes. Rep. 868 ; 88 E. R. 670. 

Annotations: — Expld. R. v. Allen (1862), 1 B. & S. 850. 

Mentd. R. v, Gibson (1734), Sess. Cae. K. B. 124. 

2339 . Court will not interfere.] — The A.-G. 

has power to enter a nolle prosequi without calling 
upon prosecutor to show cause why it should not 
be done, & where he has done so this ct. will not 
interfere. 

Qu, : whether the nolle prosequi has the effect 
of putting an end to prosecution altogether. — R. v, 
Allen (1862), 1 B. & S. 860 ; 31 L. J. M. C. 129 ; 
5 L. T. 636 ; 26 J. P. 341 ; 8 Jur. N. S. 230 ; 
9 Cox, C. C. 120 ; 121 E. R. 929. 

2340. Comparable to acquittal.] — R. v, 

O’Connor, No. 809, ante* 

2341. Applicable to proceedings on Information.] 
— R. V, Ridpath, No. 2338, ante, 

2342. .] — Ruck v, A.-G., No. 2360, post. 


l. L. R. 399 ; 1 Ir. Jur. 30 ; 6 State 
Tr. N. S. 926 ; 3 Cox, C. O. 318.-— IR. 

t. Names of jurors need not 

be stated.] — Wliere a prisoner was not 
supplied with a copy of the indictment 
& before judgment it was discovered 
that the caption omitted the names 
of the grand jurors : — Held : the 
objection had not been waived by 
pleading. — R. v, Jackson (1795), 25 
State Tr. 783, 886.—IR, 

a. Names of twenty-three jurors 

inserted.] — The caption having stated 
that the Indictment was foimd “ upon 
the oath of twelve good & lawful 
men, etc., whose names here follow,” 
then set out the names of twenty- 
three grand Jurors : — Held : that this 
was sutaoient, as the prosecutor could 
not know which of the twenty-three 
found the bill, & as the twelve who 
found it must be Included among those 
twenty-three persons. — R. v. Hinohy 
( 1826), Batt. 509.— IR. 

b. Need not state which jurors 

aMrmed — Or right to do so.j— It is no 
objection to the caption of an in- 
dictment that It does not state who 
of the grand jurors who found the in- 
dictment were sworn & who affirmed, 
or that those who so affirmed had a 


right to do so. — R. v. O’Connell 
(1844), 7 1. L. K. 261.— ir. 

0 . No part of indictment.] — The 
caption is no part of the indictment. — 
Martin v, R. (1848), 12 I. L. R. 399 ; 
1 Ir. Jur, 30 ; 6 State Tr. N. S. 926 ; 
3 Cox, C. C. 318.— IR. 

d- Detached from indiciment.] — The 
caption when brought in appeared 
to be on paper Sc detached from the 
indictment whereupon a motion was 
made to quash the indictment for want 
of a caption. The objection was over- 
ruled. — R. V. Weldon (1795), 26 State 
Tr. 225.— IR. 

PART VI. SECT. 6. 

23881. Effect of enteriny — Only affects 
proceedings %n respect of which entered. ] 
— Prisoner was convicted of rooeivlng 
stolen goods, on an indictment con- 
taining two counts, one for stealing the 
oods & the other for receiving them, 
nowing them to have been stolen. 
Prisoner had, on a former day, in the 
same circuit, been indicted for stealing 
the same goods as those which he was 
charged with stealing by the first 
count of the present indictment. A 
jury was impanelled, & trial begun. 


but in consequence of it appearing 
from the testimony that prisoner could 
not be convicted for larceny, the Clerk 
of the Crown, who was conducting tho 
prosecution by direction of the A.-G., 
entered a nolle prosequi, Sc then sent 
another bill before the grand Jury, 
containing a coimt for receiving, the 
indictment on which the con'^ction 
took place, Sc that on the trial he con- 
sented, that the prisoner should be 
acquitted of the charge accordingly : — • 
Held : a nolle prosequi being entered, 
prisoner could be again indicted for 
the same offence. — R. v. Thornton 
(1878), 2 P. & B. 140.— CAN. 

238811. .]-_Two Indict- 

ments had been found against a 
traverser, on which the A.-G. entered 
a nolle prosequi. Sc thereupon fled ex 
oMdo information ; — Held : a plea of 
an Indictment ponding was no bar 
to an information for the same matter. 
Sc even if tho plea of a former prose^ 
cution pending could be pleaded, the 
entry of a nolle prosequi would be 
an answer to it. — R. v, Mitchell 
(1848). 12 1. L. R. 217 ; 1 Ir. Jur. 4. 
— IR. 

e. Time for entering — Any time 
before verdict.] — A nolle prosequi may 

R 2 
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3 . — Nolle prosequi. Sect.'S. PartVII. Sects. 

, 2 , 3 , 

2343. 

668 30 L. - . . . „ 

468 7 Jur. N. 8. 674 ; 9 W. It. 334 ; 8 Cox, C. 0. 


— .] — E. V. Leaiham (1861), 3 E. & E. 
J. Q. B. 20.5 ; 3 L. T. 777 ; 26 J. P. 

A XTT 1» 00 4 . O 


, 1^1 Jif. JV. oov, , ^ 

Annotation Mentd. Taylor r. Vergctto (18C1). 30 L, J. Ex. 
400. 

2344. Must be entered by leave of Attorney- 
General.] — The Clerk of the Crown cannot enter a 
nolle prosequi without leave from A.-G. — R. v. 
Cranmer (1702), 1 Ld. Raym. 721 ; 12 Mod. Rep. 
647 ; 91 E. R. 1381. 

2345. .] — A.-G., by si^ manual, may 

confess the plea of not guilty in high treason. — 
R. Va Oglethorpe (Lady) (1707), 11 Mod. Rep. 
114 ; 88 E. R. 935. 

2346. .]— R. Va Evelyn (1820), cited 1 

B. & S. 852. 


Annotation : — Re!d. R. v. Allen (1862), 8 Jur. N. S. 230. 

2347. .] — Agreement to discontinue an 

indictment, even supposing such an agreement to 
be legal, can only be effected by A.-G. entering up 
a nolle prosequL — Elworthy p. Bird (1824), 2 
Bing. 258 ; 9 Moore, C. P. 430 ; 3 L. J. 0. S. C. P. 
260 ; 130 E. R. 305. 

2348. .] — A nolle prosequi can only be 

entered by the authority of A.-G. — R. v, Dunn 
(1843), 1 Car. & Kir. 730. 

Annotation : — Mentd. Stroud v. Watts (1846), 2 C. B. 929. 


2349, ,] — In an indictment against a town- 

ship for the non-repair of a highway the prosecu- 
tion cannot withdraw the record of an indictment 
that has been removed by certiorari, nor enter a 
nolle prosequi without leave of A.-G. — R. v. 
Colling (1847), 9 L. T. 0. S. 180 ; 2 Cox, C. C. 
184. 

2360. Process entered by Solicitor-General.] 

— R. V, Leatham, No. 2343, ante. 

2351. Attorney-General may act Inde- 

pendently of prosecutor.] — R. v. Allen, No. 2339, 
ante, 

2352. Power of Attorney-General un- 

fettered.] — Another case in which A.-G. is pre- 
eminent is the power to enter a nolle prosequi in a 
criminal case. I do not say that when a case is 
before a judge a prosecutor may not ask the 
judge to allow the case to be withdrawn, & the 
judge may do so if he is satisfied there is no case ; 
but A.-G. alone has power to enter a nolle prosequi 
& that power is not subject to any control (A. L. 
Smith, L.J.). — R. v. Comptroller- General op 
Patents, [1899] 1 Q. B. 909 ; 68 L. J. Q. B. 568 ; 
80 L. T. 777 ; 47 W. R. 567 ; 15 T. L. R. 310 ; 
16 R. P. C. 233, C. A. 

AnTwtationa .•—Mentd. Re A. & B.'s Appln. for a Patent 

(1910), 28 R. P. C. 454 : R. v. Patents Comptroller- 

General, Rx p, Muntz (1922), 38 T. L. R. 652. 

2353. Reasons for entering — Where Indictment 
improper remedy.] — ^A nolle prosequi may be 
granted upon an indictment against a surgeon for 
refusing to be a constable, because a surgeon being 
not liable to perform such a duty is non-mdictable, 
— R. V, Pond (1718), 1 Com. 312 ; 92 E. R. 1088. 


2354 . Where procedure to be stayed 

vexatious.] — R. v, Gubrchy (1765), 1 Wm. Bl. 

• 545 ; 96 E. R. 315. 

2355 . Where prosecutor also pursues civil 

remedy.] — R. v. Fielding (1769), 2 Burr. 719 ; 

2 Keny. 386 ; 97 E. R. 531. 

Annotation: — ^Refd. Caddy v. Barlow (1827), 1 Man. & Ry. 

K. B. 275. 

2356. .] — In proceedings against deft. 

by action & indictment for the same assault, the 
ct. will not compel him to make his election, but / 
deft, may apply to A.-G, for a nolle prosequi if j 
there is anything vexatious in the proceeding by , 
indictment.— J ones v. Clay (1798), 1 Bos. & P. / 
191 ; 126 E. R. 853. 

2367. Where more than one defendant — Nolle 
prosequi as to some defendants only.] — On the in- 
dictment against two, if they are found guilty 
separately, upon a pardon or nolle prosequi as to 
the one who stands second upon the verdict, 
judgment may be given against the other. — R. v, 
Hempstead & Hudson (1818), Russ. & Ry. 344, 

C. C. R. 

Annotations: — ^Reld. O’Connell v. R. (1844), 11 Cl. & Fin. 

155 ; Latham v. R. (18(14), 5 B. & S. 635. 

2358. .] — R. V, Butterworth, 

Braithwaite & Moss (1823), Russ. & Ry. 520, 

C. C. R. 

2359. .] — R. V, Rowlands, No. 844, 

ante, 

2360. .] — An information was filed 

against several defts., who were all found guilty, 
but the Crown entered a nolle prosequi, as to all 
the counts except the fourth. That count charged 
the offence against eight defts., & the Crown, upon 
that count, entered up judgment against six of 
them severally : — Held : the judgment was good ; 
under the above cii’cumstances it was competent 
for the A.-G. to enter a nolle prosequi ; & the 
acquittal of two of the defts. did not operate to 
discharge the others. — Ruck v, A.-G. (1868), 3 
H. & N. 208 ; 4 Jur. N. S. 167 ; sub nom. Buck v, 
A.-G., 27 L. J, Ex. 313 ; sub nom, A.-G. v. Ruck, 

30 L. T. O. S. 335 ; 22 J. P. 241 ; 6 W. R. 283, 
Ex. Ch. ; affg, S. 0. sub nom, A.-G. v. Ruck (1856), 

11 Exch. 763. 

2361. Where more than one charge — Nolle 
prosequi as to some charges only,] — R, v. Butter- 
worth, Braithwaite & Moss, No. 2358, ante. 

2362. ,] — R. V. Rowlands, No. 844, 

ante. 

2363. ,] — R. V. Leatham, No. 2343, 

ante, 

2364. Time for entering — After indictment 
found.] — A nolle prosequi signed before the 
presentment of an indictment is bad. — R. v, 
Wylie, Howe & McGuire (1919), 83 J. P. 295. 


Sect. 7.— REMOVAL OF INDICTMENT BY 
CERTIORARI. 


See Crown Practice, Vol. XVI., pp. 451 et aeq. 


be entered at any time before the ver- 
dict is recorded. — R. v. Roper (1832), 
1 Craw. & D. 185.— IR. 

f. J — Campbell’s Case 

(1843), 3 Craw. & D. 33.— IR. 

g. .) — R. V. Campbell 

(No. 1) (1887), 6 N. Z. L. R. 50.— N.Z. 

h. May be entered by the Clerk of 
the Crown.] — The Clerk of the Crown 
has authority to enter a nolle prosequi. 


— R. V. Thornton (1878), 2 P. & B. 
140.— CAN. 

k. Directed to be entered by court — 
Prolonged postponements.] — The ct. will 
exercise a discretionary power in 
allowlngr the Crown to postpone trials, 
when bills have been found a con- 
siderable time, & the trial more than 
once postponed. Therefore, where in- 
dictments wore pending against the 


prisoner for three years, & the coxmsel 
for the Crown alleged no reason for not 
proceeding to trial, except that they 
were not ready, the ct. refused to 
postpone the trial, & directed a nolle 
prosequi to be entered. — Byrne’s & 
Gilmore’s Case (1841), Ir. Cir. Rep. 
68.— IR. 

1. No appeal from entry. ] — R. v. 
Lalanne (1879), 3 L. N. 16.— CAN. 
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Part VII. — Trial of Indictments. 


Sect. 1.~IN GENERAL. 

2365. Separate indictments — Cannot be tried 
Jointly.] — Applt. was indicted for receiving goods 
knowing them to be stolen, & another man was 
cW’ged in a separate indictment with stealing the 
goo(£. The two prisoners were tried together & 
convicted; — Held: (Lord Finlay diss,) the pro- 
ceedings were a nullity, the Ot. of Criminal 
Appeal, in quashing the conviction, had power, 
under Criminal Appeal Act, 1907 (c. 23), to order 
applt. to be tried according to law. — Crane v. 
Public Prosecutions Director, [1921] 2 A. O. 
299 ; 90 L. J. K. B. 1160 ; 126 L. T. 642 ; 85 
J. P. 245 ; 65 Sol. Jo. 642 ; 27 Cox, 0. C. 43 ; 
8ub nom, R. v. Crane, 37 T. L. R. 788 ; 15 Cr. 
App. Rep. 183, H. L. ; affg, S. C. sub nom* R. v* 
Crane, [1920] 3 K. B. 236, C. C. A. 

Annotations : — Distd. R. v. Hammer, [192.3] 2 K. B. 786. 

Reid. B. V. Morton (1920), 15 Cr. App. Rep. 30. 

Joinder of defendants.] — See Part VI., Sect. 4, 
sub-sect. 9, ante. 

Joinder of offences.] — See Part VI., Sect. 4, sub- 
sect. 10, ante* 


Sect. 2,— REMOVAL OF INDICTMENTS BY 
CERTIORARI. 

See Crown Practice, Vol. XVI., pp. 405-412, 
Nos. 2510-2708. 


Sect. 3.— TRIAL AT BAR. 

Right of Crown.] — See Constitutional Law, 
Vol. XI., p. 528, Nos. 318-324. 

On application of Attorney-General.] — See Con- 
stitutional Law, Vol. XI., p. 528, Nos. 318-324 ; 
& Crown Practice, Vol. XVI., pp. 402, 484, Nos. 
2477, 3677. 

2366. What court may grant — King’s Bench.]— 

In felony after an indictment found & removed, 
the Ct. of K. B. may order a trial at bar. — R. v* 
Thomson (1699), 12 Mod. Rep. 331 ; Holt, K. B. 
702 ; 88 E. R. 1359. 

Annotaiion : — Mentd. R. v. Haddock (1737), Audr. 137. 

2367. When granted — General rule.] — Trial at 
bar was granted upon consideration of the conse- 
quences of a conviction upon an information. — 
R. V* Foley & Harley (1717), 1 Stra. 52 ; 93 
E. R. 379. 

2368. Discretion of court.] — A trial at bar 

ought not to be granted upon a general allegation 
of difficulty in the cause. 

The granting of a trial at bar is entirely in the 
discretion of the ct., & such a trial ought not to be 
granted without good reason, because it is very 
expensive to the parties & the business of the other 


suitors is thereby delayed (per Cur.). — R. v* 
Oabrmarthen Burgesses (1753), Say. 79 ; 96 
E. R. 809. 

2369. .] — Upon an application for a 

trial at bar, the ct. will in every case exercise its 
own discretion upon the peculiar circumstances 
thereof. Where a fair trial cannot be had in the 
county where the matter arises, the trial will bo 
awarded in the next English county where the 
King’s writ of venire runs. — R. v* Amery (1786), 
1 Term Rep. 363 ; 99 E. R. 1141. 

Annotation :^flLBiitA* R. v, St. Mary-on-tho-Hlll, Chester 

(1798), 7 Term Rep. 735. 


Sect. 4.— PROCEEDINGS BEFORE PLEA. 

Sub-sect. 1. — Appearance. 

A* Appearance of Prosecutor* 

2370. No notice of trial need be given to prose- 
cutor.] — Where deft, is under recognisances to 
appear & take his trial at a particular sessions of 
the Central Criminal Ct., no notice of trial to 
prosecutor is requisite, &; he is bound to be pre- 
pared to try at that session. — R. v. Parker (1849), 
13 J. P. 460 ; 3 Cox, C. C. 299. 

2371. Failure to prosecute — Recognisances not 
discharged.] — The ct., on default of prosecution, 
can only respite <fc not discharge, a recognisance. — 
Anon. (1702), 7 Mod. Rep. 97 ; 87 E. R. 1119. 

2372. .] — The Ct. at the Old Bailey 

refused to discharge, without the preferment of any 
bill, the recognisances of prosecutors being mem- 
bers of a society for promoting religious knowledge 
among the poor, who had caused a servant to be 
committed for embezzlement, the application not 
being made on the ground of any defect in the 
evidence, but on the ground that they, prosecutors, 
thought that the reformation of the offender would 
be best promoted by such a course. — R. v. Paul 
(1834), 6 C. &P. 323. 

2373. Penalty may be mitigated.] — 

Where the ct. refuse to discharge a recognisance 
on failure to prosecute they have power to mitigate 
the penalty.— Re Hooper (1824), M‘Cle. 578 ; 148 
E. R. 241. 

2374. .] — A prosecutor who has re- 

quired the magistrates to take his recognisances 
to prosecute, on a charge within Vexatious Indict- 
ments Act, 1859 (c. 17), s. 2, when the magistrates 
have refused to commit the person charged, must 
either go on with the prosecution or have his 
recognisances forfeited, as it would defeat the 
object of the statute if he were allowed to move to 
have his recognisances discharged. — R. v* Har- 
greaves (1861), 2 F. & F. 790, N. P. 

2375. Recognisances withdrawn.] — R. v* 

Adams (1834), 6 0, & P. 324, n. 


PART VII. SECT. 1. 

a. Whether hy jury.] — The power of 
the Commonwealth Parliament con- 
ferred by 63 & 64 Viet. c. 12, s. 122, to 
laws for tho govt, of a territory, 
wheuier that power is exercised directly 
or through a subordinate L ogislature, 
is not restricted by tho provision in 
soot. 80 of above Act, that the trial on 
indictment of any offence against any 
law of the Commonwealth shall bo bv 
jury. By Ordinance No. 7 of 1907 of 
Papua, it was provided that tho trial 
persons of European descent charged 
with a crime punishable by death 


should be held before a jury of four 
persons, but that “ save as aforesaid 
the trials of all Issues, both civil &: 
criminal, shall as heretofore bo hold 
without a jury ’* : — Held : a person 
of European descent who was charged 
in Papua with an assault occasioning 
bodily harm, to which he pleaded not 
guilty, was properly tried without a 
jury. — R. V . Bernasconi (1915), 19 
O. L. R. 629.— A US. 

PART VII. SECT. 3. 

b. When granted.] — If the King 
prosecutes in his royal person, a trial 


at bar is his right. If the prosecution 
is not the King’s, then there must be 
grounds laid before tho ct. to induce 
thorn to grant such a trial. 

In criminal cases of great difficulty, 
tho ct. will grant a trial at bar. — R. v. 
Hayes (1801), Rowe, 565. — IR. 

0. Power of court to proceed — 
Absence of judge.] — Setnhle : a trial at 
bar may be proceeded with, notwith- 
standing the absence of one of tho 
judges who sat during a poition of the 
trial. — R. v. O’Connell (1844), 1 

Cox, C. C. 397.— IR. 
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Sect, 4. — Proceedings before plea: Svib-sect, A. d: 

B. (a) <&:{b),] 

2376. Recognisances cannot be enlarged 

after discharge of grand Jury.] — When a prosecutor 
has entered into a recognisance under the pro- 
visions of Vexatious Indictments Act, 1869 (c. 17), 
s. 2, to prosecute a charge, but fails to prefer his 
bill of indictment before the grand jury, the ct. 
cannot, after the grand jury have been discharged, 
entertain an application by him to enlarge his 
recognisance to the next session, — R. v, Eayres 
(1900), 64 jr. P. 217. 

2377. Effect of mistrial.] — R. v. Tracy 

(1704), Holt, K. B. 706 ; 6 Mod. Rep. 178 ; 90 
E. R. 1290. 

Annotations: — Mentd. Linford v. Fltzroy (1849), 13 Q. B. 

240 ; Walters v. Green, [1899] 2 Ch. 696. 

2378. Opinion of Attorney-General as to 

propriety of prosecution.] — Where a prisoner has 
been committed for trial at the assizes, & parties 
bound over by a magistrate, to prosecute &; give 
evidence, the judge will not discharge the recog- 
nisances on an intimation that the A,-G. does not 
think it a proper case for prosecution. 

Setnble : the proper course is for the A.-G. to 
enter a nolle prosequi , — R. v, Fkeakley (1852), 
6 Cox, C. C. 75. 

2379. Bound over to the “ next assizes ** — 
Whether special commission of assize included.] — 

Where a witness is bound over to appear at the 
“ next assizes & general gaol delivery,” that 
means the ordinary assizes & general gaol delivery, 
&; does not apply to a special commission of gaol 
delivery. Upon his not appearing the judge will 
not estreat the recognisances. — R. v. Walker 
(1843), 2 L, T. O. S. 288 ; 1 Cox, C. 0. 14. 

2380. Where prosecution has not instructed 
counsel — Practice.] — Wliere no counsel is engaged 
for the prosecution, & the depositions are handed, 
by direction of the ct., to a gentleman at the bar, 
he should consider himself as counsel for the 
Crown, & act in all respects as he would if he had 
been instructed by prosecutor. He should not 
consider liimself merely as acting in assistance of 
the judge, by examining the witnesses. — R. v, 
Littleton (1840), 9 C. & P. 671. 

2381. .] — A judge should not be put 

to prosecute. Therefore, if prosecutor has omitted 
to instruct counsel, the ct. will direct the deposi- 
tions, with the fee indorsed, to be delivered to the 
junior counsel present, to conduct the prosecution. 
~R. V, (1843), 1 L. T. O. S. 458 ; 1 Cox, C. C. 

An^t^ion : — Refd. R. v, Farrell & Moore (1848), 3 Cox, 

U* U* lo9« 

2382. .] — The judge ought not to act 

as prosecutor, as counsel for the prosecution, & 
as judge. Where a prosecution is not prepared 
by an attorney, the ct. will hand the depositions to 
counsel. Bub every prosecution ought to be con- 
ducted by counsel & attorney. — ^A non. (1851), 17 
L. T. O. S. 260. 

2388. Prosecutor cannot appear In form& 
pauperis.]— R. v, Clarke (1762), 3 Burr. 1308 ; 
97 E. B. 847. 

3, Appearance o 

{a) In General, 

2384. Failure to appear when on bail— Recognis- 
ance not discharged — Effect of estreat may be 
suspended.] — If a party indicted at the assizes 


enter into a recognisance, with the condition of 
which he afterwards fails to comply, whereby it 
becomes estreated, although the ct. cannot dis- 
charge the recognisance, they will, if they see 
proper cause, suspend the effect of the estreat. — 
Ex p, Stowman (1838), 2 J. P. 345 ; sub nom. 
Ex p, Sloeman, 2 Jur. 821. 

2385. Recognisance of prosecutor enlarged 

till arrest of accused.] — Where a prisoner on bail 
has made default, the recognisance of prosecutor 
may be enlarged till the apprehension of prisoner. — 
Re Young (1847), 9 L. T. O. S. 394 ; 2 Cox, 0. C. 
280. 

2386. Accused must surrender at the opening of 
the session.] — A prisoner who has been admitted 
to bail, & who surrenders after the opening of the 
commission, is not in custody at the time of the 
holding of the assizes ” within the meaning of 
Winter Assizes Acts, 1876 (c. 67), & 1877 (c. 46), 
& cannot therefore be tried. In order to entitle 
himself to be tried he should surrender before the 
opening of the commission. — R. v, Stafford 
(1879), 14 Cox, 0. 0. 363. 

2387. Securing appearance by bench warrant — 
When bench warrant issued.] — Bench warrants will 
not be granted unless it is necessary that the party 
charged should be at once taken into custody, or 
unless shown that the party charged with the 
offence is about to quit the country. — R. v, Whit- 
taker (1859), 2 F. & F. 1. 

2388. Practice at Central Criminal 

Court.] — The practice of the Central Criminal Ct. 
as to the time when a bench warrant should issue, 
& as to the form such bench warrant should take, 
ought not to be altered without the authority 
generally of the comrs. of that ct. — R. v, Nichols 
(1900), 64 J. P. 217. 

2389. Form of warrant.] — R. v. Freeman 

(1731), 2 Barn. K. B. 28 ; 94 B. R. 334. 

239(). .] — A bench warrant under 

43 Geo. III., c. 56, s. 1, must state the amount of 
bail & before whom prisoner is to be brought to be 
bound over. — R. v. Downey (1845), 7 Q. B. 281 ; 
16 L. J. M. C. 29 ; 9 .Jur. 1073 ; 115 B. R. 496 ; 
sub nom. Re Downey, 5 L. T. O. S. 126 ; 9 J. P. Jo. 
293. 

Annotation : — Mentd. Campbell v. R. (1847), 12 Jur. 117. 

2391. Duration of warrant.] — A warrant 

issued to arrest a person on a bill found for a mis- 
demeanour, & to have him at the next session, is 
not functus officio after the session expires, but the 
party may be taken up at any time. — M ayhew v. 
Hill (1798), 2 Bsp. 683, N. P. 

2392. When accused has been removed to lunatic 
asylum since committal — Recognisances enlarged— 
Trial postponed.] — R. v, Dwerryhousb (1847), 
9 L. T. O. S. 454 ; 2 Cox, O. C. 291 ; subsequent 
proceedings y 2 Cox, C. 0. 446. 

2393 . Recognisances respited sine die.] — 

A prisoner committed for trial upon a charge of 
murder having become insane was removed to a 
lunatic asylum, by virtue of a warrant under the 
hand of a Principal Secretary of State. The 
grand jury, at the assizes at which he would in 
due course have been tried, found a true bill 
against him : — Held : the proper course was to 
respite the recognisances sine die. — R. v. Black- 
well (1867), 7 Cox, C. 0. 353. 

2394. Power of Judge of assize to issue 

habeas corpus.] — Wliere a prisoner was committed 
for trial by the magistrates to the assizes, but. 


PART VII. SECT. 4, SUB-SECT. 1.— 
B. (a). 

d. Appearance in prison garb.] — 
The Gaol Regulations direct that no 
prisoner shall be placed on his trial or 


give evidence in ct. in prison garb. 

A hard labour prisoner, charged as 
such with assault on a fellow prisoner, 
was tried in prison clothes & con- I 
vioted : — Held : the breach of the Gaol I 


Regulations did not Invalidate the 
proceedings. & as prisoner had not been 
prejudiced the sentence should not be 
quashed. — Fennksbby v, R. (1907), 
T. S. 74.— S, AF. 
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after committal, was removed by them to the 
County Lunatic Asylixm, the judge of assize has 
power to issue a habeas corpus to bring prisoner up 
for his trial. — E. v. Peacock (1870), 12 Cox, 0. O. 
21 . 

Annotation R. v. Shurmer (1886), 2 T. L. R. 737. 

2396. Order for removal must be signed by 

Secretary of State — Criminal Lunatics Act, 1884 
(c. 64).]— E. V. Marshall (1885), 49 J. P. Jo. 106. 

2396. Prejenoe of accused in dock to plead— 
May be dispensed with in misdemeanour.] — E. v. 
Bacon (1664), 1 Lev. 146 ; 83 E. E. 841. 

2397. .] — E. V. Haddock (1738), 2 

Stra. 1100 ; 93 E. E. 1057. 

Appearance of corporation.] — See Crown Prac- 
tice, Vol. XVI., pp. 405, 406, Nos. 2621-2524. 


(6) Representation by Counsel. 

2398. Defence by counsel — Prisoners jointly 
charged & represented cannot be separately repre- 
sented after plea.] — Prisoners were indicted for 
the murder & manslaughter of A. (inter alia) by 
a series of beatings & assaults. At the trial, cer- 
tain assaults were put in evidence, & relied upon 
by the Crown as being the cause of death, but the 
surgeon who made a post-mortem examination 
being of opinion that the death was occasioned, 
not by the assaults so proved & relied upon, but 
by a blow upon the head, of the cause of which 
there was no evidence whatever, the judge directed 
the jury that prisoners were entitled to an acquit- 
tal : — Held : (1) the judge had rightly so directed 
the iuTy ; (2) under 7 Will. 4, & 1 Viet. c. 85, 
prisoners could not have been lawfully con- 
victed of assault under the circumstances above 
named, inasmuch as the assault contemplated by 
the statute must be such as was a part of the very 
act & transaction prosecuted, & also conduced to 
the death. 


Prisoners, having been subsequently indicted 
for those assaults with intent to wound, & with 
intent by such wounding to do A. grievous bodily 
harm, pleaded autrefois acquit, & the judge having 
directed the jury, upon the trial of this plea, to 
the effect that if they were satisfied there were 
several distinct & independent assaults, some or 
any of which did not in any way conduce to the 
death of deceased, it would be their duty to find 
a verdict for the Crown : — Held : (3) (Lord Camp- 
bell, 0. J ., Jervis, C. J., Parke, B., Atjjerson, B., 
Maule, j., Pattbson, J., Wightman, J., & 
Martin, B.) such direction was not strictly right, 
inasmuch the issue raised by the plea was, 
whether prisoners had been before tried for the 
same offence ; (4) (Lord Campbell, O.J., Jervis, 
C.J., Parke, B., Alderson, B., Maule, J., & 
Martin, B.) the conviction was also bad by 
reason of the misdirection ; (5) (Pollock, C.B., 
Patteson, j ., Coleridge, Wightman, Cresswell, 
ERle, Williams, & Talfourd, JJ.) the convic- 
tion would be affirmed. 


(6) Where prisoners had joined in their plea a1 
the trial & were represented by counsel appearing 
for them jointly, &; not separately, according tc 
the practice of the Ct. of Criminal Appeal, they are 
uot entitled to appear by separate counsel at the 
hearing of the appeal. — R. v. Bird (1861), 2 Den. 
94 ; T. & M. 437 ; 20 L. J. M. C. 70 ; 16 L. T. O. S, 


666 ; 16 J. P. 173 ; 16 Jur. 193 ; 5 Cox, C. 0. 
20, C. C. E. 

Annotations : — As to (2) Befd. R. v. Miles (1890), 24 Q. B. D. 

423. Oenerally, Slentd. Girdlestone v, Brighton Aquarium 

Co. (1878), 3 Ex. D. 137. 

2399 . Accused must consent to representa- 

tion.] — On a trial for murder, the ct. refused to 
allow counsel to appear for a prisoner without liis 
expressed assent. — E. v. Yscuado (1864), 6 Cox, 
0. C. 386. 

2400. Accused must not Interfere.] — 

(1) On a trial for murder, prisoner objecting to be 
defended by counsel, but in the result allowing 
counsel to act for him, he was not afterwards 
allowed to raise any objection to the proceeding. 

(2) Prisoner being arraigned on two indictments 
& having with apparent intelligence, pleaded to 
one & declined to plead to the other, the plea of 
not guilty was entered for him by statute, with the 
assent of counsel who appeared for him. The case 
being then opened, & the first witness examined, 
& it being then set up bjr his counsel in the course 
of the case that he was insane now, or not in a fit 
state to be tried : — Held : the proper time for 
making that suggestion was before prisoner pleaded, 
& had it been so made, a jury should have been 
empanelled to try the question whether he was 
sane now & in a fit state to be tried. — R. v. Southey 
(1865), 4 F. & P. 864. 

2401. Advisable In rape & similar offences.] 

— On a trial for rape or a similar offence, it is 
desirable that prisoner should be defended by 
counsel. — R. v. Gillingham (1910), 5 Cr. App. Rep. 
187 ; 74 J. P. Jo. 424, C. 0. A. 

2402. To prepare special plea.] — 

The ct. will not reject a plea of autrefois convict, 
on account of the informal manner in which it is 
handed in by prisoner, but will assign counsel to 
put it into a formal shape, & postpone the trial to 
give time for its preparation. — R. v. Chamberlain 
(1833), 6 0. & P. 93. 

2403. King’s counsel must have permission 

of Sovereign to appear.] — R. v. Jones (1840), 9 
O. & P. 401. 

2404. .] — On the trial of a criminal 

information a Queen’s Counsel ought not to be 
counsel for deft, wdthout a licence from the Queen 
or at the least a letter from the Secretary of State, 
& it is not enough that an application for a licence 
has been sent to the Secretary of State from an 
assize town in the county to which no answer has 
been received at the time of the case being tried. — 
R. V. Bartlett (1847), 2 Car. & Kir. 321 ; 2 Cox, 
O. C. 245. 

2405. Appearance in formft pauperis.]— ; 

if a deft, in an indictment for a misdemean- 
our swears that he is not worth £5 in the 
world, beyond his necessary wearing apparel & 
tools of trade, he may be admitted to sue in formd 
pauperis, -although the indictment was removed 
from the sessions at his instance. — R. v. Nicholson 
(1840), 8 Dowl. 489 ; sub nom. Ex p. Nicholson, 
4 Jur. 606. 

2406. Poor Persons Defence Act, 1903 (c. 38) — 
Defence must be set up before magistrate — Counsel 
& solicitor must both be appointed — Ascertaining 
defendant’s means.] — Legal aid under the above 
Act can only be afforded to poor prisoners who set 
up a defence, either by way of evidence given or 


PART VIL SECT. 4, SUB-SECT. 1.-^ 
B. (b). 

e. Defence hy counsel — Fetony.] — 
on trial for felony may make 
lull defence by two counsel & no more. 
— R. V. DAOU8T (1866), 9 L. O. J. 86.— 


1. Appearance in formd pauperis 
— Conduct of defence.] — Prisoner, being 

g ut on his trial for murder, statod his 
lability to employ counsel, & had 
counsel assigned him by ct. Counsel 
thus assigned was permitted, the 
Crown assenting, to examine witnesses 


for the defence previously to addressing 
the jury, & without prejudice to his 
right in that behalf.— K. v. Bryan 
U840), 1 Craw. & D. 559. — IR. 

Attorney — Right to address jury.] 
—Anon. (1844), 3 L. T. O. S. 167. 
— IR. 
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Sect 4. — Proceedings before plea: Sub-sect, 1, B, (b); 
suh-sect A, & B,] 

statement made by them, before the commit- 
ting magistrate. If a deft, does not say anything 
at the police ct., or reserves his defence, there is 
no power under this Act to give him any assistance. 
There is no power under the Act to appoint a 
counsel only, without a solr., to defend a poor 
prisoner. The Act does not contain any provisions 
showing how the judge is to satisfy himself that 
prisoner’s means are insufficient for him to obtain 
legal aid. — R. v, Caliendo (Nunzio) (1904), 08 
J. P. 47. 

2407. Court can assign counsel without 

solicitor.^ — The ct. can assign counsel to defend a 
poor prisoner under the above Act, without 
assigning a solr. — R. v. Hart (1904), 68 J. P. 72. 

2408. Counsel should be instructed on the 

hearing of a case stated.] — When a prisoner is 
defended under the above Act, & a case is reserved 
for the consideration of the ct. for Crown Cases 
Reserved, counsel ought to be instructed to appear 
for prisoner there. — R. v. Payne (1905), 69 J. P. 
440. 

2409. Justices have no power to impose 

limitations on order.] — R. v. Prendeville, 

Brooks & Tucker (1908), 72 J. P. Jo. 521. 

2410. Hearing by court of counsel as amicus 
curice— On point of law only.]— We ought & shall 
permit you other counsel, if matter of law, upon the 
proof of the fact, do arise ; but for any other 
counsel to bo assigned you before that appear, is 
not by law warranted (Jermin, J.). 

The calling the party to hold up his hand at the 
bar is no more but for the special notice that 
the party is the man inquired for or called on 
{per Cur.).— Lilburne’s Case (1649), 4 State Tr. 
1270. 

;-~Mentd. Bowman i\ Secular Soc. (1917), 86 

L. J. CJi. 608. 


2411. 


-.] — The ct. will hear any one as 


amicus curiae on prisoner’s behalf on a point of 
law. — Ratcliffe’s Case (1746), as reported in 
Post. 40 ; 18 State Tr. 429. 

Annotatwna: — Mentd. Jl. v. D’Eon (1764), 1 Wm. Bt. 510 ; 



2412. 


-.] — Prisoner was indicted at 


quarter sessions for attempting to commit larceny, 
& a subsequent count in the indictment charged a 
previous conviction. He was arraigned upon & 
pleaded to both counts. Objection was taken to 
the arraignment as contravening the provisions 
of Larceny Act, 1861 (c. 96), s. 116, which require 
that upon an indictment for an offence shall in the 
first instance be arraigned upon so much only of the 
indictment as charges the subsequent offence, & 
that until he be found guilty of that offence he 
shall not be called upon to plead to the charge of 
the previous conviction. The recorder accordingly 
adjourned the trial to the next sessions. At that 
sessions prisoner was tried. There was no fresh 
arraignment, but his former pleas were treated as 
standing. He was, however, given in charge to 
the jury upon the first count only, & was found 
guilty on that count : — Held : although the 
arraignment did not take place at the sessions at 
which prisoner was tried, & although the fact of 
his previous conviction was not disclosed to the 


jury by whom, he was convicted, either by the 
manner of giving him into their charge or other- 
wise, the fact that the arraignment did not comply 
with the provisions of the sect, was such a sub- 
stantial defect as could not be cured by verdict 
& the conviction must be quashed. 

Upon the argument in error no counsel appeared 
for prisoner but the ct. allowed Mr. T., who had 
defended him at the sessions, to appear as amicus 
curice & state the points upon prisoner’s behalf. — 
Faulkner R., [1906] 2 K. B. 76 ; 74 L. J. K. B. 
662 ; 92 L. T. 769 ; 69 J. P. 241 ; 63 W. R. 666 ; 
21 T. L. R. 417 ; 49 Sol. Jo. 460 ; 20 Cox, C. Cj 
838, D. 0. 

2413. In addition to the counsel assigned! 

by court in case of treason.] — R. v. Casement, No.\. 
1002, ante. 

See, also, 1 & S Will. 3 (c. 3), s. 1. 

See, further, Barristers, Vol. III., pp. 328 ’ 
et seq. 


Sub-sect. 2. — Arraignment. 


A, In General, 


2414. Holding up hand is mere ceremony.] — 

Lilburne’s Case, No, 2410, ante, 

2415. .] — It is no essential part of any trial 

that prisoner should hold up liis hand at the bar ; 
there is no record made of it when it is done ; 
the only use of it is to show the ct. who prisoner is , 

when that is apparent the ct. does often proceed 
against him though he refuse to hold up his hand 
at the bar ; therefore the omission of that ceremony 
in this case, is no legal exception (Lord Finch, C.). 
— Stafford’s (Lord) Case (1680), 7 State Tr. 
1217. 

Annotations: — Mentd. R. v. Walcott (1694), 4 Mod. Rep* 
395 ; A.-G. v. Hitchcock (1847), 1 Exch. 91; Moriarty 
V. L. C. & D. Ry. (1870), L. R. 5 Q. B. 314 ; R. v. Watt 
(1905), 70 J. P. 29. 


2416. Accused should stand free.] — R. v. 

Brazier (1899), Archbold’s Criminal Pleading, 
Evidence & Practice, 26th ed. 168, 

2417. Accused may be placed under restraint if 
necessary.] — (1) The ct. will not order a prisoner 
indicted for liigh treason to be unfettered at the 
time of liis arraignment, but during his trial his 
irons ought to be taken off, unless there be danger 
of a rescue or escape. 

(2) Unpublished writings cannot be laid as an 
overt act of treason, but, if they send to prove an 
overt act, they may be given in evidence for that 
purpose. 

(3) During the examination of prisoner before 
the Privy Council a witness took notes of the 
evidence, which were not read over or signed by 
prisoner : — Held : the witness might refresh his 
memory by looking at them ; but that the notes 
themselves were not admissible in evidence. — R. 
V, Layer (1722), 8 Mod. Rep. 82 ; 10 State Tr. 
94 ; 88 E. R. 64. 


Annotations : — Generally » Mentd. R. v. Orrery (1722), 8 Mod. 
Rep. 96: R. v. Lambe (1791), 2 Leach, 652 ; R. v. 
O’Connell (1844), 5 State Tr. N. S. 1 ; R. v. Duffy (1849). 
7 State Tr. N. S. 795 ; Mulcahy r. R. (1867), 16 W. R. 446. 

2418. .]— R. v. 

1809 ; 97 E. R. 1112. 


Rogers (1765), 3 Burr. 


Annotation .-—Mentd. R. v. Garside (1834), 2 Ad. & El. 266. 
2419. .] — R. V, Brazier, No. 2416, ante. 


PART VII. SECT. 4, SUB-SECT. 2.— A. 

h. Not part of trial.] — Arralifii- 
ment ifl not part of the trial. — Re 
Walsh (1914), 14 E. L. R. 216.— CAN. 


k. Charge should he explicit.] — 
When arralgrniuff an accused, & before 
receiving his plea, the ct. should be 
careful to ensure the ejqplanatlon of the 
charge In a maziner sumciently explicit 


to enable the accused to understand 
thoroughly the nature of the charge to 
which he is called upon to plead. — R, 
V. Vaimbilee (1880), I. L. R. 5 Calc, 
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B. Accused standing Mute, 

2420. Jury empanelled to try if mute of malice 
or by visitation of God.] — If a person indicted for 
felony stand mute upon his arraignment, the ct. 
may direct the sheriff to return a jury instanter 
to try whether he stand mute obstinately, or by the 
visitation of God ; & if they find that he stand 
obstinately mute, sentence may be passed without 
further inquiry. — R. v, Mercier (1777), 1 Leach, 
183. 

2421. .] — A prisoner mutus et surdua d 

nativitate, who is found by a jury sworn for the 
purpose, mute by the visitation of God, may be 
arraigned for a capital offence, if intelligence can 
be conveyed to him by signs or symbols. — B. v, 
Jones (1773), 1 Leach, 102. 

2422. .] — A prisoner upon being arraigned 

stated that he was deaf, & when the indictment was 
read over to him, apparently did not hear. The 
judge directed a jury to be empanelled to try 
whether he stood mute by the act of God, or out 
of malice. — R. v, Halton (1824), Ry. & M. 78. 

2423. .] — R. V, Thompson (1827), 2 Lew. 

0. C. 137. 

2424. .]--R. V. Dyson (1831), 1 Lew. C. C. 

64 ; 7 C. & P. 305, n. 

Annotations : — Folld. R. v. Pritchard (1836), 7 C. & P. 303 ; 

R. V. Berry (1876), 1 Q. B. D. 447 ; R. v. Stafford Prisou. 

Emery, [1900] 2 K. B. 81. 

2425. .] — A person, deaf & dumb, was to be 

tried for a capital felony. The judge ordered a 
jury to be empanelled, to try whether he was 
mute by the visitation of God & the jury found 
that he was so. The jury were then sworn to try 
whether he was able to plead, which they found in 
the affirmative, & prisoner, by a sign, pleaded — 
Not Guilty. The judge then ordered the jury to 
be sworn to try whether prisoner was “ now sane 
or not ” ; & on this question, his Lordship directed 
the jury to consider whether prisoner had sufficient 
intellect to comprehend the course of the pro- 
ceedings, so as to make a i)roper defence, to 
challenge any juror he might wish to object to, & 
to comprehend the details of the evidence ; & 
that if they thought he had not, they should find 
him not of sane mind. — R. v. Pritchard (1836), 
7 C. & P. 303. 

Annotations: — FoUd. R. v. Berry (1876), 1 Q. B. D. 447. 

Consd. R. V. Harris (1897), 61 J. P. 792. Folld. R. v. 

Stafford Prison, Kx p, Emery, [1909] 2 K. B. 81. Reid. 

R. V. Leo Kun, [1916] 1 K. B. 337. 

2426. .] — Senible : where a prisoner on 

being called upon to plead remains mute, the ct. 
cannot hear evidence to prove that ho does so 
through malice, & then enter a plea of not guilty 
under Criminal Law Act, 1827 (c. 28), s. 2, but a 
jury must be empanelled to try the question of 
malice, & it is upon their finding that the ct. is 
authorised to enter the plea. — R. v, Israel (1847), 
2 Cox, C. C. 263. 

2427. .] — A person deaf & dumb was to 

be tried for a misdemeanour. A jury was em- 
panelled to try whether he was mute by the visitation 
of God, & on their finding tha c he was so, they were 
sworn to try if he was of soimd mind, & on their 
finding that he was so, his counsel pleaded not 
guilty for him, & the trial proceeded in the usual 
manner, &; the evidence was not interpreted to 
deft. — R. V, Whitfield (1850), 3 Car. & Kir. 121. 

2428. .] — A prisoner when called upon to 


plead to an indictment, stood mute. A jury was 
empanelled, & sworn to try whether he was mute 
of malice or by the visitation of God. A verdict 
of mute of malice having been returned, the ct. 
ordered a plea of not guilty to be entered on the 
record. — R. v. Schleter (1866), 31 J. P. 119 ; 10 
Cox, C. C. 409. 

2429. .] — A person deaf & dumb from four 

years of age was indicted for larceny from the 
person, & not answering when called upon to ple^, 
the jury found prisoner “ mute by the visitation 
of God.” The ct. then ordered a plea of not 
guilty to be entered, & the trial to proceed. A 
relation, who could in some degree communicate 
with prisoner by means of signs, was sworn to 
interpret the nature of the proceedings & the 
evidence, & the ct, assigned counsel to prisoner. 
At the conclusion of the case, after the surnming 
up of the presiding judge, the jury found prisoner 
guilty, but in answer to a question left to them in 
the summing up, found that prisoner “ was not 
capable of understanding, & as a fact had not 
understood, the nature of the proceedings ” : — 
Held : the above finding showed that prisoner 
was at the time of the trial of non-sane mind, 
therefore the ct. ought to have discharged the jury, 
& ordered prisoner to be detained during Her 
Majesty’s pleasure, under Criminal Lunatics Act, 
1800 (c. 94), s. 2 ; & the conviction was quashed. — 
R. V. Berry (1876), 1 Q. B. D. 447 ; 45 L. J. M. C. 
123 ; 34 L. T. 590 ; 40 J. P. 484 ; 13 Cox, C. C. 
189, C. C. R. 

Annotation : — Folld. R. v. Stafford Prison, Ex p. Emery, 

[1909] 2 K. B. 81. 

2430. .] — A prisoner who was totally deaf 

& could neither read nor write was arraigned for a 
felony. Upon being arraigned he stood mute, & a 
jury duly empanelled & sworn for the purpose 
found that he was mute by the visitation of God. 
The jury were sworn again to try whether he was 
capable of pleading to the indictment & they 
found that he was incapable of pleading to & 
taking his trial upon the indictment & of under- 
standing & following the jiroceedings by reason 
of his inability to communicate with & be com- 
municated with by others. Upon this finding 
the judge, acting under Criminal Lunatics Act, 
1800 (c. 94), s. 2, ordered him to be kept in custody 
until His Majesty’s pleasure should be known ; — 
Held : the finding amounted to a finding that 
prisoner was insane within the meaning of the Act, 
& the order was properly made. — R. v, Stafford 
Prison (Governor), Ex p. Emery, [1909] 2 
K. B. 81 ; 78 L. J. K. B. 629 ; 100 L. T. 993 ; 
73 J. P. 284 ; 25 T. L. R. 440 ; 22 Cox, C. C. 143, 
D. C. 

Annotation : — Re!d. R. v. Leo Kun, [1916] 1 K, B. 337. 


2431. Right of counsel for accused to 

address Jury & to call witnesses.] — R. v, Roberts 
(1816), Carrington’s Criminal Law, 57. 

2432. Accused if mute of malice may be tried.] — 
R. V, Mercier, No. 2420, a 7 ite, 

2433. Accused If mute by visitation of God may 
be tried.] — R. v. Jones, No. 2421, a^ite. 

2434. .] — A prisoner mute by the visitation 

of God may be arraigned, tried, sentenced, & 
transported. — R. v. Steel (1787), 1 Leach, 451. 
Annotations: — Folld. R. v. Halton (1824), Ry. & M. 78. 

Distd. R. V. Berry (1876), 1 Q. B. D. 447. Consd. H. v- 

Harris (1897), 61 J. P. 792 ; R. v. Stafford Prison, Ex p. 

Emery, [1909] 2 K. B. 81. 


PART VII. SECT. 4, SUB-SECT. 2.— B. 

1. Accused if mute hy visitation 
of Ood may be tried.] — Prisoner, in- 
dicted for lajpoeny, stood mute on his 
arraignment, & a jury was Impanelled 
to try whether he stood mute through 


obstinacy or by the visitation of God ; 
& there was a verdict of “ mute by the 
visitation of God.** Prisoner was 
somewhat deaf, & altogether dumb, but 
could oommimioate intelligence to 
others, Sc be communicated with by 


signs. In the foregoing clrcumstanceB 
he was arraigned & tried for the 
larceny, & convicted thereof.— IL v. 

(1840), 1 Craw. & D. 402. — 

IR. 
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Sect* 4. — Proceedings before plea: Svb^sect, 2, J5., C., 
D, <£: E * ; evb-sects, 3 4, j 4> & (o).] 

2435* Defence by counsel — Evidence not 

lnterpreted.]—R. v* Whitfield, No. 2427, anie. 

2436. Communication with accused mute by 
visitation of God— -By signs.]— R. v. Jones, No. 
2421, ante. 

2437. .1 — R. V. Dyson, No. 2424, ante* 

2438. .] — R. V * Pbitchabd, No. 2425, 

anie* 

2439. ,] — R. V* Berry, No. 2429, anie* 

2440. By writing.] — R, v* Thompson, No. 

2423, ante* 


C* Refusal to Plead, 


2441. Plea of not guilty entered at direction of 

court.]— Criminal Law Act, 1827 (c. 28), s. 2, 
authorising the ct. to direct a plea of not guilty 
to be entered for a party who stands mute of 
malice, or will not answer directly to an indict- 
ment, applies to the case of a party who refuses 
to plead, on the ground that he has previously 
pleaded to another indictment for the same 
offence, but which indictment was not valid in 
consequence of its having been found upon the 
testimony of witnesses not duly sworn to give 
evidence before the grand jury. — R. v* Bitton 
(1833), 6 C. & P. 92. 


2^2. ,] — Prisoner declining to plead to an 

indictment, the ct. directed a plea of not guilty 
to be entered. — R. v* Bernard (1858), 8 State Tr. 
N. S. 887 ; 1 P. & P. 240 ; 22 J. P. Jo. 267. 


Anmtaiwna :—J/Leni^* R. v, Kohn (1861), 4 F. & F. 68: 
R. V. Lomas (1913), 110 L. T. 239. 


2443. .] — R. V* Southey, No. 2400, ante* 

2M4. .] — A ct. of assize has power to order, 

at the request of the prosecution, that in the event 
of a bill of indictment being found, the trial thereof 
shall be postponed till the next session. 

Prisoner in this case refused to plead & the 
recorder entered a plea of not guilty.— R. v* 
Doran (1914), 10 Cr. App, Rep. 67, O. 0. A. 

2445. Validity of conviction of prisoner un- 
affected.] — If on arraignment a prisoner persist in 
saying he will be tried by his King & liis country, 
& refuses to put liimself on his trial, in the ordinary 
way, it will not invalidate a conviction. — R. v. 
Davis (1820), Gow, 219. 


D. Unfitness to Plead owing to Insanity* 

2446. Application of Criminal Lunatics Act, 1800 
(c. 94).] — Sect. 1 of the above Act is confined 
to cases of treason, murder, & felony ; sect. 2 
extends to all offences. Therefore, if, on a trial 
for a rnisdemeanour, prisoner appears to be insane, 
& the jury find him so, the ct. may order him to be 
confined until His Majesty’s pleasure be known. — 
R. V* Little (1821), Russ. & Ry. 430, 0. 0. R. 

2447. As ground of defence of Insanity.]— R. v* 
Southey, No. 2400, ante* 

2448. ,] — If it is part of the defence that 

prisoner is insane at the time of the trial, it should 
be alleged that he is unfit to plead. — R. v* Perry 
(1919), 14 Or. App. Rep. 48, 0. C, A. 


2449. Issue tried by Jury.] — R. v* Dyson (1831), 
1 Lew. 0. 0. 64 ; 7 0. & P. 305, n. 

AnnoiaiionB : — Folld. R. v. Pritchard (1830), 7 C. 8c P. 303 ; 

R. V. Berry (1876), 45 L. J. M. C. 123 ; R. v. Stafford 

Prison, Exp, Emery, [1909] 2 K* B. 81. 

2460. Issue is sanity at time of trial.] — 

R. V* Pritchard, No. 2426, ante* 

2451. .]— R. V. Keary (1878), 14 Cox, 

0. 0. 143. 

2452. .] — R. V* Whitfield, No. 2427, anie* 

2453. ,] — R. V* Berry, No. 2429, ante, 

2454. Ability of accused to comprehend 

the nature of the proceedings.] — A prisoner, who 
was unable to read or write, & who was unable 
to speak above a whisper, & could only do that for a 
moment or two at a time, was indicted for wilful 
murder. The judge ordered a jury to be sworn to 
try the question whether prisoner was able to 
plead. The jury found he was able to plead. The 
jury were then sworn to try whether prisoner 
was insane ; they found he was sane. They 
were then sworn to try the question whether 
prisoner was so incapable of speaking as to be 
imable to communicate to his solr. the facts 
necessary to his own case ; they found that, at the 
present time, he was not capable of speaking so as 
to be able to communicate such facts to his solr. 
The jury were then sworn to try whether this 
incapacity arose from his own unlawful act, & 
they found it did. The judge said after that finding 
he would not ask the jui'y whether the incapacity 
arose from the visitation of God. Prisoner then 
pleaded not guilty to the indictment, & the trial 
was adjourned to the next sessions. — R. v* Harris 
(1897), 61 J. P. 792. 

2456. .] — R. V* Stafford Prison 

(Governor), Ex p. Emery, No. 2430, anie* 

2456. Evidence.] — ^A party having been 

indicted for a misdemeanour in uttering seditious 
words, & upon his arraignment, refusing to plead, 
& showing symptoms of insanity, & an inquest 
being forthvnth taken under Criminal Lunatics 
Act, 1800 (c. 94), s. 2, to try whether he wa^s insane 
or not : — Held : the jury might form their own 
judgment of the present state of deft.’s mind from 
his demeanour while the inquest was being taken, 
& might thereupon find him to be insane without 
any evidence being given as to liis present state. — 
R. V. Goode (1837), 7 Ad. & El. 536 ; 112 E. R. 
572. 

Annotation :~-'Sientd* R. v* Swindall & Osbomo (1846). 2 

Car. & Kir. 230. 

2467. .]— Where a jury is empanelled 

to try whether a prisoner is insane or not at the 
time when he is brought up to plead to an indict- 
ment, the counsel for the prosecution is to begin 
& call his witnesses to prove the sanity of prisoner. 
— R. V. Davies (1853), 3 Car. & Kir. 328. 

2458. Onus of proof on accused.] — 

Where a jury is empanelled, at the instance of the 
counsel for a prisoner, to try whether he is insane 
or not at the time when brought up to plead to an 
indictment, the proof of the insanity is incumbent 
on the counsel for prisoner. — R, v* Turton (1854), 
6 Cox, C. C. 385. 

2459. No appeal lies from verdict of Jury.] — 

There is no appeal under Criminal Appeal Act, 


PART VII. sect. 4, SUB-SECT. 2.~-D. 

2449 1. Issue tried by jury ,] — When 
prisoner had been under arrest on a 
charge of attempt at shooting, an 
inQUisitlon was held before a jury to 
ascertain whether he was of sufficiently 
sound mind to be placed upon his trial. 
After the exaniination of several 
medical witnesses the Jury found 
prisoner insane. & ho was committed 
to gaol during H.M.*s plea^iure. — R, v. 


Long (1854), 4 Nfld. L. R. 58.— NFLD. 

2449 ii. .] — If the ct. entertains 

doubt as to the sanity of a prisoner, 
the fact of such Insanity should bo 
put In issue & tried. — R. v, Hiba 
PUNJA (1863). 1 Bom. 33.— IND. 

2449 iii. .] — The preliminary 

issue of soundness of mind or otherwise 
ought to be tried by the Jury. — R. v* 
Bhbekoo Kalwar (1872), 10 B. L. R. 
10 ; 19 W. R. 16.--IND. 


m. Inability to instruct counsel — 
Detention.] — R. v. Delorme (1923), 
Q. R. 36 K. B, 203.— CAN. 

n. — - — .] — Where a person 

charged with assault was found to be 
Insane & imable to Instruct counsel & 
agent for hla defence : — Held: he must 
be confined during H.M.'s pleasure. — 
H'M. Advocate v. Robertson ( 1 89 1 ), 3 
White, 6.— SCOT. 
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1907 (c. 23), against the verdict of a jury on an 
issue as to whether a prisoner is of sound mind 
& understanding so as to be capable of pleading 
& taking his trial. — R. v, Jefferson (1908), 72 
J. P. 467 ; 24 T. L. R. 877 ; 1 Or. App. Rep. 95^ 
0. C. A. 

Annotations: — Befd. R. v. Alexander (1913), 109 L. T. 745 ; 

R. V, Gilbert (1914), 84 L. J. K. B. 1424. 

Arraignment upon Charge of Previous Conviction* 

2460. Must not take place until found guilty of 
subsequent offence — Effect of Larceny Act, 1861 
(c. 96), s. 116.] — Faulkner v* R., No. 2412, ante. 


Sub-sect. 3. — Certiorari to quash Indicthent. 
See Crown Practice, Vol. XVI., pp. 474, 476. 


Sub-sect. 4. — Motion to quash Indictment. 
A. Time for Making. 


2461. Before plea pleaded.] — After traverse of an 
indictment the pai*ty cannot take exception that 
the sheriff’s name is not indorsed on the return of 
the venire . — Fitz-Hugh’s Case (1619), Cro. Jac. 
527 ; 79 E. R. 451. 

2462. .] — R. V. Knightley (1696), Comb. 

364; Holt, K. B. 398 ; 90 E. R. 630. 

Annotation : — Mentd. R. v. Harris (1699), 12 Mod. Rep. 268. 


2463. .] — R. V. Rookwood (1696), 4 Harg. 

St. Tr. 649 ; 13 State Tr. 139 ; 1 East, P. C. 110, 
113 ; Holt, K. B. 683 ; 90 E. R. 1277. 

Armotaiiona : — Consd. R. v. Kinlooh (1746), 18 State Tr. 895. 
Refd. R. V. Heane (1864), 4 B. 8c 8. 947. Mentd. R. v. 
Layer (1722), 8 Mod. Rep. 82 ; Heward v. Shipley (1803), 
4 East. 180 ; R. v. Daffy (1849), 7 State Tr. N. S. 795 ; 
Mulcahy t?. R. (1867). 16 W. R. 446. 


. (1690), Holt, 

K. B. 689 ; 2 Salk. 634 ; 13 State Tr. 485 ; 90 
E. R. 1280. 

Annotations Refd. Mulcahy v. R. (1867), 15 W. R. 446 ; 
R. V. Lynch (1903), 72 L. J. K. B. 167 ; R. v. Casement 
(1916), 86 L. J, K. B. 467. Mentd. Sparenhurgrh v. 
Bannatyne (1797), 1 Bos. & P. 163 ; R. v. McCaflerty 
(1867), 10 Cox, C. C. 603 ; R. v. Ransford (1874). 31 L. T. 


2466. .]-~R. V. Hannam (1787), 1 Leach, 

420, n. 

2466. --- — i ] — The Ct. of Nisi Prius will not 
notice objections to an indictment upon the trial, 
which fully appear on the record. — R. v. Souter 
(1818), 2 Stark. 423, N. P. 

2467. ,] — Where a party has pleaded, & not 

demurred, to an indictment, an alleged defect upon 
the face of it cannot be taken advantage of before 


verdict, even where the objection is such that a 
verdict would cure it. — R. v. Carruthers (1844), 
4 L. T. O. S. 179 ; 1 Cox, C. C. 138. 

2468. .] — Semble : where it is intended to 

take objection to any of the counts in an indict- 
ment, the proper course is to move to have such 
counts struck out of the indictment before plea 
pleaded, & it is too late to take such an objection 
at the close of the case for the prosecution. — 
R. V. Chapple & Bolingbroke (1892), 66 L. T. 
124; 56J. P.360; 17 Cox, C. C. 455, C. C. R. 

2469. .1 — R. V. Lynch, No. 1001, ante. 

2470. .J — In strictness an objection to an 

indictment for a formal defect apparent on the 
face of it should be taken before plea; but the 
ct. refused to hold that such an objection might 
not be taken at a later period & even after verdict. 
— R. V. Thompson, [1914] 2 K. B. 99 ; 83 L. J. K. B. 
643 ; 110 L. T. 272 ; 78 J. P. 212 ; 30 T. L. R. 
223 ; 24 Cox, C. C. 43 ; 9 Cr. App. Rep. 252, 
C. O. A. 

2471. After plea pleaded — Withdrawal of plea.] — 

Frith’s Case (1845), cited in 9 J. P. 167. 

Annotation Retd. R. v. Wilson (1815). 9 J. P. 167. 

2472. Not too late after plea pleaded.] — R. v. 

Rollo (1754), Say. 158 ; 96 B. R. 837. 

2473. .V-K. V. Heane, No. 2485, post. 

2474 . Motion to quash at close of case for 

prosecution.] — R. v. Casement, No. 1002, ante. 

2475. Indictment quashed.] — An 

indictment may be quashed after the close of the 
case for the prosecution. — R. v. James (1871), 
12 Cox, C. C. 127. 

Annotation : — Refd. R. v. Bonson (1908), 98 L. T. 933. 

B. When granted. 

(a) In General, 

2476. Delect must be on face of Indictment.] — 
R. V. Wakepord (1728), 1 Barn. K. B. 47 ; 94 
E. R. 33. 

2477. .] — A motion to quash an indictment 

must be for something apparent on the face of the 
indictment. — R. v. Bristow (1754), Dunning, 30. 

2478. .] — An indictment, which is not clearly 

bad, ought not to be quashed. — R. v. Hanson 
(1755), Say. 229 ; 96 E. R. 862. 

2479. Partial quashing of indictment.] — An 
indictment cannot be quashed in part. 

The ct. will not, on the application of deft., 
quash an indictment for perjury. — R. v. Withers 
(1849), 4 Cox, C. C. 17. 

2480. .] — An indictment was framed under 

Libel Act, 1843 (c. 96), ss. 4 & 5, whereas defts. 
were only committed under sect. 5 of the Act ; — 
Held : the ct. would not quash the indictment, 


PART VII. SECT. 4, SUB-SECT. 4.— A. 

2461 i. Before plea pleaded.] — Any 
objection to a defective indictment for 
any defect apparent on the face of It 
must be taken by demurrer or motion 
to quash the indictment before deft, 
has pleaded, & not afterwards. — R. v, 
Flynn (1878), 2 P. & B. 321.— CAN. 

2461 il. .]— Deft, was indicted & 

conviotod for rape committed upon the 
pereon of W. Application was made 
to the trial judge on behalf of prisoner 
to reserve a case for the opinion of the 
ct;, on the ground that it was not 
alleged In the Indictment that the 
person upon whom the offence was 
committed was not the wife of prisoner : 

: deft, 's counsel was obltod to 
take the objection before pleading to 
the Indictment, Sc not having done so 
It was not open to him to take It subse- 
Quentiy.—R. v. Wbight (1906), 39 
N. S. H. lOS.— CAN. 

8461 tU. .] — ^An accused should 


not be charged with more than one 
offence in a particular count. If it 
is dear on the face of the indictment 
that a count contains more than one 
offence, & no objection is taken before 
plea, or If it is not clear, & evidence is 
attempted to he led, & no objection 
is taken, it is too late to raise the 
objection afterwards where there is no 
prejudice to the accused. — R. v, 
Vivian (1917), T. P. D, 588.— S, AF. 

o. Before jury charged — Disagree' 
ment of jury — Effect of.] — Where deft, 
has had on opportunity to move to 
quash the indictment when the cause 
was called for trial, & before the Jury 
was sworn, but has neglected to avail 
himself of it, he is put in no bettor 

osltiou, as regards his application, 

y the jury failing to agree on a verdict 
& being discharged in consequence. — 
R. V. Wallace (1868), 7 N. S. R. 382.— 
OAN. 

p. .] — An indictment cannot 

be quashed after prisoner has been 


g ven in charge to the jury. — R. v. 
OPKIN8 (1832), 1 Craw. & D. 184. — 

IR. 

24721. Nottoo late after plea pleaded.] 
— The ot. can entertain a motion to 
quash an indictment at any time. — 
R. V. Howes (1887 ), 5 Man. L. II. 339.— 

CAN. 

q. Not after case for prosecution 
closed.] — An indictment will not be 

a uashed after the case for the prosecu- 
bn has closed. — R. v. Hayes & 
Slevin (1842), 2 Craw. & D. 499 ; 2 
Leg. Rep. 386. — IR. 

PART VII. SECT. 4, SUB-SECT. 4.— 
B. (a). 

p. Offence not indictable.] — An In- 
dictment setting forth an offence 
which Is not indictable will be quashed 
on motion to that effect. — R. v. 
Beauvais (1904), Q. R. 14 K. B. 498. — 
CAN, 

s. Several indictments — Charges iden- 
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Sect, 4. — Proceedings before plea: Sub-sect, 4, B, (a), 

(b) (c).] 

but would quash so much of it as purported to 
charge deft, under sect. 4. — B. v. Felbbrmann & 
Wilkinson (1887), 61 J. P. 168. 

2481. Discretion of court,] — It is in the discre- 
tion of the ct. whether they will quash any indict- 
ment whatever upon motion {per Cub.). — B. v. 
Johnson (1762), 1 Wils. 325 ; 95 E. B. 643. 

2482. Power of court of quarter sessions.] — 

An order of quarter sessions, brought up by 
certiorari, appeared to be an order quashing an 
indictment containing counts for forcible entries, 
assaults, & a riot. On motion to quash the order ; 
— Held : the sessions, having jurisdiction over the 
subject-matter of the indictment, had jurisdiction 
to quash it. — B. v , Wilson (1844), 0 Q. B. 620 ; 
a New Mag. Cas. 163 ; 1 New Sess. Cas. 427 ; 14 
L. J. M. C. 3 ; 4 L. T. O. S. 153 ; 9 J. P. 167 ; 
116 E. B. 233 ; sub nom, B. v. Gloucestershire 
JJ,, B. V, Wn.soN, 8 Jur. 1069. 

2483. How exercised.] — This is an applica- 

tion made on behalf of defts. to quash the indict- 
ment or in the alternative to quash certain counts 
of the indictment. Such an application is one 
the granting of which is within certain limits in the 
discretion of the ct. If the ct. should be of opinion 
that the indictment is clearly bad, or that any 
counts in it are clearly bad, it would be the duty 
of the ct. to quash the one or the other as the case 
might be. If the matter were one of doubt, & if 
the language of the indictment or of certain counts 
in it were such as to cause embarrassment to defts. 
in their defence & to prejudice the fair trial of the 
case, then the ct. would have discretion to quash 
the indictment or such counts of it as might be 
necessary (Lord Bussell of Killowen, C.J.). — 
B. V. Jameson, [1896] 2 Q. B. 425 ; 65 L. J. M. 0. 
218 ; 75 L. T. 77 ; 60 J. P. 662 ; 12 T. L. B. 551 ; 


for the purpose of inducing the ct. to refuse to 
try it. — B. v. Abraham (1830), 1 Mood. & B. 7, 
N. P. 

2487. Judge may refuse to try bad Indict- 

ment.] — A jury sworn on an indictment clearly 
bad in point of law may be discharged by the 
judge from giving a verdict. — B. v. Deacon (1824), 
By. & M. 27, N. P. 

2488. .] — A judge at nisi ^prius may 

refuse to try an indictment clearly bad in point of 
law. — B. V. Trkmbarne (1824), By. & M. 147, 
N. P. 

2489. .1 — An indictment for perjury 

committed in the Insolvent Debtor’s Ot., alleged 
that deft, falsely, etc., swore “ that his schedule 
presented to that ct. contained a full, true, & 
perfect account of all debts owing to him, whereas, 
in truth & in fact, the schedule did not contain a 
full, true & perfect accoimt of all debts owing to 
him,** without specifying any debts omitted : — 
Held : this indictment was clearly bad , & no trial 
ought to be had upon it. 

I have no power to quash this indictment & 
I therefore order the case to bo struck out of the 
list (Abbott, C.J.). — B. v. Hepper (1825), 1 
C.& P.608; By. & M. 210, N. P. 

2490. Ex officio information not quashed.] — 
An information by the A.-G. cannot be quashed, 
but if an information can be quashed it must be for 
something that appears on the record, & not for a 
matter extrinsic. — B. v, Joakam (1733), Sess. Cas. 
K. B. 70; 93E. B. 71. 

2491. .] — The ct. will not give leave to quash 

an information filed ex officio by the A.-G. He 
may stop the proceedings upon it by noli prosequi 
& file another. — B. v. Stratton (1779), 1 Doug. 
K. B. 239 ; 21 State Tr. 1045 ; 99 E. B. 156. 


Annotations: — Consd. R. v. Mltohol (1848), 6 State Tr. N. S. 
545. Refd. R. V. Duffy (1848), 4 Cox, 0. C. 123. Mentd. 
R. V. Dudley & Stephens (1884), 14 Q. B. D. 273. 


18 Cox, C. 0. 392. 

Annotations : — Mentd. R. v. Audley, [1907] 1 K. B. 383 ; 
R. u. Stride & Millard, [1908] 1 K. B. 617 ; ’ R. v. Porter 
(1009), 3 Cr. App. Rep. 237 ; R. v. Crewe, Exp. Sokgomo, i 
[1910] 2 K. B. 676 ; Coldingham Parish Council v. Smith, 
[1918] 2 K. B. 90. ' 

2484. -- — Not granted in case of doubt.] — 

On a motion to quash an indictment the ct. should 
not interfere where there is doubt (Cotjeridge, J.). 
— B. V. Burnby (1843), 5 Q. B. 348 ; 1 Dav. Mer. 
362 ; 13 L. J. M. 0. 29 ; 2 L. T. O. S. 73, 166 ; 

8 J. P. 166 ; 8 Jur. 240 ; 114 E. B. 1280. 

2485. ,] — (1) When an indictment is 

found by a grand jury having no jurisdiction, it 
may be quashed at any stage, at the ii^tance of 
deft., even after he has pleaded to it. 

(2) Where there is any doubt as to its validity, 
the ct. will not decide the question upon motion, 
but will leave deft, to his writ of error. — B, v. 


2492. Quashing coroner*s Inquisition.] — A 

coroner’s inquisition found that, on a day & at a 
lace named, deceased being on board a steam- 
oat then floating & being navigated in a river, a 
boiler burst, whereby boiling water & coals were 
cast upon deceased, whereby deceased instantly 
died : — Held : the inquest must be quashed, be- 
cause no time was sufficiently laid for the time of 
the explosion, or for that of the death. 

Though the ct. will sometimes quash an inqui- 
sition on motion, for palpable defects, the most 
convenient course is to put the party contesting 
it to demur. — B. v, Brownlow (1839), 11 Ad. & 
El. 119 ; 8 Dowl. 157 ; 3 Per. & Dav. 62 ; 9 
L. J. M. C. 15 ; 3 J. P. 722 ; 4 Jur. 103 ; 113 E. B. 
358. 

Annotations : — Reid. Oldershaw v. King: (1857), 3 Jur. N. S. 
1152. Mentd. Re Appleton (1839), 3 J. P. 738. 


Heanb (1864), 4 B. & S. 947 ; 3 New Bep. 466 ; 
33 L. J. M. C. 115 ; 9 L. T. 719 ; 28 J. P. 500 ; 
10 Jur. N. 8. 724 ; 12 W. B. 417 ; 9 Cox, 0. 0. 
433 ; 122 E. B. 714. 

Annotations : — As to (2) Refd. Knowlden v, R. (1864), 6 
B. & S. 532 ; R. v. Yates (1883), 48 J. P. 102. Generally, 
Mentd. R. V. Tomlinson (1866), 12 Jur. N. S. 944 ; R, v. 
Thompson (1913), 78 J. P. 212. 

2486. Lengthy argument not per- 

mitted.] — Counsel are not allowed to argue at 
length at nisi prius the invalidity of an indictment, 


(h) On Motion of Prosecution, 

2493. Refused after plea before another indict- 
ment found.] — The ct. will not quash a defective 
indictment on the motion of prosecutor after plea 
pleaded, before another good indictment be found. 
— B. V. Wynn (1802), 2 East, 226 ; 102 E. B. 
355. 

2494. Refused after Judgment on demurrer.] — 

After judgment on demurrer an indictment cannot 


tical.] — The practice of qiiashiiig: in- 
dictments, when there are two or 
more of them, Is only applicable to 
cases where the chargres which they 
contain are one & the same, but only 
presented in a different light, & not 
to cases where the charges are distinct 
& separate, oven although they arise 
out of the same transaction. — ^A non. 


(1841), Ir. Clr. Rep. 165.— IR. 

t. Presence of prosecutor on yrand 
jury,] — Where one of the grand jurors, 
by whom an indictment for forcible 
entry & detainer was found at the 
sessions, was prosecutor, the indict- 
ment was quashed. — R. v, Ounakd 
(1838), Ber. 500.— CAN. 


PART VII. SECT. 4, SUB-SECT. 4.— 
B. (b). 

a. Partial quashing.] — A judge has 
power, on application of prosocutlou 
to quash one of several counts in an 
indictment. — R. v. SiROis (1887), 27 
N. B. R. 610.— CAN. 

b. Indictment lost between trials — 
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be quashed at the instance of prosecutor. — 

B. V. Smith (1838), 2 Mood. & R. 109, N. P. 
Annotation : — Kefd. R. v, Pringle (1840), 2 Mood. & R. 276. 

2496. Motion granted.] — R. v, Burford (1731), 

2 Barn. K. B. 80 ; 94 E. R. 369. 

2490. Terms imposed.] — R.v. Webb (1764)^, 

8 Burr. 1468 ; 1 Wm. Bl. 400 ; 97 E. R. 931. 
Annotation : — Consd. R. v. Duffy (1848), 4 Cox, C. C. 123. 

2497. .] — R. V, Glenn (1820), 3 B. 

& Aid. 373 ; 106 E. R. 699. 

2498. Costs.] — R. V, Smith (1845), 9 J. P. 

Jo. 116. 

2499. .] — The ct. has a power to quash an 

indictment upon the application of prosecutor, 
on the ground that the evidence will not support 
the offence as laid) although prisoner might be 
convicted of a lesser offence upon it. — R. v. Lowe 
& Mingham (1846), 6 L. T. O. S. 456. 

2500. Accused cannot waive objection.] — 

If there be an objection to the indictment, deft.’s 
counsel cannot waive the objection & permit the 
case to be tried on the merits. — R. v. Hunting- 
tower (Lord) (1843), 1 L. T. O. S. 414 ; 1 Cox, 

C. 0. 47. 

(c) On Motion of Accused, 

2501. Refused in case of serious charge.] — 

An indictment for any heinous offence will not be 
quashed on motion. — R. v, Belton (Inhabitants) 
(1696), 1 Salk. 372 ; Holt, K. B. 345 ; 91 E. R. 
323. 

2502. .] — On motion to quash an indict- 

ment found for disobeying an order of sessions : 
— Held: the offence was too great to quash the 
indictment for it. — R. v. Bell (1731), 2 Bam. 
K. B. 105 ; 94 E, R. 385. 

2603. Except on clearest grounds.] — The 

ct. never quashes indictments for serious offences 
before trial but upon the clearest & plainest 
grounds, but leaves the party to his remedy by 
demurrer or compels him to plead. — R. v, 
Wetherill (1784), Cald. Mag. Cas. 432. 

2604. Treason.] — R. v. Lynch, No. 1001, 

ante, 

2506. Murder.] — We never quash indict- 
ments for nuisances, for forgery, for murder or for 
disobeying justices' orders ; the remedy is to move 
in arrest of judgment (per Cur.). — B. v, Boyce 
(1753), Dunning, 6. 

Annotation: — Refa. R. v. Robinson (1759), 2 Burr. 799. 

2606. Perjury.] — An indictment for perjury 

or forgery will not be quashed on motion for insuf- 
ficiency therein before the guilt or innocence of the 
party is tried. — Anon. (1661), 1 Sid. 54 ; 82 

E. R. 965. 

Annotation Refd. R. v. Nixon (1719), 1 Stra. 185. 

2507. .] — It is not the course to quash 

indictments of perjury, nuisance, or the like, but 
to put the party to plead to them (per Cur.). — 
Anon. (1684), 1 Vent. 369 ; 86 E. R. 237. 

2608. .] — Indictments for perjury, for- 

gery, maintenance are never quashed on motion. 


but the party is always put to plead to them, but 
as to riots or other offences of a public nature the 
ct. is very tender of quashing them (per OuR.). — 
Anon. (1698), 12 Mod. Rep. 231 ; 88 E. R. 1283. 

2609. .] — The ct. refused to quash an 

indictment for perjury for want of an ad^tion to 
deft.’s name where deft, produced no affidavit 
giving his proper addition. Semhle : the ct. will 
on motion quash such an indictment for want of 
such addition if the exception be probably taken. — 
R. V. Thomas (1823), 3 Dow. & Ry. K. B. 621 ; 
2L. J. O. S. K. B. 41. 

2610. .] — R. V, Withers, No. 2479, 

ante, 

2511. Forgery.] — Anon., No. 2506, ante, 

2512. .] — R. V, Boyce, No. 2505, ante, 

2613. .] — Anon., No. 2508, ante, 

2514. Refused where cheating or fraud alleged.] 

— R. V, Orbell (1703), 6 Mod. Rep. 42 ; 12 Mod. 
Rep. 499 ; 87 E. R. 804. 

2616. .] — R. V, Parry (1703), 2 Ld. Raym. 

865 ; 92 E. R. 78. 

2516. .]— R. V, Gibson (1721), 11 Mod. 

Rep. 340 ; 88 E. R. 1076. 

Annotation: — Refd. Eddowes v. Hopkins (1780), 1 Doug. 
K. B. 376. 

2617. .J — An indictment for selling by 

false weights is not to be qua.shed upon motion. — 
R. V, Crookes (1766), 3 Burr. 1841 ; 97 E. R. 1127. 

2618. Refused where offence is of public nature 
— Extortion.] — The ct. will not quash an indict- 
ment for extortion. — R. v, Wadsworth (1694), 
5 Mod. Rep. 13 ; 87 E. R. 489. 

2519. .]— R. V, Bailey (1744), 2 Stra. 1211 ; 

93 E. R. 1134. 

2520. .]— R. V, King (1748), 2 Stra. 1268 ; 

93 E. R. 1173. 

2521. Disobedience to order of sessions.] — 

R. V, Bell, No. 2502, ante, 

2522. .] — R. V, Boyce, No. 2505, ante, 

2523. .] — Where an indictment at 

common law for disobeying an order of sessions for 
the maintenance of a bastard child was defective 
but only on points which would render it bad on 
demurrer, the ct. refused to interfere by quashing 
it.— R. V, Taylor (1841), 9 Dowl. 600 ; Woll. 193 ; 
5J. P.467 ; 5Jur. 679. 

2524. Disturbance of the peace.] — Anon., 

No. 2508, ante, 

2526. .] — An indictment, wherein a 

disturbance of the peace is charged, ought not to be 
quashed. — R. v, Jopson (1752), Say. 27 ; 96 E. R. 
791. 

Annotation : — Refd. R. V. Storr (1765), 3 Burr. 1698. 

2526. Nuisance.] — Anon., No. 2507, ante, 

2627. .] — The ct. refused to quash an 

indictment on motion on the groimd of surplusage, 
it being for a nuisance. — R. v, Wigg (1705), 2 
Salk. 460 ; 2 Ld. Raym. 1163 ; 91 E. R. 397. 
Annotations : — ^Refd. R. v. Belton (1696), 1 Salk. 372. Mentd. 
R. V. Mallard (1728), 1 Barn. K. B. 108 ; R. v. Hill (1729), 
1 Barn. K. B. 259. 


Fresh indictment granted,] — In the 
interval between a first & second trial 
for murder, the original indictment & 
informations wore lost. At the in- 
stance of the Crown, the ct. permitted 
a fresh indictment to be sent up to the 
Brand jury, & ordered the proceedings 
to be quashed. — R. v, Dowling (1844), 
3 Craw. & D. 178.— IR. 

PART VII. SECT. 4, SUB-SECT. 4.— 
B. (c). 

2601 i. Refused in case of serious 
charge,] — In oases of crimes of great 
magnitude the ct. does not usually 
quash an indictment at the instance 
of prisoner, but he is to put to his 


demurrer or his plea. — R. v, Sheakes 
(1798), 27 State Tr. 266.— IR. 

c. Refused after pica — Illegal arrest.] 
— Prisoner, who has appeared before 
the trial justice without raising the 
point that he had been arrested with- 
out a warrant, cannot successfully raise 
the point on a motion to quash. — 
R. V. PUDWELL (1916), 34 W. L. R. 
130; 10 W. W. R. 205.— CAN. 

d. When agent of prosecutor on 
grand jury,] — Dofts. were indicted for 
conspiracy to prevent C. from recover- 
ing his rents. W., agent of O., was 
on the grand jury, which found the 
bill. A motion was made to quash the 


indictment because of W.'s presence 
on the grand jury, it being urged that 
his position was such as to prejudice 
him against the accused, &, therefore, 
to render him incompetent to be on 
the grand jury : — Held : W. was in- 
competent, & the indictment must be 
quashed. — R. v. Gobbet (1866), 1 
P. K. I. 262.— CAN. 

e. Composition of grand jury. ]^ A 
true bill being found against deft, for 
libel, deft, moved to have same 
quashed on three several rounds : 
(1) one of the grand jmors who found 
the bill was of affinity to deft, in the 
seventh degree : (2) the names of two 
persons on the jury were not the same 
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Sect, 4. — Proceedings before plea: Svb-secU A^ B, (c) ; 
sub^sect, 5. Sect 5; Sub -sec t 1. ] 

2528. .] — The ct. will not on motion 

quash an indictment for a nuisance. — B. v. Bishop 
( 1738), Andr. 220 ; 95 B. R. 371. 

2629. .] — R. V, Boyce, No. 2505, ante. 

2530. .] — Indictment for a nuisance 

must be demurred to, not quashed. — R. v. Sutton 
( 1707), 4 Burr. 2110 ; 98 E. R. 104. 

Annotation: — Mentd. Metropolitan Asylum District v. Hill 
(1881), 6 App. Cae. 193. 

2531. Granted where no Indictable offence 
disclosed.] — A motion to quash an indictment may 
be made on the grounds that the indictment 
discloses no indictable offence. — R. v. Hall, [1891] 
1 Q. B. 747 ; 60 L. J. M. O. 124 ; 64 L. T. 394 ; 
17 Cox, 0. 0. 278. 

Annotations: — Consd. R. v. Kakelo, [1923] 2 K. B. 793. 
Mentd. Saunders v, Holborn District Board ot Works, 
[1895] 1 Q. B. 61 ; Boynton v. Ancholme Drainage & 
Navigation Coinra., [1921] 2 K. B. 213. 

2532. Refused where accused has forfeited his 
recognisances.] — There can be no motion to quash 
an indictment, which has been removed by 
certiorari^ after the recognisance for trying has been 
forfeited.— A non. (1703), 1 Salk. 380 ; 91 E. R. 
331. 

2533. .] — R. V, Barkley (1724), Sess. Cas. 

K. B. 125 ; 93 E. R. 127. 

2534. Refused to corporation.] — R. v, Birming- 
ham & Gloucester By. Co., No. 991, ante. 


Sub -SECT. 5. — Demurrer. 

2535. Time for deminring — Before plea,] — 

Objections to an indictment, which are within 
Criminal Law Act, 1826 (c. 64), ss. 20 & 21, must be 
taken by demurrer. It is too late to take them 
on the trial. — R. v. Law (1839), 2 Mood. & R. 197, 
N. P. 

2536. .] — Deft, in an indictment can- 

not, after plea, take advantage of any defect which 
is aided after verdict by Criminal Law Act, 1826 
(c. 64), s. 21, the only mode of taking advantage 
of such defects being by demurrer. — R, v. Ellis 
(1842), Car. &M. 664. 

Annotation : — Refd. R. v, Spalding (1842), Car. & M. 568. 

2537. Withdrawal of plea for purpose of 

demiuring.] — Where prisoner in a case of felony 
has in the absence of his counsel pleaded to an 
indictment which is objectionable on demurrer, 
the judge will, on the application of prisoner’s 
counsel, allow prisoner to demur before the 
evidence is gone into. 

In a case of embezzlement, if prisoner demurs to 
the indictment, & the demurrer be decided against 
him, he may still plead over to the felony & take 
his trial. — R. v. Purchase (1842), Car. & M. 017. 
Annotations : — Refd. R. v. Hunt (1848), 3 Cox, C. O. 215 ; 

R. V. Mitchel (1848), 6 State Tr. N. S. 699, 

2538. .] — Where deft, had pleaded 


Inadvertently to^ an indictment under circum- 
stances which might show it to have been a mistake 
on his part, the ct. refused to allow him to with- 
draw his plea for the pui^ose of demurring, where 
the objection was one of a technical character, not 
in any way affecting the merits of the case. 

The decision was one peculiarly for the discretion 
of the presiding judge (Denman, O.J.). — R. v. 
Brown (1848), 2 Car. & Kir. 604 ; 1 Den. 290 ; 

17 L. J. M. O. 145 ; 12 J. P. 690 ; 3 Cox, 0. 0. 127, 
O. C. R. 

2639. Not after verdict.] — R. v. Cornwall 

(1664), 1 Sid. 208 ; 82 E. R. 1060. 

Annotation: — Reid. Castledine v. Mundy (1832), 4 B. & Ad. 
90. 

2540. What objections may be taken on de- 
murrer — To jurisdiction of court as well as to 
indictment.] — Upon a demurrer to an indictment 
found in an inferior ct., objections may be taken, 
as well to the jurisdiction of such ct. as to the 
subject-matter of such indictment. — R. v. Fearn- 
ley (1786), 1 Leach, 425; 1 Term Rep. 316 ; 99 
E. R. 1115. 

Annotations: — Refd. R. v. Marsh (1837), 6 Ad. & El. 236 ; 
R. V. Bidwell (1845), 10 J. P. 264. 

2541. Demurrer may be against part of indict- 
ment.]— Taylor p. R., [1895] 1 Q. B. 25 ; 64 
L. J. M. C. 11 ; 71 L. T. 571 ; 11 T. L. R. 6 ; 

18 Cox, C. C. 46 ; 58 J. P. Jo. 716 ; 16 R. 66 ; 
stih nom. R. v. Taylor, 43 W. R. 24 ; 39 Sol. Jo. 11. 
Annotation: — Refd. R. r. Riley, [1896] 1 Q. B. 309. 

2542. Demurrer against indictment generally — 
Judgment may be for the Crown as to part.] — If an 
indictment contains two distinct charges, for two 
distinct & independent offences, & deft, demurs 
generally, though one of the offences be not 
indictable, or be insufficiently alleged, yet there 
shall be judgment for the King, if the other offence 
be indictable & sufficiently alleged. For an in- 
dictment may be good in part & bad in part. — 
R. V. How (1726), Sess. Cas. K. B. 134 ; 2 Stra. 
699 ; 93 E. R. 136. 

Annotations: — Refd. R. v. Cheere (1825), 4 B. & C. 902. 
Mentd. A.-G. of New South Wales v. Macpherson (1870), 
L. R. 3 P. 0. 268. 

2543. Right of accused to demur & plead over.] — 

Smith v. Bowen (1709), 11 Mod. Rep. 230 ; 2 
Ld. Raym. 1288 ; 88 E. R. 1008. 

Annotation: — Refd. R. v. Phelps (1841), Car. & M. 180. 

2544. .] — A prisoner may demur & pleac? 

over to an indictment at the same time. — R. v * 
Adams (1842), Car. & M. 299 ; 6 J. P. 206. I 
Annotations :— Reid. R. v. Mitchel (1848), 3 Cox, C. C. I* 

Mentd. Murray v. R. (1845), 7 Q. B. 700 ; Drake v. Footitv 
Drake v. Hankin (1881), 7 Q. B. D. 201. ^ 

2646. In treason & felony.] — A man can] 

not plead over in any case but in treason o 
felony, & not in case of a misdemeanour (Holt; 
O.J.). — R. V. Goddard (1703), 2 Ld. Raym. 920^ 

2 Salk. 171 ; 92 E. R. 114. 

Annotations: — Consd. R. v. Taylor (1824), 3 B. &; C. 60/ 
Refd. R. V. Charlesworth (1861), 1 B. & S. 460. Menf"' 

R. V. Crowhurst (1724), 2 Ld. Raym. 1363. 

2546. .] — Pleading over is or^ 


as those contained in the panel annexed 
to the venire facias ; (3) one of the 
grand jurors had previously to the 
finding of the indictment expressed 
an opinion as to deft, 's guilt, hostile to 
deft., & from Ill-will : — Held : the first 
ground alleged was not sufficient to 
uash an indictment, &, from the evi- 
ence before him, the second & third 
grounds were also insufficient. — R. v. 
Lawson (1888), 2 P. E. I. 398.— -CAN. 

f. Defective indictment — Defect must 
be clear. h-An application to the ct, on 
the part of deft, to quash an indict- 
ment will be refused imless the defect 
Is clear & obvious. — R. v. Wallace 
(1868), 7 N. S. R. 382.— CAN. 


PART VII. SECT, 4, SUB-SECT. 6. 

2687 i. Time for demurring — With- 
draw of plea for purpose of demurring. ] 
— Prisoner was not permitted to with- 
draw his pica of not guilty for the 
purpose of demurring to the Indict- 
ment. — R. V. ShealsT 1845), 3 Craw. & 
D. 330.— IR. 

g. What objections mag be taken 
on demurrer — Defect patent on indict- 
ment.] — The ct. will not arrest judg- 
ment after verdict, or reverse it In 
error, for any defect patent on the face 
of the indictment. Such defect must 
be objected to by demurrer, or by 
motion to quash the ludlctmeut,— 


R. V. Mason (1872), 22 C. P. 24 

CAN. 

2546 i. of accused to demit . a 

plead over — In treason felony.]'^ 
prisoner indicted for a felony tot' '• 
capital is not entitled to demur & plqlad 
over at the same time. — R. v. Mrro^L 
(1848), 3 Cox. C. C. 1.— IR. 

2646 11. .]— The ct. wlU not 

pronounce final judgment on an Indict- 
ment for a non-capital felony, a de- 
murrer thereto being disallowed, but 
will allow prisoner to plead over. — R. 
V. Duffy (1849), 1 Ir. Jur. 167. — IR. 

jfi misdemeanour.] — In a 
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allowed in case of felony, in favorem vitce (Lb 
Bla.no, J.). — R. V. Gibson (1806), 8 Bast, 107 ; 
103 B. R. 284. 

AnThotaiiona : — Refd. R. v. Taylor (1824), 3 B. & O. 602 ; 
R. v» Mitohel (1848), 6 State Tr. N. S. 699, Mentd. R. i?, 
Cox(1897), 14T.L.R.122. 

2547. .] — R. V. Phelps, No. 649, 

ante. 

2548. .] — R. V. Purchase, No. 2537, 

ante. 

2549. Whether granted as of right.] — 

Prisoner cannot of right demur & plead over to an 
indictment for felony. — R. v, Odoers (1843), 2 
Mood. & R. 479, N. P. 

Annotaiiona: — Retd. R. v, Mitohol (1848), 6 State Tr. N. S. 
599 ; R. V. Fenwiok (1849), 2 Car. & Kir. 915. 

2550. .] — Qu. : whether, in a 

case of felony not capital, a judgment against 
prisoner on a demurrer to the indictment too 
conclusive against him, as in misdemeanour, &; 
whether prisoner being tried for the felony after 
a judgment against him on demurrer is confined 
to capital cases. — R. v. Bowen (1844), 1 Car. & 
Kir. 501 ; 1 Den. 22 ; 4 L. T. O. S. 140 a ; 1 
Cox, C. 0. 8_8 ; 8 J. P. Jo. 771, O. 0. R. 


On general demurrer to an indictment, under 
Forgery Act, 1830 (c. 66), s. 19, judgment for the 
Crown must be final. — R. v. Faderman, Laurio & 
Gordon (1850), 3 Car. & Kir. 353 ; .1 Den. 565 ; 
4 New Sess. Cas. 161 ; 14 J. P. 624 ; 4 Cox, C. C. 
359. 

Annoiationa: — Refd. Re Strahan, Paal & Bates (1855), 7 

Cox, C. C. 85 ; Muloahy v. R. (1868), L. R. 3 H. L. 306. 

Mentd. R. v. Coulson (1850), 4 (3ox, C. C. 227 ; R. v. 

Mellor (1858), 7 Cox, C. C. 454 ; R. v. Westley (1859), 23 

J. P. 805. 

2552. .] — In an indictment for 

felony, the judgment on demurrer is final & 
prisoner is not allowed to plead over. — R. v. 
Bendy (1850), 4 Cox, C. C. 243. 

2553. .] — Mulcahy V. R., No. 

( 810, ante. 

2554. In misdemeanour — Judgment for 

Crown Is final.] — Indictment charged that deft, 
on, etc., in the second year of the reign of the 
present King kept a gaming-house. Plea, that on, 
etc., in the fourth year of the reign of the present 
King, deft, was arraigned upon an indictment, 
which charged that deft, on Jan. 18, in the fifty- 
seventh year of the reign of the late King As on 
divers other days & times between that day & the 
day of taking the inquisition, kept a gaming- 
house, etc., tb the nuisance of the subjects of the 
King & against the peace, etc. The plea then 
averred the identity of the offences described in 
the two indictments & the acquittal of deft. 
Upon demurrer to this plea concluding with a 
prayer of judgment of respondeas ouster : — Held : 
(1) the plea was bad because the indictment upon 
which the acquittal was alleged to have taken 
place, on the face of it, charged an offence com- 
mitted in the reign of the late King ; & it jwas not 
competent to deft, to show by averment that it 
was for the same offence as that charged in the 
indictment before the ct., because that would be 
in effect to contradict the record ; (2) the Crown 
was entitled to final judgment, notwithstanding 
the form in which demurrer concluded. 


Setnble: such an indictment must conclude 
contra pacem domini regia . — R. v. Taylor (1824), 
3 B. & 0. 502 ; 5 Dow. Sc Ry. K. B. 422 ; 2 Dow. 
& Ry. M. 0. 487 ; 3 L. J. O. S. K. B. 68 ; 107 
E. R. 820 ; subsequent proceedings (1825), 3 B. & 0. 
612. 

Annotationa : — Aa to (1) ReM. R. v. Jennings (1844), 4 
L. T. O. S. 233. Aa to (2) FoUd. R. v. Mit^el (1848), 6 
State Tr. N. S. 545. OenerdLly, Mentd. Ex p. Bartlett 
(1843), 7 Jut 649 ; Gray v. R. (1844), 6 State Tr. N. S. 117. 

2555. .] — R. V. Bowen, No. 

2550, ante. 

2556. Liberty given to plead over.] — 

On an indictment against the inhabitants of a 
township for non-repair of a highway, the ct. 
granted leave to defts. to demur, with liberty to 
plead over in case judgment were given against 
them on the demurrer. — R. v. Tryddyn (In- 
habitants) (1852), Bail Ct. Cas. 19 ; 21 L. J. M. C. 
108 ; 16 J. P. Jo. 180. 

2557. Withdrawal of demurrer — Not without 
consent of prosecution.] — Demurrer cannot be with- 
drawn by deft, without consent of prosecutor. — 
R. V. Tyrbr (1734), Cunn. 31 ; 2 Barn. K. B. 417 ; 
94 E. R. 1044. 

2558. In discretion of court.] — After argument 
upon demurrer in a criminal case, it is in the dis- 
cretion of the ct. to allow the demurrer to be with- 
drawn & a plea of not guilty entered. — R. v. Smith 
(1850), as reported in 4 Cox, C. C. 42. 

Annotation: — Mentd. R. v. Tomllneon, [1895] 1 Q. B. 706. 

2559. Judgment on demurrer how reviewable.] 
— The Ct. for Crown Cases Reserved has no juris- 
diction either from Crown Cases Act, 1848 (c. 78), 
or any other source, to review a judgment given 
against a prisoner on a general demurrer to an 
indictment by the judge before whom prisoner 
took his trial. Such a judgment can only be 
reviewed on a writ of error. — R. v. Faderman, 
Laurio & Gordon (1850), 3 Car. & Kir. 353 ; 
1 Den. 665 ; T. & M. 286 ; 4 New Sess. Cas. 
161 ; 19 L. J. M. C. 147 ; 16 L. T. O. S. 514 ; 
14 J. P. 304 ; 4 Cox, C. C. 369 ; suh nom. R. v. 
Faiderman, 14 Jur. 377, C. C. R. 

Annotationa: — Refd. R. v. Mellor (1858), 7 Cox, C. C. 464 ; 
R. V. Westley (1859), 23 J. P. 805. Mentd. R. v. Coulson 
(1850), 4 Cox, C. C. 227 : Re Strahan, Paul & Bates (1856), 
7 Cox, C. C. 85 ; Mulcahy v. R. (1868). L. R. 3 H. L. 306. 


Sect. 5.— PLEA— THE GENERAL ISSUE. 

Sub-sect. 1. — Nature op Plea. 

2560. Whether double plea allowable — General 
& special pleas — Exception In felonies.] — Kirton v. 
Hoxton (1696), Poph. 116 ; 79 E. R. 1222. 
Annotation: — Consd. R. v. Gibson (1806). 8 East, 107. 

2561. .] — In criminal cases a deft. 

cannot plead a special plea in addition to the 
general issue. — R. v. Strahan, Paul Sc Bates 
(1855), 7 Cox, C. C. 85. 

Annotation: — Refd, R. v. Banks (1911), 76 J. P. 667. 

2562. .] — R. V. Charlesworth, No. 

3227, post. 

— .] — See, further, Sect. 3, sub-sect. 6, 

ante. 


prosecution for a misdemeanour, if 
deft, demurs to the Indictment, & the 
demurrer is overruled, he has no rlarht 
to answer over to the oflfenoe charged 
against him, but sentence may be 
pronounced at once against him. — R. 
V. Houston (1841), 41. L. R. 174. — 
R. 


k. Indictment bad on demurrer — 
Ereah indictment .] — -An indictment 
having been held bad on demurrer, the 
judgment was that the indictment be 
quashed, so that another indictment 
might be preferred, not that defts. be 
discharged. — R. v. Tierney (1869), 
29 U. a R. 181.— CAN. 


1. Who may open. ] — The ct. will not 
permit a demurrer to be opened even 
in a prosecution at the suit of the 
Queen, by any member of the inner 
Bar, except the Attorney or Solicitor- 
General. — R. V. Duffy (1846), 2 Gox, 
a C. 46.— IR. 
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Sect, S.^Plea — The general issue: Sub-sects. 1, 2, 

2563. Plea must be voluntary act of accused.] 

— R, V. Neale (1846), 10 J. P. 170. 

2664. Unauthorised plea of attorney in 

absence of accused.] — A., an infant, was charged 
with maliciously in 3 uring a window & a bell-pull, 
&, being ill, told his father that he had broken the 
window, but not intentionally, & that there ought 
to be compensation. The father thereon went to 
attend the hearing. A., being unable to do so, & 
an attorney he consulted advising that through 
him pltf. should plead guilty, which the attorney 
did, there being no communication meanwhile 
with A., the justices convicted A., & sentenced 
him to imprisonment : — Held : the conviction 
ought to be quashed on the ground that neither 
the father nor attorney had authority from A. to 
plead guilty. — R. v. Aves (1871), 24 L. T. 64 ; 36 
J. P. 633. 

2565. Withdrawal of previous plea.] — On 

a plea of not guilty there ought to be no suggestion 
by the ct. that that plea should be withdrawn or 
that there should be a plea of guilty. — R, v. King 
(1920), 16 Or. App. Rep. 13, C. 0. A. 

2566. Plea must not be ambiguous.] — In trespass 
of assault, battery & wounding, a plea of not 
guilty as to the vi et armiSy & a justification 
molliter manus imposuit as to the residue were 
adjudged bad upon demurrer. — Barret v. Heve- 
SETT (1591), Cro. Eliz. 242 ; 78 E. R. 498. 

2567. — — .] — Applt. was charged with being 
unlawfully in possession of a coining mould without 
lawful excuse. When called upon to plead, he 
said that he was guilty of having the mould in his 
possession. This was entered as a plea of guilty. 
Later, when sentence was about to be passed, 
applt. set up what he regarded as a lawful excuse 
for the possession of the mould. No effect was, 
however, given to this statement of applt., who 
was then sentenced : — Held : applt. had not 
pleaded guilty, no legal sentence had been passed, 
& the case must go back & applt. be called upon to 
plead to the indictment. — R. v. Baker (1912), 
28 T. L. R. 363 ; 7 Cr. App. Rep. 217 ; 76 J. P. Jo. 
184, C. 0. A. 

An^tations R. v. Ingrleson (1914), 11 Cr. App. 

Qolathan (1915), 84 L. J. K. B. 768; 

R. y. Wakefield, 11918] 1 K. B. 216 ; R. v. King (1920), 

15 Cr. App. Rep. 13; R. v. Lloyd (1923), 17 Cr. App. Rep. 

184. MeDtd. Crane v. Public Prosecutor, [1921] z A. C. 

299. 

2568. Plea of not guilty entered if any 

doubt.] — Where a prisoner formally pleads guilty 


to a felony, but accompanies the plea by a state- 
ment disclaiming any felonious intention, it is the 
duty of the ct. to enter a plea of not gmlty. Applt. 
pieced guilty to a charge of receiving certain 
horses knowing them to have been feloniously 
stolen, & handed to the ct. a written statement 
which concluded with these words : “I am guilty 
of taking the horses not knowing them to have 
been stolen.” A plea of “ Guilty ” was thereupon 
entered on the record, & sentence was passed ; — 
Held : applt. had not pleaded guilty, & that no 
legal sentence had been passed ; the case must 
go back, & applt. be called upon to plead afresh 
to the indictment. — R. v. Ingleson, [1916] 1 
K. B. 612 ; 84 L. J. K. B. 280 ; 112 L. T. 313 ; 
24 Cox, C. C. 527 ; 11 Cr. App. Rep. 21 ; 78 
J. P. Jo. 621, C. C. A. 

Annotations: — Reid. R. v. Rhodes (1914), 11 Cr, App. Rep. 
33 ; R. r. Golathan (1915), 24 Cox, C. C. 704 ; R. v. King . 
(1920), 15 Cr. App. Rep. 13. Mestd. Crane v, Publioi 
Prosecutor, [1921] 2 A. C. 299. * 

2569. Plea must be understood by accused.] — 

On an appeal on the ground that applt. pleaded 
guilty by mistake, the ct. will satisfy itself on the 
facts whether he really did not understand the 
effect of his plea. — R. v, Rhodes (1914), 11 Cr. 
App. Rep. 33, C, C. A. 

Annotation Refd. R. v. Golathan (1915), 24 Cox. C. 0. 704. 

2570. .] — Where a plea of guilty to a charge 

in an indictment is entered, the ct. must be satisfied 
that the accused did in fact intend to plead guilty 
to the full charge preferred against him. If not 
so satisfied, the ct. will quash the conviction & 
sentence. — R. v. Golathan (1915), 84 L. J. K. B. 
758 ; 112 L. T. 1048 ; 79 J. P. 270 ; 31 T. L. R. 
177 ; 24 Cox, C. C. 704 ; 11 Cr. App. Rep. 79, 
C. C. A. 

Annotation: — Mentd. R. v, Wakefield, [1918] 1 K. B. 216; 
Crane v. Public Prosecutor, [1921] 2 A. C. 299. 

2571. Effect of plea due to misstatement of law.] 

— If deft, pleads guilty owing to a misstatement 
of the law by the judge, the ct. will quash thq 
conviction. — R. v. Alexander (1912), 107 L. T; 
240 ; 76 J. P. 215 ; 28 T. L. R. 200 ; 23 Cox, C. C. 
138 ; 7 Cr. App. Rep. 110, C. C. A. , 

2572. Recording the plea — Practice at Central! 
Criminal Court.] — R. v. Newman (1852), 3 Car. & 
Kir. 240 ; 2 Den. 390 ; 21 L. J. M. C. 76 ; 16 
J. P. 117 ; 16 Jur. Ill ; 5 Cox, C. C. 547, C. C. R. 


Sub-sect. 2. — Withdrawal of Plea. 

2673. Application must be voluntary.] — R. v. 

King, No. 2566, ante . 


PART VII. SECT. 6, SUB-SECT, 1. 

2563 i. Plea must be voluntary act of 
accused,] — If a prisoner persists in 
pleading guilty, ft is not the judge’s 
duty to enter a plea of not guilty 
merely because prisoner adds a state- 
ment which if proved might amount 
to a defence. — R. v. Martin (1904), 4 
S. R. N. S. W. 720 ; 21 N. S. W. W. N. 
233.~AUS. 

m. Plea of guilty — What amounts to. ] 
— In answer to a charge of frequent- 
ing a disorderly house, accused said : 
“ 1 was there if that makes me guilty,” 

6 was convicted without any evidence 
being taken : — Held : such admission 
was not a plea of guilty & the convic- 
tion should therefore be quashed.-— 
R. V. Sweet (1914), 29 W, L. R. 887 ; 

7 W. W. R. 608 ; 19 D. L. R. 694 ; 23 
Can. Crlm. Cas. 272.~-CAN. 

n. Murder .] — ^Accused, In 

answer to a charge of murder, stated 
he had killed his wife, but that he had 
done BO in consequence of his having 
discovered her in an act of adultery 
on the previous day : — Held : such 


statement did not ammmt to a plea of 
guilty on the charge, & it was the duty 
of the ct. to try whether the provoca 
tion therein disclosed was suificiently 
grave & sudden to reduce the offence. — 
Netai Luskar V. R. (1885), I. L. R. 
11 Calc. 410.— IND. 


o. - — — .] — Accused, 

charged with the murder of his wife & 
infant son, in hie confession, stated ho 
had killed his wife because she had 
quarrelled with him & objected to go 
to another village whore he proposed 
a change of house on account of their 
poverty. The sessions judge treated 
this statement as a plea of guilty oii 
the charge of murder, convicted the 
accused, & sentenced him to death ; — 
Held : accused’s statement did not 
amount to a plea of guilty on the 
charge of murdering his wife. He 
alleged a sudden provocation ; he 
ought therefore to have been put on 
his trial. In order that the ct. might 
ascertain whether the provocation was 
grave & sudden enough to prevent the 
offence from amounting to murder. — 


R. V. Sakharam (1890), I. L. R. 14 
Bom. 564.— IND. 

p. To lesser crime than that 

charged.] — Prisoner, observing his 
father violently engaged In a row, 
which the latter had provoked, by 
drunken abuslveness & threats, in 
which ho was being seriously assaulted, 
struck at the party assaulting, with his 
knife, which shortly deprived him of 
life. The grand jury found a verdict 
of wilful murder, & prisoner having 
pleaded guilty to tho lesser crime of 
manslaughter : — Held : the Crown was 
justified In accepting tho plea, & 
abandoning the charge of wilful 
murder. The act having been com- 
mitted in defence of a parent, was a 
mitigating circumstance. — R. v. Hol- 
LETT (1884), 7 Nfld. L. R. 29.— NFLD. 

q. Plea of not guilty — Effect of.] — 
An accused who desires to plead 
autrefois acquit or autrefois convict 
may lose his right to do so by pleading 
not guilty when arraigned on the in- 
dictment. — R. V. Holland (1914), 33 
N. Z. L. R. 931.-— N.Z. 
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2574. Judge has discretion to allow.] — R. v. 

Brown, No. 2538, ante. 

2676. After Jury charged.] — Qu. : whether 

a prisoner may withdraw the plea of not guilty 
after the jury are charged. — R. v, Holdsworth; 
(1832), 1 Lew. 0. 0. 279. 

2676. — After opening speech of prosecution.] 
— On the trial of an indictment for forgery against 
two prisoners, after the opening speech for prose- 
cution one of them asked to be allowed to with- 
draw his plea of not guilty & to plead guilty. This 
was done & the plea of guilty was recorded. He 
was then examined as a witness on the part of the 
prosecution against his co-deft., & in the course 

I of such examination he swore that he had no 
knowledge of the instrument in question being 
I forged. Upon this he was allowed to withdraw 
i his plea of guilty & to plead not guilty, the jury 
Iwithdrawing their verdict. — R. v, Clouter & 
lEATH (1859), 8 Cox, 0. C. 237. 
f Annotation : — Refd. R. v. Plummer, [1902] 2 K. B. 339. 

2677. ,] — R. V. Turner (1889), 24 

[L. Jo. 469. 

2578. After removal of indictment by 

certiorari.] — Where an indictment has been re- 
moved by certiorari^ & deft, moves to withdraw 
his plea of not guilty, & to demur, the costs follow 
the judgment, as upon a conviction, & the motion 
will be granted without terms as to costs. — R. v. 
Binkes (1805), 2 Smith, K. B. 619. ^ 

2579. .] — An indictment had been 

I removed & sent down to trial as a Q. B. record ; — 

Held : deft, could not withdraw his plea of not 
guilty & plead guilty. — R. v, Barrett (1838), 2 
Lew. 0. C. 264. 

2580. Criminal information — Costs & fine.] 

— R. V, Aldred (1845), 5 L. T. O. S. 58 ; 9 J. P. Jo. 
264. 

2681. Time of application to withdraw plea of 

I guilty — Not after sentence.] — A prisoner who has 
pleaded guilty to a charge of larceny, & upon 
whom sentence has been passed, cannot afterwards 


be allowed to retract his plea, & plead not guilty. — 
R. V. Sell (1840), 9 C. & P. 346. 

Annotation : — Refd. R. r. Plummer, [1902] 2 K. B. 339. 

2582. Any time before sentence.] — (1) On 

the trial of an indictment charging three persons 
jointly with conspiring together, if one pleads 
guilty & has judgment passed f^ainst him, & the 
other two are acquitted, the judgment passed 
against the one who pleaded guilty is bad & cannot 
stand. 

(2) Where a prisoner has pleaded guilty to an 
indictment, the ct. has jurisdiction to allow him 
before sentence to withdraw his plea & plead not 
guilty. — R. V. Plummer, [1902] 2 K. B. 339 ; 71 
L. J. K. B. 805 ; 86 L. T. 836 ; 66 J. P. 647 ; 51 
W. R. 137 ; 18 T. L. R. 659 ; 46 Sol. Jo. 587 ; 20 
Cox, C. 0. 269, C. 0. R. 

2583. After conviction on confession.] — 

R. V. Clouter & Heath, No. 2576, ante. 

2584. Proceedings commenced out of time.] 

-C. was indicted for night poaching on Feb. 6, 

1863. He pleaded guilty, but subsequently applied 
by his counsel for leave to withdraw the plea, & to 
move in arrest of judgment, upon the ground that 
the proceedings against him had not been com- 
menced within twelve calendar months, as directed 
by Night Poaching Act, 1828 (c. 69), s. 4 : — Held : 
the application to withdraw the plea was one which 
ought to be granted, & as no warrant & information 
was produced showing that proceedings had been 
commenced within twelve months, the objection 
was fatal. 

Qu, : at what time during the trial such an 
objection ought to be taken. — R. r. Casbolt 
(1869), 21 L. T. 263 ; 11 Cox, 0. C. 385. 

Annotations II. v. West (1897), 46 W. R. 316. 

Mentd. R. v. Brown (1913), 8 Or. App. Rep. 173. 


Sub-sect. 3. — Speciaj. Pleas. 

See Part VIII., post. 


PART VII. SECT, 6, SUB-SECT. 2. 

2674 i. Judge has discretion to allow. ] 
— Prisoner was chargrod for: (1) 
attempting to discharge a loaded, re- 
volver at L. with intent to murder L. : 
(2) having upon his person a loaded 
revolver with Intent imlav^ully to do 
injury to L. *, (3) without lawful 

excuse, pointing a loaded revolver at 
L. Prisoner pleaded guilty, & elected 
to he tried wltli a iury ; but, before 
the jury was called, his counsel applied 
for leave to withdraw the plea & plead 
guilty to the charge contained in the 
third count, & autrefois convict in 
respect of the first two charges. The 
judge refused the application & 
declined to reserve a case for the ot. — 
R. V Lombard (1914), 26 W. L. R. 
647.-~CAN. 

25811. Time of application to withdraw 
plea of guiUy — Not after servlence.l — ■ 
After judgment, it Is too late to apply 
to change a plea of guilty to one of 
not guilty, & even before judgment 
the ot. has a discretion in the matter. — 
R. V. O’Brien, [1918] 3 W. W. R. 848. 
—CAN. 

r. Not after jury charged.'^ — 

After prisoner had pleaded guilty in 
an Indiotment for false pretences, & 
had been given in charge to the jury, 
an application was made for liberty to 
withdraw the plea & to demur : — Held : 
prisoner having been given in charge, 
the plea could not bo withdrawn. — 
Bourke’8 Case (1841), Ir. Clr. Rep. 
191.~~IR. 

t. Prisoner under misapprehension.] 
— R.v.HuDDELL(1876), 20L.O. j. 301. 

—CAN. 

J. — VOL. XIV. 


t. .] — Although an accused has 

pleaded guilty, yet if before the 
case is closed it clearly appears that 
the accused never intended to admit 
the truth of a fact which is an essential 
ingredient in his guilt &, therefore, 
pleaded guilty under a misappre- 
hension of what constitutes guilt, it 
is the duty of the presiding judge or 
magistrate to offer to allow him to 
withdraw his plea, if he wishes to do 
so, & to enter a plea of not guilty. — 
R. V. Richmond, [1917] 2 W. W. R. 
1200 ; 29 Can. Grim. Cas. 89.— CAN. 

a. .] — Prisoners, under the mis- 

apprehension that they were merely 
repeating the confession they made 
when they pleaded guilty before the 
magistrate, pleaded guilty in the 
Supremo Ct. to a count In an indict- 
ment charging them with the same 
offence to which they had previously 
pleaded. This was discovered prior 
to sentence ; — Held : the ct. had juris- 
diction, as sentence had not been pro- 
nounced, to amend the second pleas by 
entering pleas of autrefois convict. & 
to record judgment on those pleas for 
the accused. — R. v. Smith, R. v. Eino 
(1911), 31 N. Z. L. R. 362.— N.Z. 

b. .] — Two persons, who were 

charged with theft by house-break- 
ing & with being habitual crimi- 
nals, pleaded guilty to the charge 
of theft & admitted that they were 
habitual criminals, & were sentenced 
to terms of penal servitude & pre- 
ventive detention, one having asked, 
& been refused, leave to withdraw his 
admission that he was a habitual 


criminal. Accused appealed & asked 
leave to withdraw their pleas to the 
charge of habitual criminality, alleging 
that in pleading guilty they believed 
that they were merely admitting that 
the list of previous convictions annexed 
to the indictment was correct, & did 
not understand the nature of tho 
ohaige & the penal consequences that 
it involved : — Held : as tho procedure 
had been regular throughout, & tho 
accused had been advised by law 
agents, their allegations as to their 
misunderstanding of the charge could 
not be accepted as grounds for allowing 
the plea to be withdrawn. — Paul v. 
H.M. Advocate, Knox v. H.M. 
Advocate, [1914] S. C. (J.) 69. — SCOT. 


0. Substitution of plea .] — Prisoner 
having pleaded not guilty to an in- 
dictment for feloniously stabbing, 
cannot withdraw that plea, & sub- 
mit to a common assault ; but the 
jury may acquit of the felony, & find 
him guilty of the assault. — Moore’s 
Case (1842), Ir. Clr. Rep. 653.— IR. 


d. .] — party Indicted for 

murder, to which ho has pleaded not 
guilty, will not be permitted to with- 
draw such plea, & to plead guilty of 
manslaughter.— <2ordial’s Case(1 84 1 ), 
Ir. Civ.nep. 312.— IR. 

e. Facta in indictment compatible 
with innocence .] — Where accused pleads 
guilty to a charge, & it appears that 
the indictment alleges only facts which 
might or might not amount to tho 
offence, tho plea of guilty will be 
struck out. — R. v. Labourdeite 
(1908), 13 B. C. R. 443.— can, 

S 
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Sect. 6.— POSTPONEMENT QF TRIAL. 

Sub-sect. 1. — In General. 

2585. Civil proceedings pending.] — Pending a 
{uit in the spiritual ct., touching the validity of a 
vill, an indictment for forging it ought not to 
3e tried. — li. v, Bhodes (1726), 2 Stra. 703 ; 93 
E3. B. 795. 

innotation: — Mentd. R. v. Nunez (1736), Lee temp. Hard. 
265. 

2586. Witnesses not appearing — Bound over to 
% subsequent session.] — A comr. of gaol delivery 
cnay, at his discretion, discharge or continue on 
bheir commitments in gaol, prisoners committed 
for trial, but against whom the witnesses do not 
appear, being bound over to a subsequent session. 
—Anon. (1810), Russ. & By. 173, 0. C. R. 

2587. Material witness In charge of rape.] — 

In charge for a rape, prisoner will be ordered to bo 
detained till the next assizes, on the application 
for the postponement of his trial. In consequence 
of the absence of a material witness. — R. v, 
Billingham (1837), 7 C. & P. 800, n. 

2588. To instruct witness as to nature of oath.] 
— A person who has no notion of eternity or of a 
future state of reward & punishment cannot be 
examined as a witness, but the trial may be post- 
poned until the witness is instructed in the nature 
of this obligation. — R. v. White (1786), 1 Leach, 
430. 

Annotations: — N.P. R. v. Hall (1849), 14 J. P. 25. Refd. 
Maden v. Catanach (1861), 7 H. & N. 360. 

2589. .] — Where a child, tendered as a 

witness for the prosecution, is so ignorant of the 
nature of an oath as to be incompetent to give 
evidence, the trial will not be postponed, at least 
after the jury are charged, in order that such child 
may be instructed. 

Semble : if the jury has not been charged, the 
trial should not, for such a purpose be postponed. — 
R. V. Hall (1849), 14 J. P. 25. 

2590. .] — A^ere the material witness 

against prisoner was not sufficiently acquainted 
with the nature & obligation of an oath, & this 
appeared as soon as the jury was charged, & before 
any evidence given : — Held : the discharge of the 
jury was improper, & an acquittal should have 
been directed. — ^R. v. Wade (1825), 1 Mood. C. C. 
86, O. C. R. 

Annotations .'—'Retd. R. v. Charlcsworth (1861), 1 B. & S. 
460 ; R. V. Hollirirake Whitehead (1866), 14 W. R. 677. 

2591. .] — The ct. will not postpone a trial 

in order that a wdtness only six years of age, & 
too young to comprehend the meaning of an oath, 
may be instructed. Semble : it would be other- 
wise if the incompetency arose from want 
of education, & not from immaturity. — R. v* 
Nicholas (1846), 2 Car. & Kir. 246 ; 2 Cox, 0. 0. 
136. 

2592. .] — Where a bill for rape on a child 

under the age of 10 years had been ignored by the 


grand jury in consequence of the judge refusing 
to allow the child to be sworn as a witness, on the 
ground of its want of knowledge of the obligation 
of an oath, prisoner was ordered to be detained in 
custody until the child could be properly in- 
I structed.— R. v. Baylis (1849), 13 L. T. O. S. 

I 609 ; 4 Oox, O. C. 23. 

I 2593. — — .] — Upon a charge of gross indecency 

* committed with a boy eight years of age & of 
assault on the same boy, the boy cannot give 

j evidence except on oath. The ct., being satisfied 
I that the boy did not understand the nature or 
meaning of an oath, adjourned the case for the 

* purpose of the boy receiving some religious 
; instruction & of being taught the meaning of an 
^ oath.— B. V. Oox (1898), 62 J. P. 89. 

2594. Illness of witness before grand Jury.] — 
Where it was stated by the grand jury on their 
returning a true bill for murder that an important 
witness was too ill to give evidence in ct., the judge 
directed two surgeons to see the witness, & on their 
stating on the voire dire that the witness was too 
ill to give evidence in ct., the judge ordered the 
trial to be postponed to the next assizes & prisoner 
to be detained in custody. — R. v. Chapman (1838), 
8 C. & P. 668. 

I Annotations : — Reid. R. V. Guttrldgo (1840), 9 C. & P. 228. 
i Mentd. R. v. Soalfe (1841), 9 Dowl. 653 ; R. v. Andrews 
I (1844), 2 Dow. & L. 10. 

I 2595. Several postponements — Application for 
discharge — Habeas Corpus Act, 1679 (c. 2), s. 7.]- 

R. V. Bowen, No. 2609, post 

2596. .] — \\^ere the trial of prisoners 

had been successively postponed for two assizes, 
in consequence of the absence of a material witness, 
& the affidavit, on which application was made for 
further postponement, stated, that the witness in 
question was believed to have gone to India as a 
soldier, so that there was not any prospect of his 
soon return, the judge ordered the recognisances 
of prosecutor to be discharged, & discharged 
prisoners without compelling them to enter into 
any recognisances for their future appearance. — 
R. V. Bridgman (1841), Car. & M. 271 ; previous 
proceedings (1840), 4 J. P. 657. 


Sub-sect. 2, — Grounds for Postponement. 

A. On Application of Prosecution. 

2597. Absence of material witness — Through 
illness.] — If, in a case of felony, a witness for the 
prosecution is too ill to attend the assizes, this is 
a good ground for postponing the trial, but will 
not authorise the reading of the deposition of the 
witness taken before the magistrate. — R. v. Savage 
(1831), 6 C. & P. 143 ; 1 Nev. & M. M. 0. 286. 
Annotations: — Retd. R. v. Austen (1856), 7 Cox. C. 0. 55. 

Mentd. R. v. Middleton (1873), L. R. 2 C. C. R. 38. 


PART VII. SECT. 6, SUB-SECT. 1. 

f. Witness not appearing.] — Al- 
tboiiffh the Crown elects to proceed 
with a speedy trial in the absence of a 
material witness, & although the trial 
has commenced, the ct. has power to 
grant an adjournment to enable the 
witness to be produced. — R. v. Gordon 
(1898), 6 B. C. R. 160.— CAN. 

g. Application after jury eujom.] 

— Prisoner indicted for felony, chal- 
lenged two jurors peremptorily, & 
after a full jury had been sworn, but 
before he was given in charge, prisoner 
applied for postponement of trial, on 
ground of absence of material witness : 
— Jfeld : application was not too late, 
but prisoner was bound to account for 
the delay. — R. v. Downby (1845), 3 
Craw. & D. 314.— IR. 


h. night of Orown to postpone .] — 
The Crown can neyer, as of rlgnt, 
postpone the trial of a prisoner without 
an affidavit. — R. v. Scully G831), 1 
Craw. & D. 168. — IR. 

k. After jury charged — PeUmy.] — 
A trial cannot be postponed after 
prisoner has been given In charge for a 
felony. — R. v. Hopes (1836), 1 Craw. & 
D. 169,n.— IR. 

l. Crime commute in another county.) 
— Senible : the judge at the trial 
should in the exercise of his judicial 
discretion postpone the case, to 
enable the trial to take place in the 
county where a view of the locus in quo 
could conveniently be had. — R. v. 
McNamara (1878), 14 Cox, C. C. 229.— 


m. Order for postponement recalled 
— Production of absent wUneBS.\—A. 
judge presiding at the assizes has power, 
during the sitting, to recall his order 
postponing the trial of a prisoner till 
the next assizes, & to order the trial 
to proceed, the absent witness, upon 
whose aooount the order for postpone- 
ment was made, having been produced. 
— R. t>. Rbdd (1911), 20 W. L. R. 646 ; 
21 Man. L. R. 786.— CAN. 


PART Vn. SECT. 0, SUB-SECT. 2.— A. 

n. Absence of material witness — 
Necessity for affidavit] — ^An application 
to postpone a trial In consequence of 
the absence of witnesses must be 
supported by special affidavit, showing 
that the witnesses in question are 
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2508» .] — The presentment of a bill 

for a capital offence may be postponed on affidavit 
of the attorney for the prosecution stating the 
illness of a material & necessary witness, although 
such witness have been examined before a maps- 
trate, & his deposition do not disclose matter of 
sufficient impo^ance to show that his evidence 
was necessary, as the inmortant facts may have 
been discovered since. — R. v. Pajjmer (1834), 0 
0. & P. 662. 

Annotation Refd. R. v. Heeaon (1878), 14 Oox, O. 0. 40. 

2599. •] — Where a trial for felony is 

postponed on the application of counsel for the 
prosecution, on the ground of the absence of a 
material witness, it is in the discretion of the 
judge whether, on consideration of the circum- 
stances of each particular case, he will order 
prisoner to be detained till the next assizes, or 
admit him to bail, or discharge him on his own 
recognisance. — R. v. Osborn (1837), 7 0. & P. 799. 
Annotation .•—Reid. R. V. Austen (1856), 7 Cox. C. 0. 65. 

2600. .] — Before the spring assizes, 

1840, A. was committed to take his trial at those 
assizes for shooting B. The trial was postooned 
to the summer assizes, on the ground, that B. was 
too ill from his wounds to be able to attend to 
give evidence. Before the summer assizes B. 
died, & at those assizes a true bill for the murder 
of B. was found against A., & application was 
made on the part of the prosecution to postpone 
the trial to the next spring assizes, on the ground 
of the illness of a material witness : — Held : the 
application should be granted, & A. was not 
entitled to his discharge under Habeas Corpus 
Act.— R. V. Bowen (1840), 9 C. & P. 609. 

2601. .1 — Upon motion by the prose- 

cution in a case of felony, to put off the trial, on 
the ground of the absence of a material witness, 
who has not made a deposition before the com- 
mitting magbtrate, the judge will require an 
affidavit stating what points the witness is ex- 
pected to prove, in order that he may form a judg- 
ment as to the witness being material or not. 

An affidavit of a surgeon, that a witness is the 
mother of an unweaned child which is affiicted 
with inflammation of the lungs, & that the child 
could neither be brought to the assize town nor 
separated from its mother without danger to its 
life, is sufficient ground for the absence of the 
witness, in order to found a motion to postpone 
the trial. — R. v. Savage (1843), 1 Car. & Kir. 75. 

2602. .] — R. V, Tait, No. 2898, 'post, 

2603. .] — A trial for murder was put 

off until the next assizes, upon an application on 
the part of the prosecution, on the ground of the 
inability of a material witness to attend, although 
the witness was not examined before the magis- 
trates, there being an affidavit of a medical man 
as to an injury to the witness, rendering it, in his 
opinion, unsafe that he should travel. this, 
even after the trial had been appointed for a 
particular day. — R. v, Lawrence (1866), 4 F. & P. 
901. 


2604. Kept away by accused.] — If it be 

moved on the part of the prosecution in a case of 
felony to postpone the trial on the ground of the 
absence of a material witness, the practice, where 
the absence of the witness can be traced to the 
acts of prisoner or his friends, is not to discharge 
risoner from custody except on very sufficient 
ail, but where no collusion appears between the 
absent witness & prisoner or his friends, the prac- 
tice is to discharge prisoner on his own recog- 
nisance. — R. V. Beardmorb (1836), 7 C. & P. 497. 
Annotation : — Refd. R. v. Osborn (1837), 7 C. & P. 799. 

2605. .] — In the absence of a material 

witness, & on its appearing by affidavit that he 
had applied to prosecutor to know if the matter 
could not be settled without a trial, & that money 
should not be wanting if it could, the judge directed 
the trial to be postponed, & prisoner remanded till 
rhe next assizes, unless he found sureties for his 
appearance & gave seven days* notice of bail. — 
R. V. Parish (1837), 7 C. P. 782. 

2606. .] — A true bill was found against 

several prisoners for a rape. Prisoners had been 
on bail, & prosecutrix did not appear either before 
the grand jury, or to give evidence on the trial, 
& an application being made to the judge to post- 
pone the trial, founded on affidavit, stating, that 
in the belief of deponent, prosecutrix was kept out 
of the way in consequence of money having been 
given to her by some of the prisoners, the judge 
postponed the trial, & would not admit prisoners 
to bail. — R. V. Guttridgb (1840), 9 0. & P. 228. 
Annotations: — ^Rdfd. R. v. Scalfe (1841), 9 Dowl. 653 ; R. 

V. Andrews (1844), 2 Dow. & L. 10. 

2607. Absence abroad.] — If the trial of a 

prisoner indicted for felony be postponed, on the 
ground of the absence from England of prosecutor 
who is a material witness for the prosecution, 
prisoner will not be allowed his costs, but the judge 
wdll discharge him on his own recognisance. — 
R. V. Crowe (1829), 4 0. & P. 251. 

2608. .] — Where it was sworn that a 

material witness for the prosecution, who had 
previously been in attendance, had absconded 
during the assizes, as it was believed for the purpose 
of avoiding giving evidence upon the trial, & that 
every effort had been made to discover where he 
was gone & to secure his attendance : — Held : 
this was sufficient to justify a postponement of the 
trial, although it was not sworn that the witness 
had absconded by the procurement or contrivance 
of prisoners, or either of them, or that prosecutor 
would be enabled to produce the witness at the 
next assizes. 

Although in ordinary cases, upon indictments for 
murder, the ct., upon postponing the trial, will 
continue prisoner in custody, yet if it appear 
tolerably clearly, upon the face of the depositions, 
that the offence amounts only to manslaughter, 
the ct. will depart from this rule & suffer prisoner 
to be discharged from custody upon his entering 
into his own recognisance, with sufficient sureties 
to appear take his trial. But on a serious 


material. — R. v, Dougall (1874), 18 
L. O. J. 85.— CAN. 

o. On private huHnesa,] — A 

trial for forgery might be postponed In 
the absence of prosecutor, a material 
witness, on his private affairs. — R, v, 
M^Oonvillb (183^7), 1 Craw. & D. 170, 
n. — IR. 

p. DisereHon of court,} — Pltf., 
having been oommitted to gaol for 
trial on a bharge of unlawfully 8c 
forcibly kidnapping 8c taking one B. 
without authority, with intent to 
transport him out of Canada against 
hia will, was, on June 24, 1872, brought 


before the county Judge, by whom he 
consented to be tried. The Judge 
fixed July 3 for the trial, 8c on that 
day prisoner said he was ready, but 
upon the request of counsel for the 
Crown the trial was postponed till 
July 15, when prisoner was foimd 
guilty on both counts: — Held: the 
Jud^ had power to postpone the trial, 
8c the record was not defective in not 
stating the cause of the adjournment. — 
OoENWALL V. R. (1872), 33 U. C. R. 
106.— CAN. 

q. .1 — When an indictment 

for felony has been found against a 


prisoner at one assizes, there is no 
prerogative or absolute right in the 
Crown to postpone the trial ; such 
postponement is the act of the ct., in 
the exercise of Its discretion. — R. v. 
M‘Cabtib (1859), 11 I. C. L. R. 188 ; 
11 Ir. Jur. 249.— IR. 

r. No substantial reason for 

postponement .} — The ct. will exorcise 
a discretionary power in allowing the 
' Crown to postpone trials, when bills 
have been found a considerable time, 
& the trial more than once postponed. 
Therefore, where indictments were 
pending against the prisoner for three 
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charge of this nature, the ct. will not discharge 
prisoner upon his own recognisance merely. — 
K. V , Bridgeman (1840), 4 J. P. 557 ; svbsequent 
proceedings (1841), Car. & M. 271. 

2609. Absence from home — Impossibility 

of communication.] — On an indictment for 
bribery, the trial was, on the application of prose- 
cutor, postponed to the next assizes on accoimt 
of the absence of material evidence of the town 
clerk, who was away from home. It was not 
known when he would return, nor was it possible 
to communicate with him in time. — R. v, Mobbs 
(1860), 2 F. &F. 18. 

2610. Danger of spreading infectious disease 

by witnesses* attendance.] — Postponement of a 
case was allowed on the ground that infection might 
be conveyed to the public by the attendance of 
witnesses. — R. v, Taylor (1882), 15 Cox, C. O. 8. 

2611. Local prejudice created by accused.] — 
A criminal information having been panted against 
deft., he, before the trial at nisi prius, distributed 
handbills in the assize town, vindicating his own 
conduct, & reflecting on prosecutor’s. Tliis matter 
being disclosed to the judge at nisi prius by an 
affidavit : — Held : this was sufficient ground to 
put oil the trial. — R. v. Jolliffe (1791), 4 Term 
Rep. 285 ; 100 E. R. 1022. 

Annotations: — Mentd. R. v. Willett (1795), 6 Term Rep. 

294 ; Spencely v, De WTlott (1806), 3 Smith, K. B. 321 ; 

Ex p. Fernandez (1861), 10 C. B. N. S. 3 ; Re Fernandes 

(1861), 6 H. &N. 717 ; Dixon t). Farrer (1886), 17 Q. B. D. 

658 ; R. V. mbits, [1902) 1 K. B. 77. 

2612. After acquittal on one indictment — Further 
indictments to be tried.] — Semble : where there are 
several indictments against prisoners, on all of 
which they have been arraigned, prosecutor 
having tried some of the indictments, & failed in 
obtaining a conviction, ought not to be allowed 
to postpone the trial of the remaining cases till 
the next session. — R. v. Fuller (1839), 9 C. & P. 
35. 

2613. Where fresh counts are added to indict- 
ment.] — When counsel for the prosecution has 
obtained leave to add a count to an indictment, 
on the ground that the indictment as framed will 
not enable him to disclose all the facts of the 
transaction, deft, cannot claim to be tried at once 
upon the indictment already preferred, & the trial 
must be postponed. — R. v. Stone (1858), 1 F. & F. 
310. 

2614. Where further charges are pending.] — 

Upon a charge of murder by poison, the present- 
ment of a bill to the grand jury cannot be post- 
poned to the next assizes on the ground that other 
& like charges may, before that time, be brought 
against prisoner & if no bill is so presented prisoner 


is entitled to be discharged. — R. v. Heeson 
(1878), 14 Oox, 0. 0. 40. 

2615. To give notice to accused under Prevention 
of Crime Act, 1908 (c. 69).] — Objection that proper 
notices under sect. 10 (4) (b) of above Act have 
not been given, must be taken at the trial, that the 
trial may, if necessary, be postponed. — R. v. 
Weston (1909), as reported in 3 Or. App. Rep. 
53, 0. 0. A. 

Annotation : — Mentd. R. v. Smith (1909), 3 Or. App. Rep. 40. 

2616. To obtain further evidence.] — Counsel for 
the prosecution moved to put off a trial for murder 
till it could be ascertained whether the Crown 
would pardon a person convicted of bigamy to 
whom it was alleged one of the prisoners had made 
an important statement : — Held : postponement 
would be granted. — R. v, Owen (1839), 9 C. & P. 
83. 

B, On Application of Accused, 

2617. Former right to imparle on trial of mis- 
demeanour.] — R. V , Fitzgerald (1701), 1 Ld. 
Raym. 706 ; 12 Mod. Rep. 562 ; 91 E. R. 1371. 

2618. .] — Deft., on an information for a 

misdemeanour, is entitled, on pleading, to an 
imparlance until the next term. — ^Anon. (1702), 
11 Mod. Rep. 6 ; 88 E. R. 847. 

2619. To put special plea into formal shape.] — 
R. V , Chamberlain, No. 2402, ante, 

2620. To prepare defence.] — R. v, Kennedy 
(1854), 18 J. P. Jo. 261. 

2621. .] — The trial of a prisoner for murder, 

he having been onl^ committed for trial about a 
week before the assizes, was postponed upon his 
own application to the ensuing assizes, upon 
affidavits by a near relative of prisoner, of various 
facts which, it was suggested, might sustain the 
defence of insanity, supported by an affidavit of 
the attorney that there had not been time to obtain 
witnesses for the defence. — R. v, Longhurst (1866), 
4 F. & F. 969 ; 10 Cox, C. C. 353. 

2622. .] — Even upon an indictment recently 
found against a soldier for murder, & removed 
into the Central Criminal Ct. for the purpose of a 
more speedy trial, on an affidavit by prisoner’s 
attorney, the case being of recent occurrence, that 
he had not sufficient time to prepare the defence, 
& suggesting the possibility of a defence, the trial 
was postponed. — R. v, Taylor (1869), 11 Cox, C. C. 
340. 

2623. Fresh evidence adduced by prosecu- 

tion.] — An application, on behalf of the defence, to 
postpone the trial of a prisoner charged with 
murder, in order to afford an opportunity of 
investigating the evidence & characters of certain 
witnesses who had not been examined before the 
committing magistrate, but who were to bo called 
for the prosecution to prove previous attempts by 


years, & the counsel for the Crown 
aUesrod no reason for not proceeding to 
trial, except that they were not ready, 
the ct. refused to postpone the trial. — 
Byrne’s & Gilmore’s Case (1841), 
Ir. ar. Rep. 68.— IR. 

g, Absence of witness.] — In 

a criminal trial, one of the witnesses 
for the prosecution was not forth- 
coming. An application, on the part 
of the Crown, that the trial should he 
suspended, &; the jury put aside, to 
await the arrival of the absent witness, 
was refused. — R. v, Mitchell (1840), 
2 Craw. & D. 71. — IR. 

t. Second postponemerU ,] — A 

Jud^ of assize has power on the 
application of the Crown & notwith- 
standing prisoner’s demand for an 
immediate trial, to postpone such a 
trial a second time after bill found by 


the grand jury, without ordering 
prisoner’s release in bail, if satisfied 
that such postponement is necessary 
in order to secure the ends of justice. — 
R. V. DKIPPS (1874), 13 Cox, C. C. 25.— 


PART VII. SECT. 6, SUB-SECT. 2.— B. 

a. In general .] — During a special 
term of the Supreme Ct. holden for 
special business a true bill was found 
against the aocused. Upon applica- 
tion for postponement of trial on 
several grounds : — Held : it being a 
special term was sufficient to concede 
to the motion for postponement. 
Want of time to prepare defence, 
absence of witnesses, & illness of 
accused, are good grounds why the 
Crown should not force accused to 
trial. — R. V , Parnell (1889), 7 Nfld. 
h. R. 402.— NFLD. 


2623 1. To prepare defence — Fresh 
evidence adduced by prosecution.' 
Prisoner was charged with murder. 
His counsel was Informed by counsel 
for the Crown that the Crown intended 
to give in evidence the testimony of 
two men who had not been examined 
at the preliminary hearing before the 
magistrate. A resume of the evidence 
which would probably be given by 
these two men was then handed to 
prisoner's counsel, who thereupon 
applied for a postponement of the 
trial to the next assizes at C., to be 
held six or seven months later, on the 
ground that prisoner was taken by 
surprise by the introduction of the 
new evidence. A statement of counsel 
for prisoner of the grounds for a post- 
onement was accepted by the ct., In 
eu of an affidavit. There was no 
assertion that the evidence which 
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the accused on the life of the deceased, was refused. 
— B. V. Johnson (1847), 2 Car. & Kir.. 364. 

2624. .] — The production of fresh 

evidence on behalf of the prosecution, not known, 
or forthcoming, at the preliminary investigation, 
& not, previously to the trial, communicated to the 
other side, may be ground for a postponement 
of the trial if it appears necessary to justice. — 
B. V, Flannagan & Higgins (1884), 16 Cox, O. C. 
403. 

2625. No copy of depositions in possession of 

defence.] — A prisoner had been committed on a 
charge of high treason, & afterwards the grand 
jury returned a true bill against him with others 
for feloniously demolishing a house, under 7 & 8 
Geo. 4, c. 30, s. 8. He pleaded to that indictment, 

wished to be tried after the other prisoners, who 
were indicted with him for feloniously demolishing 
the house, on the ground that he had had no copy 
of depositions as to the charge : — Held : the 
application could not bo allowed, as the prosecu- 
tion might have been commenced without going 
before any magistrate, & then there would have 
been no depositions. — B. v. Simpson (1842), Car. 
& M. 669 ; 4 State Tr. N. S. 1387. 

2626. Inability of accused through illness to 
instruct counsel.] — Ex p, Sandys, B. v. Waters 
(1870), 34 J. P. Jo. 773. 

2627. Absence of material witness — Through 
illness.] — A rule was made upon prosecutor to show 
cause why the trial should not be put off, one of 
deft.’s witnesses not being able without danger of 
her life to appear at the trial. — B. v, Budgel 
(1727), 1 Barn. K. B. 20 ; 94 E. B. 13. 

2628. .] — If the trial of an indictment 

for felony is postponed at the instance of prisoner, 
on account of the illness of a witness, prisoner is 
never required to pay the costs of prosecutor. 
Where the trial of a case of felony is postponed, 
the ct. will not make any order for the expenses, 
till after the trial has actually taken place. — 
B. v» Hunter (1829), 3 C. & P. 691 ; sitbaequent 
proceedings, 4 C. & P. 128. 

Annotaiion : — Reid. Be Young (1847), 9 L. T. O. S. 394. 

2629. Absence abroad.] — The ct. refused 

adjournment on affidavit of the absence of material 
witnesses, when the case was suspicious, & the 
witnesses were foreigners, never likely to return to 
England.~B. v. D’EoN (1764), 3 Burr. 1513 ; 1 
Wm. Bl. 510 ; 97 E. B. 965. 

Annotations ; — CoDSd. R. v. Jones (1806), 8 East, 31; R. 

V, Mitchel (1848), 6 State Tr. N. S. 599. 


2630. .] — B. V. Jones, No. 997, ante, 

2631. .]— B. r. Wight (1854), 18 

J. P. .To. 118. 

2632. Unable to be found.] — B. v. Spry 

(1846), 10 J. P. Jo. 373. 

2633. Witness for prosecution favourable to 

accused.] — (1) When an application is made on 
behalf of a prisoner charged with murder to put 
off the trial, in consequence of the absence of a 
material witness for the prosecution, whose deposi- 
tions have been taken before the coroner, & who 
is expected to give evidence favourable to prisoner, 
it is not necessary to swear that the witness has 
been subpoenaed by prisoner. 

(2) Prisoner has a right to have the trial post- 
poned, although counsel for the prosecution con- 
sent that the witness’s depositions may be read, 
& although prisoner was in point of fact present 
when the deposition was taken before the coroner. 

(3) In a charge of murder prisoner will neverthe- 
less be continued in custody. — B. v, Taylor 
(1840), 4 J. P. 509. 

Annotation: — As to (3) Reid. R. r. Bridgeraan (1840), 4 

J. P. 667. 

2634. .] — Prisoner’s counsel moved to 

postpone a trial for murder, on an affidavit which 
stated that one of the witnesses for prosecution, 
who has been bound over to appear at the assizes, 
was absent, & that on cross-examination that 
witness could give material evidence for prisoner ; 
— Held : this was sufficient ground for postponing 
the trial without showing that any endeavour had 
been made on the part of prisoner to procure the 
witness’s attendance, as prisoner might necessarily 
expect, from his having been bound over, that 
he would appear. — B. v, Macarthy (1842), Car. 
& M. 625. 

2635. Examination of witness upon interro- 

gatories by consent.] — The ct. upon application of 
deft, postponed the trial of an information for a 
misdemeanour upon deft.’s consenting by writing 
under his own hand to the examination upon 
interrogatories of a witness for the Crown. — 
B. v. Morphew (1814), 2 M. & S. 602 ; 105 E. R. 
506. 

2636. Local prejudice at place of trial.] — 

Thurtell’s Case (1823), Times, Dec. 6 ; Atlay’s 
Famous Trials ; Jones’s Bep. 1824. 

Annotations : — Reid. Goldicul t v, Beagin (1847), 8 L. T. O. S. 

319. Mentd. R. o, Garside & Mosley (1834), 2 Ad. & El. 

266 ; Hawksworth v. Showier & Boyce (1843), 13 L. J. Ex. 


prisoner hoped to obtain would bo 
available ; & the foundation of the 
application was not that prisoner then 
knew of certain material wltnosees, 
but that he wished to inquire into the 
antecedents of the two Crown wit- 
nesses : — Held : the question whether 
prisoner was entitled to a traverse of 
the trial to the O. assizes should be 
answered in the negative & against 
prisoner. — R. v. Mulvihill (1914), 26 
W. L. R. 955.— CAN. 

b. Obstruction by prison offi’ 

dais.] — Where prisoner states in his 
affidavit for postponement of his trial 
that, in consequence of the harshness 
of the governor of the gaol in which 
he is confined in refusing to allow him 
pens, ink, & paper whereby to com- 
municate with his friends & prepare 
for his trial, he cannot procure wit- 
nesses whose names are given in the 
affidavit, & who are also stated to be 
necessary for his defence, the ct. will 
grant a postponement. — R. v. Walker 
(1851), 6 Cox, C. C. 320.— IR. 

0 . Absence of material witness — 
Necessity of affidavit.] — To induce a ct. 
to postpone a criminal trial on account 
of the absence of a witness, it must be 


shown, by affidavit, that the witness is 
material, that due diligence has been 
used to secure his attendance, & that 
it can be obtained by the postpone- 
ment. — R. V. Mitchell (1848), 3 Cox, 
C. C. 1.— IR. 

d. Contents of affidavit.] — If 

a postponement bo asked for the 
traverser on the grounds of the difla- 
culty of obtaining material witnesses, 
the aflidavit should set forth the names 
& descriptions of such witnesses & 
state such special circumstances as 
render the attendance of such witnesses 
difficult, if not impossible. — R. v. 
Birch (1852), 6 Cox, C. C. 10.— IR. 

e. Time for making applica- 

tion .] — Prisoner, indicted for felony, 
after a full jury had sworn, but before 
he was given in charge, applied for 
a postponement of the trial, on the 
groimd of the absence of a material 
witness : — Held : the application was 
not too late ; but prisoner was bound 
to accoimt for the delay. — R. v. 
Downey (1845). 3 Craw. & D. 314. — 
IR. 

2626 i. Accused unable to conduct 
defence.}— SembU : the recent indis- 
position of the traverser, rendering him 


incapable of conducting his defence In 
person, is not sufficient to induce the 
ct. to postpone the trial, unless, 
perhaps, in very special circumstances, 
08 no man is boimd to defend himself 
in person. — R. v. Bihch (1852), 6 
Cox, C. C. 10.— IR. 

f. Absence of cminsel — Through 
illness .] — Prisoner was indicted for 
murder. After the case for the prose- 
cution had been closed 8c deft.’s 
ooimsel had given notice that they 
had no evidence to adduce, application 
was made to have the case adjourned 
on acooimt of the absence through 
illness of the senior counsel for deft. 
& his conseq^uent inability to address 
the jury. On an affidavit to that 
effect : — Held : in the circumstances, 
08 it was reasonable to suppose that 
the jimior counsel had not come pre- 
pared to address the jury, the trial 
would be adjourned over that day 
ouly.—R. V . Murphy (1875), 2 Q. L. R. 
383.— CAN. 

2636 i. Local prejudice at place of 
friaf.]— Accused were membem of a 
trade union which was engaged in a 
strike, in the course of wliich the 
oocurrencoB forming the subject of 
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Sect 6. — Postponement of trial : Sub-sect 2, B, 
sub-sect 3. Sect. 7 ; Sub-sects. 1,2, 3 4,] 

2637. 


-.1 — It is a good, ground for putting off 
a trial, that the panel of jurors at the assizes has 
been taken from a neighbourhood where an excite- 
ment has been raised against prisoner, likely to 
prevent a fair trial. — R. v. Bolam (1839), 2 Mood. 
& R. 192, N. P. 

AmMtaiions: — Consd. R. v. Goach (1840), 9 O. & P. 499. 
Refd. Goldicutt t?. Bea«rln (1847), 8 L. T. O. S. 319. 


Sub-sect. 3. — Procedure. 

2638. Where application to bo made — Court of 
trial.]— R. v. Spry, No. 2632, ante. 

2639. Time for appiication — After accused given 
in charge of Jury — Before evidence given.] — 

Semhle : a trial for felony may be postponed on 
application by prisoner on sufiScient cause shown by 
affidavit, after the jury have been charged with the 
indictment, & before any evidence has been given 
in the case. — R. v, Fitzgeram) (1843), 1 Car. & Kir. 
201 . 

2640. Before bill found by grand Jury.] — 

R. V. Doran, No. 2444, ante, 

2541. Application supported by affidavit — 
Necessity for.] — In order to postpone the trial of a 
criminal c^e, on account of the absence of a 
material witness, vivd voce evidence of such illness 
will not be admitted. It must be upon affidavit. — 
R. V. Andrews (1849), 13 J. P. 122. 

2642. Sufficiency of.] — R. v, Jolliffe, No. 

2611, a7iie. 

2643. .] — R. V, Jones, No. 997, ante. 

2644. Absence of witness.] — R. v. 

Taylor, No. 2633, ante 

2645. 

2634, ante. 

2646. .]-~R. V 

2601, ante. 

2647. 

2621, ante. 

2648. On behalf of prisoner — Public bias 

comments.]— T hurtell’s Case, No. 


“.] — R. V. Macarthy, No. 
-.] — R. V. Savage, No. 
-.] — R. V. Longhurst, No. 


2636, ante. 

2649. 
ante. 

2650. 


-.] — R. V. Taylor, No. 2610, 

of prosecution.] — R. v. 


- On behalf 
Palmer, No. 2598, ante. 

2651. Costs of postponement — Order not made 
till after trial.] — R. v. Hunter, No. 2628, ante. 

2652. Application by accused to postpone 

trial — Accused to pay costs of application — 
Prosecutor only entitled to costs if named on back 
of bill.] — If the trial of an indictment for perjury 
i^s put off on the application of deft., he must pay 
the costs of the day. In such case prosecutor is 


not entitled to any costs on his own account, unless 
his name appears on the back of the bill. — R. v. 
Doyle (1790), 1 Esp. 123, N. P. 

2653. Accused pays no costs.] — R. v. 

Hunter, No. 2628, ante. 

2654. Absencb of prosecutor — Accused not 

allowed costs.] — R. v. Crowe, No. 2607, ante. 

2655. Postponement owing to illness of 

witness — Prosecutor allowed costs up to post- 
ponement.] — Upon the postponement of a trial 
for the recovery of a witness who is ill, prosecutor 
may then be allowed the costs of the prosecution 
incurred up to the date of such postponement. — 

I R. V. Wilson (1874), 12 Cox, C. C. 62l 
I Bail.] — See Part IV., Sect. 11, cmte. 


Sect. 7.— THE HEARING. 

Sub-sect. 1. — ^Public Trial. 

Right of public to admission.] — See Courts, 
Vol. XVI., pp. 128-131, Nos. 259-289. 


Sub-sect. 2. — Presence of Complainant. 

2656. Offence against child — Prevention of 
Cruelty to Children Act, 1894 (c. 41), s. 16 (b).] — 
By sect. 16 of above Act it is provided that where in 
any proceedings with relation to an offence of 
cruelty within the meaning of the Act, or of any 
of the offences mentioned in the schedule to the 
Act, the ct. is satisfied by the evidence of a regis- 
tered medical practitioner that the attendance 
before the ct. of any child of whom the offence is 
alleged to have been committed would involve 
serious danger to its life or health, & is further 
satisfied that the evidence of the child is not 
essential to the just hearing of the case, the case 
may be proceeded with & determined in the absence 
of the child ; — Held : this enactment does not 
require the presence of the child in ct. in eveiy 
case, but only when the evidence of the child is 
necessary. — R. v. Hale, [1905] 1 K. B. 126 74 

L. J. K. B. 65 ; 91 L. T. 839 ; 69 J. P. 83 53 

W. R. 400 ; 21 T. L. R. 70 ; 49 Sol. Jo. 68 20 

Cox, 0. 0. 739 ; 3 L. G. R. 40, 0. 0. R. 


Sub-sect. 3. — Presence of Accused 
2657. Presence in dock after plea — In treason.] — 

R. V. Horne Tookb (1794), 25 State, Tr. 1. 
Annotations : — ^Consd. R. v. Zulueta (1843), 1 Car. & Kir. 
216. Mentd. R. v. Stone (1796), 25 State Tr. 1155; 
Kagrleton v. Kingston (1803), 8 Ves. 438 ; R. v. Lambert & 
Perry (1810), 31 St. Tr. 336 ; R. v. Smith (1828). 8 B. & C. 
341 ; R. V. Pany (1837). 7 O. & P. 836 ; R. v. Frost (1839). 
4 State Tr. N. S. 85 : Mansell v. R. (1867), 8 B. & B. 54 ; 
R. V. Meany (1867), 15 W. R. 1082. 


the criminal charge had taken place 
A great number of those upon the jun 
panel were either members of, o] 
otherwise connected with, an em 
ployers federation, which had beei 
formed to resist the operations of tht 
strikers: — Held: the trial of the in 
dictment should be adjourned upoi 
the application of accused to enabL 
accused, if they thought fit, to move fo] 
a change of venue. — R. v. FmAJROi 
(1909), 43 I. L. T. 228.— IR. 


g. Fair trial prejudiced by news- 
paper reports.y-The publication, in 
newspapers circulating largely in the 
assize city, of news matter with display 
headings stating that a person accused 
of murder, for which he Is to be tried 
at that assize, has confessed his guilt 
to a police officer, is good cause for 
postponing the trial. — B. v. Wijjlib Sc 


POPLK (1913), 23 W. L. R. 702 ; 4 
W. W. R, 761 ; 9 D. L. R. 646.— CAN. 

h. Not on amendment of indict- 
ment.] — Upon the amendment of the 
indictment at the trial, no postpone- 
ment of the trial will be granted, if 
prisoner be not prejudiced in his 
defence. — R. v. SAnboal (1862), 8 
L. C. J. 287.— CAN. 

k. Separate trials on joint indictment 
— Objection to presence of jurors .] — 
A. & B. were Jointly Indicted for the 
murder of C. The depositions dis- 
closed statements made by A. in the 
absence of, but incriminating B. 
Prisoners were tried seporatelv. A. 
having been found guilty : — Held : it 
was not a sufficient reason for the 
adjournment of the trial of B. that the 
majority of the Jurors on the panel had 
remained In ot. during the trial of A., 


& had hoard the evidence & suggestions 
In the defence of A. as to the guilt of 
B. — R. V. Taylob & Daly (1902), 37 
I. L. T. 28.— IR. 

1. Separate ind ictments tried concur - 
rently.] — When separate indictments 
have been found, the ot. has no Juris- 
diction to restrain proceedings on one 
until the other be disposed of, unless 
there be some allegation of illegality, 
or Injustice, or violation of duty on 
the part of prosecutor. — R. v. Duffy 
(1849), 1 Ir. Jut. 188.— IR. 


PART VII. SECT. 7. SUB-SECT. 8. 

m. Presence in court during trial — 
May be dispensed wUhr—Iuness .] — 
During the trial for a misdemeanoui* 
prisoners were ill, suffering from fits, 
& permission, of wliich they availed 
themselves, was given them to be 
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2658. In felony.] — On an indictment for 

larceny, appln. that prisoner should not be tried 
at the bar of the ct., but should sit with his counsel, 
as it was necessary that he should instruct them 
du^g the trial : — Held ; in a case of felony 
prisoner must be put to the bar, & no dilatinction 
could be made between one case of felony & 
another. — R. v* Terence (1839), 9 C. & P. 485, n. 

2659. ,] — A person who surrenders to 

take his trial on a charge of felony at the assizes, 
must be tried at the bar of the ct., & cannot take 
his trial at any other part of the ct., even with the 
consent of the prosecutor. — R. v. St. George 
(1840), 9 0. & P. 483. 

AnnotaJtiona Mentd. R. v. Bird (1851). 6 Cox, C. O. 20 ; 

R. V. Ladyman (1851), 16 J. P. 681 : R. v. Oheeseman 

(1862), Le. & Oa. 140 ; R. v. Brown (^1883), 10 Q. B. D. 

381 ; R. V. Duckworth. [1892] 2 Q. B. 83 ; R. v. Linneker, 

[1906] 2 K. B. 99. 

2660. .] — Where a captain in the army 

surrendered in discharge of his bail to take his 
trial at the Central Criminal Ct., for feloniously 
shooting at another with intent to kill him, etc. : — 
Held : he must take his place within the dock like 
all other prisoners charged with felony. — R. v. 
Douglas (1841), Car. & M. 193. 

2661. .] — A merchant of London was 

indicted for an offence against the Act of Parliament 
prohibiting slave-trading. His counsel applied 
to the ct. to allow the prisoner to sit by him, 
not on the ground of his position in society, but 
because he was a foreigner, & several of the docu- 
ments in the case were in a foreign language, & 
it would, therefore, be convenient for his counsel 
to have him by his side, that he might consult him 
during the trial : — Held : the appln. was one which 
ought not to be granted. — R. v, Zulueta (1843), 
1 Car. & Kir. 215 ; 2 L. T. O. S. 76 ; 1 Cox, C. C. 
20 . 

-diwoto^ion -Mentd. Santos i>. midge (1859), 6 C. B. N. S. 

2662. In misdemeanour.] — R. v. Carlile 

(1834), 6 C. & P. 636, n. 

Annotations Rich v. Bastorflold (1847), 16 

L, J. O, P. 273 ; Walker v. Brewster (1867), L. R. 5 Eq. 

25 ; Fritz v, Hobson (1880), 14 Ch. D. 542 ; Barber v. 

Ponloy, [1893] 2 Ch. 447 ; Lyons v. Gulliver, [1914] 1 

Ch. 631 ; Malzy v. Eichholz & Castigliono (1916), 115 

L. T, 9. 

2663. — I — .] — Deft., who surrenders to 

take his trial on a charge of misdemeanour, need 
not stand at the bar to be tried, but may be 
allowed a place at the table of the ct. — R. v. 
Lovett (1839), 9 C. & P. 462; 3 State Tr. N. S. 
1177. 

2664. Presence in court during trial — In mis- 
demeanour — Whether dispensed with — After ap- 
pearance.] — On the trial of an indictment for a 
misdemeanour, either by commission of oyer & 
terminer or gaol-delivery, deft, must appear in 
person, but, after appearance, may be dismissed 
on entering into another recognisance to appear 


to receive judgment. — R. v. Meyler (1784), 4 
Doug. K. B. 18 ; 99 E. R. 745. 

2665. Age & infirmity.] — 

R. V. Constable, No. 3483, post, 

2666. May be dispensed with — Lunatic.] — 

R. V. Haynes (1900), 64 J. P. 441. 

2667. Disorderly behaviour of accused — 

Trial continued after removal from court.] — 

R. v. Berry (1897), 104 L. T. Jo. 110. 

Annotations: — FoUd. R. v. Browne (1906), 70 J. P. 472. 

Mentd. R. v. Lee Kun, [1916] 1 K. B. 337. 

2668. .] — Deft., charged with 

a misdemeanour, screamed &> threw herself down 
in the dock & behaved in such a manner that it was 
impossible to proceed with the case. She was 
ordered to be removed. A plea of not guilty was 
entered, & she was tried, convicted, & sentenced in 
her absence. — ^R. v, Browne (1906), 70 J. P. 472. 

2669. Removal out of sight of witness.] 

— ^Por good reason a judge may order the removal 
of a deft, out of sight though not out of hearing of 
a witness giving evidence. 

If the judge considers that the presence of the 
prisoner will intimidate a witness there is nothing 
to prevent him from securing the ends of justice 
by removing the former from the x)resence of the 
latter (Lord Coleridge, J.). — R. v. Siaellie 
(1919), 14 Cr. App. Rep. 128, C. 0. A. 

2870. Temporary absence owing to illness.] 

— R. V , Orton (alias Castro) (1873), Archbold’s 
Criminal Pleading, Evidence & Practice, 26th 
ed. 174. 

2671. Jury may be discharged on dis- 

agreement in absence of accused.] — R. v. 

Richardson, No. 3443, post. 


SuB-SEOT 4 . — Order op Trial. 

2872. Whether Crown has precedence.] — The 
Crown prosecutes in every case, & has no pre- 
cedence in a criminal ct. (Watson, B.). — R. v, 
Landon (1858), 1 P. & F. 381. 

2673. Separate Indictments against two accused 
persons for same offence — Election of prosecution.] 
— Two prisoners were separately indicted for 
successive rapes on the same woman. One of the 
prisoners was defended by counsel, the other was 
undefended. The ct. refused the appln. of counsel 
for the defended prisoner to have that case first 
tried, the prosecution having elected to take the 
undefended case first. — R. v, Bennett, R. v. 
Bond (1866), 10 Cox, C. C. 331. 

2674. Two indictments against same person — 
Election of prosecution.] — Ex p, Castro, No. 2876, 
post, 

2675. Effect of error.] — R. v. Long 

(1912), 8 Cr. App. Rep. 17, C. 0. A. 

2876. Cross indictments.] — If there be cross 
indictments for assault to be tried as traverses at 


absent from ct. Some time after they 
had retired the Jury returned into ct., 
asked for & received a further direction 
from the presidinj? Judge, & subse- 
quently returned in ct. a verdict of 
guilty. On each of these occasions 
dofts. were absent, but counsel & their 
solrs. were present : — Held : conviction 
was good. — R. V . Abrahams (1895), 21 
V. L. R. 343.— -AUS. 

n. Felony.] — Unless in the 

case of misconduct rendering it im- 
praotioable to continue the proceedings 
in his presence, or at his request & 
with the permission of the ct., tho 
trial of a person accused of felony 
cannot proceed in his absence. — R. e. 
MoDohuall (1904), 8 O. L. R. 30 ; 
24 C. L. T. 324 ; 3 O. W. R. 750.— 


o. Waiver of privilege one of the Jurymen. Tlie proocjedings 

—'Discretion of judge .] — On the trial in the Jury room wore recorded by the 

of a prisoner for murder, after the stenographer. A verdict of guilty 

Jur;TOen had retired to consider their was then given. Upon a case stated 

verdict, they sent a messeige to the by the judge for tho opinion of tlic ct. : 

jui^e that they wished to know — Held : prisoner had tho privilege 

whether the foreman could have a of being present during tho whole of 

private hearing with the Judge or the the trial, but ho might waive that 

Crown attorney. The request was privilege Sc the waiver by his counsel, 

communicated by the Judge to counsel in his presence & acted upon, was liis 

for the Crown & for prisoner, &, after waiver ; also there was substantially 

discussion, it was agreed & consented a permission by tho Judge for tho 

to by both counsel that the Judge prisoner to bo out of ct. during the 

should visit the Jury in their room, time of the proceedings in the jui’y 

unaccompanied by counsel, but taking room. — R. v. Mkhako (192 1\ 51 

with him the registrar & the ct. O. L. R. 229.— CAN. 

stenographer. This arrangement was p — , — Fresh direction to jury 

carried out, & the Judge in the Jury in absence of prisoner.]— R. v. I’aris 

room gave further instruction to the (1922), 69 D. L. R. 373 ; 38 Can. 

Jury in answer to a question put by Crim Cas. 126. — CAN. 
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Sect. 7. — The hearing ; Svh-secfs, 4, 6 <fc 6, A., B. 
&C.] 

the Assizes » & the same transaction be the subject 
of both indictments, the judge will direct the 
jury to be sworn in both traverses, & the counsel 
for the prosecution of that which is entered first 
will open his case & call his witnesses ; the counsel 
on the other side will then open his case & call his 
witnesses, & there will be no reply on either side. — 
B. V, Wanklyn, B. V. Vaughan (1838), 8 0. & P. 
290. 


Sub-sect. 6.— Trial op Foreigner. 

2677. Interpretation of evidence.] — When a 
foreigner who is ignorant of the English language 
is on trial on an indictment for a criminal offence, 
& is not defended by counsel, the evidence given 
at the trial must be translated to him. Sc com- 
pliance with this rule cannot be waived by prisoner. 
If he is defended by counsel, the evidence must be 
translated to him unless he or his counsel express 
a wish to dispense with the translation Sc the judge 
thinks fit to permit the omission, but the judge 
should not permit it unless he is of opinion that the 
accused substantially understands the nature of 


the evidence which is going to be 
him.— E. i>. Lee Kun, [1916] 1 K. B. 337 ; 86 
L. J. K. B. 616 ; 114 L. T. 421 5 80 J. K 186 5 f2 
T. L. E. 226 ; 60 Sol. Jo. 168 ; 26 Cox, 0. 0. 304 , 
11 Or. App. Bep. 293, 0. 0. A. 


Sub-sect. 6. — ^Witnesses. 


A. Ordering Witnesses out of Court 

2678. At request of party.] — B. v, Johnson 
(1728), Fost. 46 ; 10 State Tr. HI. n- ^ _ ... 
Annotation Mentd. Gray v. R. (1844), 3 L. T. O. S. 449. 

2679. .] — B. v. Cook (1696), as reported m 

13 State Tr. 311. , aih 

Annotations :—TAentd, R. v. KdmoiAs (1821), 4 B. & Aid. 
471 ; Mansell v. K. (1857), 8 E. & B. 64 ; Mulcahy v. R. 
(1867), 16 W. U. 440. 

2680. .] — Either party at any period of a 

cause has a right to require that the unexamined 
'nri ACi hp. piih of ct. — Southey v. Nash 


(1837), 7 0. & P. 032. 

2681. During legal argument.] — It is 

almost a matter of right for a party to have a 
witness go out of ct. while a legal argument is 
going on as to his evidence. - i 

It is in the discretion of the }udge how far he 


PART VII. SECT. 7, SUB-SECT. 6. 

Q. Interpreter ignorant of nature 
of oath.] — On trial of a Chinese who 
did not understand English, an inter- 
preter was produced by the Crown to 
whom the usual oath on the Gospel 
was administered. While the jury 
wore deliberating it transpired that the 
interpreter was not a Christian, 
although on previous occasions when 
he had aoted as Interpreter he had been 
sworn on the Bible. He knew nothing 
about an oath except the name. 
Prisoner having been convicted, the 
ct. sustained the conviction. — II. v. 
An Koo (1809), 8 N. S. W. S. C. R. 
343.--AUS. 

r. Neccssiiy for esireme care.] — 
Where, on a trial for a serious crime, 
accused requires an Interpreter, & is 
not represented by counsel, then before 
acting on an apparent admission by 
accused of the truth of the charge, 
careful inquiries should be made by 
repeated questions so as to put it 
beyond all doubt that accused does 
really intend such an admission. — - 
R. Yee Fong, 11921] 1 W. W. R. 
896 ; 16 Alta. L. R. 139 ; 34 Can. 
(Mm. Cas. 278 ; 58 B. L. R. 105.— 
CAN. 

s. Bad character of interpreter — 
Not necessarily a disqualification .] — 
An interpreter was sworn, who inter- 
preted the statements of the witnesses 
to the ct. The interpreter was 
objected to by counsel for prisoners 
on accomit of his bad character, & 
the judge was not satisfied with the 
manner in which he performed his 
duties : but there was nothing to show 
that the interpreter had dishonestly 
performed his duties, or had boon 
guilty of misinterpretation of the 
evidence : — Held : no substantial wrong 
or miscarriage was occasioned by con- 
tinuing the trial with this interpreter. 
— R. V . Walker & Chinley (1910), 13 
W. L. R. 47.— CAN. 

t. Translation of evidence — ■ Nut 
necessarily literal — Discretion of court.] 
■ — There is no rule requiring a literal 
translation of everything that takes 
place at a trial to be given to or 
furnished prisoners speaking a foreign 
language only. The interpretation of 
the evidence is a matter for the judge, 
always being careful that prisoners 
suffer no prejudice, & where It appears 
that all proper precautions were taken 
& that prisoners suffered no prejudice, 
the conviction will not be set aside 
because there has not been a literal 


translation of tho evidence In all its 
details. — R. v. Sylvester (1912), 45 
N. S. R. 525 ; 1 D. L. R. 186 ; 19 Can. 
Crim. Cas. 302.— CAN. 

a. j — Prisoner, a fo- 

reigner, was tried for perjury com- 
mitted when giving testimony upon the 
trial of two other men upon a criminal 
charge. Prisoner’s testimony at that 
trial was interpreted to the ct., & 
taken down from the lips of tho 
Interpreter by the ct. stenographer. 
At the trial of prisoner, the steno- 
grapher produced his transcript of 
what ho had taken down. Tho inter- 
preter was also called, & swore that 
there were some things that he 
did not give to tho stenographer, 
things that had no relevancy ; but 
that he gave the substance of it fully 
& faithfully : — Held : this, in the 
absence of satisfactory & clear evidence 
that something material had been 
left out or improperly put in, was 
suflacient to prove what took place at 
tho first trial.— R. v. Boagh Singh 
(1913), 24 W. L. R, 941.— CAN. 

b. Charge not understood — Buffi’ 
cicncy of interpretation.] — Deft, was 
convicted for keeping a disorderly 
house. Upon an application for a 
habeas corpus & a certiorari in aid : — 
Held : tlio proceedings were not bad 
because of deft., who was a foreigner, 
not understanding the nature of tho 
charge & not making his plea with a 
knowledge of Its meaning ; tho 
evidence showed that he understood & 
was fully advised. — R. v. Mah Sam 
(1910), 15 W. L. R. 666 ; 4 Sask. L. U. 
84.— CAN. 

0. Where translation not applied 
for — Accused defended hy counsel .] — 
A conviction for mimder will not bo 
set aside because tho evidence of 
witnesses for the prosecution given in a 
language of which deft, was ignorant 
was not translated to him, where he 
was defended by counsel speaking & 
thoroughly acquainted with the 
language of tho witnesses, & where 
neither deft, nor his counsel asked that 
the evidence be translated. — R. v. 
Long (1902), Q. R. 11 K. B. 328.— 
CAN. 

d. .] — On a trial for 

felony, the evidence for the prosecution 
being given in a language of which 
prisoners were wholly ignorant, was 
not translated to them : — Held : the 
conviction must be quashed, & it 
made no difference that the prisoners 


were defended by counsel, & that 
counsel had not asked for the evidence 
to be translated. — R. v. Krook L^no 
(1909), 4 Hong Kong, 161. — HONG 
KONG. 

e. Evidence not translated — Mis- 
demeanour.] — A foreigner charged with 
felony properly pleaded to the indict- 
ment, which was interpreted to hhn 
by an interpreter chosen by himself 
& duly sworn. Tho foreigner was 
defended by coimsel. Tho conviction 
was of misdemeanour only. After 
verdict it appeared that the interpreter 
had not interpreted any of the evidence 
to the prisoner : — Held : as the con- 
viction was of misdemeanour, there 
had been no mistrial. & tho verdict 
must stand. Qu. : wlicther tho same 
result would have followed had tho 
conviction been for felony. — K. v. 
Fong Chong (1888), 0 N. Z. L. R. 
374.— N.Z. 

f. Discretion of judge.] — Deft, at- 
tempted to show by affidavits that, 
not understanding English, ho did not 
know that he was on trial, & did not 
understand tho evidence given. This 
was contradicted by one who was 
sworn as an interpreter at the trial, 
& by a policeman : — Held : the capacity 
of the interpreter & all matters con- 
nected with the interpretation of 
the evidence were questions for tho 
judge. — R. V . Meceklette (1909), 18 
O. L. R. 408 ; 13 O. W. R. 1039. — 
CAN. 

g. Jury de medietaie linguce.] — An 
alien charged with a criminal offence 
is not entitled to a jury de medietaie 
linguae. — K. v. Valentine (1871), 10 
N. S. W. S. C. R. 113.— AUS. 

h. .] — An alien charged with 

an indictable offence is not entitled 
to a jury de medietaie Ungues. — -R. v. 
Carlsen (1870), 14 N. S. W. S. O. 11. 
268.— AUS. 

.] — Our jury law contalus 

no reference to the trial of aliens or 
to juries de medietaie linguas, & in 
such matters wo are governed by 
English law, whore no such rights 
sxist. — R. V . MEMJmEZ (1876), 6 


1. .] — Tho claim of a foreigner to 

be tried by a jury composed partly of 
foreigners & partly British subjects, 
was disallowed, as it was not stated 
until after another jury, composed in 
the ordinary way, had been sworn to 
try the case . — lie Oavalari (1854), 
1 Irv. 564.— SCOT. 
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will allow the examination in chief of a witness to 
be by leading questions or to assume the form of 
a cross-examination. — R. v, Murphy (1837), 8 
0. & P. 297. 

Jnnotationa : — Refd. R. v. Blake (1844), 6 Q. B. 126. Mentd. 
R. V. O’Connell (1844), 5 State Tr. N. S. 1. 

2682. In discretion of court.] — Prisoner desiring 
that the witnesses might be examined apart, out 
of hearing of each other, the ct. granted his request 
as a favour, but told him he could not demand it 
as his right. — R. v, Vaughan (1696), as reported 
in Holt, K. B. 689 ; 13 State Tr. 485 ; 90 E. R. 
1280. 

Annotations: — Mentd. Dudley & Ward v. Dudley (1705), 
Free. Ch. 241 ; R. v. Doyle (1790), 1 Esp. 125 ; Mulcahy 

V. R. (1867), 15 W. R. 446 ; R. v. McCafforty (1867), 15 

W. R. 1022 ; R. v. Ransford (1874), 31 L. T. 488 ; R. v. 
Lynch (1903), 72 L. J. K. B. 167 ; R. v. Casement (1916), 
8(J L. J. K. B. 467. 

2683. .] — R. V, Goodere, Mahony & 

White (1741), 17 State Tr. 1003. 

2684. .] — With respect to ordering wit- 

nesses out of ct., although this is clearly within 
the power of the judge, &; he may fine a witness 
for disobeying this order, the better opinion seems 
to have been that his power is limited to the 
infliction of the fine, & that he cannot lawfully 
refuse to permit the examination of the witness 
(Lord Campbell, C.J.). — Cobbett v. Hudson 
(1852), as reported in 1 E. & B. 11 ; 22 L. J. Q. B. 
11 ; 20 L. T. O. S. 109 ; 17 J. P. 39 ; 17 Jur. 
488 ; 118 E. R. 341. 

Annotations: — Mentd. Curtis v. Curtis (1858), 27 L. J. P. & M. 
73 ; R. V. Tooke (1884), 48 J. P. 661. 

2685. .] — The application to have the wit- 
nesses ordered out of ct. is made to the discretion 
of the ct., & the ct. may accede or not to the 
application, & direct in what manner it may be 
carried out. — Selfe v, Isaacson (1858), 1 F. & F. 
194. 

2686. Solicitor.] — R. r. Webb (1819), 4 

C. & P. 588, n. 

2687. .] — When the witnesses in a 

cause are ordered out of ct., the attorney in the 
cause may remain, & be afterwards called as a 
witness. — Pomeroy v, Baddeley (1826), Ry. & M. 
430. 

2688. .] — A deft.’s attorney who had 

been subpoenaed on the part of pltf. may at the 
desire of his counsel remain in ct. during the trial 
of the cause although an order has been made for 
witnesses of both side<s to withdraw. — E verett v, 
Lowdham (1831), 5 0. & P, 91. 

2689. Effect of disobedience to order — Whether 
witness can be examined.] — It is an inflexible 
rule, that a witness who is present in ct. during a 
trial, when he ought to have been out of ct., under 
an order made for that purpose, cannot be ex- 
amined ; & the ct. refused to grant rule to show 
cause why there should not be a new trial, where a 
person, not originally intended to be examined, 
who was present in ct., & who had been in ct. 
during the trial, was called to give evidence, & 
was not allowed to be examined on that ground.-*— 

A.-G. v. Bulpit (1821), 9 Price, 4 ; 147 E. R. 2. 
Annotation : — Refd. Parker v. McWilliam (1830), 6 Bing'. 683. 

2690. Discretion of court.] — Where 

a witness remains in ct. after an order for the 
witnesses on both sides to withdraw, it rests in 
the discretion of the judge, whether such wit- 
ness shall be heard ; except in the Exchequer, 
where he is peremptorily excluded. — PARKEii v, 
M‘William (1830), 6 Bing. 683 ; 4 Moo. & P. 
480; 8 L. J. O. S. 0. P. 276 ; 130 E. R. 1444. 

2691. .] — R. v. Brown (1831), 

4 0. & P. 588, n. 

2692. .] — All the witnesses were 


ordered out of ct. A witness for the prosecution 
remained in ct. The judge would not allow him 
to be examined. — R. v. Wyldb (1834), 6 0. & P. 
380 ; 2 Nev. & M. M. C. 198. 

2693. .] — Witnesses had been 

“all ordered out of ct., but one of them came into 
ct. again, & heard the evidence of another witness. 
The witness who had so come back into ct., was 
allowed to be examined as to such facts only as 
had not been spoken to by any other witness. — 
Beamon v. Ellice (1831), 4 C. & P. 585. 

2694. .] — If a witness come into 

ct. & hear some of the evidence after the witnesses 
have been ordered out of ct., it is entirely in the 
discretion of the judge whether he shall be ex- 
amined or not ; & this is so in the Exchequer as 
well as in other cts., the only difference in that ct. 
being confined to revenue cases, in which the rule 
is strict, that such witnesses cannot be examined. — 
Thomas v. David (1836), 7 O. & P. 350. 

Annotations : — Mentd. A.-Q. v. Hitchcock (1847), 1 Exch. 91 ; 

Melhuish v. Collier (1850), 19 L. J. Q. B. 493 ; Cobbott v. 
Hudson (1852), 1 E. & B. 11 ; U. v. Burke (1858), 8 Cox, 
C. C. 44 ; R. V. Gibbous (1861), 26 J. P. 149 ; R. v. 
Cargrill, 11913J 2 K. B. 271. 

2695. Judge’s comment on con- 

duct of witness.] — Where a witness remains in ct. 
after an order for the witnesses to withdraw, the 
judge may still allow him to be examined, subject 
to observation on his conduct in disobeying the 
order. — K. v, Colley & Sweet (1829), Mood. & 
M. 329, N. P. 

Annotation : — Refd. Cobbett v. Hudson (1852), 1 E. & B. 11. 

2696. .] — It is no ground 

for rejecting a witness’s evidence, that he remained 
in ct. after an order for all the witnesses to leave 
the ct. ; it is merely matter of observation on his 
evidence. — Cook i?. Nethercote (1835), 6 C. & P. 
741, N. P. 

Annotation : — Refd. Cobbett v. Hudson (1852), 1 E. & B. 11. 

2697. .] — Where a witness 

remains in ct. after an order that the witnesses 
shall leave the ct., his testimony cannot on that 
ground be excluded ; it is only a matter for 
observation on his evidence. — Chandler v, Horne 
(1842), 2 Mood. & R. 423, N. P. 

2698. Fine for contempt.] — 

Cobbett v, Hudson, No. 2684, ante. 

2699. Witnesses affected by the order — Prosecu- 
tor.] — If on the trial of an information for a hbel, 
where deft, had pleaded a justification under 
6 & 7 Viet., c. 96, s. 6, the witnesses be ordered out 
of ct., prosecutor must be out of ct. if he is intended 
to be called as a witness. — R. r. Newman (1852), 

3 Car. & Kir. 252. 

B, Examination y Cross-Examination & Rc- 
Examination of Witnesses, 

See Evidence. 

C. Hostile Witness* 

SeOy generallyy Evidence & Criminal Procedure 
Act, 1865 (c. 18). 

2700. Hostile witness should be called — By prose- 
cution.] — R. V* Oldroyd (1805), Russ. & Ry. 88. 
Annotation : — Mentd. Wright v. Beckett (1834), 1 Mood. & R. 

414. 

2701. .] — A hostile or unwilling wit- 

ness, who had been bound over to appear to give 
evidence, should be put into the box by counsel 
for the prosecution. — R. v. Carpenter (1844), 1 
Cox, O. C. 72. 

2702. What is hostility — Question for judge.] — 

Bastin V* Carew (1824), Ry. &; M. 127, N. P. 

Annotation : — Folld. Price r. Manning (1889), 42 Ch. D. 372. 

2703. .] — (1) If a witness, by his 
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Sect 7 . — The hearing: SvJb-sect. 6, C.,D. & E.] 

conduct in the box, shows himself decidedly 
adverse, it is always in the discretion of the judge 
to allow a cross-examination ; (2) but if a witness 
called, stands in a situation which of necessity 
makes him adverse to the party calling him, the 
counsel may, as matter of right, cross-examine 
him (Best, O.J.)* — Clarke v, Saffery (1824), 
By. & M. 126, N. P. 

Annotaticms : — As to (1) FoUd. Price v. Maiming (1889), 42 
Ch. D. 372. As to (2) N.F. Price r. Manning (1889), 42 
Ch. D. 372. 

2704. .] — You may put a leading 

question to an unwilling witness on the examina- 
tion in chief at the discretion of the judge (Aldbr- 
SON, B.), — ^Parkin v. Moon (1836), 7 0. & P. 408. 

2706. ,] — R. V. Murphy, No. 2681, 

ante* 

2706. ,] — A witness whose testimony 

turns out to be unfavourable to the party calling 
him is not therefore an “ adverse witness within 
Common Law Procedure Act, 1854 (c. 125), s. 22. 
To make him an “ adverse witness,” so as to 
entitle the party calling him to contradict him by 
other evidence showing that he has made at other 
times a statement inconsistent with his present 
testimony, he must in the opinion of the presiding 
judge be adverse in the sense of showing a liostile 
mind. Semble : whether adverse or not, is for 
the judge & not for the ct. to determine. — 
Greenough V* Eccles (1859), 5 C. B. N. S. 786 ; 
28 L. J. 0. P. 160 ; 33 L. T. O. S. 91 ; 6 Jur. N. S. 
766 ; 7 W. R. 341 ; 141 E. R. 315. 

Annotations: — Folld. Rice v. Howard (1886), 16 Q. B. D. 

681. Befd. Amstell v. Alexander (1867), 16 L. T. 830. 

2707. .] — A party to an action who 

calls an opponent as a witness has no right to 
cross-examine him, however hostile he may be, 
without the leave of the judge. Whether the 
witness is a litigant or not, it is a matter of dis- 
cretion in the judge whether he shows himself so 
hostile as to justify his cross-examination by the 
party calling him. — Price v. Manning (1889), 42 
Ch. D. 372 ; 61 L. T. 537 ; 37 W. R. 785 ; sub nom. 
Price v* Manning, Manning v. Price, 58 L. J. Oh. 
649, C. A. 

2708. Whether appeal lies.] — At the 

trial of an action deft.’s counsel, in order to show 
that a witness called by him was hostile, & to 
obtain leave to treat him as such under Common 
Law Procedure Act, 1854 (c, 125), s. 22, asked the 
judge to look at an affidavit made by the witness 
in a former action. The judge being of opinion 
that there had been nothing in the witness’s 
demeanour, or in the way he had given his evi- 
dence, to show that he was hostile, refused to look 
at the affidavit. On motion for a new trial : — 
Held : the discretion given to the judge under 
sect. 22 of the Act was absolute, & the ct. had no 
jurisdiction to review his decision. — Rice v. 
Howard (1886), 16 Q. B. D. 681 ; 55 L. J. Q. B. 
311 ; 34 W. R. 532 ; 2 T. L. R. 457, B. C. 
Annotations : — Refd. R. v. Smith (1909), 2 Cr. App. Rop. 86 ; 

R. V. Williams (1913), 29 T. L. R. 188. 

2709. .]— R. V. Smith (1909), 2 

Cr. App. Rep. 86, C. C. A. 

2710. .] — Semble : there would 

have to be very exceptional circumstances to 
justify an appeal to the Ct. of Criminal Appeal 
from the ruling of a judge at a trial that a witness 
for the Crown should bo treated as a hostile 
witness if indeed an appeal lay upon that ground 


at all.— B. V. Williams (1913), 77 J. P. 240 ; 29 
T. L. R. 188 ; 8 Cr. App. Rep. 133, 0. 0. A. 

2711. Unfair bias.] — If on the trial of a 

charge of murder a "witness for the prosecution 
shows any unfair bias, the counsel who calls him 
may cross-examine him. — R. v. Chapman (1838), 

8 C. & P. 658. 

Annotations .— -Mentd. R. v, Guttridgr©, Goodwin & Fellows 

(1840), 9 O. & P. 228 ; R, v. SoalFe (1841), 9 Dowl. 563 ; 

Exp* Andrews (1844), 1 New Sess. Gas. 199. 

2712. Unwillingness.] — The situation in 

which a witness stands towards either party, does 
not give the party calling the witness a right to 
cross-examine him unless the "witness’s e’videnco 
be of such a nature as to make it appear that the 
witness is an unwilling one. 

If a witness for a prosecution disprove prose- 
cutor’s case, prosecutor may call other witnesses 
to prove the facts denied by the former witness, 
&thus incidentaUy contradict that witness & show 
hiTYi to be unworthy of credit ; but prosecutor 
cannot adduce any e'vidence not otherwise ad- 
missible for the sole p"urpose of discrediting his 
own witness. — R. v* Ball (1839), 8 C. & P. 746. 

2713 . Whether merely contradictory evi- 

dence.] — R. V* Smith, No. 2709, ante* 

2714. .] — Where a witness for the 

prosecution gives a different answer on examina- 
tion in chief to that which was expected, his 
deposition may be put in his hand to refresh his 
memory & the question then put to h i m . If the 
"witness persists in giving the same answer a^r 
his memory has been so refreshed, the question 
may be repeated to him from the depositions in a 
leading form. — R. v* Williams (1863), 6 Cox, C. C. 
343. 

2715. Where hostility must be shown— In open 
court.] — R. V* Smith, No. 2709, ante, 

2716. Inconsistent previous statement — Whether 
contradiction permissible.] — Assumpsit for money 
had & received. Plea, that the promises in the 
declaration mentioned were made by deft, jointly 
"with A. & issue thereon. A. was called as a 
"witness by deft., to prove a partnership, but he 
proved the contrary ; deft, thon tendered in 
evidence an answer of A. to a bill filed in chancery, 
in which A. swore that up to a certain time he was 
a partner with deft. : — Semble : this answer was 
not admissible in e"vidence, because the only effect 
of it was to discredit A., deft.’s own "witness ; but : 
— Held : it was competent to deft., after A. had 
denied the partnership, to prove the existence of 
it by other witnesses. — Ewer v* Ambrose (1825), 
3 B. & C. 746 ; 6 Dow. & Ry. K. B. 629 ; 3 
L. J. O. S. K. B. 115 ; 107 E. R. 910 ; subsequent 
proceedings^ 4 B. & 0. 25. 

Annotations: — Consd. 'WrlgrLt v, Beckett (1834), 1 Mood. 

& R. 414. Refd. Bradley v, Ricardo (1831), 8 Bing. 57. 

2717 . — : .] — ^Wliere a witness gives evi- 

dence destructive of the case which he was called 
to prove, the party calling him may, in order to 
neutralise his evidence, show that he had before 
the trial given to the attorney an account of the 
transaction entirely different from that sworn to 
by him at the trial.— W right v* Beckett (1834), 
1 Mood. & R. 414. 

Annotations: — Apld. Dunn v. Aslett (1838), 2 Mood. Sc R. 

122. Refd. Melhuish v. CkilUer (1850), 15 Q. B. 878. 

2718. .] — The counsel callmg a wit- 

ness who has given unfavourable evidence on 
cross-examination, may, on re-examination, ask 
him questions to show inducements to betray the 
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2716 i. Inconsistent prevUms state- 
ment — Whether contradiction permis- 
sible.}— Ac “ adverse" witness, within 


the moaning ol the rule providing for 
the introduction of evidence of a 
previous contradictory statement, is 
one who has exhibited such hostile 


animus towards tlie party calling liim 
as to reveal a desire not to tell the 
truth.— R. V. MabobniuK, [1923] 3 
W. W. R. 768.— CAN. 
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who has called him. — D unn v. Aslbtt 
a836), 2 Mood. & R. 122, N. P. 

2719. .] — Where a witness gives on 

cross-examination unfavourable testimony to the 
party calling him, Sd on re-examination denies 
having given a different account of the matter so 
spoken to, the party calling him has no right to 
<flscredit him by showing he had given such 
different account. — Holdsworth v. Dartmouth 
OORPN. (1888), 2 Mood. & B. 163, N. P. 

AnnotcUiona : — ^Folld. Winter v. Butt (1841). 2 Mood. & R. 

357 ; Mellniish v. Collier (1850), 16 Q. B. 878. 

2720. .] — R. V, Ball, No. 2712, ante, 

2721. •] — The counsel calling a wit- 

ness who gives adverse testimony cannot on re- 
examination ask whether the witness had not 
given a different account to the attorney. — 
Winter v. Butt (1841), 2 Mood. &: R. 357. 
Annotation Consd. Melhuishu. Collier (1850), 15 Q. B. 878. 


2722. 




— Although the general rule 
is, that, on the trial of a cause, a party shall not 
discredit his own witness, yet, if the witness un- 
expectedly gives adverse evidence, the party may 
ask him if he has not, on a particular occasion, 
made a contrary statement ; A; the question & 
answer may be stated by the judge to the jury 
with the rest of the evidence ; the judge caution- 
ing them not to infer, merely from the question 
that the fact suggested by it is true. Qu, : 
whether, in such case, the party may contradict 
the witness by evidence as to such former state- 
ment. — ^Melhuish V, Collier (1850), 15 Q. B. 
878 ; 19 L. J. Q. B. 493 ; 15 L. T. O. S. 474 ; 117 
E. R. 690 ; si^ nom, Melluish v. Collier, 14 
Jur. 621. 

Annotations ;-~Refd. Oreenoiurh v. Ecolos (1859), 6 C. B. N. S. 

786 ; R. V, Whito (1922), 17 Cr. App, Rep. 60. 

2723. .] — Deft, was allowed to con- 
tradict his own witness, by showing a statement 
made by him directly contrary to the evidence 
given by him, — D ear v , Knight (1859), 1 P. <& P. 
433. 

2724. .] — In order that a party pro- 

ducing a witness may be allowed to give in evi- 
dence, under Common Law Procedure Act, 1854 
(c. 126), s. 22, a previous statement of the witness 
as being inconsistent wdth his present testimony, 
it is not necessary that the two statements should 
be directly or absolutely at variance. — Jackson 
V, Thomason (1861), 1 B. & S. 745 ; 31 L. J. Q. B. 
11 ; 6 L. T. 104 ; 8 Jur. N. S. 134 ; 10 W. R. 42 ; 
121 E. R. 891. 

2725. .] — If a party has been induced 

to bring a case into ct. from a statement which a 
witness has previously made in a ct. of bkpcy. & 
the witness gives different evidence in ct., he may 
be examined as to his former statement as an 
adverse witness (Erle, C.J.). — ^Pound v, Wilson 
(1865), 4 P. &; P. 301. 

2726. .] — If an attesting witness 

called by a party propounding a will gives evidence 
against the will, the party calling him may pro- 
duce evidence to disprove such of the facts stated 
by him as are material to the issue, & to prove 
that he has made statements inconsistent wdth his 
evidence, although ho has denied having made 
such statements & he is not a hostile wdtness. — 
Coles v. Coles & Brown (1866), L. R. 1 P. & D. 
70 ; 35 L. J. P. & M. 40 ; 13 L. T. 608 ; 14 W. R. 
290. 

2727. .] — A witness called on behalf 

of pltf. gave evidence quite different from the 
proof in the brief of pltf.’s counsel, & from the 


heads of evidence as taken down in writing by 

E ltf.’s attorney, & alleged to have been read over 
y him to the witness. The writness was considered 
sufiftciently adverse, within the meaning of 
Common Law Procedure Act, 1854 (c. 126), s. 22, 
to be examined as to his previous statements to 
pltf.’s attorney ; & the judge allowed the witness 
to bo asked whether he did not say the several 
tMngs stated in the paper containing the heads 
of his evidence as taken down by pltf.’s attorney, 
but refused permission to examine the witness 
from the paper as a “ statement in writing ” made 
by him wdthin sect. 24 of the Act. — Amstell v. 
Alexander (1867), 16 L. T. 830, N. P. 

2728. .] — Where in an indictment for 

rape a witness to whom prosecutrix had made a 
statement shortly after the commission of the 
alleged offence, being asked on cross-examination 
as the particulars of such statement, gave an 
answer which was different from that which the 
prosecuting counsel was instructed she had made ; 
— Held : it was competent for the counsel for the 
prosecution, in re-examination, to ask the witness 
whether she had not at other times made a different 
statement, & one inconsistent with her present 
testimony, to certain persons named ; & also to 
call such persons to give evidence of the statements 
so made to them under Criminal Procedure Act, 
1865 (c. 18), s. 3.— R. v. Little (1883), 15 Cox, 

C. C. 319. 

2729. Not evidence of its truth — Relevant 

to credit.] — R. v. Dibble {aliae Corcoran) (1908), 
72 J. P. 498 ; 1 Cr. App. Rep. 155, 0. 0. A. 

2730. .] — R. V, White (1922), 

17 Cr. App. Rep. 60, C. C. A. 

Reference to depositions.] — See Part VII., 
Sect. 7, sub -sect. 6, G., post, 

D, Calling and Examination of Witness hy Judge, 
See, generally t Evidence. 

2731. After close of case for prosecution — Right 
of cross-examination.] — After the close of the 
case for the prosecution, the ct. called a witness 
whom neither the defence nor prosecution had 
called. The witness having given certain evidence, 
counsel for the prosecution claimed the right to 
cross-examine him : — Held : counsel for the prose- 
cution had no right to cross-examine the witness, 
but was allowed to put questions to him. — R. v, 
Cliburn (1898), 62 J. P. 232. 

2732. Witness recalled by Judge.] — Though the 
counsel for the prosecution has closed his case, & 
prisoner’s counsel points out a defect, the judge 
is at liberty to put what question he thinks fit to 
answer the objection. — R. v. Remnant (1807), 
Russ. & Ry. 136, C. C. R. 

Annotation R. t?. Sullivan, [1923] 1 K. B. 47. 

2733. Right of cross-examination.] — Where, 

after the examination of witnesses to fact on behalf 
of a prisoner, the judge, there being no counsel 
for the prosecution, calls back & examines a wit- 
ness for the prosecution, prisoner’s counsel has a 
right to cross-examine again, if he thinks it 
material. — R. v, Watson (1834), 6 C. & P. 653. 

2734. To prove translation of foreign documents.] 
—R. V, M. (1915), 32 T. L. R. 1 ; 11 Cr. App. Rep. 
207, 0. 0. A. 

E, Witness Refreshing Memory, 

See, generally. Evidence. 

2735. Witness may refer to writing~& then 
speak from recollection.] — A witness may refresh 


PART VII. SECT. 7, SUB-SEOT. 6.— E. 

m. Use of stenographic noies.1^ 


Where statements made by a person 
on an examination for discovery are 
sought to be put in evidence against 


him in his subsequent trial on 
criminal charge, the stenographic 
notes taken on the examination may 
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his memory by any book or paper, if he can after- 
wards swear to the fact from his own recollection. 
But if he cannot swear to the fact from recollection 
any farther than as finding it entered in a book or 
paper, the original book or paper must be pro- 
duced. — Doe d. Ohubch & Phillips v. Perkins 
(1790), 3 Term Rep. 749 ; 100 E. R. 838. 
Anrwtations : — Expld. K. v. St. Martins, Leicester (1834), 2 
Ad. & El. 210. Consd. Beech v. Jones (1848), 6 C. B. 696. 
Reid. Burton v. Plummer (1834), 4 Nev. & M. K. B. 315 ; 
Hill V. Barry (1842), 7 Jur. 10. Mentd. Ilichardson v. 
Hellish (1825), 3 Bing. 334 ; Jackson v, Galloway (1845). 
14 L. J. C. P. 141 ; Bowers v. Nixon (1848), 12 Q. B. 
646. 

2736, ,] — Where a receipt for money 

has been given on imstamped paper, it may be 
used by a witness who saw it given, to refresh his 
memory. — Rambert v. Cohen (1802), 4 Esp. 213, 


Annotation : — Reid. Hill v. Barry (1842), 7 Jur. 10. 

2737, .] — Where a witness stated that 

he let a house as agent to his father, who was 
present, & that the terms were reduced to writing, 
to prevent the possibility of mistake, & si^ed by 
the wife of the tenant, on purpose to bind her 
husband, the husband himself not being present, 
but that the entry was not signed by the witness 
nor his father, nor did his father's name appear 
on any part : — Held : this was neither a lease nor 
an agreement, but a mere memorandum, to which 
deft, might refer to refresh his memory, & upon 
the witness saying that he had no memory of those 
tJungs, but from the book, without which, from 
his own knowledge, he should not have been able 
to speak to the fact, but, on reading the entry, he 
had no doubt that the fact really happened, this 
was held sufficient parol evidence of the demise. — 
R. V. St. Martin’s, Leicester (Inhabitants) 
(1834), 2 Ad. & El. 210 ; 4 Nev. M. K. B. 202 ; 
2 Nev. & M. M. C. 472 ; 4 L. J. M. C. 25 ; 111 
E. R. 81. 


Annotation: — Reid. Hill v. Barry (1842), 7 Jur. 10. 

2738, .] — A witness stated that he 

believed, from a reference to his books of account, 
& from inspection of a cheque & other documents 
which were produced to him at the time of his 
examination, that A. on a certain day paid £500 
to B. : — Held : this was not sufficient evidence of 
payment. — Cator v, Croydon Canal Co. (1843), 
4 Y. & C. Ex. 405, 593 ; 13 L. J. Ch. 89 ; 2 
L. T. O. S. 225 ; 8 Jur. 277 ; 160 E. R. 1064, 
1149. 


2739. .] — It is essential that a witness 

producing a memorandum by which to refresh 
his memory as to a fact, should be enabled to 
swear positively to the truth of such fact, although 
he has no present independent recollection of it ; 
but it is not essential that the memorandimi 
should have been contemporary with the fact. — 
Hill v. Barry (1842), 7 Jur. 10. 

2740. .] — The cashier of a banking 

house, upon his examination as a witness, stated 
that he h^ ascertained from the clearing book, 
kept by him, & in his own handwriting, that a 
certain sum of money was paid in notes of a par- 
ticular description. The statement was founded 
solely on the witness’s knowledge of the book & 
of his own handwriting, & not from any recollection 
of the fact deposed to ; Sc the book was not pro- 
duced ; — Held : under these circumstances, the 
statement could not be received as evidence of the 
fact deposed to, though it might serve as a ground 


for further inquiry. — Dupuy v. Truman (1843), 2 
Y. & 0. Ch. Cas. 341 ; 63 E. R. 160. 

2741. .]~-R. V. Lacey, No. 2864, 

post, 

2742. .] — In an action by the acceptor 

against the drawer of an accommodation bill, on 
his implied contract of indemnity, pltf., in order 
to prove that a former bill, in renewal of which the 
bill in respect of which the action was brought, 
was given, had been made payable at a particular 
place, called a banker’s clerk, who, without pro- 
ducing the bank book, stated that he had ascer- 
tained the fact from an entry therein in his own 
handwriting, but that, independently of that 
entry, he had no recollection whatever of the 
fact : — Held : this was not evidence of such fact. — 
Beech v. Jones (1848), 5 C. B. 696 ; 136 E. R. 
1052. 

2743. .] — A witness said that he 

made a certain entry, & that seeing such entry he 
knew that A. must have been at M. on a certain 
day, but that independent of such entry he had 
no recollection of it : — Held : such evidence was 
inadmissible, — R. v. Brooks (1848), 12 J. P. 663. 

2744. Made at the time.] — R. v. Layer, 

No. 2417, ante. 

2745. .] — To prove an act of bkpey. 

committed some years back, an old witness shall 
be allowed to recur to his deposition made at the 
time, to refresh liis memory. Sc thereby ascertain 
the date of such act of bkpey. — Vaughan v. 
Martin (1796), 1 Esp. 440, N. P. 

Annotation: — FoUd. Smith v. Morgan (1839), 2 Mood. & R. 

257. 

2746. .] — Where a license to trade 

with an enemy, granted abroad, had been re- 
turned, after being used, to the secretary of the 
governor by whom it was issued, who had, as he 
believed, thrown it aside amongst the waste 
papers of his office, Sc did not know what had 
become of it, having afterwards searched for, but 
not recollecting the finding of it. Sc thinking that 
he had not found it ; this is reasonable Sc probable 
evidence of the loss of such license, so as to let in 
parol evidence of its contents ; the paper not 
being considered as of any further use at the time ; 
Sc the witness’s attention not having been then 
called particularly to the circumstances. Sc the 
witness may speak to the contents of the license 
froni memory, though he had made an entry of it 
in his memorandum book for the private informa- 
tion of himself Sc the governor ; which book was 
not produced, he having given it to the governor, 
who was gone abroad without returning it to him ; 
for such book, if in ct., would not have been 
evidence per 8e>; but could only have been used 
by the witness to refresh his memory, — Kensing- 
ton V. Inqlis (1807), 8 East, 273 ; 103 E. R. 346. 
Annotations : — Hentd. Hubbard v. Jackson (1811), 4 Taunt. 

169 ; De Tastot v. Taylor (1812), 4 Taunt. 233 ; Fllndt v. 

Waters (1812), 15 East, 260 ; Wlllison v. Patteson a817), 

1 Moore, C. P. 133 ; Weir v. Aberdeen (1819), 2 B. & Aid. 

320 ; Bacon v, Simpson (1837), 3 M. & W. 78 ; Schmitz v. 

Van Der Veen (1915), 84 L. J. K. B. 861 ; Rodriguez v, 

Speyer, [19 19) A. C. 59. 

2747. ,] — A witness has no right to 

refresh his memory with a copy of a paper made 
by himself six months after he wrote the original, 
although the original is proved to be so covered 
with figures that it is unintelligible ; the original 
paper having been written near the time of the 
transaction.— Jones v. Stroud (1825), 2 0. & P. 
196. 


be referred to by those who took them 
to refresh their memories, as to tlie 
exact answers of the accused, in giving 


evidence as to what accused said, but 
the notes or transcription thereof 
cannot be put in as evidence. — R. v. 


Rutherford, [1923] 2 W. W. R. 963. 
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2748. .] — At a letting of lands, the 

terms of letting were read from a printed paper, & 
a party present agreed to take certain premises 
from Lady Day then next, when the lease of the 
then tenant would expire. No writing was 
signed by the parties or their agents, but there 
was at the foot of the printed paper a memo- 
randum, also read over to the future tenant, 
stating that the parties had agreed to let to take, 
subject to the printed terms, the name of the 
farm & the rent, & that the letting was for one 
year certain from Lady Day, & so from year to 
year, till notice to quit. Some of the terms were 
special, having relation to husbandry. The new 
tenant entered at Lady Day, & paid rent : — 
Held : on the trial of an action by the landlord 
against the tenant the paper above mentioned 
might be referred to, to refresh the memory of a 
witness as to such stipulations. — Bolton (Lord) 
V. Tomlin (1836), 5 Ad. &; El. 856 ; 2 Har. & W. 
369 ; 1 Nev. & P. K. B. 247 ; 6 L. J. K. B. 45 ; 
111 E. R. 1391. 

Annotations : — Mentd. Giles v. Sponoer (1857), 3 C. B. N. S. 

244 ; Cornish v. Btnbbs (1870), 22 L. T. 21 ; Coatsworth 

V, Johnson (1886), 54 L. T. 520. 

2749. .] — To enable a witness to use 

a paper written by himself for the purpose of 
refreshing his memory, it must be shown that the 
paper was written contemporaneously with the 
transaction it refers to. A witness, who had been 
examined on interrogatories in a foreign country, 
stated in one of his answers the contents of a 
letter which was not produced. On the trial of 
the cause in England : — Held : so much of the 
answer as related to the contents of the letter was 
not receivable in evidence. — Steinkeller v. New- 
ton (1838), 9 C. &P. 313. 

Annotation : — Re!d. Robinson v. Davies (1879), 28 W. R. 255. 

2760. .] — A., a surveyor, made a 

survey or report, which he furnished to his em- 
ployers ; being afterwards called as a witness, he 
produced a printed copy of this report, on the 
mar^n of which he had, two days before, to assist 
him in pving his explanations as a witness, made 
a few jottings. The report had been made up 
from his original notes, of which it was in sub- 
stance, though not in words, a transcript ; — Held : 
he might look at this printed copy of the report, 
to refresh his memory. — Horne v. Mackenzie 
(1839), 6 CL & Fin. 628 ; Mad. & Rob. 977 ; 7 
E. R. 834, H. L. 

Annotation : — Mentd. Rooce v. Miller (1882), 8 Q. B. D. 626. 

2751. .] — A witness cannot refresh 

his memory by depositions which he did not make 
immediately after the occurrence of the facts he 
deposed to. — ^Whitfield v , Aland (1849), 2 Car. 
& Kir. 1015 ; 15 L. T. O. S. 189. 

2752. .] — In the case of every pay- 

ment there must be a payer as well as a receiver, 
& either of them can prove it ; the parties should 
have been called if the proposal were to put the 
receipts in evidence ; but it is proposed only to 
refresh the memory of the witness by means of 
them, & as they are contemporaneous documents 
I see no objection to doing so (Byles, J.). — Hiscox 
V. Batchellor (1867), 16 L. T. 543, N. P. 
Annotation : — Mentd. Green v. Wright (1876), 1 C. P. D. 591. 

2758. .] — A witness may not refresh 

his memory of a conversation between himself & 
prisoner by referring to a note made by himself 
the day after the arrest, & after he has already 
given evidence of the conversation on the hearing 
before the justices. — R. v. Robinson (1897), 61 
J. P. 620. 


2754. .]-—R. V. Harvey (1869), 11 

Cox, C. C. 546. 

Annotations: — Retd. R. v. Sllverlock (1894), 63 L. J. M. C. 
233 ; R. V. Derrick (1910), 5 Or. App. Rep. 162 ; R. v. 
Rickard (1918), 119 L. T. 192. 

" 2756. .]—R.v. Duncan (1890), Wood 

Renton’s Law Sd Practice in Lunacy, 908. 

2756. Writing may be made by another person.] 
— Kingston’s (Duchess) Case (1776), 20 State 
Tr. 619. 

Annotations : — Retd. Hill v. Barry (1842), 7 Jur. 10 ; R. v. 
Sow (1843). 4 Q. B. 93 : R. v. Basingstoke (1850), 14 Q. B. 
611. Mentd. Galbraith v. Neville (1789), 1 Doug. K. B. 
6, n. ; Wilson v. Rastall (1792), 4 Terra Rep. 753 ; Kennell 
w. Abbott (1799), 4 Ves. 802 ; White v. Hall (1806), 12 
Ves. 321 ; R. v. Knaptoft (1824), 2 B. & O. 883 ; Stafford 
V. Clark (1824), 9 Moore, O. P. 724 ; Bland v. Lynain 
(1827), 5 L. J. O. S. O. P. 87 ; Martin v. Nioolls (1830), 3 
Sim. 458 : Thompson v. Blackhurst (1833), 1 Nev. & 
M. K. B. 266 ; Bandon v. Becher (1835), 9 Bll. N. S. 532 ; 
R. V. Wye (1838), 7 Ad. & El. 761 ; R. v. Caley (1841), 
5 Jur. 709 ; Meddowcroft v. Huguenin (1844), 4 Moo. 

P. C. C. 386 ; Robertson v. Strutli (1844), Dav. & Mer. 
772 ; Barrs v. Jackson (1845), 1 Ph. 582 ; Tarry v. New- 
man (1846), 15 M. & \V. 645 ; De Bode v. R. (1848), 13 

Q. B. 364 ; Bailey v. Harris (1849), 13 Jur. 341 ; O’Brien 
V. R. (1849), 3 Cox, C. C. 360 : Bank of Australasia v. Nias 
(1851), 16 Q. B. 717 ; R. v. Blakemore (1852), 2 Den. 410 ; 

R. V. Haughton (1853), 1 E. & B. 501 ; Shedden v. Patrick 
(1854), 23 L. T. O. S. 194 ; R. v. Hartington Middle 
Quarter (1855), 4 E. & B. 780 ; Bremen?. Freeman (1857), 
10 Moo. P. C. C. 306 ; Cammell v. Sewell (1858), 3 H. & N. 
617 ; Liverpool Bank v. Foggo (1860), 2 L. T. 594 , 
Routledge v. Hislop (1860), 2 E. & E. 549 ; Accidental 
Death Insoe. v. Mackenzie (1861), 5 L. T. 20 ; Hewlett v. 
Tarto (1861), 10 C. B. N. S. 813 ; Hnnten?. Stewart (1861), 
4 De G. F. & J. 168 ; The Justyn (1862), 6 L. T. 553 ; 
Swan V. North British Australasian Co. (1862), 7 H. & N. 
603 ; Rogers v. Ha^ey (1863), 9 Jur. N. S. 898 ; Simpson 
V. Fogo (1863), 8 L. T. 61 ; R. v. Fanning (1866), 10 Cox. 
O. C. 411 ; Sidhee Nuzur Ally Khan v. Ojoodhyaram 
Khan (1866), 10 Moo. Ind. App. 540 ; Patch v. Ward 
(1867), 3 Ch. App. 203 ; Finney v. Finney (1868), L. R. 
1 P. & D. 483 ; Stirnson v. Farnham (1871), L. R. 7 Q. B. 
175; Ochsenbein v. Papelier (1873), 8 Ch. App. 695; 
Mitters v. Allfroy (1874), L. R. 10 0. P. 29 ; Dover v. 
Child (1876), 34 L. T. 737 ; Leggott v. G. N. Ry. (1876). 
1 Q. B. D. 599 ; R. v, Hutchings (1881), 6 Q. B. D. 300 ; 
Abouloff V. Oppenheimor (1882), 10 Q. B. D. 295 ; Priest- 
man V. Thomas (1884), 9 P. D. 210 ; Oaird v. Moss (1886), 
33 Ch. D. 22 ; Setton v. Lafone (1886), 18 Q. B. D. 139 ; 
Borough V. Collins (1890), 15 P. D. 81 ; Kingston-upon- 
Hull Corpn. v. Harding (1892), 62 L. J. Q. B. 55 ; A.-G. 
for Trinidad & Tobago v. Erich6, [1893] A. C. 518 ; 
Boswell V. Coaks (No. 2) (1894), 86 L. T. 365. n. ; Ballan- 
tyme v. Mackinnon, [1896] 2 Q. B. 455 ; N. E. Ry. v. 
Dalton Overseers, [1898] 2 Q. B. 66 ; Bynoe v. Bank of 
England, [1902] 1 K. B. 467j Turley v. Daw (1906), 94 

L. T. 216 ; Hill v. Clifford, difford v. Timms. Clifford v. 
Phillips, [1907] 2 Ch. 236; Burdett v. Horne (1911), 27 
T. L. R. 402 ; In the estate of Crippen, [1911] P. 108 ; 
Bedford!?. Cowtan, [1916] 1 K. B. 980 ; Isaacs!?. Salbstein, 
[1916] 2 K. B. 139 ; C. (otherwise H.) v. C., [1921] P. 399 ; 
Ord !?. Ord, [1923] 2 K. B. 432. 

2757* Ratified by witness.] — A witness, for 

the purpose of refreshing his memory, may refer 
to entries in a book, which he did not write with 
his own hand, but which he regularly examined, 
from time to time, soon after they were written, 
& while the facts stated in them were fresh in his 
recollection. — B urrough v. Martin (1809), 2 
Camp. 112, N. P. 

Annotations: — Refd. Burton v. Plummer (1834), 4 Nev. & 

M. K. B. 315 ; Hill !?. Barry (1842), 7 Jur. 10. 

2758. .1 — A witness cannot give a 

copy of a shop book in evidence, to prove facts 
contained in the shop book ; but if he was 
originally acquainted with the facts themselves, 
he may refer to such copy to refresh his memory 
(Bayley, j.). — ^Anon. (1827), 1 Lew. C. C. 101. 

2759. .J — A clerk to a tradesman 

entered the transactions in trade, as they occurred, 
into a waste book, from his own knowledge ; & the 
tradesman copied the entries, day by day, into a 
ledger, in the presence of the clerk, who checked 
them as they were copied ; — Held : the clerk, in 
an action brought by the tradesman for goods 
sold & delivered, might use the entries in the 
ledger to refresh his memory, although the waste 
book was not produced, nor its absence accounted 
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for, the entries in the ledger being in the nature 
of entries made by the clerk himself. 

The rule, that the best evidence must be pro- 
duced, precludes a witness from refreshing his 
memory with a copy of an instrument which might 
itself be used for refreshing his memory, as much 
as it precludes the admission in evidence of the 
copy of an instrument which would be evidence 
in itself (Patteson, J.). — ^Burton v. Pi.ummer 
(1834), 2 Ad. & El. 341 ; 4 Nov. & M. K. B. 316 ; 
4 L. J. K, B. 63 ; 111 E. B. 132. 

2760. ,] — On the trial of an issue 

directed by the Ct. of Ch. to try whether a deed 
of assignment was fraudulent or not, a witness 
was called to prove that another deed which bore 
date more than three years before the trial was 
not executed on the day on which it bore date, 
but was executed by one party on the day after, 
& the other three days after. The witness stated, 
that he co\ild not recollect how this was, but stated 
that he had been examined on tMs subject before 
comrs. of bkpcy. within a fortnight of the time 
when the matters occurred, & when the facts were 
fresh in his memory. He stated that his ex- 
amination before the comrs. was not in his own 
handwriting, but he had signed it. The witness 
was allowed to look at his examination, to refresh 
his memory. — Wood v. Cooper (1845), 1 Car. & 
Kir. 645. 

2761. .]— R. V. Lacey, No. 2864, 

post. 

2762. .] — A person was in the habit 

from time to time, & within two hours of their 
occurrence, of reporting to a police inspector 
proceedings that had taken place at certain meet- 
ings where a treasonable conspiracy was carried 
on. The inspector took down the purport of the 
report from his dictation, but not the very words 
he used. When finished, some of the reports were 
read over by the witness, & some were read to him, 
& all were signed by him : — Held : on examination 
he might use those reports for the purpose of 
refresliing his memory. — R. v. Mullins (1848), 12 
J. P, 776 ; 3 Cox, C. C. 526. 

Annotations : — Mentd. R. v. Biokley (1909), 73 J. P. 239 ; 

R. V. Wilson, Lewis & Havard (1911), 6 (>. App. Rop. 

126 ; R. V. Watson (1913), 109 L. T. 335 ; R. v. Baskcr- 

ville, [1916] 2 K. B. 658. 

2763. Assented to by witness.] — On a 

commission to examine witnesses, a witness, after 
giving oral evidence, put in a document which he 
called a “ legalised copy ” of a deposition which 
he stated himself to have made eighteen months 
earlier before the British Consul at the foreign 
port near which the loss occurred, & which docu- 
ment purported to contain evidence of his opinion 
as to the circumstances of the vessel at the time 
of the loss ; & the witness stated that he now 
confirmed such deposition, & that any discrepancy 
between that & his present testimony must be 
attributed to the lapse of time: — Held: the 
document was not admissible in evidence. — 
Alcock V. Royal Exchange Assurance Corpn. 
(1849), 13 Q. B. 292 ; 18 L. J. Q. B. 121 ; 12 
L. T. O. S. 473 ; 13 Jur. 446 ; 116 E. R. 1275. 

2764. .] — ^A ship’s log, written by the 

mate, who is abroad, may be used to refresh the 
memory of the captain, who read it about a week 
after it was written. — Anderson v. Whallby 
(1852), 3 Car. & Kir. 54 ; 19 L. T. O. S. 365. 

2766. .] — ^Bolton (Lord) v. Tomlin, 

No. 2748, ante. 

2766. Checked by witness.] — A witness 

may refresh his memory as to the day on which 
certain proceedings at which he was present took 


place, by referring to a newspaper, containing a 
report of those proceedings & which he read at 
the time the facts were fresh in his recollection, & 
then knew that they were correctly reported. — 
Dyer v. Best (1866), as reported in 4 H. & C. 189. 
Annotations: — Mentd. Lewis v. Davis (1876), L. R. 10 

Exoh. 86 ; Robinson v. Ourrey (1881), 7 Q. B. D. 466 ; 

Forbes v. Samuel (1918), 109 L. T. 699. 

2767. .J — Prisoner was a timekeeper, 

& T. was pay clerk, in the employment of a colliery 
CO. It was the duty of prisoner every fortnight 
to give a list of the days worked by the workmen 
to a clerk who entered the days & the wages due 
in respect of them in a time book. At pay time 
it was the duty of prisoner to read out from the 
time book the number of days worked by each 
workman to T., who paid the wages accordingly ; 
& T. saw the entries in the time book while prisoner 
was reading them out. Upon the trial of an indict- 
ment charging prisoner with obtaining money by 
false pretences : — Held : T. might refresh his 
memory, by referring to the entries in the^ time 
book, in order to prove the sums paid by him to 
workmen. — R. v. Langton (1876), 2 Q. B. D. 296 ; 
46 L. J. M. C. 136 ; 35 L. T. 527 ; 41 J. P. 134 ; 
13 Cox, C. C. 345, C. C. R. 

Annotation : — Mentd. R. v. May (1900), 64 J. P. 670. 

2768. Dictated by witness.] — A solr., for 

the purpose of refreshing his memory, may be 
allowed to look at his own account of his interview 
with prisoners, dictated by him to a shorthand 
writer. Sc by the latter written in longhand shortly 
after the interview took place, & read over by the 
solr. shortly afterwards, although the shorthand 
writer is alive & is not called as a witness. — R. v. 
Dexter, Laidler & Coates (1899), 19 Cox, C. C. 
360. 

Annotations : — Mentd. R. v. Turner (1909), 3 Cr. App. Rep. 

103 ; R. V. Waller (1909), 26 T. L. R. 142. 

2769. Notes of counsel — Of former trial.] — 

A witness might refresh his memory from the 
notes of counsel, taken at a former trial. — L awes 
V. Reed (1835), 2 Lew. 0. O. 152. 

Annotations: — Oonsd. R. v. Cuftey (1848), 12 J. P* 807. 

Dbtd. R. V. Mullins (1848), 12 J. P. 776. 

2770. From depositions.] — Vaughan v. Martin, 
No. 2745, ante. 

2771. .] — Where an accomplice who could 

not read had made a statement before the com- 
mitting magistrate, Sc at the trial gave evidence 
falling very short of what he said before the 
magistrate, the judge allowed his deposition to 
be shown to him, but would not allow the de- 
position to be read to him by the officer of the ct., 
that counsel for the prosecution should examine 
upon it. — R. V. Beardmorb (1838), 8 C. & P. 260, 
N. P. 

2772. .] — Senible : where a witness had 

been examined before comrs. of bkpcy. shortly 
after the act of bkpcy. he may refer to the de- 
position he then made, for the purpose of refresh- 
mg his memory as to the date .— ^mith v. Morgan 
( 1839), 2 Mood. Sc R. 257, N. P. 

Annotation : — Mentd. Metters v. Brown (1863), 1 H. &; C. 686. 

2773. .] — A witness cannot be asked on 

cross-examination to refresh his memory from the 
deposition which he made before the magistrates ; 
nor can it be put into his hands, so as to call his 
attention to what he then stated. — R. v. Pullen 
(1848), 13 J P. 90. 

2774. .] — The depositions of a witness 

before a magistrate cannot be put into his hands 
at the trial to refresh his memory on cross- 
examination. — R. V. Stokes (1850), 4 Cox, 0. 0. 
451. 

2775. .] — A witness cannot refresh his 
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memory from his deposition made before the 
magistrate. — R. v. Joel (1860), 14 J. P. 227. 

2776. .] — A witness for the prosecution 

may have his deposition put into his hand in 
order that he may refresh his memory from it. — 
R. V. Lawlee (1850), 14 J. P. 661. 

Annotation : — Mentd. R. v, Brixton Prison Governor, Ex p. 

Sjoland & Metzler, [1912] 3 K, B. 668. 

2777. .]— Counsel for prisoner, on cross- 

examining a witness for the prosecution, is not 
entitled to put the deposition of the witness into 
his hand, for the purpose of refreshing his memory, 
without giving it in evidence. — R. v. Ford (1861), 

3 Car. & Kir. 113 ; 2 Den. 246 ; T. & M. 573 ; 

4 New Sess. Cas. 690 ; 20 L. J. M. 0. 171 ; 17 
L. T. O. S. 135 ; 15 Jur. 406 ; 6 Cox, C. C. 184 ; 
15 J. P. Jo. 290, C. C. R. 

2778. .1 — R. V, Williams, No. 2714, ante, 

2779. .] — The judge allowed the deposition 

made by a witness to be put into his hands to 
refresh his memory, & witness was then asked 
what he said about a fact which he had answered 
before in the negative, & answered the question 
affirmatively.— R. v. Quin (1803), 3 F. & F. 818. 

2780. Not from proceedings In another court.] — 
A witness cannot have the proceedings in another 
ct. put into his hands for the purpose of refreshing 
his memory as to the matters on which he is giving 
evidence. — H alliday v, Holgate (1867), 17 D. T. 
18, N. P. ; avbaeqitent proceedinga (1868), L. R. 3 
Exch. 299, Ex. Ch. 

2781. Blind person — Document read to.] — An 

accountable receipt for money given by the agent 
of one who receives money from different cus- 
tomers for the purpose of investing annuities, etc., 
recjuires a stamp. Such agent having become 
blind, the receipt, although unstamped, may be 
read over to him in ct. for the purpose of refreshing 
his memory. — C att v, Howard (1820), 3 Stark. 3, 
N. P. 

Annotation: — Mentd. Clarke v. Chaplin (1847), 5 Ry. & 

Can. Cas. 294. 

2782. Reference to newspaper article — Written 
by witness.] — The editor of a newspaper swore that 
A. was the writer of a certain art. which had 
appeared in that paper many years before, & that 
the manuscript had been lost. A. stated that he 
had been in the habit of writing such articles for 
the newspaper in question, but that he had no 
recollection of having sent the particular article 
now referred to. He swore, however, that all the 
statements made in the arts, he did send were 
true ; — Held : the newspaper might be put into 
A.’s hand, in order to refre^ his memory ; & that 
he might be asked, whether, looking at the art., he 
had any doubt that the fact was as therein stated. 
— Topham V, M‘Gregor (1844), 1 Car. & Kir. 320. 

Consd. Talbot de Malahide v, Cusaok (1884), 

F . Privilege of Witneaa — Incrimination of Witness, 

See Evidence. 

G, Depoaitiona and Staiementa, 

See Criminal Procedure Act, 1805 (c. 18). 

2783. Evidence at trial varied from deposition — 
Evidence in contradiction admitted.] — R. v, Boyle 
( 1823), cited in 1 Mood. & R., at p. 422. 

^n^mion : — Oonsd. Wright v. Beckett (1834), 1 Mood. & R. 

2784. --- - Examination by Judge.] — The resolu- 
tions of the judges as to cross-examining from the 
depositions are binding upon prisoner’s counsel ; 
but it seems that the judge who tries a case may, 
ff he think fit, notwithstanding those resolutions, 
hin^elf question a witness as to any discrepancy 
which appears between his deposition & his evi- 


dence on the trial. — R. v, Edwards (1837), 8 
C. & P. 26. 

Annotation : — Mentd. R. v. Matthews (1849), 4 Cox, C. C. 93. 

2785. Deposition read at trial.] — A 

witness at the trial gave evidence which was 
different from her deposition before the magistrate. 
The deposition was signed by a mark, which she 
denied to be hers. Neither the magistrate nor 
his clerk were at the trial ; but a consSible proved 
that he was at the examination, & heard her 
deposition read over to her, & saw her with a pen 
in her hand, but did not see her make her mark. 
He also proved the magistrate’s signature, after 
reading the. deposition, which preceded his own 
which he had signed, he stated that he believed 
that that was the deposition which was read over 
to the witness : — Held : this deposition might be 
read to the witness by the officer of the ct. for the 
judge to examine her upon it. — R. v, Hallett 
(1841), 9 C. &P. 748. 

2786. — ; .] — A witness cannot be 

cross-examined as to his statements made before 
the committing magistrate, until his depositions 
have been read over to him ; such questions may, 
however, be put by the ct. personally, &> by 

risoner’s counsel, as the mouthpiece of the ct., 
y its permission. — R. v. Peel (1860), 2 F. & F. 21. 
Annotations: — Mentd. 11. r. Jenkins (1869), 17 W. R. 621 ; 

R. V, Gloater (1888), 16 Cox, C. C. 471 ; R. v. Perry, [1909] 

2 K. B. 697. 

2787. Deposition shown to witness — But 

not read by officer of court.] — R. v, Beardmore, 
No. 2771, ante, 

2788. Deposition put in.] — In a case 

of felony, in order to prove that a witness did not 
state a particular fact before the magistrate, his 
deposition must be put in, & a witness cannot be 
questioned as to what ho either did or did not state 
before the magistrate, without first allowing him 
to read, or have read to him, his deposition taken 
before the magistrate. — R. v, Taylor (1839), 8 
0. & P. 726. 

2789. Whether cross-examination 

permissible.] — Held : the practice hitherto per- 
mitted of putting the deposition of a witness into 
his hand & thereupon asking him if, seeing that, 
he still persisted in his statement, was an improper 
practice & should not be continued. — R. v, Newton 
(1850), 15 L. T. O. S. 26 ; 4 Cox, C. C. 262. 

2790. .] — The practice of 

placing his deposition in the hands of a witness on 
cross-examination, asking him if, having read 
it, he still persists in his statement, is wrong in 
principle, & will not be permitted. The proper 
course is to put the deposition in evidence, for the 
purpose of contradicting the witness. — R. v. 
Palmer (1851), 6 Cox, 0. C. 236. 

2791 . Importance of variation.] — R. v, 

Wainwright, No. 2990, post, 

2792. Evidence at trial not Included in deposition 
— Evidence to supply omission admissible.] — Where, 
on a trial for felony, a witness deposes to a fact, 
which does not appear in his deposition before the 
committing magistrate, it is not competent for 
prisoner’s counsel, in his address to the jury, to 
assume that the witness did not state that fact 
at the time his deposition was taken : as if such 
really were the case, the magistrate’s clerk ought 
to be called to prove the silence of the witness on 
the subject. — R. v, Standen & Cooke (1840), 4 
Jur. 702. 

2793. .] — If upon the trial of a prisoner 

a witness gives evidence of facts of which no 
mention is made in his deposition as taken before 
the committing magistrate, the clerk to the magis- 
trate may be called for the purpose of stating that 
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Sect, 7, — The hearing: Svh-sect, 6, Q, H,; suh- 
sect, 7, A,f B. <fc (7.] 

such facts were stated by the witness when he 
made his deposition, but were not taken down by 
him, the clerk,~-R. v, Moore (1869), 20 L. T. 987. 

2794. Cross-examination as to omission.] — 

On the trial of a prisoner, his counsel may ask a 
witness for the prosecution, whether he did not 
make a certain statement whilst under cross- 
examination before the magistrates, although the 
depositions contain no note of such cross-examina- 
tion. — R. V, Curtis (1848), 2 Car, &; Kir. 703. 

2795. Deposition not put in.] — If a 

witness makes at the trial a statement which does 
not appear in his deposition, he may be asked in 
cross-examination, without his deposition being 
put in, whether he ever before made such a state- 
ment. — R. V, Moire (1850), 14 J. P. 435 ; 4 Cox, 
C. C. 279. 

2796. Evidence at trial contradicting deposition 
— Deposition read at trial.] — R. v, Oldroyd, No. 
2700, ante, 

2797. .] — A deposition made before 

the committing magistrate may be read against 
a witness who at the trial repudiates his evidence 
in the ct. below. — R. v, Shaffner (1920), 14 Cr. 
App. Rep. 131, C. C. A. 

2798. Whether depositions must be put in — If 
statement repeated.] — A witness may be asked 
generally whether he had ever said whatever the 
statement might be, without excepting the evi- 
dence he gave before the magistrate, but if the 
witness attempts to state anything he said before 
the magistrate, he must be stopped & the deposition 
put in. — R. V, Dermody (1845), 5 L. T. O. S. 333. 

2799. Witness unable to read.] — Where, 

on cross-examination, a witness is asked, with 

ermission of the judge, to look at his deposition 
efore the committing magistrate, & say whether 
he still adheres to his present statement, & it 
appears the witness is unable to read, the deposi- 
tions cannot be read to the witness for the same 
purpose without being put in as evidence. — R. v, 
Matthews (1849), 4 Cox, C. C. 93. 

2800. If referred to by prosecution.] — The 

prosecution cannot use or refer to the depositions 
without putting them in. — R. v, Muller (1864), 
10 Cox, C. C. 43. 

Annotation : — Refd. R, v, Beal (1912), 8 Cr. App. Rop.- 95. 

2801. To contradict witness.] — Counsel for 

prisoner may, in cross-examination, caution the 
witness by referring generally to his depositions, 
without being obliged to put them in evidence. — 
R. V, Oriel (1845), 9 J. P. 170. 

2802. .] — R. v. Palmer, No. 2790, anfe. 

2803. If witness’ answer not accepted.] 

— R. V, Bucknell (1858), 1 F. & F. 355. 

2804. .] — The deposition of the witness 

was placed in his hands by prisoner’s counsel, & 
he was asked if, after lookmg at it, he adhered to 
an answer just given : — Ifeld : the deposition 
could not be so used unless it was formally made 
prisoner’s evidence. — R. v. Brewer (1863), 9 Cox 
C. C. 409. 

2805. .] — On a charge of rape prose- 
cutrix, on her cross-examination, cannot be con- 
tradicted from the depositions, unless they are 
put in. — R. V, Wright (1866), 4 F. & F. 967. 

2806. .] — In cross-examining a wit- 

ness who has been examined before the magistrate, 
although it is admissible to ask him, referring to 
the depositions, whether he has not said so & so, 
his answer must be taken, unless the depositions 


are put in to contradict him, & it is not admissible 
to state that the depositions do contradict him, 
without thus putting them in. — R. v. Riley 
(1866), 4 F. & F. 964. 

2807. Depositions Irregularly taken — Answer 
omitted — Cross-examination as to question — De- 
positions not put In.] — Witnesses before a com- 
mitting magistrate were duly sworn & examined, 
& cross-examined by prisoners ; minutes thereof 
were duly made by the clerk, & were then sent to 
his office to be copied as draft depositions. The 
witnesses attended there also. T., the copying 
clerk, while copying the minutes, asked the wit- 
nesses some questions for the purpose of making 
the depositions more correct, clear &> complete, & 
inserted the answers in the depositions. Prisoners 
were not present. The depositions thus written 
were taken back to the magistrate. The witnesses 
in the presence of prisoners, after being duly re- 
sworn, & after hearing the depositions read over 
to them, & giving prisoners full opportunity of 
cross-examination, signed them. The above cir- 
cumstances appeared at the trial, & a material 
question was put to one of the witnesses as to 
something which he had said to T., in answer to 
one of the above questions so put to him by T. 
It was objected & ruled that the answer would 
appear on the depositions, that they must, 
therefore, be put in as primary evidence of the 
statement : — A eld : the question was legal, & the 
answer formed no part of the depositions, but was 
wholly independent of them, & ought, therefore, 
to have been given, & the depositions need not be 
put in. — R. V, Christopher, Smith & Thornton 
(1850), 1 Den. 536 ; 2 Car. & Kir. 994 ; T. & M. 
225 ; 4 New Mag. Cas. 61 ; 4 New Sess. Cas. 139 ; 
19 L. J . M. C. 103 ; 14 J, P, 83 ; 14 Jur. 203 ; 4 
Cox, C. C. 76, C. C. R. 

Annotation Mentd. K. v, Walsh (1850), 6 Cox. C. C. 115. 

2808. Statement before magistrate — Cross-ex- 
amination permissible — Without production of 
writing.] — In a case of rape it appeared that 
prisoner had been taken before the mayor of N., 
charged with this offence, & that prosecutrix was 
then sworn & her statement taken down by the 
mayor, who then asked her some further questions, 
the answers to which were not taken down, & 
prisoner was discharged. That which was taken 
down by the mayor was not read over to prose- 
cutrix, neither was it signed by her or by the 
mayor. Prisoner was afterwards committed for 
trial by other magistrates : — Held : at the trial 
prisoner’s counsel might cross-examine prosecutrix 
as to what she said before the mayor of N., without 
the production of that which was taken down on 
that examination.-:— R. v, Griffiths (1841), 9 
C. & P. 746. 

Use of depositions to refresh memory.] — See 

Sub-sect. 6, E., ante. 

Deposition of absent witness.] — See Sub-sect. 7, 
E., 'post. 

Statements of accused before magistrates.] — 

See Sub-sect. 6, F,, ante, & Part XII., Sect. 5, 
sub -sect, 2, post. 

M. S'wearing Witness, 

See Evidence. 


Sub -SECT. 7. — Case for the Prosecution. 

A. Status of Private Prosecutor. 

2809. May not address Jury.] — R. v. Milne 
(1804), 2 B. & Aid. 606, n ; 106 E. R. 487. 
Annotation : — Refd. R. v. Brice (1810), 2 B. & Aid. 606. 


PART VII. SECT. 7, SUB-SECT. 7. — A. I case .] — Though it is the right of every to the institution of criminal proceed- 

n. May not interfere in conduct of I one to make a complaint with a view ings, Sc also, under certain circum- 
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2810. Or open case.] — A prosecutor of an | 

indictment has no right to address the jury, & | 
state the case for the prosecution. — R. v. Brice ! 
(1819), 2 B. & Aid. 606 ; 106 E. R. 487. ' 

Annotation : — Consd. Oobbett v, Hudson (1852), 1 E. & B. 11. j 

2811. .] — Indictment at suit of Crown j 

although at instance of private individual for ' 
libel, is not a proceeding at the suit of the party | 
prosecuting & therefore prosecutor in person has 
no right to address the jury. — R. v. Stoddart 
U819), Dickinson’s Practical Guido to Quarter 
Sessions, 6th ed. 152. 

2812. ; Or conduct case.] — In a criminal 

prosecution it is not competent to prosecutor to 
appear & conduct the case in person ; but on an , 
affidavit that it was expected that counsel would i 
be instructed, the trial was postponed. — R. v. 
Gurney (1869), 11 Cox, C. C. 414; Einlason’s 
Rep. 1. , 

Annotations: — Mentd. Peek v. Gurney (1871), L. R. 13 Eq. i 

7!1 ; H. V. Parker & Bulteel (1916), 25 Cox, G. C. 145. 

2813. Even though a barrister.] — A bar- 

rister who conducts a criminal prosecution on las 
own behalf is entitled to no other privilege than an 
ordinary person, will not therefore be allowed 
to comment on the evidence or address the jury. — 
R. V, Philips (1844), 2 L. T. O. S. 287 ; 1 Cox, 
C. C. 17. 

R. Counsel for the Prosecution. 

2814. Necessity for.]-— A judge should not be 
required to act as prosecutor, instead of holding 
the scales even between the parties. Therefore 
prosecutions should always be conducted by 
counsel. — R. v. Hezell (1844), 2 L. T. O. S. 501 ; 

1 Cox, C. 0. 348. 

AnnoM'h^: — Refd. R. v. Farrell & Moore (1848), 3 Cox, 

2815. .] — The fiction of law in criminal 

cases is, that the judge is counsel for prisoner. 
It is a violation of this principle, & indecent, to 
constitute the judge counsel for the prosecution, 
& leave him to make out from the depositions a 
case against prisoner. Therefore, all prosecutions 
in criminal cases ought to be conducted by counsel, 
& the ct. will in all cases direct the depositions to 
bo handed to some counsel for that purpose. — 
R. V. Page (1847), 8 L. T. O. S. 495 ; 2 Cox, C. C. 
221. 

Annotation : — Refd. R. v. Farrell & Moore (1848), 3 Cox, C. C. 

2816. Duty of counsel for prosecution — To assist 
Justice.] — In cases of felony it is the duty of counsel 
for the prosecution to be assistant to the ct. in the 
furtherance of justice, & not to act as counsel for 
any particular person or party. — R. v. Thurspield 
(1838), 8 C. & P. 269. 


2817. .] — R. V. Littleton, No. 2380» 

ante. 

2818. .] — R. V. Berens, No, 3067, 

post, 

2819. .] — In a criminal case, counsel 

fqr the prosecution ought not to struggle to obtain 
a conviction, but should regard themselves rather 
as ministers of justice, assisting in its administration 
than as advocates. — R. v. Banks, [1916] 2 K, B, 
621 ; 85 L. ,J. K. B. 1657 ; 115 L. T. 457 ; 80 J. P. 
432 ; 25 Cox, C. C. 535 ; 12 Cr. App. Rep. 74, 
CCA 

2820. Care in observations.] — R. v. Rud- 

LAND, No. 3073, post. 

2821. .] — R. V. PuDDiCK, No. 3072, 

post. 

2822. .] — Counsel for the prosecution 

ought not to appeal to religious or racial prejudices. 
— R. V. House (1921), 16 Cr. App. Rep. 49, C. C. A. 
Annotation : — Mentd. R. v. Coleman (1922), 16 Cr. App. Rep. 

73. 

2823. Can only address jury once — Where 
undefended prisoner gives evidence — But calis 
no other witnesses.] — The rule must be rigidly 
observed that counsel must only address the jury 
once when an undefended prisoner gives evidence, 
but calls no other witnesses. — R. v. Harrison 
(1923), 17 Cr. App. Rep. 156, C. C. A. 

C. Opening Speech for the Prosecution. 

2824. When necessary — Prisoner not repre- 
sented.] — In a case of felony, where there is counsel 
for prisoner, the counsel for the prosecution ought 
always to open the case ; but he should not open 
if prisoner has no counsel, unless there be some 
peculiarity in the facts of the case to require it. — 
R. v. Gascoine (1837), 7 C. & P. 772. 

2825. .] — R. V. Jackson & Fisher 

(1837), 7 C. & P. 773. 

2826. .] — R. V. Bowler (1837), 7 

C. & P. 773. 

2827. Prisoner represented.] — SenMc : 

where a prisoner is defended by counsel, tk the 
facts of the crime imputed to him are few & 
simple, although the practice in some such cases 
has been for counsel to enter at once on the 
examination of witnesses, without previously 
stating the case to the jury, an opening address 
is, generally speaking, advantageous, & should 
therefore be made. — Re Morgan (1852), 6 Cox, 
C. O. 116. 

2828. May anticipate attack upon witness for 
prosecution.] — The counsel for the prosecution, in 
opening a cose of murder, has a right to put 
hypothetically the case of an attack upon the 
character of any particular witness for the Crown, 


Btancos, to prefer a bill of indictment, 
yet prosecutor is no party to the 
prosecution, & cannot insist that he, 
or counsel retained by him, shall aid 
in the conduct of the prosecution. — 
R. V. Gilmore (1903), 23 C. L. T. 298 ; 
6^0. L. R. 286; 2 O. W. R. 710.— 

PART VII. SECT. 7, SUB-SECT. 7.— B, 

^16 i. Duly of counsel for prosecution 
^To assist justice.] — Prosecuting 
counsel in a criminal case should act 
in a quasi- judicial capacity, his duty 
being to assist the judge in fairly 
putting the case before the jury & 
nothing more.— R. v. Murray & 
1 W. W. R. 

404 ; 10 Alta. L. R. 275. — CAN, 

2816 ii* - 7 — .] — The purpose of 

d, criminal trial is not to support at all 
— ^ts a theory, but to Investigate the 
snoe & to determine the guilt or 
juoqence of the accused ; & the duty 
|a Public Prosecutor is to represent 
— VOL. xrv. 


not the police but the Crown, & this 
duty should be discharged fairly ^ 
fearlesslv & with a full sense of the 
responsibility attaclilng to his position. 
It is not his duty to call only witnesses 
who speak in his favour. He should, 
in a capital case, place before the ct. 
the testimony of all the available 
eye-witnesses, though brought to the 
ct. by the defence, & though they give 
different accounts. — Ram Ranjan Roy 
V. R. (1914), I. L. R. 42 Calc. 422.— 
IND. 

2820 4. Core in observation .] — 

Crown tendered in evidence a conversa- 
tion between a detective officer & 
prisoner in wlilch the officer told 
prisoner that P. had made a statement 
regarding prisoner’s whereabouts at a 
certain time. Prisoner denied P.'s 
statement. After objection the con- 
versation was admitted : — Held : when 
prosecution is aware that evidence of 
this nature, if given, will have no real 
value, caution Sc discrimination should 


be exercised in tendering it. — R. r. 
Eyles (1917), 17 8. R. N. S. W. 377.— 

AUS. 

PART VII. SECT. 7, SUB-SECT. 7.— C. 

o. Reference to statements of ac- 
cused — Accused in custody. ] — The 
evidence of a witness relative to a 
material conversation with a prisoner 
when in custody, ought not to bo 
stated in the opening speech of the 
counsel for the prosecution, as the 
evidence may possibly be inadmissible 
when subsequently tendered arising 
from the circumstances under which 
the conversation took place. — R. v. 
Creau (1861), 8 Cox, C. C. 509.— IR. 

p. .] — Counsel is not to 

state in his address to jury statements 
made by prisoner after his arrest. — 
R. V. Bodkin (1863), 9 Cox, C. C. 404. — 

IR. 

q. Reference to inadmissible evi- 
dence.y^ln his opening address on a 

T 
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8ecL 7 . — The hearing : Sub-sect* 7, C* & D* (a) 

& to state, that if such att^k should be made, he 
shall be prepared to rebut it. — R. v, Courvoisier 
(1840), 0 0. & P. 362. 

2829. May refer to matters of universal know- 
ledge.] — It is the practice, after arrai^ment, to 
allow prisoner’s counsel to look at the indictment 
& the names of the witnesses indorsed on it. 

If you look at this in the nature of a public 
event, universally known, it may be alluded to for 
the course of justice (Erle, J.). — R. v* Dowling 
(1848), 7 State Tr. N. S. 381 ; 12 J. P. 678 ; 3 
Cox, 0. O. 509. 

2830. Reference to statements of the accused.] 

— In opening a case of felony the counsel for the 
prosecution ought not to state any particular 
expressions supposed to have been used by the 
prisoner, nor the precise words of any confession, 
but he may state the general effect of what the 
prisoner said. — R. v. Swatkins (1831), 4 0. & P. 
648 ; 2 Man. & Ry. M. 0. 510. 

2831. .] — A counsel for the prosecution, on 

opening a case of felony, has in strictness a right 
to state in his own way a conversation supposed 
to have passed between prisoner & a witness whom 
he intends to call ; but, in correct practice, the 
statement ought to be confined to the general 
effect of the conversation. — R. v. Deering & 
Atkinbon (1831), 6 0. & P. 165. 

2832. ,]— R. V. Orrell (1835), 7 C. & P. 

774 ; 1 Mood. & R. 467, N. P. 

Annotations : — ^Refd. H. v. Hartel (1837), 7 C. & P. 773 ; 

R. V. EMey (1844), 3 L. T. O. S. 6. 

2833. .] — Declarations of a prisoner, not 

being confessions, which are proposed to be given 
in evidence on the trial of a case of felony, ought 
to be opened by the counsel for the prosecution. — 
R. V* Hartel (1837), 7 0, & P. 773. 

2834. .] — In cases of felony, any conversa- 
tion or declaration of prisoner, which is intended 
to be given in evidence, should be opened by the 
counsel for the prosecution, unless it be a confes- 
sion, & then it should not be opened. — R. v* Davis 
(1837), 7 0. &P. 785. 

2835. Where no case opened against one in 

Joint charge.] — The counsel for the prosecution 
opening no case against one prisoner, statements 
made by that prisoner not to be used except in a 
regular way of evidence. — R. v* Gardner & 
Humbler (1862), 9 Cox, C. 0. 332. 

2836. Reference to confession of accused.] — 
R. V. Orrell, No. 2832, ante. 

2837. .] — R. V. HAitTEL, No. 2833, ayite. 

2838. .] — R. V. Davis, No. 2834, ante, 

2839. .] — 1 hold it to be quite clear, that I 

have no right to interfere with the discretion of 
counsel in making liis opening address to the jury. 
There are, doubtless, cases in which confessions 
should not properly be opened ; but it is a matter 


on which the counsel must exercise his own 
judgment. I have no power to control it ( Alder- 
SON, B.). — R. V. Elsley (1844), 3 L. T. O. S. 6. 

2840. Objection to evidence during opening 
speech — Insufficient.] — The Ct. of Criminal Appeal 
will not entertain an objection to the admissibility 
of evidence, if the objection was not taken at the 
trial when the evidence was tendered, although 
it was taken during the opening speech of counsel 
for the prosecution. — R. v. Sanders, [1919] 1 
K. B. 560 ; 88 L. J. K. B. 982 ; 120 L. T. 673 ; 
26 Cox, 0. 0. 390 ; 14 Cr. App. Rep. 9, 0. C. A. 

D. Witnesses for the Prosecution. 

(a) Witnesses on the Back of the hidictmeni. 

2841. All must be in attendance.] — The judges 
have laid down a rule, that a prosecutor is not 
bound to call witnesses merely because their names 
are on the back of the indictment, but the prosecu- 
tion ought to have all such witnesses in ct., so that 
they may be called for the defence, if they are 
wanted for that purpose. If, however, they are 
called for the defence, the person calling them makes 
them his own witnesses. — R. v. Woodhead (1847), 
2 Car. & Kir. 520. 

2842. .] — Counsel for the prosecution is not 

bound to call all the witnesses on the back of an 
indictment. He may use his own discretion, but 
must have the witnesses in attendance. If 
prisoner wishes to have a witness called, when not 
called for the prosecution, the witness becomes his 
witness, & counsel for the prosecution will have 
the right to reply.— R. v. Cassidy (1858), 1 F. & F. 
79. 

2843. Prosecution not bound to call all.] — 

R. V, Belaney (circa 1840), cited in 3 Cox, C. 0. 
at p. 83. 

Annotation : R. v, Edwards, Underwood & Edwards 

(1848), 11 L. T. O. S. 60. 

2844. .] — Though counsel for the prose- 
cution is not bound to caU every witness whose 
name is on the back of the indictment, the judge 
will sometimes call those omitted to be called by the 
prosecution. — R. v. Simmonds (1823), 1 C. & P. 84, 
N. P. 

2845. .] — The prosecution omitted to call 

an apprentice of prosecutor who had been impli- 
cated in the theft & was examined at the police 
office & before the grand jury whose name was 
on the back of the indictment : — Held : prose- 
cutor’s counsel are not bound to call all the wit- 
nesses whose names are on the back of the indict- 
ment merely to let the other side cross-examine 
them. — R. v. Whitbread (1823), 1 C. & P. 84, n. 

2846. .] — R. V. Woodhead, No. 2841, ante. 

2847. .] — R. V. Thompson, No. 2913, post. 

2848. Discretion of counsel.] — The call- 

ing of a witness, whose name is on the back of 
the indictment for the other side, to cross-examine 
him, is by no means of course. It is discretionary 


charge of conspiracy the Crown prose- 
cutor, no objection being raised to his 
doing BO, read & commented on 
extracts from letters which were subse- 
quently held to be inadmissible in 
evidence. The Judge, when summing 
up, directed the Jury to disregard the 
contents of the letters, as they were 
not in evidence. Accused appealed 
against their conviction on the ground 
that the trial had been prejudiced by 
the Crown prosecutor’s comments. 
The Ct. of Criminal Appeal refused to 
interfere with the verdict on this 
ground. — R. v. Reeve (1917), 17 

S. R. N. S. W. 81 ; 34 N. S. W. W. N. 
123.— 'AUS. 

r. Reference to unsubstantiated evi- 


dence .] — In a trial for murder, 
counsel for the Crown, in opening the 
case, directed the attention of the jury 
to the bloodstained clothing of one of 
the prisoners. It developed later in 
the trial that the witness capable of 
proving the ownership of the clothing 
was the wife of prisoner in question, 
& she was not examined. The subject 
was not brought to the attention of the 
jury in any other wav, nor did the 
trim judge refer to it fn his summing 
up ; nor was the charge objected to by 
either side : — Held : counsel for the 
Crown should not have in his opening 
indicated evidence of such gravity 
which he subsequently was unable to 
submit to the ot. Sc jury. — R. v. 
Walkeb & Chiniey (1910), 15 B. C. R. 


100.— CAN. 

PART VII. SECT. 7. SUB-SECT. 7.— 
D. (a). 

s. AU should he called .] — All the 
witnesses who have been examined 
before the grand jury o\ight to be called 
by prosecutor. — R. v. Farrell Sc 
Moore (1848), 3 Cox, C. C. 139.— IR. 

2848 i. Prosecution not bound to call 
all .] — Counsel for the Grown may 
select such of the witness examined 
before the grand jury as they consider 
necessary to make out the cose against 
prisoner, & are not bound to produce 
every witness, indorsed on the Indict- 
ment. — Flatlet’s Case (1842), Ir. 
Clr. Rep. 446.— IR. 
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even in felony, but it is a discretion always exer- 
cised, & it seems that the same discretion may well 
be exercised in misdemeanour. — R. v. Vincent 
(1839), 9 0. & P. 91 ; 3 State Tr. N. S. 1037. 
Annotations: — Mentd. R. v. O'Connell (1844), 3 State Tr. 

N. S. 1 ; O’Kelly v. Harvey (1882), 16 Cox, C. C. 435. 

2849. .] — It is generally a matter 

entirely within the discretion of counsel for the 
prosecution, whether all the witnesses whose 
names are upon the back of the indictment, shall 
be called on behalf of the jjrosecution or not. 
The judge has the power to interfere with such 
discretion, but he will exercise it only in extreme 
cases. — R. v. Edwabds, Underwood & Edwards 
( 1848), 3 Cox, 0. 0. 82 ; 11 L. T. O. S. 60 ; 12 
J. P. 796. 

Annotation: — Mentd. R. v. Phillips (1848), 3 Cox, C. C. 88. 

2850. .] — R. V, Cassidy, No. 2842, 

ante, 

2851. Discretion of Judge to call witness.] — 

R. V, Oldroyd (1806), Russ. & Ry. 88, C. C. R. 
Annotation : — Consd. Wright v. Beckett (1834), 1 Mood. & R. 

414. 

2852. SiMMONDS, No. 2844, ante, 

2853. For cross-examination by accused.] — 

R. r. Taylor (1823), 1 C. & P. 84, n. 

2854. .] — If counsel for a prosecution 

decline calling a witness whose name is on the back 
of the indictment, it is in the discretion of the 
judge who tries the case, whether the witness 
shall or shall not be called, for prisoner’s counsel 
to examine him before prisoner is called on for 
his defence. If the witness be so called, the judge 
will allow the examination of the witness to assume 
the shape of a cross-examination, but will not allow 
prisoner’s counsel to call any witnesses to con- 
tradict him. — R. V. Bodle (1833), 6 C. & P. 186. 

2855. .] — R. V, Edwards, Underwood & 

Edwards, No. 2849, ante, 

2856. Witness called by prosecution but not 
examined — Until after examination by accused — 
Confined to re-examination.] — If counsel for the 
prosecution call a witness whose name is on the back 
of the indictment but do not examine him, & such 
witness be examined by prisoner’s counsel, any 
question put by prosecutor’s counsel after this 
must be considered as a re-examination & therefore 
prosecutor’s counsel cannot ask anything that does 
not arise out of the previous examination by 
prisoner’s counsel. — R. v. Beezley (1830), 4 O. &; P. 
220. 

2857. .] — Qu, : whether the counsel 

for the prosecution, who, at the instance of the 
counsel for prisoner, calls a witness, whose name is 
on the back of the bill, but does not ask him a 
question, is entitled to examine such witness eufter 
he ha>s been examined by the counsel for prisoner. 

Sewble : he is. — R. v, Harris & Woods (1836), 
7 0. & P. 681. 

2858. .] — In criminal cases, the counsel 

for the prosecution may content himself with 
putting into the box a witness whose name is on 
the back of the bill, without asMng him 'any 
questions on the part of the prosecution. 


Semble : it is better that ho should be examined, 
whether his evidence be favourable to the prosecu- 
tion or not, as the only object of the investigation 
is to discover the truth. — R. v. Bull (1839), 
9 O. &: P. 22. 

. 2859. Accused may Insist on witness being called 
— By prosecution.] — Where there are witnesses 
on the back of the indictment who have not been 
called, prisoner may insist on their being put into 
the box as the witnesses of the Crown, in order that 
they may be cross-examined on his behalf. — R. 
V. Barley (1847), 9 L. T. O. S. 24 ; 11 J. P. 247 ; 
2 Cox, C. C. 191. 

2860. Witness called by defence — Becomes wit- 
ness for defence.] — R. v, Woodhead, No. 2841, 
ante, 

2861. Right of reply.] — R. v. 

Cassidy, No. 2842, ante, 

2862. Name of relative of accused included.] — 

It is no objection to a witness’s name being put 
on the back of an indictment for murder, that he is 
the brother of prisoner ; & if he was present at the 
time the wound was given, & was examined at the 
inquest, & that not at the instance of prisoner, it 
seems his name should be on the back of the indict- 
ment.— R. V, Chapman (1838), 8 C. & P. 658. 
Annoiationa : — Mentd. R. v. Guttridge, Goodwin & I’cllowR 
(1840), 9 O. & P. 228 ; R. v. Scaife (1841), 1) Dowl. 653 ; 
R. V. Andrews (1844), 2 Dow. & L. 10. 

2863. Right of accused to names & addresses of.] 

— The ct.' refused to grant a rule, calling upon 
the prosecutor of an indictment for a conspiracy 
to furnish to deft, the names So additions of the 
witnesses on the back of the bill of indictment, 
even though it was sworn by him that he was 
totally unacquainted with those persons, So that 
he had reason to believe that they had been 
improperly procured So suborned for the purpose 
of the prosecution. — R. v, Gordon (1842), 2 Dowl. 
N. S. 417 ; 12 L. J. M. C. 84 ; 6 Jur. 990. 

Annotation: — Reid. R. v. O’Connell (1844), 6 State Tr. 
N. S. 1. 

2864. .] — Seinble : a witness may refresh 

his memory from notes taken in writing by a police- 
man from the lips of the witness, which have been 
read over to & signed by the witness. But after 
looking at them he must speak from a refreshed 
recollection, not from the notes only. 

A prisoner indicted for felony is not entitled to 
a list of the names & addresses of the witnesses 
on the back of the indictment, but he will bo 
allowed to inspect the indictment for the purpose 
of seeing the names of such witnesses (Erle, J.). 
— R. V, Lacey (1848), 3 Cox, C. C. 517 ; sub nom, 
R. V, CuFFEY, 7 State Tr. N. 8. 467 ; 12 J. P. 807. 

2865. .] — R. V, Dowling, No. 2829, ante, 

(b) Witnesses not on the Back of the Indictment, 

2866. Should be called if able to give material 
evidence.] — R. v. Orchard (1838), 8 C. & P. 559, n. 

2867. Discretion of Judge to call.] — On a 

trial for murder, every person who was present 
at the time of the transaction which gives rise to 
the charge, ought to be called as a witness on 


2861 1. Discretion of judge to call 
witness.] — If counsel for the Crown does 
not call some of the witnesses whoso 
names are on the back of the Indict- 
ment, the ot. has discretion to call the 
witnesses itself in such case. — R. v. 
Sinclair (1906), 25 N. Z. L. R. 266.— 
N.Z. 

2860 i. Witness called by defence — 
Becomes witness for defence.y~-lt counsel 
for the Crown does not call some of the 
witnesses whose names are on the back 
of the indictment, & counsel for 
prisoner calls them, this will make 


them prisoner’s witnesses, & counsel 
for the Crown will have the right of 
reply. — R. v. Sinclair (1905), 25 
N. Z. L. R. 266.— N.Z. 

2863 i. Bight of accused to names 
addresses of.] — R. v, Kbown (prior to 
1816), cited 1 Cox, C. C. at p. 393.— 


t. Error in Christian name.] — An 
objection to a witness, that he was 
not the individual specified in the list 
annexed to the indictment, was re- 
pelled, the only error being one of 


his Cliristlan nomoa, which need not 
have been given. — H.M. Advocate v. 
Matheson (1837), 1 Swiu. 593. — 

SCOT. 

PART VII. SECT. 7, SUB-SECT. 7.— 
D. (b). 

a. In gefieral.] — An agent of the 
A.-Q. may call witnesses at the trial 
on behalf of the Crown who were not 
called at the preliminary hearing, &: 
whose names were not indorsed upon 
the charge. — R. v. McClain (1915), 
T 2 
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the part of the prosecution ; for even if they 
give different accounts, the jury should hear the 
evidence, & draw their own conclusions as to the 
truth. Therefore, where the widow & daughter of 
the deceased were present at the time when the 
fatal blow was supposed to have been given, & 
the widow was examined as a witness, the judge 
directed the daughter to be called by counsel for 
the prosecution, although she had been brought 
to the assizes by the other side, & her name was 
not on the back of the indictment. 

On a trial for murder it appeared that three 
surgeons had examined the body of the deceased, 
& that there was a difference of opinion among 
them. Two of them were called for the prosecu- 
tion, but the third was not, & as his name was not 
on the back of the indictment, the counsel for the 
prosecution declined calling him, though he was in 
ct. The judge directed him to be called, & he was 
examined by his lordship at the conclusion of the 
case for the prosecution. — R. v. Holden (1838), 
8 O. & P. 606. 

Annotation Beld. R. V. Edwards, Underwood & Edwards 

(1848), 11 L. T. O. S. 50. 

2868. .] — On the trial of an indict- 

ment for a rape, prosecutrix, a servant, stated that 
she made almost immediate complaint to her 
mistress, & that on the next day a washerwoman 
washed her clothes, on which were blood. Neither 
the mistress nor the washerwoman were under 
recognisance to give evidence, nor were their 
names on the back of the indictment, but they were 
at the assizes attending as witnesses for prisoner. 
The judge directed that both the mistress & the 
washerwoman should be called by counsel for the 
prosecution, but said that he should allow counsel 
for the prosecution every latitude in their examina- 
tion. — R. V, Stroner (1845), 1 Car. & Kir. 650. 

2869. .] — The ct. refused, on the 

application of prisoner’s counsel, to call a witness 
who had not been called by the prosecution. — 
R. V. Wiggins (1867), 31 J. P. 728 ; 10 Cox, O. O. 
562. 

2870. If not called, should be available.] — 

Where a prisoner charged with larceny has given 
two different accounts of the way in which he 
became possessed of the stolen property, it is not 
incumbent on prosecutor to call as witnesses 
persons who, in one of the statements, he says 
could prove his innocence, with a view of disproving 
that statement ; but it may be prudent in prose- 
cutor to have these persons in attendance at the 
trial, though he does not call them, to avoid the 
effect of the observations by prisoner, or Ids counsel. 


AND Procedure. 

that these persons could prove prisoner’s innocence, 
but that he has not the means of procuring their 
attendance. — R. v. Dibley (1840), 2 Car. & Kir, 
818. 

(c) Additional Evidence* 

2871. General rule — Evidence not given before 
justices.] — Material evidence may be given against 
a prisoner on his trial, in addition to what appears, 
from the depositions, to have been given against 
him before the magistrates. But, it is only fair 
that prisoner’s counsel should be apprised of the 
character of such evidence. — R. v. Ward (1848), 

2 Car. & Kir. 759 ; 12 L. T. O. S. 6 ; 12 J. P. 554 ; 

3 Cox, C. C. 279. 

Annotation : — Mentd. Dawes v. Hawkins (1860), 7 Jur. N. S. 
262. 

2872. Notice to accused of additional evidence — 
& name of witness.] — Where additional evidence 
has been obtained on the part of the prosecution, 
after the return of the depositions & committal 
of the prisoner, he is not entitled cither to copies 
of such evidence or a list of the witnesses. He 
may, however, look at the bill in ct. — R. v. Connor 
(1845), 6 L. T. O. S. 433 ; 9 J. P. 330; 1 
Cox, C. C. 233. 

2873. .] — If on the trial of a prisoner 

it is intended to produce witnesses which were not 
examined before the committing magistrate, the 

j prosecution should give notice to prisoner of their 
names &> the substance of what is expected they 
will prove. 

This is the practice of the Central Criminal Ct., 
which is the principal criminal ct. in the kingdom 
& should be followed by all inferior cts. — R. v* 
Stiginani (1867), 10 Cox, C. C. 552. 

Annotation: — Consd. R. v. Greenslado (1870), 11 Cox, C. C. 
412. 

2874. .] — A witness, whose evidence 

is relevant, may bo called by the prosecution, 
although he has not been before the magistrates 
& although his name & the substance of his evidence 
had not been given to prisoner or his attorney. — 
R. V. Greenslade (1870), 11 Cox, 0. 0. 412. 

2875. .] — R. V. Ward, No. 2871, ante. 

2876. .]--Exp. Castro (1873), 37 J. P. Jo. 

260. 

2877. Effect of failure to give.] — R. v, 

Flannagan & Higgins, No. 2624, ante. 

E. Reading Deposition of Absent Witness, 

(a) In General. 

See Indictable Offences Act, 1848 (c. 42), s. 17, 
& Criminal Law Amendment Act, 1807 (c. 35), 

8 . 6 . 

2878. Proof of admissibility — Must appear on 
face of deposition — Extraneous proof inadmissible.] 


30 W. L. R. 388 ; 7 W. W. R. 

CAN. 

b. Requested by defence to call .] — 
Accused, being on trial on a charge ol 
conspiring with prisoner & others to 
assist prisoner to escape from prison, 
prisoner not being named as a Crown 
witness on the back of the indictment, 
nor included in the list of witnesses 
intended to bo called by the Crown, 
an application was made to the trial 
judge by counsel for the accused for 
an order directing that prisoner be 
called os a witness for the Crown, or, 
in the alternative, called by a judge & 
examined as a witness, & was refused, 
counsel for the Oown undertaking 
that counsel for the accused should 
have full opportunity to Interview 
prisoner in order to decide whether or 
not to call him as a witness for the 
defence. — R. v. Hagel & Westlake 
(1914), 27 W. L. R. 271 —CAN, 

0 . When called by prosecution — 


Should be examined by prosecution .] — 
On a trial for rape, counsel for prosecu- 
tion produced & tendered for examina- 
tion, on the part of prisoner, a person 
whose name was not indorsed on the 
indictment : — Held : the production 
of the witness in such manner, without 
examination on the part of prosecution 
was irregular, — R. v. Alexander 
(1841), 2 Craw. & D. 126.— IR. 

PART VII. SECT. 7, SUB-SECT. 7.— 
D. (0). 

2877 i. Notice to accused of additional 
evidence — Effect of failure to give .] — 
It is a rule of practice to be observed in 
all cts. to wnich prisoners are com- 
mitted not to permit the examination 
of witnesses, the knowledge of whose 
evidence has been withheld from 


by the prosecution. — R. v. Brown 
(1869), 6 W. W. & A’B. 239.— AUS. 


PART VH. SECT. 7, SUB-SECT. 7.— 
E. (a). 

d. Proof of admissibility.] — Where 
a deposition has been tendered in 
evidence in the prosecution at the trial 
of an accused person & proof has been 
given that deponent is dead, that the 
deposition was taken in the presence 
of accused, & that the latter had full 
opportunity of cross-examining de- 
ponent. Such deposition Is then ad- 
missible in evidence against such 
accused person without further proof 
being given that it has been read over 
to the deponent before he has signed 
it. — R. V. Branscombb (1921), 21 
S. R. N. S. W. 363.— AUS. 


prisoner till the trial. Semble : such 
examination may be allowed where a 
very strong excuse to the satisfaction 
of the presiding judge is put forward 


2878 1. Must appear on face of 

deposition — Extraneous proof inadmis- 
sible.] — On an indictment for larceny 
the Crown gave in evidence the 
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— The deposition of a witness absent from illness, 
to be admissible under Indictable Offences Act, 
1848 (c. 42), s. 17, must be regular, & appear to 
have l3een regularly taken upon the face thereof, 
& cannot be proved by extraneous evidence to have 
been properly taken in fact. — R. v. Miller (1850), 
4 Cox, C. 0. 166. 

2879. Onus on prosecution.] — Before a 

deposition of a person who is dead, or so ill as not 
to be able to travel, can be read on the trial, under 
Indictable Offences Act, 1848 (c. 42), s. 17, it must 
be proved affirmatively on the part of the prose- 
cution that the deposition was taken in the presence 
of the accused person, &; that he or his counsel or 
attorney had a full opportunity of cross-examining 
the witness. 

•fo render the deposition of an absent person 
admissible it is not necessary that he should be 
absolutely unable to travel, it is sufficient if his 
attendance would place liis life in jeopardy. — 
R. V. Day (1852), 19 L. T. O. S. 35 ; 6 Cox, C. C. 
55. 

2880. Sufficiency of mode of taking — In absence 
of prisoner.] — An examination of a witness was 
taken on the 28th in the absence of prisoner, & 
then signed by the magistrate. On the 29th 
prisoner was brought up, & the deposition taken & 
signed on the previou.s day was read in his presence, 
& that of the other prisoners, & an opportunity 
given liim for cross-examination. 

Subsequently the witness died : — Held : her 
deposition so taken was admissible in evidence 
as against prisoner absent at the time that it was 
taken. — R. v. Hake (1845), 1 Cox, C. C. 226. 

2881. .] — A deposition of a deceased wit- 

ness, partly taken from the examination of the 
witness in the presence of the party accused on a 
previous day, & not then read over but read over 
on a subsequent examination of the witness in the 
presence of the party accused, the witness then 
being further examined, & cross-examined on 
behalf of the party accused, & the notes of the 
magistrate’s clerk of the whole being subsequently 
fair copied in an adjoining room, & then read over 
to the witness in the presence of the party accused 
4fc signed by the witness & the magistrate : — Held : 
to be admissible. — R. i?. Bates (1860), 2 F. & F. 
317. 

2882. Not taken by committing magistrate.] 

— A deposition taken by virtue of Indictable 
Offences Act, 1848 (c. 42), s. 17, may be read in 
evidence against prisoner, although taken before 
two niagistrates who acted only upon that occasion, 
& prisoner was afterwards committed for trial 
by another magistrate. — R. v, Db Vidil (1861), 
9 Cox, C. C. 4. 

Annotations : — Consd. Ex p. Huguot (1873), 29 L. T. 41; 

Re Guorin (1888), 58 L. j. M. C. 42. 


2883. .] — R. V, Rees (1888), Times, 

Dec. 20. 

2884. Signature of magistrate.] — Robbery 

with violence to the person. Deceased afterwards 
dying, the deposition is admissible on the charge 
of murder, not indeed as a dying deposition, but 
as made in the presence of both prisoners with full 
opportunity of cross-examination. The fact that 
the whole of the depositions are signed by the 
magistrate is sufficient although the actual 
deposition is not signed. 

A statement made by the one prisoner on the 
charge of robbery is evidence against the other 
prisoner on the charge for murder. — R. v* Lee 
(1864), 4 F. &F. 63. 

Annotations: — Consd. R. v. Edmunds (1909), 25 T. L. R. 

658. Refd. R. V. Parker (1870), L. R. 1 C. C. R. 225. 

2885. Evidence not on oath or affirmation.] 

— On a charge preferred under sect. 4 of the 
Criminal Law Amendment Act, 1885 (c. 69), for 
carnally knowing a girl under the age of thirteen 
years, the magistrates before whom the preliminary 
investigation took place, being of opinion that the 
prosecutrix did not understand the nature of an 
oath, received as evidence her unsworn statement, 
as provided for by the 4th section of the Act, & 
signed & returned her statement so made, with the 
depositions, to the assizes. 

At the trial it was proposed, after proving that 
the prosecutrix was so ill as to be unable to travel 
or to attend to give evidence at the assizes, to tender 
in evidence her statement so made before the 
magistrates, as being a deposition within the 
meaning of sect. 17 of Indictable Offences Act, 
1848 (c. 42); — Held: sect. 17 of Indictable 
Offences Act, 1848 (c. 42), only applies to deposi- 
tions taken upon oath or affirmation ; & a state- 
ment made under the circumstances of this case 
was not a deposition “ taken as aforesaid ” — i.e., 
on oath or affirmation witliin the meaning of sect. 17 
of Indictable Offences Act, 1848 (c. 42) — so as to 
render it admissible as evidence in the absence of 
the prosecutrix. — R. v, Pruntey (1888), 16 Cox, 
0. 0. 344. 

2886. Presumption of “ full opportunity ’’ — 
Evidence in rebuttal admissible.] — Wliere it is 
proved that prisoner was present when the deposi- 
tions of deceased were taken although the law will 
presume that, as he was present, he had a “ full 
opportunity ” within Indictable Offences Act, 
1848 (c. 42), s. 17, evidence may nevertheless be 
offered to prove that he had not a “ full oppor- 
tunity ” within s. 17 so as to render the depositions 
inadmissible. — R. v. Peacock (1870), 12 Cox, 0. 0. 
21 . 

Annotation : — 'Refd. R. v. Slmrmer (1886), 2 T. L. R. 737. 

2887. Sufficiency of deposition — Witness & 


deposition of a witness which referred 
to a chattel alleged to have been stolen 
by prisoner, & which the witness 
identified when making the deposition. 
The Crown then offered evidence to 
prove that the chattel produced was 
the same as that referred to in the 
deposition. The ct. rejected the evi- 
dence. — R. V. Mullins, 3 J. R. N. S. 
56.— N.Z. 

«• Not on face of deposition.] 

— The statement of deceased, taken on 
oath by a magistrate, detailing the 
circumstances under which a felony 
was committed upon him, is admissible 
in evidence on the trial of accused, 
though it does not appear on its face 
to have been taken in the presence of 
Roused, it being proved that it was 
taken in his presence. — R. v. Millar 
( 1861), 6 All. 87.— CAN. 

f. Sufficiency of mode of taking — 


Evidence not on oath or affirmation — • 
Presence of accused.] — Prisoner having 
been arrested on a charge of poisoning 
8., a magistrate took down in writing 
tlie deposition of S., & then swore him 
to the truth of It. Prisoner being then 
brought into the room, the magistrate 
slowly read over the deposition to S., 
& asked him if it was true, & having 
been answered in the affirmative, he 
then reswore S. to his deposition in the 
presence of prisoner, & read over tho 
information of S. to him. Prisoner 
put several questions to deponent 
which, with the answers of the latter 
thereto, were at the time reduced to 
writing & annexed to the deposition. 
Deponent having died, the entire 
document was read in evidence on the 
part of the Crown at the trial of 
prisoner : — Held : the evidence was 
inadmissible both because the informa- 


tion was originally taken down without 
an oath having been previously ad- 
ministered to the informant, & also 
because prisoner was not present from 
the commencement. — R. v. Walsh 
( 1850), 5 Cox, C. C. 115.— IR. 

g. Cross-examination hy accused .] — 
R. V. Milloy (1883), () L. N. 95.— 
CAN. 

h. ^.1 — At a preliminary in- 
quiry before a magistrate on a charge 
of indecent assault on a female, tho 
latter's depositions were taken, prisoner 
being represented by counsel, but 
before her cross-examination was con- 
cluded the proceedings were adjourned 
to a fixed date on account of her 
Ulncss. On the day to which adjourn- 
ment had been made, the magistrate 
went out to tho residence of the wit- 
ness, & obtained her signature to her 
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jc) 1] 

accused with Imperfect knowledge of language.] — 
K, V, Jones (1885), 49 J. P. 728. 

2888. Criminal Law Amendment Act, 1867 

(c, 35), s. 6, not complied with.] — B. v. Simpson 
ll89S), 62 J. P. 825. 

Annotation : — Refd. R. v. Holloway (1901), 65 J. P. 712. 

2889. .1 — A deposition of a dying 

person was taken Dy a magistrate at a hospital 
in the presence of the accused person, & all the 
requirements of Indictable Offences Act, 1848 
(c. 42), s. 17, were complied with : — Held : that 
deposition was admissible in evidence on the trial 
of the accused person for murder, although the 
requirements of Criminal Law Amendment Act, 
1867 (c. 35), s. 6, had not been complied with. — 
B. V. Katz (1900), 64 J. P. 807 ; 17 T. L. B. 67. 
AnnoicUiona :~RM, R. v. Lees (1907), 71 J. P. Jo. 342 ; 

R. 1 ). Bros (Metropolitan Police Mag:.), Ex p. Hardy 

(1910), 27 T. L. R. 41 ; R. v, Harris (1918), 82 J. P. 196. 

2890. Place where evidence taken 

omitted.] — A deposition of a dying person 
taken under Criminal Law Amendment Act, 1867 
(c. 35), s. 6, is not admissible in evidence unless it 
states the place where it is taken. — B. v, Curtis 
(1904), 21 T. L. R. 87. 

2891. Necessity for notice to accused — Criminal 
Law Amendment Act, 1867 (c. 35), s. 6.] — Q. was 
charged on an indictment with the wilful murder 
of D., his wife. The injuries which resulted in the 
death of D. were inflicted by prisoner on Dec. 18, 
1867 ; D., his wife, died on Dec. 23 ; but Q., prisoner, 
was not taken into custody till Jan. 3, 1868. On 
Dec. 22, 1867, the day before D., the wife, died. D. 
made a statement which was taken down in writing 
in the presence of the magistrate. 

At the trial it was proposed on behalf of the 
prosecution to ^ve this statement in evidence under 
above Act, which section provides that whenever 
it is made to appear to the satisfaction of a magis- 
trate that any person dangerously ill, & in the 
opinion of a registered medical man not likely 
to recover, is able to give material information, & 
it shall not be practicable to take the examination 
in accordance with Indictable Offences Act, 1848 
(c. 42), s. 17, it shall be lawful for the justice to 
take in writing the statement on oath of such 
person, etc., & if on the trial such person bo dead, 
it may be read, provided it be proved to the 
satisfaction of the ct. that notice of the intention 
to take such statement has been served upon the 
pepon against whom it is proposed to be read in 
evidence, & he had, or might have had, an oppor- 
tunity of cross-examining the deceased person who 
made the statement ; — Held : the proviso overrode 


the whole section, & the statement could not be 
read in evidence without proof of notice having 
been given to the accused, before it was taken ; 
& the statute could have no operation in the case 
of a deposition taken while the accused person was 
keeping out of the way, as the notice was required 
to be given to the accused before the taking of the 
statement, & not simply before the reading of it. — 
R. V . Quigley (1868), 18 L. T. 211. 

2892. Notice In writing.] — The above 

sect, provides in cases of indictable offences for the 
taking of the statements on oath or affirmation 
of persons dangerously ill & not likely to recover, 
&, for the reading of the same in evidence under 
certain circumstances, “ provided it be proved to 
the satisfaction of the ct., inter alia, that reason- 
able notice of the Intention to take such statement 
has been served upon the person, whether prose- 
cutor or accused, against whom it is proposed to 
be read in evidence : — H eld : the notice intended 
by the sect, is a notice in writing, & such a state- 
ment was inadmissible against a prisoner where 
he had only had oral notice of the intention to 
take the same, although he was present when the 
statement was taken. — R. v, Siiurmer (1886), 17 
Q. B. D. 323 ; 55 L. J. M. 0. 153 ; 55 L. T. 126 ; 
50 J . P. 743 ; 34 W. R. 656 ; 2 T. L. R. 737 ; 16 
Cox, C. C. 94, 0. 0. R. 

Annotation : — Reid. R* v. Harris (1918), 82 J. P. 196. 

2893. Inadmissible evidence— To be omitted.] — 
When a deposition contains statements that are 
not evidence, the ct. may, on such deposition being 
put in & read at the trial, order such parts as 
contain such inadmissible statements to be 
excluded & not read to the jury. 

Where deft, gives evidence on his own behalf, 
counsel for another deft, cannot ask him further 
questions on behalf of his client without giving 
the prosecution the right of reply. But if the 
evidence given by the witness has been hostile 
to another deft. ; counsel for such deft, has the 
right to cross-examine without giving such right 
of reply. — R. v, Paget (1900), 64 J. P. 281. 

2894. .] — On Dec. 5, 1906, a coroner’s 

jury returned a verdict of wilful murder against 
prisoner. A witness called before the coroner 
committed suicide immediately after the inquest, 
& before the preliminary inquiry before the magis- 
trates, which took place on Dec. 11, 1906, when 
the accused was committed for trial on the charge 
of wilful murder. 

Prisoner had been present at the coroner’s 
inquest && had been represented there by a solr., 
who had cross-examined the witness in question. 
The deposition of this witness as taken by the 
coroner contained statements made to the wdtness 


dcpoHitif)ns as already taken, neither 
prisoner nor his counsel being present, 
& afterwards resumed the inquiry at 
his own office, prisoner being present, 
but not the witness, & on the evidence 
already taken prisoner was committed 
for trial. At tae trial the witness was 
proved to be too ill to attend, & her 
depositions taken as above wore ten- 
dered by the Crown & admitted : — • 
Held : the depositions were improperly 
received in evidence, prisoner’s counsel 
not having had a full opportunity of 
cross-examining the witness, — R. v. 
Tbevannb (1902), 22 O. L. T. 385 ; 
4 O. L. R. 475 ; 1 0. W. R. 587 ; 6 
Can. Crim. Cas. 124. — CAN. 

k. Accused not assisted by counsel.) 
— Where the accused was not assisted 
by counsel when the deposition was 
taken ; — Held : it would not properly 
be received in evidence against him & 
as there was no other evidence nothing 
was to be gained by requiring another 


trial. — R. r. SNEixmovE (1906), 39 
N. S. R. 400.— CAN. 

1. Where no objection by defence — ■ 
Duty of iudfire.]— Prisoner was tried 
with a jury upon an indictment for 
rape, & seduction. After giving evi- 
dence at the preliminary hearing the 
girl upon whom the crime was alleged 
to have been committed died. On the 
trial, counsel for the Crown, without 
proving the evidence of the girl taken 
on the preliminary hearing, without 
objection from counsel for prisoner, 
read to the jury from his brief what 
purported to be a copy of the girl’s 
evidence. The jury found prisoner 
guilty on the first count. On a stated 
case as to whether the trial judge 
should have allowed the girl’s evidence 
to be read ; — Held : though counsel 
for prisoner neglects to object, it is 
the duty of the Judge in a criminal 
case to see that proper evidence only 
is before the Jury, & the prisoner 


should be discharged. — -R. v. Powell 
(1919), 27 B. C. R. 252.— CAN. 

m. Sufficiency of deposition — On 
more serious charge.^ — Accused was 
charged with a certain offence at a 
police ct. & was then brought to a 
room where a witness was lying 
dangerously ill & was again charged 
& Informed that witness was about to 
give evidence. The deposition of 
the witness was then taken. Subse- 
quently accused was committed for 
trial on the offence charged before the 
same justice : — Held : the deposition 
was taken on a preliminary or other 
investigation within Justices Act, 
1902, s. 409 (3), & was admissible In 
evidence on the trial of the accused for 
an offence of a more serious nature. — 
A.-G. OP New South Wales v, 
Jackson (1906), 3 O. L. R. 730.— AUS. 

n. Evidence in preliminary trial — 
Subsequent death of udtness.f— In the 
proceedings before a magistrate on a 
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in prisoner’s absence : — Held : on proof of the 
death of such witness & that such deposition had 
been duly signed both by the coroner & the wit- 
ness, & that prisoner was present & had full oppor- 
tunity of cross-examining such witness by her solr., 
the deposition was admissible at the subsequent 
trial of prisoner at assizes, but such portions as were 
obviously hearsay, or on other grounds inadmissible 
as legal evidence, should not be read to the jury. — 

K. V, CowLE (1907), 71 J. P. 162. 

Annotation : — Reid. R. v. Black (1909), 74 J. P. 71. 

2895. Consent of prosecutor necessary — To read-* 
Ing of deposition.] — The deposition of a witness for 
the prosecution, who has gone to sea, cannot be 
read in evidence on the part of prisoner, without 
consent on the part of the prosecutor, but with 
such consent it may be. — R. v, Hagan (1837), 
8 0. & P. 167. 

Annotations: — Folld. R. v. Hunt (1847), 2 Cox, C. C. 261. 

Consd. R. V, Austen (1856), 7 Cox, C. C. 55. 

2896. Mere absence Insufficient.] — If the de- 
position of a witness on charge of an indictable 
offence has been regularly taken before a magis- 
trate, & at the time of trial such witness is dead or 
so ill as not to be able to travel, the deposition may 
be read as evidence against prisoner. So also if 
it be proved that the witness is kept away by 
prisoner’s procurement. But such deposition is 
not admissible on the ground, merely, , that the 
prosecutor, after using every possible endeavour, 
cannot find the witness. If procurement of the 
absence be shown, & there are several prisoners, 
the deposition is evidence against those only who 
are proved to have procured the absence. — R. v. 
ScAiFE (1851), 17 Q. B. 238 ; 2 Den. 281 ; 4 New 
Sess. Oas. 731 ; 20 L. J. M. 0. 229 ; 17 L. T. O. S. 
162 ; 16 J. P. 681 ; 16 Jur. 607 ; 6 Cox, O. O. 
243 ; 117 E. R. 1271. 

Annotations: — Reid. R. v. Bertrand (1867), L. R. 1 P. C. 

520 ; R. r. Murphy (1869), L. R. 2 P. C. 635 ; R. v. 

Duncan (1881), 7 Q. B. D. 198 ; R. v. Hampshire (1887), 

3 T. L. R. 712 ; R. v. Simpson, JSx p. Smithson (1913), 

llOL. T. 67. 

2897. .] — A deposition taken before a 

magistrate on a charge of felony against prisoner, 
cannot be read in evidence against him on his 
trial, merely because the witness is absent, &, 
resident in a foreign country. — R. v. Austin 
(1856), Dears. C. 0. 12 ; 25 L. J. M. 0. 48 ; 26 

L. T. O. S. 261 ; 20 J. P. 54 ; 2 Jur. N. S. 95 ; 
4W. R. 237; 7 Oox, C. C. 55, 0. 0. R. 


(h) Discretion of Judge, 

2898. General rule — May postpone trial.] — 

Where in a criminal case a witness for the prose- 
cution is so ill as not to be able to travel, the judge 
may, at his discretion, permit the deposition to be 
read to the jury, under Indictable Offences Act, 
1848 (c. 42), s. 17, or postpone the trial to the next 
assizes.— R. v. Tait (1861), 2 F. & F. 553. 

2899. Discretion is absoiute.] — R. v. Stephen- 
son, No. 2907, post, 

(c) Ahseyice caused by Illness, 
i. In General, 

See Indictable Offences Act, 1848 (c. 42), s. 17. 

2900. Sufficiency of reason — Inabiiity to attend 
assizes — Bedridden.] — On the trial of a case of 
felony where the prosecutor is bedridden & not 
likely to be ever able to attend the assizes his 
dispositions taken by the committing ma^strate 
in the presence of the prisoner may be given in 
evidence. — R. v. Wilshaw (1841), Oar. & M. 145. 

2901. Danger to life sufficient.] — R. v. 

Day, No. 2879, ante, 

2902. .] — A witness, who had been 

examined before the committing magistrate, came 
to the assize town where the ct. was sitting, but 
before the trial came on returned to his home by 
the advice of a medical man, who deposed that in 
liis judgment it would have been highly dangerous 
for the witness to remain. While the trial was 
going on the witness was on his way home : — 
Held : the witness was “ unable to travel ” within 
the meaning of Indictable Offences Act, 1848 
(c. 42), s. 17, & consequently his deposition before 
the committing magistrate might be read in 
evidence. — R. v. Wicker (1854), 18 Jur. 252, 

2903. Too ill to give evidence — Not too ill 

to travel.] — If a witness has had an attack of 
paralysis & is unable to hear or speak or give 
evidence, & his physician does not permit him to 
go about, his deposition may be read under 
Indictable Offences Act, 1848 (c. 42), s. 17, though 
it would not endanger his life to travel or be brought 
into ct. — R. V, OocKBURN (1857), Dears. & B. 203 ; 
26 L. J. M. O. 136 ; 29 L. T. O. S. 114 ; 21 J. P. 
358 ; 3 Jur. N. S. 447 ; 5 W. R. 570 ; 7 Cox, C. 0. 
265, C. O. R. 

2904. .] — A witness who had been 

examined, before the magistrate, & whose deposi- 
tion was returned, was at the trial, said to be too 


cliargo of causing grievous hurt, two 
wituessos, one of whom was the person 
assaulted, were examined on behalf of 
the prosecution. Prisoners were com- 
mitted for trial. Subsequently the 
person assaulted died in consequence 
of the injuries inflicted on him. At the 
trial, before the judge, charges of 
murder & of culpable homicide not 
amounting to murder were added to 
the charge of grievous hurt. The 
deposition of the deceased witness was 
put in & road at the Sessions trial : — 
Held : the evidence was admissible, 
notwithstanding the additional charges 
before the Sessions Ct. — lie Rochia 
Mohato, R. «. Roohia Mohato (1881), 
I. L. R. 7 Calc. 42 ; 8 C. L. R. 273.— 
IND. 

. .] — Where a witness 

for the prosecution was examined 
before a committing magistrate, but 
w(w not cross-examined, & then died 
before the case came on for trial to 
the Sessions Ct., & his deposition was 
tendered in evidence at the trial : — 
Held : the deposition was admissible.— 
R. V. Basvanta (1900), I. L. R. 26 
Bom. 168. — IND. 

p. Witness abroad.] — If it can 

be satisfactorily proved that a Crown 


witness is out of Canada his depositions 
on a preliminary inquiry are admissible 
under Criminal Code, s. 999, & may 
constitute the corroboration of a 
charge required under sect. 1002. — R. 
V. Berry (1922), 39 Can. Crim. Cas. 
127 ; 55 N. S. R. 247.— CAN. 

PART VII. SECT. 7, SUB-SECT. 7.— 
E. (b). 

q. Ocneralrule.'l — When the adraiesi- 
bllity of a deposition is in question at a 
criminal trial, all relevant questions 
of fact are to be determined by the 
presiding judge, & his decision is 
conclusive unless it is manifestly not 
warranted by the evidence. — A.-G. of 
New South wales V. Jackson (1906), 
3 C. L. R. 730.— AUS. 

2899 i. Discretion is absolute. ] — Upon 
a prosecution for uttering forged notes, 
the deposition of one S., taken before 
the police magistrate on the preliminary 
Investigation was read, upon proof that 
S. was absent from Canada ; — Held : 
the admissibility of the deposition was 
in the discretion of the judge at the 
trial.— R. v, Nbi^ON (1882), 1 O. R. 
600.— CAN. 

2899 11. . 1 — Where a witness could 

not be found after diligent search, tha 


ct. in a trial for murder refused to 
allow the witness’s depositions, which 
contained evidence of an alleged con- 
versation to be read to the jury, 
although in the ct. below ficcused 
had been legally represented & the 
witness had boon cross-examined at 
considerable length. — R. v. Balfour, 
[1918] C. P. D. 386,— S. AF. 


PART VII. SECT. 7, SUB-SECT. 7.— 
E. (0) i. 

r. Sufficicnev of reason — Benefit of 
health.}-— The depositions, taken before 
justices, of a medical witness, who wa? 
absent from the trial of a prisoner on 
account of having to go to Sydney for 
the benefit of his health : — Held : 
admissible.— R. v. Penn (1871), 2 
Q. S. C. R. 177.— AUS. 


2901 i. Danger to life sufficient . ] 

— On the evidence of a medical man 
that a witness, who lived 40 miles 
from the ct. expected her confinement, 
& that it would be dangerous to her 
life to attend ct., her deposition was 
admitted in evidence ; — Held : it wm 
rightly roooived. — R. v. Webster & 
WELLS (1880), 1 N. S. W. L. R. 331. — 
AUS. 
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ill to give evidence, though not too ill to be able 
to travel. His deposition was read. — R. v, Wilson 
(1861), 8 0ox, C. C. 453. 

2905. Sufilciency of evidence — Whether medical 
evidence essential.] — Where in a criminal case a 
witness is ill, & is attended by a surgeon, the judge 
at the trial will not receive the witness’s deposition 
in evidence under Indictable Offences Act, 1848 
(c. 42), s. 17, unless the surgeon attend at the trial 
to prove that the witness is unable to travel. 
But where a witness is permanently disabled &> 
is not attended by a surgeon, other evidence that 
the witness is unable to travel may be sufficient. — 
R. V, Riley (1861), 3 Car. & Kir. 116. 

2906. — .] — In the absence of medical 

evidence, deposition not allowed to bo read. — 
R. V. Welton (1862), 27 J. P. 24 ; 9 Cox, C. C. 296. 
Annotation : — Consd. R. v. Noakes, [1917] 1 K. B. 581. 

2907. .] — Upon the trial of prisoner 

for obtaining money by false pretences, it was 
proved, by a female servant & the brother of the 
prosecutrix, that she was daily expecting her 
confinement, & the latter stated that she was 
“ poorly otherwise,” & was, therefore, too ill to 
travel ; — Held : upon this evidence Indictable 
Offences Act, 1848 (c. 42), s. 17, authorised the 
presiding judge to receive the depositions of the 
prosecutrix taken before the committing magis- 
trate. There may bo incidents, with regard to 
parturition, to bring the case within the statute. 
It is in the discretion of the presiding judge to 
determine whether the evidence of illness is suffi- 
cient. It is not necessary in such case to produce 
medical evidence. — R. v, Stephenson (1802), 
Le. & Ca. 165 ; 31 L. J. M. C. 147 ; 6 L. T. 334 ; 
20 J. P. 484 ; 10 W. R. 646 ; 9 Cox, C. C. 156 ; 
sub nom, R. v, Stevenson, 8 Jur. N. S. 522, C. C. R. 
Annotation : — Apld. R. v. Noakee, [1917] 1 K, B. 681. 

2908. .] — The deposition of a married 

woman was allowed to be read on the trial of a 
c^e of felony, on the evidence of her husband, 
without mecUcal evidence, that she was, from 
pregnancy, unable to travel. — R. v, Crouciieu 
(1862), 3 F. &F. 285. 

2909. .] — Indictable Offences Act, 

1848 (c. 42), s. 17, provides that, if upon the trial 
of an indictment it shall be proved by ” any 
credible witness ” that a person whose deposition 
shall have been taken before a justice is “so ill 
as not to be able to travel,” the deposition may be 
read as evidence in the prosecution : — Held : the 
credible witness need not be a medical man. — 
R. V. Noakes, [1917] 1 K. B. 581 ; 86 L. J. K. B. 
594 ; 116 L. T. 705 ; 81 .1. P. 140 ; 33 T. L. R. 
201 ; 61 Sol. Jo. 284 ; 25 Cox, C. C. 722 ; 12 
Cr. App. Rep. 204, C. C. A. 

2910. No evidence as to nature of illness.] — 

A superintendent of police, having seen a police- 
man, a material witness, in bed two days before 
the trial, &; stating^that he appeared ill, & so weak 
that he could not get out of bed : — Held : this, 
without medical evidence, or any evidence as to 
the nature of the illness, was not sufficient to admit 
the policeman’s deposition. — R. v, Williams 
(1865), 4 F. &F. 515. 

2911. Evidence must be recent.] — Upon the 

trial of a prisoner it was proposed to put in evi- 
dence the deposition of a witness absent through 


illness. The evidence that he was unable to travel 
was that of a medical man, who last saw the 
witness on the Monday previous to the trial, 
which took place on Wednesday : — Held : this 
was not sufficient, & the deposition was rejected. — 
R. V. Bull (1871), 12 Cox, C. C. 31. 

2912. .] — R. V, Farrell, No. 2930, post, 

2913. Evidence given before coroner — 

Admissibility of coroner’s depositions.] — (1) Where 
a medical man testified that the attendance of a 
witness aged eighty-seven, who had given evidence 
before a coroner, would be dangerous to her life 
& that he would not answer for the consequences 
if she were required to appear in ct., but that she 
is suffering from no illness beyond great nervous- 
ness which may bring on a fit of apoplexy if she 
has publicly to give her evidence ; — Held : her 
deposition taken before the coroner was not 
admissible. 

(2) Where the deceased made certain state- 
ments first to a doctor & then to a nurse, both in 
the absence of prisoner, of a directly contradictory 
nature but both relating to certain wounds upon 
the deceased, which ultimately caused her death : — 
Held : although the names of both the witnesses 
were in the back of the indictment & both had been 
called before the grand jury, the prosecution were 
not bound to call such witnesses simply because 
their names were in the back of the indictment, 
&, if the defence insisted on having the statement 
from the nurse wliich was favourable to prisoner’s 
version of the affair given in evidence, the prosecu- 
tion would then be entitled to give the other state- 
ment, the one to the doctor, in reply, as rebutting 
evidence. — R. v. Thompson (1876), 13 Oox, 0. C. 
181. 

2914. .] — Proof by a police sergeant 

that a witness is apparently very close indeed to 
her confinement is not sufficient evidence of her 
inability to attend the ct. so as to allow her de- 
positions taken before the coroner to be read. 
Coroner’s depositions stand on the same footing 
as depositions taken before magistrates, & the 
provisions of Indictable Offences Act, 1848 (c. 42), 
apply. — R. V. Butcher (1900), 64 J. P. 808. 

ii. Particular Illnesses, 

2915. Pregnancy.] — The deposition of a witness 
who is so far advanced in pregnancy as to make 
her unfit to travel to the assize town cannot be 
read in evidence under Indictable Offences Act, 
1848 (c. 42), s. 17, which makes the deposition 
admissible if it be proved that the person whose 
deposition shall have been taken “is so ill as nob 
to be able to travel.” — R. v, Omant (1854), 6 Cox, 
C. C. 466. 

2916. .] — Qu, : whether pregnancy & a 

confinement of women is an “ illness ” within the 
meaning of Indictable Offences Act, 1848 (c. 42), 
s. 17, so as to excuse their absence as witnesses if 
unable from that cause to travel, & enable their 
depositions to be read. — R. v. Walker (1857), 
1 F. & F. 534. 

2917. .] — R. V. Stephenson, No. 2907, ante, 

2918. .] — R. V, Parker & Ashworth (1862), 

Archbold’s Criminal Pleading, Evidence &; Prac- 
tice, 22nd ed. 342. 

2919. .] — R. V, Orouoher, No. 2908, ante, 

2920. .] — “It was proposed to read, on the 

trial at the assizes, the deposition of a witness 
called before the magistrates, on the same charge. 


PART VII. SECT. 7, SUB-SECT. 7.— 
E. (0) ii. 

2916 i. Pregnancy .] — The words “ so 
111 as not to be able to travel ** include 


the case of a woman sworn by her 
husband to be not in a fit state to 
travel on account solely of approaching 
confinement, & a conviction supported 


by the depositions of such an absent 
woman was affirmed by the ct. — U 
V . Ah Pock (1864), 1 W. W. & A*B* 
127.— AUS. 
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now absent by reason of pregnancy. Evidence 
given by a doctor on Feb. 5, that he had last seen 
the witness on Jan. 29, & that she was then daily 
expecting her confinement, which had not yet 
taken place, was held to be sufficient to entitle 
deposition to be read at the trial on Feb. 6. — R. v, 
Hbeson (1878), 14 Cox, 0. C. 40. 

2921, .] — Pregnancy may create an “ ill- 
ness within the meaning of Indictable Offences 
Act, 1848 (c. 42), s. 17, so as to give the presiding 
judge discretionary power to admit in evidence 
upon a criminal trial the deposition of a witness, 
duly taken, who owing to pregnancy is proved to 
be unable to travel. — R. v. Wetxinqs (1878), 3 
Q. B. D. 426 ; 47 L. J. M. 0. 100 ; 38 L. T. 652 ; 
42 J. P. 615 ; 26 W. R. 592 ; 14 Cox, C. C. 105, 
C. 0. R. 


2922. Pregnancy alone may be ground 

for the admission of a deposition. — R. v. Good- 
fellow (1879), 14 Cox, 0. C. 326. 

Annotation : — Folld. R. v. Marsella (1900), 17 T. L. R. 164. 

2923. .] — R. V, Butcher, No. 2914, ante. 

2924. Recent confinement.] — A witness who had 
been examined before the magistrates was absent, 
& it was proved that one week ago she had been 
delivered of a child & was still unable to travel : — 
Held : under Indictable Offences Act, 1848 (c. 42), 
s. 17, the deposition of such witness was admis- 
sible. — R. V, HAiiVEY (1850), 16 L. T. O. S. 513 ; 
sub nom. R. v. Harney, 14 J. P. 592 ; 4 Cox, C. C. 
441. 

2925. .] — It must not be supposed that the 

fact of a woman having been delivered nine days 
ago constitutes an illness within the meaning of 
Indictable Offences Act, 1848 (c. 42), s. 17, but 
we have it in evidence that she was delivered of a 
dead child, which would tend to produce a morbid 
state of body, & her deposition may be read 
(Willes, j.).— R. V. Wilton (1858), 1 F. & F. 309. 
Annotation: — Refd. R. v. Walker (1859), 1 F. & F. 534. 


2926. .] — A recent confinement of a woman, 

which renders her unable to travel, is an illness 
within Indictable Offences Act, 1848 (c. 42), s. 17, 
so as to empower the judge at the trial to allow 
her deposition taken at the police ct. to be read. — 
R. V. Marsella (1900), 17 T. L. R. 164. 

2927. Bowel complaint.] — A witness, who had 
been examined before the magistrate, came up 
five miles from the country & gave her evidence 
before the grand jury. She went back at night 
& returned in the morning for two days, during 
which she was waiting for the trial to come on. 
At the trial, on the third day, it was proved that 
she had been attacked that morning with a bowel 
complaint, & that when the policeman left her 
psidence early on that day, she was unable to 
travel : — Held : her evidence was not admissible, 
as the Common Sergeant was not satisfied that the 
;mtness was so ill as to be unable to travel. — R. v. 
Harris (1850), 16 L. T. O. S. 513 ; 14 J. P. 592 ; 

4 Cox, 0. C. 440. 

2928. Cold &; inflammation.] — A witness who had 

before the magistrate was proved, 
to have been in bed the night before 
with a cold & inflammation, & that on a person 
calling at his house that morning he had been told 
1 J very bad : — Held : the deposition 

could not be read. — R. v. Ulmer & Hooper (1850), 
16 H. T. O. S. 513 ; 4 Cox, C. C. 442 ; sub nom* 
R. V* Ullmer, 14 J. P. 689. 

•u ** Usual winter complaint.”] — -A witness in 

^ days before the trial having, as he said, 
ms usual winter complaint,” there being no 
e^donce what that was, & whether it was more 
than a mere cold, & whether it still subsisted, or i 


would render it unsafe for him to travel, & no 
medical witness called, though a medical certificate, 
that a few days ago the witness was not in a fit 
state to attend proffered in evidence ; — Held : 
'‘there was not sufficient evidence within Indictable 
Offences Act, 1848 (c. 42), s. 17, that the witness 
was too ill to travel at the time of the trial. — 
R. V. Dennis (1862), 3 F. & F. 502. 

2930. Nervousness.]— At the trial of an indict- 
ment it was proposed to read the deposition of a 
witness on the ground that the witness was so ill 
as not to be able to travel. The evidence upon 
that point was as follows : The medical attendant 
of the witness was called & said, “ I know M. L. 
She is very nervous, & seventy-four years of age. 
I think she would faint at the idea of coming into 
ct., but I think that she could go to London to see 
a doctor without difficulty or danger. I think 
the idea of seeing so many faces would be dangerous 
to her, & that she is so nervous that it might be 
dangerous to her to be examined at all. I think 
she could distinguish between the ct, going to 
her house she herself coming to the ct.” The 
witness whose deposition it was proposed to read 
lived not far from the ct. : — Held : the deposition 
was not admissible. — R. v. Farrell (1874), 
L. R. 2 0. C. R. 116 ; 43 L. J. M. 0. 94 ; 30 L. T. 
404 ; 38 J. P. 390 ; 22 W. R. 578 ; 12 Cox, C. 0. 
605, 0. O. R. 

Annotation : —Folld. R. v. Thompson (1876), 13 Cox, C. C. 

181. 

2931. .] — R. V. Thompson, No. 2913, ante. 

id) Insanity of Witness. 

2932. General rule.] — Qu. : whether evidence of 
declarations of a pauper, dead or insane, relative 
to his settlement, be admissible ? 

In the two cases alluded to it was held that, 
when he is dead, his declarations may be received 
in evidence ; <fe the being in a state of insanity, 
which introduces the same impossibility of pro- 
ducing liim as if he were dead, makes the evidence 
equally admissible (Ashurst, J.). — R. v. Eriswell 
(Inhabitants) (1790), 3 Term Rep. 707 ; 100 

E. R. 815. 

Annotations : — Oonsd. R. v. Hill (1851), 2 Den. 251 ; Haines 

V. Guthrie (1884), 13 Q. B. D. 818. Re!d. R. v. Ferry 

FryHtone (1801), 2 Kawt, 54 ; Figg v. Wedderburue (1841), 

11 L. J. Q. B. 45. Mentd. Smith v. Edj<e (1796), 6 Term 

Rep. 562 ; Johnson v. Lawson (1824), 2 Bing. 86 ; Wright 

V. Doe d. Tatham (1838), 7 L. J. Ex. 340 ; R. v. Walsh 

(1850), 5 Cox, C. C. 115 ; Bird v. Keep, [1918] 2 K. B. 692. 

2933. .] — R. V. Ferry Frystone (In- 

habitants) (1801), 2 East, 54 ; 102 E. R. 289. 
Annotation: — Refd. R. v. Addingham (1848), 12 Q. B, 63. 

2934. .] — If a witness is actually insane at 

the time of the trial of an indictment for a mis- 
demeanour, his deposition, taken before the com- 
mitting magistrate, is receivable in evidence, the 
same as if the witness were dead, although the 
insanity of the witness may be only temporary ; 
but if it appear that the witness be not insane, 
but that the witness has been suffering from de- 
lirium & depression of spirits, in consequence of 
a blow on the head, & that his intellects are affected 
by the injuries he has received, but it be the opinion 
of his physician that he will recover, the deposition 
of the witness, taken before the committing 
magistrate, is not receivable in evidence. — R. v. 
MARSHAI.L (1841), Oar. & M. 147. 

(e) Witness kept away by Accused. 

2935. General rule.] — R. v. Morley (Lord) 
(1666), 6 State Tr. 770 ; Kel. 53 ; 1 Sid. 277 ; 84 
B. R. 1079. 

Annotations: — ^Refd. R. v. Soaife & Rooke (1851), 2 Den. 

281. Mentd. R. v. Mawgridge (1706), Kel. 119; R. v. 

Oneby (1727), 1 Bam. K. B. 17. 
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2936. r. Habrison (1692), 12 State 

Tr. 833. 

.4w7U)<a/ions Refd. R. r. Scalfe & Hooke (1851), 2 Don. 

281. Mentd. H. v. Ball (1910), 6 Cr. App. Rep. 238. 

2987. .]^In a case of rape, if it were proved 

on the part of the prosecution that the party 
alleged to have been ravished had been kept out 
of the way by the prisoners, the judge would allow 
her deposition before the magistrate to be given 
in evidence. — R. v. Guttridqe (1840), 9 0. &; P. 
471. 

AnjwtcUions .-—-Consd. R. v. Llllyman, [1896] 2 0. B. 167. 

Mentd. R. v. St. George (1840), 9 C. & P. 483 ; R. v. Soalfe 

(1841). 9 Dowl. 555 ; R. v. Bird (1851), 2 Den. 94. 

2938. .]^R. V. SCAIFE, No. 2898, ante. 

( / ) Depositions before Coroners. 

See Coroners, Vol. XIII., pp. 245, 266-258. 

ig) Deposition taken on a Different Charge. 

2939. Charge on trial different from charge 
before Justices — Same transaction — General rule.] 

— A deposition properly taken under Indictable 
Offences Act, 1848 (c. 42), before a magistrate 
against a prisoner on a charge of assault, is not 
receivable in evidence against him on a trial for 
feloniously wounding, although on both charges 
the transaction be the same, & the witness be 
too ill to attend the trial for tlie felony. 

Such a deposition is only receivable in evidence 
where the indictment is for the same identical 
offence as that charged before the justice, & upon 
which such deposition was taken. — R. v. Led- 
better, Jenkins, Brain & Goode (1850), 3 Car. 
& Kir. 108. 

Annotations : — Consd. R. v, Dllmoro (1852), 19 L. T. O. S. 

50 ; R. V. Boestoii (1854), Dears. C. C. 405. Re!d. R. v. 

Paul (1890), 25 Q. B, D. 202. 

2940. Trial for murder — Deposition taken 

on less serious charge.] — A deposition of the de- 
ceased was admissible in a case of murder, although 
taken when prisoner was charged with another 
offence. — R. v. Smith (1817), Holt, N. P. 614; 
Russ. & Ry. 339 ; 2 Stark. 208, C. C. A. 
Annotations : — Consd. R. v. Hake (1845), l Cox, O. C. 226 : 

R. r. Walsh (1850), 5 Cox, C. C. 115 ; R. v. Beeston (1854), 

Dears. C. C. 405. Reid. R. v. Christopher (1850), 4 Cox, 

C. C. 76. Mentd. Ex p. Bottomley, [1909) 2 K. B. 14. 

2941. ,] — Qu. : whether the de- 

position of a deceased person on a charge against 
prisoner of stabbing him can bo read on a trial 
for the murder or manslaughter of the deceased. — 
R. V. Dilmore (1852), 19 L. T. O. S. 50 ; 6 Cox, 
C. C. 52. 

Annotation : — Reid. R. v. Beeston (1854), Dears. C. C. 405. 

2942. — ^ — .] — Prisoner was charged 

before a magistrate with feloniously wounding A. 
wdth intent to do him gi*ievous bodily harm, & the 
deposition of A. was taken under Indictable 
ORences Act, 1848 (c. 42), s. 17. A. subsequently 
died of the wound, & prisoner was indicted for his 
murder : — Held : on the trial of prisoner for the 
murder the deposition of A. might be read in evi- 
dence ; as, although the deposition was not taken 


on the same technical charge as that for which 
the prisoner was indicted, it was in fact the same 
case, & prisoner had had full opportunity for cross- 
examination. 

Senible : if the charge on the two occasions had 
been substantially different the deposition would 
not have been admissible. — R. v. Beeston (1864), 
Dears. 0. O. 406 ; 24 L. J. M. 0. 6 ; 24 L. T. O. S. 
100 ; 18 J. P. 728 ; 18 Jur. 1058 ; 3 W. R. 56 ; 
3 0. L. R. 82 ; 6 Cox, 0. C. 425, 0. C. R. 
Annotations: — Consd. R. v. Galvin (1865), 10 Cox. O. C. 

198. PoUd. R. V. Edmunds (1909), 25 T. L. R. 658. 

2943. .] — R. V. Lee, No. 2884, 

ante. 

2944. .] — Prisoner was indicted 

for murder, &; it was suggested by the prosecution 
that the motive of prisoner was to get rid of the 
deceased, who was a witness against him for an 
assault for which he had been committed for trial, 
but acquitted, in consequence of the absence of 
the deceased. The deposition of the deceased 
taken upon the original charge of assault was 
tendered, in order to show that the deceased was 
a material witness : — Held : the deposition being 
taken prior to the passing of Indictable Offences 
Act, 1848 (c. 42), s. 17, was not admissible. — 
R. V. Shippey (1871), 12 Cox, C. 0. 161. 

2945. .] — In order to prove 

malice or motive against the accused, the deposition 
of the accused against him, taken before the 
magistrates on another charge & for which he was 
afterwards convicted, was tendered in evidence : — 
Held : admissible. — R. v. Buckley (1873), 13 
Cox, 0. 0. 293, 

2946. .] — Prisoner was in- 

dicted for the murder of a woman. At liis trial 
the deposition of the woman, which was taken at 
a time when it was expected that she would recover 
& prisoner was being charged with attempted 
murder, was given in evidence : — Held : the 
deposition was properly admitted. — R. v. Edmunds 
(1909), 25 T. L. R. 658 ; 2 Cr. App. Rep. 257, 
C. O. A. 

2947. Trial for uttering forged document — 

Deposition taken on charge of obtaining money 
by false pretences.] — Where a prisoner is charged 
before a magistrate with obtaining money by false 
pretences, & afterwards indicted for uttering a 
forged promissory note, the charges arising out 
of one & the same transaction & being in fact 
identical, & prisoner having had the opportunity 
of cross-examination before the magistrate : — 
Held : the deposition of a witness taken at such 
hearing, & who was afterwards \mfit to travel to 
give evidence, was admissible & might be read at 
the trial for uttering the forged promissory note. — 
R. V. Williams (1871), 12 Cox, C. 0. 101. 

F. Statement of the Accused at Preliminary 
Examinatio7i. 

See Indictable Offences Act, 1848 (c. 42). 

2948. General rule — Put in by prosecution.] — 
(1) Where upon a criminal trial counsel for the 
defence calls prisoner as a witness under the 
provisions of Criminal Evidence Act, 1898 (c. 36), 


PART VII. SECT. 7, SUB-SECT. 7.— 
E. ig). 

8 . Former charge quite distinct.} — 
Prisoner was tried in 1858, for the 
tnnrder of M. In 1857. In 1856, 
M. had sworn informations agrainst 
prisoner for rape. It was proved at 
the trial that the informations were 
Bwom by her, & subscribed by her In 
the presence of prisoner, & that then 
a recognisance was executed for 
prisoner to appear at the Assizes, 1856. 


Prisoner married M. before the Assizes, 
& consequently the charge weis not 
proceoded with. At the trial in 1858, 
the informations bo sworn, & the 
recognisances, were offered In evidence 
by the Oown. The judge received 
them, telling the Jury that they were 
to regard them, not as evidence of the 
truth or falsehood of the charge so 
made, but as evidence of the fact of 
a charge having been made ; & that 
the facts evinced by the mere existence 
of those documents might be taken into 


their consideration upon the question 
of the existence of a motive : — Held : 
the documents were properly admitted 
In evidence for that purpose. — R. v, 
Lydane (1868), 8 Cox, C. C. 38.— IR. 


PART VII. SECT. 7, SUB-SECT. 7.— P. 

t. When not in writing — Admissi- 
bility of parol evidence.}— It prisoner's 
declaration before a magistrate has 
not been taken in writing, parol 
evidence of it is admissible. — It. v. 
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but calls no other evidence, the right of the prose- 
cuting counsel to sum up the evidence against 
prisoner is not extinguished, but is merely post- 

?oned until after prisoner has given his evidence, 
n exercising his right of sumnung up, the counsel 
for the prosecution is entitled to comment upon 
the evidence given by prisoner. 

(2) Under the provisions of Indictable Offences 
Act, 1848 (c. 42), prisoner charged with an indict- 
able offence is cautioned, & any statement made 
by him after such caution is taken down, & it is 
the invariable course at his subsequent trial, 
whether such statement tells for him or against 
him, to put it in as part of the case for the 
prosecution, treating it not as evidence, but as a 
statement made by the prisoner ; & it is further 
a most ordinary thing for counsel to point out 
inconsistencies apparent in the statement (Lord 
Kussell, C.J.). — R. V, Gardner, [1899] 1 Q. B. 
150 ; 68 L. J. Q. B. 42 ; 79 L. T. 368 ; 62 J. P. 
743 ; 47 W. R. 77 ; 16 T. L. R. 26 ; 43 Sol. Jo. 
30 ; 19 Cox, G. 0. 177, C. G. R. 

2949, Admissibility — Whether further proof 
necessary.] — The prosecutor proved, that when 
prisoner was before the magistrate she was duly 
cautioned, & that she made a statement, which 
was taken down & read over to her, to which she 
made her mark, the magistrate also signing it. 
The prosecutor identified the paper by his own 
signature to his own deposition, being on the same 
sheet of paper : — Held : prisoner’s statement might 
be given in evidence without examining either the 
magistrate or his clerk. — R. v. Hearn (1841), 
Gar. & M. 109. 

2950. ^ .] — Semble : the statement 

before the magistrate of an accused person, though 
taken in the form given in Indictable Offences 
Act, 1848 (c. 42), is not admissible without further 
proof under sect. 18 of that statute, unless the 
requisites contained in the proviso to that section 
have been inserted in the form, or proved to have 
been fulfilled.— R. v, Kimber (1849), 13 J. P. 122 ; 
3 Cox, G. C. 223. 

Annotation: — Refd. R. v. Sansomo (1850), 1 Don. 545. 

2951. ^ ,] — Semble: before a statement 

made by a prisoner in the presence of & duly 
signed by the committing magistrate can be 
received in evidence against him, proof must be 
given that he was cautioned in the manner pro- 
vided by Indictable Offences Act, 1848 (c. 42), 
s. 18, dehors any declaration to that effect con- 
tained in the caption of the statement itself. — R. v. 
Higson (1849), 2 Gar. & Kir. 769. 

2952. .] — Where a statement made 

by a prisoner before the committing magistrates 
appears on the face of it to have been duly taken 
under Indictable Offences Act, 1848 (c. 42), s. 26, 
& is at the trial produced from the depositions of 
the witnesses taken at the same time, &; appears 
to have been transmitted with them, it is receiv- 
able in evidence without further proof. — R. *r. 
Harris (1849), 13 L. T. O. S. 609 ; 4 Gox, G. G. 
147. 

2953. ^ — J — You ask me for the state- 

ment ; I hand it down, taking notice that it is 
in the proper form & that it has been duly trans- 
mitted by the justices to the proper officer of the 
appears to have been so transmitted, 
' nothing shown to the contrary, then it 

w to be assumed to have been duly taken according 
to, & within the meaning of, the recent statute, & 
therefore no further evidence is necessary (Erle, 


J.).— R. V. Hunt (1849), 13 L. T. O. S. 609 ; 4 
Gox, G. G. 149, n. 

2954. .] — The examination of prisoner 

taken by the magistrate in form 11, given in the 
schedule to Indictable Offences Act, 1848 (c. 42), & 
duly returned to the ct., is admissible without proof 
of the signature of the magistrate, or of compliance 
with the proviso in sect. 18 of that statute. — R. v. 
Steel (1849), 13 J. P. 606. 

Annotation : — Refd. R. v. Sausome (1850), 3 Car. & Kir. 332. 

2955. — On Oct. 24 prisoner, when 

before the committing magistrate, & after being 
cautioned by him in the manner prescribed by 
Indictable Offences Act, 1848 (c. 42), s. 18, made 
a statement, which was taken down in writing, but 
not signed by him or by the magistrate. Ho was 
remanded, & on Oct. 31 brought again before the 
magistrate ; no new witnesses were examined, but 
prisoner’s attorney put some questions to a witness 
who had been examined before. Prisoner was again 
cautioned, but declined to make any statement — 
Held : the statement made on Oct. 24 was admis- 
sible in evidlence at the trial. — R. v. Bond (1850) 

1 Den. 517 ; 3 Oar. & Kir. 337, n. ; T. & M. 242 
4 New Mag. Gas. 133 ; 4 New Sess. Gas. 143 
19 L. J. M. G. 138 ; 13 J. P. 790 ; 14 J. P. 288 ; 

14 Jur. 399 ; 4 Gox, O. 0. 231, 0. G. R. 

Annotations: — Refd. R. v. Thomas (1850), 14 J. P. 513. 

Mentd. R. v. Faderman (1850), 4 Cox, C. C. 359. 

2956. .] — A statement made by a 

prisoner before a committing magistrate, & signed 
by prisoner & the magistrate, if taken in the form 
prescribed by the schedule to Indictable Offences 
Act, 1848 (c. 42), is admissible in evidence against 
liim at his trial at common law ; &, semble : under 
above statute, without jiroof of the magistrate’s 
signature. — R. v» Sansomb (1850), 3 Oar. & Kir. 
332 ; 1 Den. 545 ; T. A M. 260 ; 4 New Mag. Gas. 
80 ; 4 New Sess. Gas. 152 ; 19 L. J. M. O. 143 ; 

15 L. T. O. 8. 119 ; 14 J. P. 273 ; 14 Jur. 466 ; 
4 Gox, C. G. 203, C. 0. R. 

Annotation : — ^Refd. R. v. Hertfordshire JJ. (1910), 80 

L. J. K. B. 437. 

2957. Statement made without previous 

caution.] — A statement elicited from a prisoner 
by questions put to him without any previous 
caution by a magistrate, before whom he is brought 
in custody upon a criminal charge is not admissible 
against him in evidence at his trial. — R. v. Pettit 
( 1850), 4 Gox, 0. 0. 164. 

Annot^ion : — Refd. Ibrahim v. R., [1914) A. C. 599. 

2958. Statement in answer to question by 

magistrate.] — After the investigation before a 
magistrate on a charge of concealment of birth & 
after the accused had been cautioned in the usual 
manner & had stated that she had nothing to say, 
but before her actual committal, the presiding 
magistrate asked her what she had done with the 
body of the child : — Held : her statement in 
answer was not admissible. — R. v, Berriman 
( 1854), 6 Gox, C. G. 388. 

Annotation: — ^Refd. Ibrahim v. R., [1914) A. C. 599. 

2959. To contradict defence set up on trial.] 

— ^Prisoner made his defence before the committing 
magistrate, & on his trial he relied on matter of 
excuse wholly repugnant to his former sta^ment. 
That former statement had not been given in 
evidence in the case for the prosecution, & there- 
fore the ct. would not allow it to be read after- 
wards to contradict the defence set up on trial. — 
R. V. Powell (1842), Gar. & M. 500. 

2960. Whether evidence.] — The reading, on the 
pai’t of the prosecution, of prisoner’s statement, 


J^RKLL (1841), Arm. M. 8c O. 72. — 
u. Prisoner* 8 signature — In forgery.} 


— The Bignaturo of a prisoner to the 
Statement of Accused at the pre- 
liminary hearing may he tendered as 


evidence against him at his trial on a 
charge of forgery. — R. r. Golden 
(1906), 11 B. O. R. 349.— CAN. 
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returned by the magistrate at the end of the 
depositions, does not give prisoner the right to 
consider the depositions as in evidence on the part 
of the prosecution, though it appear that they 
were all taken before the statement was made ; 
but if prisoner wishes to have the whole or any 
particular part of the depositions read, he must 
read it as ms evidence. — R. v, Pearson & Brooks 
(1837), 7 C. & P. 671. 

2961. ,] — Prisoner’s statement before the 

magistrate cannot, when tendered generally, be 
received as evidence on his behalf. Prisoner’s 
statement is evidence against him, but not for 
him. But what he said, before the magistrate, he 
may repeat through his counsel. — R. v, Haines 
(1858), 1 P. & F. 86. 


Sub-sect. 8. — The Defence. 

A, Order, 

2962. Joint Indictment.] — When several pris- 
oners are defended by different counsel, the 
order of their defences is not to be determined 
by the seniority of their counsel at the bar, but on 
the precise offence charged against each ; in a 
well-drawn indictment, the order in which the 
prisoners should be called on for their defence 
usually coincides with the order of their names in 
the indictment. — R. v. Meadows (1856), 2 Jur. 
N. S. 718. 

2963. .] — Where several persons are in- 
dicted for the same offence, the order in which 
they should be called on to make their defence 
is not determined by the order in wliich their 
names stand in the indictment. — R. v. Holman & 
PoPLETT (1857), 3 Jur. N. S. 722. 

2964. .] — Wliere two prisoners were in- 
dicted for the same offence, with a second count 
charging one of them as accessory after the fact, 
the prisoner named first in the indictment, though 
he had no counsel, was heard in his defence before 
the other prisoner, who was defended by counsel. — 
R. V , Thomas & Harris (1857), 3 .7ur. N. S. 272. 

2965. .] — Where two prisoners were in- 
dicted, one for larceny, & the other as receiver of 
the stolen property, the latter of whom was de- 
fended by counsel, & the former not : — HeJd : the 
counsel for the receiver should make his defence 
first. — R. V , Belton & Greenoow (1859), 5 Jur. 
N. 8. 276. 

2966. Order of speeches for defence — Where 
more than one accused — In discretion of Judge — 
Not by seniority of counsel.] — On the trial of a 
cause it is in the discretion of the judge to say 
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in what order the counsel for different defts., 
having different interests shall cross-examine & 
address the jury. The order of seniority is not 
imperative. — F letcher v, Crosbie (1842), 2 Mood. 
& R. 417, N. P. 

2967. Order of names in Indict- 

ment.] — Where the counsel for several prisoners 
cannot agree as to the order in which they are to 
address the jury, the ct. will call upon them, not 
in the order of their seniority, but in the order in 
which the names of the prisoners stand in the in- 
dictment. But where the counsel for one prisoner 
has witnesses to fact to examine, the counsel for 
another cannot be allowed to postpone his address 
to the jury until after those witnesses have been 
examined. — R. v. Barber (1844), 1 Car. & Kir. 
434 ; 8 J. P. 644 ; sub nom, R. v, Richards, 
Barber, Fletcher & Dorey, 3 L. T. O. 8. 142 ; 
1 Cox, C. C. 62. 

Annotation : — Reid. R. v. Rowlands (1851), 6 Cox, C. C. 436. 

2968. Order of professional standing.] 

— R. V. Esdaile (1858), 1 F. & F. 213. 

Annotation: — Mentd. R. v, Charlesworth (1861), 1 B. & S. 

4G0. 

2969. One of two undefended — 

Undefended prisoner first.] — If two defts. are in- 
dicted for a conspiracy, the judge will, under 
certain circumstances, permit one of defts., who 
conducts his own case, to cross-examine before 
the counsel for the other deft., & after the con- 
clusion of prosecutor’s case, to address the jury 
& call his witnesses, before the counsel for other 
deft, opens his case. 

A witness who is subpoenaed by a deft, indicted 
for a conspiracy, is compellable to give evidence, 
though such deft, refuses to pay his expenses ; & 
the indictment having been removed by certiorari^ 
&. coming down to the assizes as a civil record, does 
not make any difference as to this. — R. v, Cooke 
& Jenkinson (1824), 1 0. & P. 321. 

2970. .] — Where one 

prisoner was indicted for stealing, & the other 
for receiving, the receiver was defended by 
counsel, but the principal felon was undefended, 
the ct. called upon the principal to make his state- 
ment to the jury before the counsel for the receiver 
was permitted to address them. — R. v, Martin & 
Butt (1848), 3 Cox, C. C. 56. 

2971. Defended prisoner first.] — 

Where two prisoners are jointly indicted, & the 
second in the indictment only is defended by 
counsel, the latter will be permitted to address 
the jury before the other makes his statement, 
notwithstanding the rule established in H. v. 
Barber, No. 2967, ante, — R. v, Hazell & Bird 
( 1847), 2 Cox, C. C. 220. 

2972. .] — R. V, Balfour 

(1895), Times, Oct. 29. 
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V. Where three defended — Counsel for 
two ignorant of form of accusations.] 
— A., B. & C. were charged on a joint 
presentment with conspiracy to de- 
fraud. A, gave evidence on his own 
behalf & called witnesses. B. gave 
evidence on his own behalf, but called 
no witnesses & did not cross-examine 
any of A.'s witnesses. <3. gave no 
evidence & called no witnesses, & made 
at the trial no unsworn statement, but 
did ask a few questions of one of A. *8 
witnesses. The evidence given affected 
all the accused, who were separately 
represented by counsel. On the point 
of order in wliich, after the close of 
the evidence, counsel should address 
the Jury; — Held: the general rule 
that, where upon a joint presentment 


one prisoner calls evidence which is 
applicable to the others, the Crown lias 
a right of general reply, is correct, & 
should usually be adhered to, but the 
rule is not inflexible in the peculiar 
circumstances of this case, counsel for 
B. & O. being really unaware of the 
way in which the facts would bo 
presented against their respective 
clients counsel for A. should first 
address the jury followed by counsel 
for the Crown, counsel for B. & counsel 
for C. in that order. — R. v. Orton, 
[1922] V. L. R. 469.— AUS. 

a. Where one accused calls no wit- 
nesses .] — A. & B., bemg jointly 

charged with intent to oommit a 
felony, A. was represented by counsel 
but B. was not. The Crown evidence 
was that A. & B. had. committed the 


offence in company, A. having t 
revolver at the time. A. gave evidence 
in Ids own behalf In support of ai 
alibi, but was the only witness calle( 
by the defence in his own case. B. & 
B.*8 wife both gave evidence on B.' 
behalf in support of an alibi. A. 
counsel elicited from B. in crost 
examination the statement that A. i 
B. were not in company at the time c 
the alleged joint offence, & from B. 
wife the statement that A. had open] 
shown to various persons a revolv< 
widen was found at his residence, 
which It was suggested might be tl 
revolver above referred to : — Heli 
the order of the concluding addrese 
should he : First, B. ; secondly, pros 
cutor for the King ; tldrdly, counsel f 
A.— R. V . Canan, [1918] V. L. R. 390. 
AUS. 
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B. Conduct of Defence in General. 

2973. Opening the case — Counsel calling wit- 
nesses has right to open his case.] — Counsel who 
intends to call witnesses for the defence other than 
deft, has an absolute right to open his case to 
the jury. — B. v. Hnx (1911), 7 Or. App. Bep. 1, 
C. 0. A. 

2974. Right to cross-examine co-defendant — 
Right of reply by prosecution.] — B. v. Paget, No. 
2893, ante. 

2975. .] — When one prisoner gives evidence 

on oath inculpating another charged on a joint 
indictment, he is liable to be cross-examined by 
or on behalf of that other. — B. v. Had wen, [1902] 
1 K. B. 882 ; 71 L. J. K. B. 581 ; 86 L. T. 601 ; 
66 J. P. 456 ; 50 W. B. 589 ; 18 T. L. B. 555 ; 46 
Sol. Jo. 464 ; 20 Cox, C. C. 206, O. C. B. 
Annotations: — Reid. R. v. Hunting & Ward (1908), 1 Cr. 

App. Rep. 177 ; R. r. Maodonnell (1909), 2 Cr. App. Rep. 

322 ; R. r. Paul, R. v. McFarlane. 11920] 2 K. B. 183. 

2976. Right to cross-examine Witnesses for co- 
defendant.] — Upon the trial of A., B. & C. for a 
conspiracy, where after the case on the part of 
the prosecution is closed, C. only calls witnesses &> 
examines as to a conversation between himself & 
A., the counsel for the Crown may cross-examine 
such witnesses as to any other conversation between 
A. & C., although the evidence tend cliiefly to 
criminate A. — B. v. Kroehl (1818), 2 Stark. 343. 

2977. No right of defence to reply.] — 

If one of two joint defts. calls witnesses, the counsel 
for the other deft, may cross-examine such wit- 
nesses, & then the counsel for the prosecution may 
cross-examine them. But the counsel for the other 
deft, cannot again address the jury upon such 
evidence. — B. v. Painter &> Davis (1849), 13 
J. P. 381. 

2978. Right of defence to reply.] — On 

the trial of two prisoners, jointly indicted for man- 
slaughter, & separately defended, witnesses were 
called on the part of one of the prisoners, for the 
purpose of showing that the death of the deceased 
had been caused by the act of the other : — Held : 
the counsel for the latter had a right both to cross- 
examine such witnesses, & to reply upon their 
evidence.— B. i?. Wood (1853), 6 Cox, 0. C. 224; 
17 J. P. 714. 

Annotation: — Consd. R. v. Hadwen, [1902] 1 K. B. 882. 

2979. .] — Where two prisoners are 

jointly indicted, & a witness called by one of them, 
gives evidence criminatory of the other, the latter 
has a right, by himself or his counsel, to cross- 
examine that witness & address the jury in reply 
upon the evidence so given. — B. v. Bbrdett 
( 1855), Dears. C. 0. 431 ; 24 D. J. M. 0. 63 ; 6 
Cox, C. C. 458 ; suh nom. B. v. Luck, 24 L. T. O. S. 
280 ; 19 J. P. 87 ; 1 Jur. N. S. 119 ; 3 W. B. 246 ; 
3 C. L. B. 440, C. C. B. 

Annotations: — CoDSd. R. v. Hadwen, [1902] 1 K. B. 882. 

Refd. Allen v. Allen, [1891] P. 218. Mentd. Parnell v. 

G. W. Ry. (1876), 31 L. T. 126. 


2980. .] — B. V. Copley, No. 3100, 

post. 

2981. .] — The evidence of one party 

cannot be received as evidence against another 
p^arty in the same litigation unless the latter has 
had an opportunity of testing it by cross-examina- 
tion. 

It appears to us to be contrary to all rules 
of evidence, & opposed to natural justice, that 
the evidence of one party should be received as 
evidence against another party, without the latter 
having an opportunity of testing its truthfulness 
by cross-examination. In the case of prisoners 
jointly charged with an offence, the jury are always 
most carefiilly warned that what one may say 
inculpating the other, is not evidence against that 
other. The reason is because one prisoner cannot 
cross-examine another, &, therefore, their state- 
ments condemnatory of each other, unassailable 
by cross-examination, would be valueless. But 
when two prisoners are jointly indicted, & a witness 
called by one gives evidence criminatory of the 
other, the latter has a right by himself or his 
counsel to cross-examine that witness (Lopes, 
L.J.). — ^Allen V. Allen, [1894] P. 248 ; 63 

L. J. P. 120 ; 70 L. T. 783 ; 42 W. B. 549 ; 10 
T. L. B. 456 ; 6 B. 597, C. A. 

Annotations: — Consd. R. v. Hadwen, [1902] 1 K. B. 882 ; 

Brown v. Brown, [1915] P. 83. Refd. Henyley v. Hensley 

& Nevin (1920), 122 L. T. 814 ; Mourilyan v. MouriJyan, 

Mourilyan v. Mourilyan & Fazll (1922), 127 L. T. 403. 

Mentd. Do Gasquet James v. Mocklenbnrg-Schwerin, 

[1914] P. 63. 

2982. Witness for prosecution recalled — Right 
to cross-examine.] — Where, after the examination 
of witnesses to fact on behalf of a prisoner, the 
judge, there being no counsel for prosecution, 
calls back & examines a witness for the prosecution, 
the prisoner’s counsel has a right to cross-examine 
again if he thinks it material. — B. v. Watson 
(1834), 6 C. & P. 653. 

2983. Taking objections — Technical objections 
must be taken at the trial.] — Technical objections 
must be taken at the trial. — B. v. Payne (1909), 3 
Or. App. Bep. 259, 0. 0. A. 

2984. Defence of insanity — Must be raised at the 
trial.] — B. V. Atherley, [1909] 3 Cr. App. Bep. 
165, O. O. A. 

2985. .] — Where deft, deliberately re- 

fuses to raise the defence of insanity at the trial 
the ct. will not allow him to raise it on appeal. — 
B. V. Simpson (1910), 75 J. P. 56 ; 5 Cr. App. 
Bep. 217, C. C. A. 

2986. Counsel must not quote opinions of 

medical men from books.] — Where a plea of in- 
sanity is set up, the prisoner’s counsel has no right 
in his address to the jury to quote the opinions of 
medical men as given in their works. — B,. v. 
Crouch (1844), 3 L. T. O. S. 186 ; 9 J. P. 10 ; 1 
Cox, C. C. 94. 

2987. Conduct of counsel for defence — Jury to 
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^ b. Opening the case — Must address 
jury before witnesses examined .] — 
Prisoner’s counsel must, if at all, 
address the jury before he examines 
witnesses for the defence, & cannot bo 
1 allowed to do so afterwards. — 
Mannix’s Case (1841), Ir. Cir. Rep. 
lo3« — IR. 

— ; — ■ Right to address jury — 
After right waived,] — Prisoner’s counsel 
held entitled to address the jury after 
having gone into his defence, the 
Crown having produced a witness to 
contradict the testimony of ono of 
prisoner's witnesses, although, when 
the case for the Crown had closed, he 
had waived his right to address the 
jury.— -Murphy’s Case (1841), Ir. 


Cir. Rep, 117.— IR. 

d. Right to aMcrnaiive defence.] — 
There is nothing in law to prevent a 
man on his trial on a charge of culpable 
homicide from sotting up an alternative 
defence. — K. v. Yusuf Husain (1918), 
I. L. R. 40 AU. 284.— IND. 

e. Accused undefended — Jury ad- 
dressed by accused.}— Where an accused 
is undefended at the trial, the judge 
must bo careful to point out to the 
jury tho leading points in favour of 
the defence, but where the accused 
has himself made an elaborate address 
to the jury & has refused throughout 
a long trial to have counsel anAppellato 
Ct. ^ould not be astute in finding 
points overlooked by the trial judge 
in his charge. — R. v. Kelly (1916), 


35 W. L. R. 46 ; 11 W. W. R. 46.— 

CAN. 

f. Discretion of judge — Postponeynenf 
of cross-examination.] — A judge in a 
criminal case may in his discretion 
postpone tho cross-examination of a 
witness. — R. v. Chubb (1863), 2 N. S. W. 
S. C. R. 282.— AUS. 

g. Taking objections.] — Where 
prisoner is defended by counsel, any 
objection to the charge of the presiding 
judge, either for non-direction or for 
misdirection, must be taken at the 
trial, & if not then taken it cannot bo 
afterwards raised, especially where the 
evidence fully sustains the verdict. — 
R. V. Fiok (1866), 16 C. P. 379.— CAN. 

h. Names of witnesses — Should be 
lodged in court.} — The name & doslgna- 
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take law from Judge.] — The jury should take the ' 
law from the judge ; & therefore, where cases had 
been cited to the judge on a legal argument, & he 
had given an opinion on them, they were not 
allowed to be read to the jury in the address of 
the prisoner’s counsel to them. — K. v* Parish 
(1837), 8 C. &P. 94. 

2988. Must not suggest recommendation 

to mercy.] — It is improper for counsel for a prisoner 
to suggest to a jury to recommend a prisoner to 
mercy. — R. v. McIntyre (1847), 2 Cox, C. C. 
379. 

2989. Discretion of counsel — When Instructed 
to set up two inconsistent defences.] — If counsel is 
instructed to set up two inconsistent defences, he 
is entitled to use his discretion as to which he will 
put forward, — R. v* Denoel (1916), 85 L. J. K. B. 
1766 ; 114 L. T. 1215 ; 32 T. L. R. 473 ; 25 Cox, 
0. O. 429 ; 12 Cr. App. Rep. 49, 0, C. A, 

2990. Summing up by counsel — Right to make 
observations on whole case.] — R. v. Wainwright 
(1875), 13 Cox, C. 0. 171. 

AnnotcUion : — Befd. R. v. Christio, [1914] A. C. 545. 

C. No Evidence to go to Jury, 

2991. Meaning of “ evidence to go to Jury.”] — 

The meaning of the phrase “ evidence to go to the 
jury ” is such evidence that if the jury found in 
favour of the party for whom it was offered, the 
ct, would not upset the judgment. — Pabbatt v* 
Blunt & Cobnpoot (1847), 9 L. T. O. S. 103; 

2 Cox, C. C. 242. 

2992. Duty of defending coimsel — To make 
submission in a proper case.] — In a proper case 
counsel for the defence ought to submit, at the 
close of the case for the Crown, that there is no 
evidence to go to the jury. — R. v. White (1918), 
13 Cr. App. Rep. 211, C. C. A. 

2993. Duty of Judge — To withdraw case on sub- 
mission — If no case.] — When at the close of the 
evidence for the prosecution there is no case to 
go to the jury, the ct. on a submission, ought to 
withdraw the case from them. — R. v* Leach (1909), 

2 Cr. App. Rep. 72, C. C. A. 

2994. May withdraw case where no sub- 

mission made.] — (1) Prisoner was convicted on an 
indictment charging him with burglary, larceny, 
& receiving, & sentenced to twelve months’ im- 
prisonment with hard labour. On an appeal 
from the conviction : — Held : as the evidence only 
justified a verdict of guilty on the count for re- 
ceiving, the ct. would reduce the sentence to six 
months, as it could not feel confident that the 
sentence of twelve months would have been im- 
posed had the jury foimd the prisoner guilty of 
receiving only. 

(2) If at the close of the case for the prosecution 
the judge considers that there was no evidence to 
go to the jury, he might, on his own initiative, 
stop the case, but, in the absence of a submission 
on behalf of prisoner that the case ought not to 
go to the jury, he was not in law bound to stop it. 

(3) Where the case proceeds & evidence is 
given for the defence which is evidence against 
the prisoner, & on which he is convicted the ct. 
will not quash the conviction on the ground that 
there was no evidence against the prisoner in the 
case for the prosecution. — R. v, George (1908), 


73 J. P. 11 ; 26 T. L. R. 66 ; 1 Or. App. Rep. 168, 
0. O. A. 

Annotatiom : — As to (2) Reid. R. v. Loach (1909), 2 Cr. ApP* 

Rep. 72. As to (3) FoUd. R. v, Jackson (1910), 74 J. F. 

362. Eefd. R. t». Fraser (1911), 76 J. P. 168 ; R. v. Power, 

[1919] 1 K. B. 672. 

2995. .] — J, was indicted for stealing. 

At the close of the case for the Crown there was no 
evidence against hhn, but he made no submission 
to that effect, & the judge who tried the case did 
not withdraw it from the jury, J. then called 
evidence on behalf of the defence, which afforded 
evidence of his guilt, & he was convicted. — R. v. 
Jackson (1910), 74 J. P. 362 ; 6 Or. App. Rep. 22, 
C. 0. A. 

2996. Where case left to Jury — Although no 
evidence to go to Jury — Whether evidence called for 
defence can be regarded.] — R. v* George, No. 2994, 
ante. 

2997. .] — J., who was a breeder 

of pheasants, left his cottage on Dec. 28, at 
3.15 a,m., with nothing in his hands. Three 
horns later he returned carrying a sack containing 
eleven tame pheasants. .7. was tried for larceny, 
& the case for the prosecution consisted of the 
above facts given in evidence by the police who 
were watching J.’s cottage. No one was called to 
prove that he had lost any live tame phe^ants. 
J.’s counsel submitted that there was no evidence 
of larceny to go to the jury ; but this contention 
was overruled & J. was convicted: — Held: (1) 
there was no evidence of larceny to go to the jury ; 
(2) counsel for prisoner having taken the point, 
at the close of the case for the prosecution, that 
there was no evidence to go to the jury, the Ct. 
of Criminal Appeal would not look to see whether 
any evidence of larceny was elicited subsequently 
in the case for the defence. — R. v. Joiner (1910), 

74 J. P. 200 ; 26 T. L. R. 265 ; 4 Cr. App. Rep. 
64, 0. C. A. 

Annotations : — N.P. R. v. Fraser (1911), 7 Cr. App. Rep. 99 ; 

R. V, Power, [1919] 1 K. B. 572. 

2998. .] — R. V. Jackson, No. 

2995, ante. 

2999. .] — There was no suffi- 

cient evidence when the case for the prosecution 
closed to be left to the jury. ... Of course, if the 
evidence for the defence supported what was 
wanting the ct. would not interfere (Lord Alver- 
STONE, C.J.). — R. V. Pearson (No. 1) (1908), 72 
J. P. 449 ; 1 Cr. App. Rep. 77, C. C. A. 
Annotations : — Refd. R. v. Howolle & Allen (1908), 1 Cr. App. 

Rep. 197 ; R. v. Fraser (1911), 7 O. App. Rep. 99 ; R. v. 

Power, [1919] 1 K. B. 572. 

8000. .] — Where an objection is 

taken by counsel unsuccessfully, & he then calls 
evidence, this ct. is not bound to disregard the 
effect of that evidence (Lord Alverstone, C.J.). — 
R. V. Fraser (1911), 76 J. P. 168; 7 Cr. App. 
Cas. 99, C. C. A. 

Annotation: — FoUd. R. t?. Power, [1919] 1 K. B. 672. 

8001. .] —Where at the close of 

the case for the prosecution it is submitted that 
there is no evidence to support the charge, but the 
judge rules that there is a case to answer & evidence 
adversely affecting the prisoner is then given for 
the defence, the Ct. of Criminal Appeal, even if 
they consider that the judge’s ruling was wrong, 
are not bound to disregard the effect of the evidence 
for the defence, & will not quash the conviction on 
the ground that the evidence for the prosecution 


tlon of every witness to be examined 
for the defence must be duly lodged 
with the Clerk of J ustlclary, & notice 
by letter to the Crown officers of the 
Intention to examine such witnesses 
is not sufficient. — H.M. Advocate v. 


Mtrm (or Mure) (1858), 3 Irv. 280. — 
SCOT, 
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k. Duty of judge — To wUMraw 


case .] — ^A Judge has no power, in the 
absence of statutory authority, to 
withdraw a case from the hands of the 
Ju^ after prisoner has been arraigned. 
— R. V . Lambert & Hayward (1915), 
S. R. 213.— S. AF. 
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disclosed no case if it has been sufficiently supple- 
mented by the evidence for the defence. — R. v. 
Power, [1919] 1 K. B. 672 ; 88 L. J. K. B. 693 ; 
120 L. T. 677 ; 83 J. P. 124 ; 35 T. L. R. 283; 
26 Cox, 0. 0. 399 ; 14 Or. App. Rep. 17, 0. 0. A. 

8002. .]~R. v. Hogan, No. 1937, 

ante* 

3003* Joint trial — Submission upheld as to one 
accused — ^Time for acquittal & discharge.] — In 

an action of tort against several, if there bo 
evidence against some only, & none against others, 
it is discretionary with the judge at nisi pritts, 
whether he will direct the acquittal of such defts., 
against whom there is no evidence, at the close 
of pltf.’s case, for the purpose of making them 
witnesses for co-defts. But such an intermediate 
acquittal is not a matter which defts.’ counsel can 
claim of right. — Davis v. Living (1810), Holt, 
N. P. 275, N. P. 

3004. ,] — A co-deft. against 

whom pltf. has given no evidence, has no right to 
an acquittal to be made a witness, until all the 
other evidence for defts. is finished. — Wright r. 
Paulin (1824), Ry. & M. 128, N. P. 

8006. .] — Carpenter v. Jones 

(1828), Mood. & M. 198, n. 

Annotation : — Befd. Leach v. Wilkinson (1836), 1 Mood. & R. 

537. 

3006. .] — A person jointly in- 

dicted with another under Prevention of Cruelty 
to, & Protection of , Children Act, 1889 (c. 44), s. 7, 
but against whom no case is made out, is, never- 
theless, not entitled to be discharged at the close 
of the case for the prosecution where the other 
person charged elects to give evidence. — R. v. 
Martin (1889), 17 Cox, C. C. 36. 

D. Accitsed as a Witness. 

3007. Should be informed of right to give 
evidence.] — A prisoner ought to be distinctly told 
that he has a right to give evidence on his own 
behalf. — R. v. Warren (1909), 73 J. P. 369 ; 25 
T. L. R. 633 ; 2 Cr. App. Rep. 194, C. C. A. 
Annotation : — Refd. R. v. Graham (1U22), 17 Cr. App. Rep. 40. 

3008. Whether omission to do so ground for 

quashing conviction.] — An undefended prisoner 
should always be informed of his right to give 
evidence on oath or to make an unsworn statement 
to the ct., but a mere omission on the part of the 
judge to Morm him of this right is not a ground for 
quasliii^ a conviction. — R. v. Yeldham (1922), 
128 L. T. 28; 27 Cox, C. C. 315; 17 Cr. App. Rep. 
18, O. C. A. 


3009. .] — Neglect to inform a deft. 

on trial that he is entitled to give evidence on oath 
& to call witnesses may be a ground for quashing 
a conviction. — R. v, Graham (1922), 17 Or. App. 
Rep. 40, C. C. A. 

3010. Should be called as first witness for defence.] 

— R. V. Morrison (1911), 6 Cr. App. Rep. 159, 

C. C. A. 

3011. Liability to cross-examination. ]~Whpe 
a prisoner is on his trial for an offence in which 
ho may & does give evidence, he may be cross- 
examined to the same extent as in the case of an 
ordinary witness. — R. v. Gawthrop (1895), 69 
J. P. 377. 

As to limits of cross-examination, see Part VI., 
Sect. 3, sub-sect. 2. 

Failure of accused to give evidence — Comment 
by judge.] — See Sect. 7, sub-sect. 12, C., post. 

Evidence of accused.] — See Part VI., Sect. 3, 
sub-sect. 2, post. 

E. Statement hy Accused. 

3012. Statement by accused through his counsel — 
Not permitted as to facts.] — A prisoner’s counsel, 
in addressing the jury, will not be allowed to state 
anything which he is not in a situation to prove 
by evidence, or which is not already in proof, & 
the counsel for the prisoner will not be allowed to 
state prisoner’s story, unless he is able to confirm 
it by evidence. — R. v. Beard (1837), 8 C. & P. 142. 
Annotation : — ^Refd. R. v. Burrows (1838), 2 Mood. & R. 124. 

8013. If made gives right of reply.] — 

Counsel for prisoners in felony have no right to 
give the prisoners’ statement of the facts. A 
statement of facts not intended to be proved gives 
a reply to the counsel for the prosecution. — 11. v. 
Butcher (1839), 2 Mood. & R. 228. 

3014. .] — A prisoner on his trial 

defended by counsel is not entitled to have his 
explanation of the case to the jury made through 
the mouth of his counsel, but may, at the conclusion 
of his counsel’s address, himself address the jury & 
make such statement, subject to this, that what 
he says will be treated as additional facts laid 
before the ct., & entitling the prosecution to the 
reply. — R. v. Shimmin (1882), 15 Cox, C. C. 122. 

3015. Statement before magistrate read.] — 

R. V. Haines, No. 2961, ante. 

3016. Statement permitted as to accused’s 

Intention.] — Prisoner’s counsel allowed to make a 
statement on the part of prisoner to show that the 
trigger of the gun was pulled without any intention 


3003 i. Joint trial — Svhmission up~ 
held as to one accused — Time for acquittal 
<& discharge.] — Where no evidence 
appears offainst one of several prisoners 
ho ought to be acquitted at the close 
of prosecutor’s case. — R. v. Hambly 
(1859), 16 U. C. R. 617.— CAN. 

l. Discretion of judge.] — The 

judge Is not bound . to order ac- 
quittal of one of prisoners joined in 
an indictment at the close of the case 
for the Crown, where evidence is to be 
adduced on behalf of the other 
prisoners. — R. v. Kennedy (1856), 
3 N. S. R. (2 Thom.) 203.— CAN. 

m. Where prosecution defective — 
Evidence of accused.] — Though the case 
for the prosecution may be defective 
through inaufflclont evidence, but the 
trial proceeds, & evidence Is given on 
behalf of accused, the latter evidence 
may be taken advantage of to establish 
accused’s guilt. — R. v. HuaHES, [1921] 
1 W. W. R. 119 ; 65 D, L. R. 697 ; 36 
Can. Crlm. Cas. 103.— CAN. 
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n. Should he called as first witness 


for defence — No fixed rule.] — There is 
no rule of law which prevents an 
accused person giving evidence even 
after he hac called other witnesses for 
the defence. It is desirable that ho 
should bo the first witness called where 
witnesses are ordered out of ct. This 
rule does not apply to an accused 
person who makes a statement. — 
R. V. Richards, McDonald & Aungeb 
(1918), S. A. L. R. 316.— AUS. 

30111. Liability to cross-examination. ] 
— If accused makes a statement & 
afterwards testifies on oath as a 
witness the only limit of his liability 
to he cross-examined is that contained 
in Crimes Act, 1900, s. 407 (1) (6).— 
Brown v. R. (1913), 17 C. L. R. 67().— 
AUS. 

8011 ii. .] — ^An accused giving 

evidence must submit it to cross- 
examination. — R. V. Gravel, [1918] 
Q. R. 28 K. B. 146.— CAN. 

o. By co-defendant,] — Where 

two prisoners are jointly indicted & 
one of them gives e^dence which does 
not incriminate the other, the latter 


has no right to cross-examine the 
former. — R. v. Mutch (1894), 15 N. S. 
W. L. R. 226.— AUS. 

p. Failure of accused to give evi- 
dence — Comment by counsel.}— Coxm- 
sol are not allowed to comment on 
fact of prisoner refraining from going 
into the witness box. — R. v. Lynch, 
[1919] S. A. L. R. 325.— AUS. 


PART VII. SECT. 7, SUB-SECT. 8.— E. 

q. Statement hy accused through his 
counsel — Not to include inadmissible 
evidence.] — Counsel for prisoner may 
open to the jury the facts which 
prisoner intends to include in his state- 
ment to the jury, but counsel must not 
open such facts to the jury as the 
evidence which he proposes to adduce 
at the trial if such evidence heis been 
ruled to be inadmissible. — R. v. 
McMahon (1891), 17 V. L. R. 335.— 
AUS. 

r. Whether in lieu of evidence. _ 
Prisoner is not entitled to make state 
mont to the jury in lieu of giving 
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Sect, 7. — The hearing: Sub-sect 8, E, <&: F,; sub- 
sect 9, J..] 

of firing it.— R. v. Weston (1879), 14 Cox, 0. C. 
346. 

3017. Irrelevant & irregular statement by 
accused — Power ol Judge to refuse to allow.] — 

A judge has the right to refuse to allow a prisoner 
on his defence to make a statement irrelevant to 
the issue or subversive of law. — R. v, Dunn & 
O’Sullivan (1922), 91 L. J. K, B. 863; 38 
T. L. R. 907 ; 67 Sol. Jo. 49 ; mb nom. R.v. Dunn, 
R. V O’Sullivan, 128 L. T. 27 ; 27 Cox, C. C. 312 ; 
17 Cr. App. Rep. 12, C. C. A. 

3018. Right to make statement on oath — Effect 
of irregularity — Criminal Evidence Act, 1898 
(c. 36), s. 1 (g), (h).] — If the ct. allows deft, either, 
when he is on oath, to read a statement from the 
witness-box, or to have his statement read for 
him by some one else, this is by way of indulgence 
to him, & if there is any irregularity under Criminal 
Evidence Act, 1898 (c. 36), s. 1 (g) & (h), he cannot 
make it a ground of appeal.] — R. v. Elliott (1909), 
100 L. T. 976 ; 2 Or. App. Rep. 171, C. C. A. 

F. Bight of Accused to address the Jury, 

3019. When defended by counsel — Accused 
cannot address the Jury in addition to his counsel.] 

— If a prisoner employs counsel to examine & 
cross-examine witnesses, he will not be allowed to 
do so himself in addition, but it will be at Ids 
option whether he or his counsel address the jury. 
— R. V, Redhead {alias Yorke) (1795), 25 State Tr. 
1003. 

3020. .] — ^If, in a case of felony, 

prisoner’s counsel has addressed the jury, prisoner 
himself will not be allowed to address the jury 
also. — R. V, Boucher (1837), 8 C. & P. 141. 

3021. .] — Where a prisoner is defended 

by counsel he has no right to make two state- 
ments to the jury, one by himself, the other by 
his counsel. — R. v. Burrows, Huddy <& Day 
(1838), 2 Mood. & R. 124. 

3022. ,] — A foreigner, indicted for 

felony, being unable to speak English, the pro- 
ceedings were explained to him by an interpreter. 
He was defended by counsel, who cross-examined 
the witnesses for the prosecution, at the close of 
which the judge, through the interi)reter, acquainted 
prisoner that he might choose whether he would 
make his defence Idmself or allow his counsel to 
make it for him, but that both could not be heard. 
— R. V. Teste (1858), 4 Jur. N. S. 244. 

3023. ,] — A prisoner will be allowed to 

make his own statement to the jury, but his 
counsel cannot be permitted afterwards to address 
the jury for him. 

The right of reply where no evidence is called 
for the defence, on behalf of the Crown in Mint 
Cases, not admitted. — R, v, Taylor (1859), 

1 F. & F. 535. 

3024. Except on charge of treason.] 

— Prisoner, in a case of high treason, has a right 
to address the jury in addition to the speeches of 
liis counsel. — R. v, Collins (1832), 5 C. & P. 305. 

3025. Accused can address Jury before his 

counsel — Where counsel only argues points of law.] 
— On the trial of a misdemeanour, deft, cannot 
have the assistance of counsel to examine the 
witnesses, & reserve to himself the right of 


( addressing the jury ; but if he conducts his defence 
himself, any point of law arises which he pro- 
fesses himself unable to argue, the ct. will hear 
this argued by his counsel. — R. v. White (1811), 
3 Camp. 98, N. P. 

3026. .]-~(l) On the trial of 

an indictment for perjury the judge will allow 
deft, to address the jury, & cross-examine the 
witnesses, & his counsel to argue points of law. — 
R. V. Parkins (1824), 1 a & P. 548 ; Ry. & M. 166, 

N. P. 

8027. Only In special circumstances.] 

— Although the judge will, under very peculiar 
circumstances, allow a prisoner, charged with 
felony, to make a statement before his counsel 
addresses the jury, this is not to be considered as a 
precedent with respect to the general practice in 
such cases. — R. v, Walkling (1838), 8 C. & P. 243. 

3028. .] — A prisoner charged 

with felony, who is defended by counsel, ought 
not to be allowed to make a statement in addition 
to the defence of counsel, unless under very 
particular circumstances, & the general rule ought 
to be, that a prisoner, defended by counsel, should 
be entirely in the hands of his counsel. That 
rule should not be infringed on, except in very 
special cases. — R. v. Rider (1838), 8 C. & P. 539. 
Annoiation : — N.F. II. v. Manzano (1860), 6 Jar. N. S. 406. 

3029. .] — On the trial of a case 

of shooting, with intent to do grevious bodily 
hami, there having been no person present at the 
time of the offence but the prosecutor & prisoner, 
the latter was, under these special circumstances, 
allowed to make a statement before his counsel 
addressed the jury. — R. v, Malings (1838), 8 
C. & P. 242. 

Annotations Folld. Tl. v. Walldinfc (1838), 8 C. & P. 243. 

N.F. K. V. Taylor (1859), 1 F. & F. 635. Refd. R. v. 

Burrows (1838), 2 Mood. & R. 124 ; R. t>. Manzano (1860), 

2 F. & F. 64. 

3030. .] — The prisoner, in a case of 

murder, allowed to make a statement to the jury 
as to how he became possessed of the clothes. — 
R. V, Manzano (1860), 2 F. & F. 64 ; 6 Jur. N. S. 
406. 

3031. .] — Even where prisoner is de- 

fended by counsel, he will be permitted to make 
a statement in his defence, &> afterwards his counsel 
may address the jury & comment upon prisoner’s 
statement, together with the evidence for the 
prosecution. — R. v. Dyer (1844), 4 L. T. O. S. 
196 ; 1 Oox, C. 0. 113. 

Annotations Folld. R. v. Williams (1846), 1 Cox, C. C. 363. 

Refd. R. V. Taylor (1859), 1 F. & F. 635. 

8032. .] — The practice in JR. v. Dyer, 

No. 3031, ante, permitting prisoner to state his 
defence to the jury before his counsel addresses 
them, is a proper practice & will be admitted. — 
R. V, Williams (1846), 1 Cox, O. C. 363. 

3033. .] — Prisoners, who were 

defended by counsel, were indicted for maliciously 
shooting at the prosecutor, & at the conclusion 
of the evidence for the prosecution, without 
waiting for their counsel, they themselves 
addressed the jury in their defence. When 
they had concluded their observations, the judge 
permitted their counsel to address the jury in 
their behalf. — R. v, Stephens (1871), 11 Oox, 

O. O. 669. 

3034. .] — A prisoner defended by 

counsel may make a statement to the jury, pro- 


evidence on oath. — R. v. Krapchenko 
(1914), 28 W. L. R. 76.— CAN. 

f. Ilight to make unsworn staiernent 
— When defended by counsel.] — A 
prisoner defended by counsel has no 
right to make on unsworn statement. — 


UAMPBELL, [1019J 1 W. W. I 

1. — CAN. 

PART VII. SECT. 7, SUB-SECT. 8.-1 

When defended by counsel — Stai 
ment of facts.}— A prisonor on his tria 


defended by counsel, may, at the 
conclusion of his counsels address, 
himself make a statement of facts to 
the Jury, but the prosecution will be 
entitled to reply. — R. v, Rogers (1888), 
1 B. C. R. pt. 11, 119.— CAN. 
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vided he does so before the speech of counsel 
for the defence. — R. v. Masters (1886), 50 J. P. 
104. 

3035. .]— R. r. Blades (1880), 

Archbold’s Criminal Pleading, Evidence & Practice, 
26th ed. 203. 

3036. Prosecution may reply.] — R. 

V. Doherty, No. 302, a7ite, 

3037. .] — A prisoner, who is defended 

by counsel, can make a statement to the jury 
without being sworn before his counsel addresses 
the jury, instead of giving evidence under the 
Criminal Evidence Act, 1898 (c. 36). — R. v. Pope 
(1902), 18 T. L. R. 717. 

3038. Not after summing up by prose- 

cution.] — An unsworn statement made by a 
defended prisoner who calls no evidence must be 
made before & not after the speech made by 
counsel for the prosecution in summing up his 
evidence.-~R. v. Sherriff (1903), 20 Cox, C. C. 

Annolalion .—Mentd. Nyo v. Niblett (1917), 16 L. G. R. 57. j 

3039. Whether accused can address jury 

after his counsel — Right of prosecution to reply.] — 
R. V, Shimmin, No. 3014, a7itc. 

3040. Where no witnesses called.] — ! 

R. V. Hull & Smith (1880), Archibold’s Criminal 
Pleading, Evidence Practice, 26th ed. 203. 

3041. Not if he calls witnesses.] — 

Upon the ti*ial of a prisoner who is defended by 
counsel, prisoner, after liis counsel’s address to 
the jury will be allowed to make a statement of 
facts to the jury. But when it is proposed to 
call witnesses for the prisoner it will not be com- 
petent for him to make any statement to the jury 
in addition to his counsel’s address. — R. r. Mill- 
house (1885), 15 Cox, C. C. 622, 

3042. Counsel not permitted to address jury 

& put in written statement by accused.] — On two 
persons being charged with robbery with violence, 
counsel for one of them proposed to put in a written 
statement of his client who had an impediment in 
his spe^ech which made him unintelligible. He 
also claimed the right to address the jury on behalf 
of his client '.--Held : he must elect either to put 
in prisoner’s statement or make a speech, but 
could not do both. — R. v, Attwood & Tatiiam 
(1884), 29 Sol. Jo. 29. 

3043. When not defended by counsel — Should be 
informed of right to address jury — Omission does 
not invalidate conviction.] — A person charged 
with an olTence has no right to give evidence on 
his own behalf before the grand jury. The 
judge ought to inform an undefended prisoner 
of his right, on his trial, to address the jury on his 
own behalf, but the omission of the judge to do so 
does not invalidate the conviction. — R. r. Saun- 
ders (1898), 63 J. P. 24 ; 15 T. L. R. 104, C. C. R. 
Annotaiion .-—Reid. R. v. Yeldliam (1922), 128 L. T. 28. 

3044. .] — R. Yeldham, No. 

3008, anic. 


Sub-sect. 9. — Proceedings after Close 
OP Defence 

A. Calling further Evidence, 

3045. For defence — During final speech for 
prosecution.] — R. v, Morrison, No. 3010, ante. 

3046. When witness for prosecution 

recalled — Accused may give evidence in rebuttal.] 

— Where a witness is recalled after the summing-up 
& interrogated prisoner has a right to cross- 
examine him & to give evidence in rebuttal. — 
R. v. Howarth (1918), 82 J. P. 152 ; 13 Cr. App. 
Rep. 99, C. C. A. 

3047. By prosecution — To rebut evidence of good 
character of defendant.] — Wliere witnesses to 
character are called by prisoner, prosecutor may 
call others to contradict them, though, except in 
the case of a previous conviction, it is very un- 
common to do so. — R. V, Hughes (1843), 2 

L. T. O. S. 247 ; 1 Cox, C. 0. 44. 

Annotation : — Refd. R. V. Rowton (1865), 34 L. J. M. C. 57. 

3048. .] — Semble : it witnesses to 

character are called for prisoner, witnesses may be 
called in reply on behalf of the prosecution, to 
show general or specific acts of bad conduct. — 
R. V. Lovejoy (1850), 14 J. P. 592. 

3049. .] — Where witnesses arc called 

on the part of prisoner to give evidence of his 
gcmcral good character, it is not competent to the 
prosecution to call witnesses to give evidence of 
prisoner’s general bad character. — R. v. Burt 
(1851), 5 Cox, C. C. 284. 

Annotation: — Dbtd. R. r. Rowton (1865), 13 W. R. 4 36. 

3050. .]— R. V. Gerard (1852), T. & 

M. 631. 

3051. .] — If a prisoner on his trial 

gives evidence that his character is good, it is 
open for the prosecution, by way of reply to prove 
that the prisoner’s character is bad {per Cur. 
Martin, B. dub.). 

Evidence of character must not be evidence of 
particular facts, but must be evidence of general 
reputation only, having reference to the nature 
of the charge {per CuR. Erle, C.J. & Willes, J. 
diss.). 

A witness’s individual opinion respecting the 
general character & disposition of the prisoner 
with reference to the charge is admissible, though 
such witness knows nothing of the prisoner’s 
general reputation (Erle, C.J. Willes, J.). — 
R. V. Rowton (1865), Le & Ca. 520 ; 5 New Rep. 
428 ; 34 L. J. M. C. 57 ; 11 L. T. 745 ; 29 J. P. 
149 ; 11 Jur. N. S. 325 ; 13 W. R. 436 ; 10 Cox, 
C. C. 25, C. C. R. 

3052. To rebut evidence of bad character 

of prosecutrix — On charge of rape.] — On a trial for 
rape witnesses may be called on prisoner’s behalf 
to prove general indecency of the prosecutrix, & 
witnesses for the prosecution may then be called 
to rebut their testimony. — R. v. Tissington 
(1843), 1 L. T. O. S. 458 ; 1 Cox, C. C. 48 

3053. To rebut statement of deceased 


PART VII. SECT. 7, SUB-SECT. 9.- A. 

-Ri/ prosecution — To rebut fresh 
evidence elicited in cross-examination .] — 
was charged on tlireo counts 
with having obtained money from the 
Naval Department by false protenccH. 
In the cross-examination of one of the 
witnesfics for the Crown evidence was 
elicited to the effect that the accused 
had repaid to the department a sum 
of money. 

The Crown called evidence to 
show that the repayment in question 
in respect of alleged defalcations 
than those charged : — Held : 
the evidence was properly admitted 
on the ground that whore one party 
introduces in evidence part of a 

J. — VOL. XIV. 


transaction tho other party may 
answer that evidence by proving tho 
balance of the transaction, so as to 
show that the complexion sought to 
be given is not the right one. — R. tv 
Donoqhue, [1917] V. L. R. 449.— AUS. 

b. — .) — On the trial of the 

master of a vessel for scuttling her, 
the principal witness for tho Crown, 
who had himself done the act of 
scuttling the vessel at the inst^ation 
of prisoner, on liis examination in 
chief stated that he bored auger holes 
in the air streak. On cross-examina- 
tion he was asked how far below the 
water he bored, etc. On tlio part of 
the defence it was sworn by several 
witnesses that the air streak of the 


vessel alleged to have been scuttled 
ivas above the load-line, & that if the 
holes were bored in the air streak they 
must have come out above tho water. 
Tho Chief Justice allowed the Crown 
to call rebutting evidence for tho 
purpose of showing that the air streak 
was below the load lino : — Held : the 
evidence was properly allowed. — R. v. 
Tower (1880), 20 N. 13. R. 168. — CAN. 

^ ] — Qn a trial for 

rape, prosecutrix w'as cross-examined 
by prisoner’s counsel, as to statements 
made by her to one D., relating to tho 
transactions in question. The cross- 
examination was for tho purpose of 
showing that such statements varied 
from those made by prosecutrix on 
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Favourable to accused.] — R. v, Thompson, No. 
2913, ante. 

3054. To disprove an alibi.] — In a case of 

felony, where the defence was an alibi, the wit- 
nesses for prisoner stated that they respectively 
saw him at various places on his route from 
Gloucestershire to Warwickshire for two days 
before, & up to the time of the felony being 
committed : — Held : the counsel for the prosecu- 
tion might call a witness in reply, to prove that the 
Ijrisoner had said he was at home on those days. — 
R. V. Findon (1833), 6 C. & P. 132. 

3056. — — .] — When the defence sets up 

an alibi, it may be contradicted (even as to an 
immaterial date) by rebutting evidence. Semhle : 
There is no objection to a prisoner being arraigned 
on an indictment under Prevention of Crimes Act, 
1871 (c. 112), s. 7, alleging a previous conviction, 
after he has been tried on another indictment 
found at the same time. — R, v. Froggatt (1910), 
4 Cr. App. Rep. 115, O. C. A. 

3056. To rebut unforeseen evidence called by 

accused.] — Where prisoner calls evidence to prove 
new matter which could not be foreseen by the 
prosecution the prosecution is entitled to give 
evidence in reply to contradict it. — R. v. Frost 
(1840), 9 C. & P. 129; 4 State Tr. N. S. 85, 386 ; 
1 Town. St. Tr. 1 ; Gurney’s Reps. 749. 


Aniwiations : — Consd. R. v. Crippen, [1911] 1 K. B. 149. 
Mentd. II. v. O ’Connell (1844), 5 State Tr. N. S. 1 : K. v. 

^ ^67 ; 11. V . Smith O’Brien 

(1848), 7 State Tr. N. S. 1 ; R. v. Dully (1849), 7 State Tr. 
N. S. 795 ; R. v. Bird (1851), 6 Cox, C. C. 20 ; Mansell r. 
R. (1857), 8 E. & B, 54 ; R. v. Bernard (1858), 8 State Tr. 
N. S. 887 ; R. v. Burke (1867), 10 Cox, C. C. 519 ; Dillon v. 

(1887), 16 Cox, C. C. 245 ; R. v. Bliss 
Hill (1918), 82 J. P. 194. 


3057. — On the second trial of an 

indictment for perjury, fresh witnesses for the 
defence were called to prove facts confirming 
prisoner’s alleged false statement. A witness 
called by prosecutor to contradict a fact deposed 
to by them, was allowed to prove that on the 
former trial a particular question was put to him 
on his cross-examination by prisoner’s counsel, 
in order to show that at that time the prisoner’s 
counsel had notice of the testimony now given, 
but did not venture to call the witnesses. — R. 
Coyle (1855), 26 L. T. O, S. 130 ; 7 Cox, C. C. 


3058. Must be confined to matters which 

negative case for defence.]— On an indictment for 


a larceny, if prosecutor rests his case on prisoner’s 
recent possession of the goods, & prisoner call a 
witness to prove that he, prisoner, bought them of 
T. ; if the prosecutor call T., he can only ask him 
as to such matters as go to negative prisoner’s 
case, & cannot prove by him that he saw prisoner 
commit the theft. — R. v. Stimpson (1826), 2 
C. & P. 415. 

Annotation ; — Refd. R. v. Crippen (1910), 27 T. L. R. 69. 

3059. Not to confirm original case.] — 

Any evidence that is a confirmation of the original 
case, cannot be given as evidence in reply ; tSt the 
only evidence that can be given in reply is that 
which goes to cut down the defence, without 
being any confirmation of the original case. — 
R. V . niLDiTCH (1832), 5 C. & P. 299. 

Annotations : — Re!d. R. v. Crippon (1910), 5 O. App. Rep. 

255. Mentd. Budd V. Davison (1880), 29 W. R. 19l 

3060. Not for mere repetition of former 

evidence.] — It is an abuse of the right of calling 
rebutting evidence to recall a witness merely 
to repeat his evidence in cliief. — R. v, Sullivan, 
[1923] 1 K. B. 47 ; 91 L. .1. K. B. 927 ; 120 L. T. 
643 ; 86 J. P. 167 ; 27 Cox, 0. 0. 187 ; 16 Cr, 
App. Rep. 121, 0. C. A. 

3061. Evidence omitted per incuriam.] — 

Where counsel for the prosecution intending to 
put in evidence to reply, begins his reply to the 
jury before doing so per incuriam — he ought not 
therefore to be debarred from the right to put 
in his evidence in the usual course. 

In an indictment for highway robbery, accom- 
panied by violence, witnesses were called for 
prisoner, to show that he had received certain 
marks of blood on his coat before the robbery ; — 
Held ; it was competent to the prosecution to 
put in the prisoner’s statement before the magis- 
trate, wherein he gave a dilTerent account of tke 
same matter. — R. v. White (1847), 9 L. T. O. S. 
24 ; 11 J. P. 246 ; 2 Cox, C. C. 192. 

Annotation: — Refd. R. v. Crippen (1910), 27 T. L. R. 69. 

3062. Discretion of judge to allow — 

Surprise.] — Applt. was convicted on an indictment 
charging him with receiving property knowing 
it to have been stolen. The indictment charged 
L. & B. with stealing three bags of wool, & also with 
receiving the wool, & applt. with receiving it. 
L. pleaded guilty to receiving, B. not guilty on 
both counts, <fc applt. not guilty. 

After the case for the prosecution had closed, 
B. went into the box & gave evidence, & called 
witnesses on his own behalf, but not L. Counsel 


her direct exaniiTiation : — Hfld : D. 
might be examined for the prosecution, 
os to the statements so made to her by 
prosecutrix. — R. v. Hayes (1840), 1 
Craw. & D. 367.— IR. 

3064 i. To disprove, alibi. ] — A f ter 

the cose for the Crown & accused was 
closed, the Crown called witness in 
reply whose evidence changed by a few 
minutes the exact time of the crime 
as stated by the CYown’s previous 
witnesses, & which tended to weaken 
the alibi set up by the accused : — 
Held : to allow tho evidence was 
entirely in the discretion of the judge, 

& there was no legal prejudice to the 
accused, as he was allowed an oppor- 
tunity to cross-examine & meet the 
evidence. — R. v. Wong On & Wong 
Gow (1904), 10 B. C. R. 555. — CAN. 

3064 ii. . ] — After prisoner’s 

case had closed, counsel for the Crown 
was allowed to give in evidence a state- 
ment of prisoner’s meet the case of 
an alibi set up for him. — JMohide’s 
Case (1841), Ir. Cir. Rep. 40.— IR. 

8064 iJi. .1— When a wit- 

ness for the prosecution had deposed to 
having been present at the burning of 
a house, for which prisoners were i 


indicted, & evidence had been given on 
the part of prisoners to show that it 
was imi)0S8ible that the witness could 
have been there : — Held : tho Crown 
was then entitled to go into a rebutting 
case 08 to such evidence. Msoners 
could not after the rebutting case had 
closed, give any further evidence to 
exi)lain it. — M‘D owai/8 Case (1842), 
Ir. Cir. Rep. 640.— IR. 

8064 iv. . 1 — ^Whero evidence 

of an alibi was adduced for the defence, 
after the defence had closed, prose- 
cutors were allowed to prove a state- 
ment of prisoner to rebut the alibi . — 
K. V . Reynolds (1844), 3 Craw. & D. 
248.— IR. 

8064 V. .] — To an indict- 

ment for larceny prisoner pleaded not 
guilty, & was put upon his trial. Tho 
Crovui having closed their case, 
prisoner set up the defence of insanity 
at the time of tho commission of tho 
offence : — Held : witness previously 
examined for the prosecution might be 
recalled, for the purpose of giving 
testimony as to the state of mind of the 
prisoner at the time of the commission 
of the offence. — R. v. Dangan (1840), 
2 Craw. & D. 67.— IR. 


8054 vi. .] — It is competent 

for the Crown, with or without the 
instructions of tho ct., but with its 
permission, to call evidence to rebut 
evidence given for the defence on some 
new point, upon wliich the Crown 
evidence is silent, & which could not 
have been foreseen by tho prosecution. 
— R. V . JiLWANA, 11917] E. D. L. 411. — 
S. AF. 


d. Medical evidence. \ — Pris- 

oner’s ^dtnesa having stated that death 
was caused by two blows from a 
stick of certain dimensions : — Held : 
a medical witness, previously examined 
for tho Crown, was properly allowed 
to be recalled to state that, in his 
opinion, the Injuries found on tho body 
could not have been so occasioned — 
R. V . JONE8 (1868), 28 U. C. R. 416.— 
CAN. 


case jor 

proseciUion.h-AfteT the Crown have 
closed their case, & prisoner’s counsel 
has addressed the jury, tho Crown 
cannot call a witness to supply any 
defect or omission in their proofs — 
M^Namaba’s Case (1842), Ir. Cir, Rep. 
625.'~-IR, 


f. Corrodorerfion.]— Counsel for 
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for applt. then called his own client, who said 
that he agreed to give a shilling a halfpenny per 
pound for the wool, & that the payment of £41 
wa^ only on account. At the conclusion of his 
evidence, his counsel closed his case. Whereupon 
counsel for the Crown said that he had been taken 
by surprise, as he expected that the other prisoner, 
L., who was called for B. only before the justices, 
would have been called. He asked &> obtained 
leave to call L., in spite of the protest of counsel 
for applt., who objected that in no circumstances 
could L. be called for the Crown against applt., 
as B. had not called him, & that even if he could 
have been called against B. he certainly could not 
be against applt. The jury found both prisoners 
guilty : — Held : the course taken at the trial was 
unusual ; deft’s case had not been prejudiced, 
& no miscarriage of justice had occurred by reason 
of L.’s evidence being admitted in such way. 

The calling of witnesses after the close of the 
defence was in the discretion of the judge at the 
trial, &; that discretion must be exercised with a 
due regard to the interests of deft. If it were 
shown that the prosecution had done something 
unfair — ^liad set what has been called a trap — 
which resulted in an injustice to the prisoner, 
the ct. reserved to itself full power to deal with the 
matter {per Cur.). — H. v. Foster (1911), 6 Cr. 
App. Kep. 196, C. C. A. 

3063. Evidence available in chief— Whether 
judge will call.] — After the cases for the prose- 
cution & prisoner are closed, the judge will not, 
at the suggestion of the counsel for the prosecution 
exanline a witness not before called. 

It is quite clear that counsel cannot call him, 
as the cases are called & if it were allowed, it 
would necessitate two more speeches (Bram- 
WELL, B.). — 11. V, Haynes (1859), 1 F. &; F. 066. 

3064. Discretion of judge to admit in 

rebuttal.] — It is within the discretion of the judge 
at the trial whether evidence, admissible in chief, 
should be admitted in rebuttal, but that discretion 
is subject to review on appeal. — R, v. Cripten, 
[1911] 1 K. B. 149 ; 80 L. J. K. B. 290 ; 103 L. T. 
701 ; 75 J. P. Ill ; 27 T. L. R. 69 ; 22 Cox. C. C. 
289 ; 5 Cr. App. Rep. 255, C. C. A. 

Annotations : — ^Consd. R. v. Foster (1911), 6 Cr. App. Rep. 

196. Raid. R. v. Sullivan, [1923] 1 K. J3, 47, Mentd. R. 

V. Wilson, Leuis & Havard (1911), 6 Cr. App. Rep. 126. 

3065. .] — A judge has in a criminal 

trial a discretionary power, with which a Ct. of 
Appeal cannot interfere, unless it appear that an 


injustice has thereby resulted, of recalling wit- 
nesses at any stage of the trial & of putting such 
questions to them as the exigencies of justice 
require. 

In a trial for the murder of a woman, evidence 
was given on behalf of the prosecution that the 
prisoner had been seen near the scene of the 
murder shortly before it was committed & on 
several of the preceding days; that certain 
articles wliich had been left by the murderer in 
the cottage where the murder was committed had 
previously been seen in the possession of the 
prisoner & that the prisoner had sold a suit of 
clothes stolen from the cottage to a woman. 
The prisoner gave evidence on his own behalf 
in which he set up an alibi & denied that he was 
in the neighbourhood of the scene of the murder 
when it was committed, or that the articles 
found in the cottage belonged to liim, or that he 
had sold the suit to the woman. By the direction 
of the judge certain witnesses for the prosecution 
were recalled to rebut the evidence given by the 
prisoner. The counsel for the prisoner subse- 
quently in his speech to the jury after the speech 
for the prosecution suggested that the husband 
of the murdered woman might have committed 
the murder, & also commented upon the fact that 
certain of the articles found in the cottage were 
not found till two days after the murder. The 
judge directed that the two police constables who 
searched the cottage should be recalled to say 
when & where the articles were found, the evidence 
which they gave being mainly a repetition of 
what they had previously said. The husband of 
the murdered woman was also recalled to deny 
the suggestion made against him : — Held : the 
witnesses had been recalled not for the purpose 
of repeating their evidence, but for the purpose of 
rebutting the case set up by the prisoner in his 
evidence & of meeting the suggestion made by 
the counsel for the prisoner in his speech to the 
jury — namely, that the murder had been committed 
by the husband of the murdered woman, & that 
therefore the witnesses were properly called even 
after the counsel for the prisoner had made Ms 
speech to the jury. — R. v, Sullivan, [1923] 1 
K. B. 47 ; 91 L. J. K. B. 927 ; 126 L. T. 643 ; 
80 J. P. 167 ; 27 Cox, C. O. 187 ; 16 Cr. App. Rep. 
121, C. 0. A. 

3066. Accused may be recalled — For further 
cross-examination.] — Deft, who has given evi- 
dence may be recalled, after the close of the case. 


the Crown, in opening the case for 
the prosecution, stated that he would 
produce S. as a witness to prove a 
certain fact which she had disproved 
in her informatloiiH : — Held : after 
prisoner’s case had closed, the Crown 
could not examine witnesses to cor- 
roborate the evidence of a witness for 
the prosecution who had sworn dif- 
ferently at the trial from what she had 
sworn in lier informations. — R. v, 
M'Teague (1841), 2 Craw. & D. 252.— 
IR. 

g. .) — Whore the cose for 

the prosecution has been rested on 
the evidence of a single witness, who 
proves the entire charge, hut whose 
evidence is unexpectedly sought to be 
discredited by tlio witnesses for the 
defence, the ct. may allow witnesses 
to be called by the prosecution, after 
the defence is closed, to corroborate 
the evidence of the single witness 
examined for the prosecution. — R. v. 
Cunningham (185l\ 5 Cox, C. C. 301. 
— IR. 

8064 i.‘ Evidence available in chief — 
Di^etion of judge to admit in rebuttal.] 
— R. V. Jennings (1876), 20 L. O. J. 


h. Whether alloired in reply.] 

— A new trial will not be granted in a 
civil action if a judge allows evidence 
to be given in reply which might have 
been given in chief. The same 
principle applies in criminal cases. — 
R. V. CIIANTLER (1891), 12 N. S. W. 
L. R. 116.— A US. 

k. Discretion of judge.] — In a 
charge of murder Avitness G., in the 
original cose 'of the Crown, swore that 
the murder had been committed about 
three o’clock In the afternoon, Sz that 
he & prisoner wore back in the city 
about five o’clock. Prisoner swore 
that the crime was not committed 
until about five o’clock, & that the 
clocks were striking six when he & G. 
were coming bock to the city. The 
Crown, by permission, then called a 
witness to contradict prisoner as to the 
time of Q.’p return to the city ; & the 
judge allowed prisoner’s counsel to 
put iu a witness in reply : — Held : 
as it was in the discretion of the 
judge in what order he would receive 
evidence, & as prisoner had had the 
opportunity of replying, of which he 
had taken advantage, a new trial on 
the ground that such evidence was 


cumulative should be refused. — R. v. 
Higgins (1902), 36 N. B. R. 18. — CAN. 

l. Where no witnesses for defence — 

Right of prosecution to examine fresh 
witness. ] — Upon a trial for robbery, the 
case for the Crown was closed, & no 
witnesses havng been called for the 
defence, the judge proceeded to charge 
the jury, & had made some observa- 
tions, when counsel for the Crown 
stated that, owing to inadvertence, a 
material witness had not been 
examined, & proposed then to examine 
such witness. No witness having been 
called for the defence, counsel for 
the Crown was permitted to examine 
such witness, but at the peril of a 
mis-trial. — R. v. Flynn (1839), 1 

Craw. & D. 32. — IR. 

m. Joint trial — One prisoner in- 
criminated by another.] — Where in a 
joint trial one accused in giving or 
leading evidence in his defence in- 
criminates his fellow accused the 
latter is entitled to cross-examine, & 
if necessary lead further evidence even 
though he has previously closed his 
ease. — R. v. Barkhan & Mollink, 
11917] T. P. D. 35.-HS. AF. 

TT 9, 
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Sect, 7. — The hearing: Sub-sect, 9, A,^ B, C.; 
sub-sect. 10, A.] 

for further cross-examination. — B. v, Seiolby 
( 1911), 0 Cr. App. Bep. 100, O. C. A. 

B. Summing up by Prosecution, 

3067. Where accused defended by counsel — 
No witnesses called for defence — Criminal Pro- 
cedure Act, 1865 (c. 18), s. 2.] — It being a general 
principle of criminal procedure, that counsel for 
the prosecution should consider themselves not 
merely as advocates for a party, but as ministers 
of justice, & not as struggling for a verdict, but as 
assistants in the ascertainment of truth according 
to law, therefore, counsel for the prosecution ought 
not, under Denman’s Act, to exercise their right 
of summing up the evidence, where prisoners call 
no witnesses, unless they really, in their discretion, 
deem it to be necessary for the purposes of justice. 
— B. V. Berens (1865), 4 F. & F. 842; sub nom. 
B-. V. Holchesteh, 10 Cox, C. 0. 226. 

3068. — — .] — Under above Act 

counsel for the prosecution ought not, when 
prisoner calls no witnesses, to sum up the evidence. 
— B. Webb (1865), 4 F. & F. 802. 

3069. Joint indictment — One 

accused not defended — Time for summing up.] — 
B. V. Madden (1872), 12 Cox, C. C. 239. 

3070. Except accused — Criminal 

Evidence Act, 1898 (c. 36).] — B. v. Gardner, No. 
2948, ante, 

3071. Improper comment — On witnesses at trial 
not being called before magistrates.] — It is an im- 
proper practice for counsel for the prosecution to 
make any comment by way of reproach upon the 
fact that the witnesses whom prisoner produces 
were not examined before the magistrates. — B. 
r. Clark (1851), 5 Cox, C. C. 230. 

3072. On prisoner calling no witnesses.] — , 

In criminal cases counsel for the prosecution under i 
Criminal Procedure Act, 1865 (c. 18), ought not, 
in summing up their evidence, to make observa- 
tions on prisoner’s not calling witnesses, unless, at 


all events, it has appeared that he might be fairly 
expected to be in a position to do so. Neither 
ought they to press it upon the jury that, if they 
acquit prisoner, they may be considered to con- 
vict prosecutor or prosecutrix of perjury. — B. v, 
PUDDICK (1865), 4 F. & F. 497. 

Annotation Befd. R. v. Banks, [1916] 2 K. B. 621. 

3073. .] — On a charge of rape 

prisoner called no witnesses. In summing up the 
prosecution commented upon this, & observed, 
that if prisoner were acquitted, the woman’s 
character would be blasted : — Held : the obser- 
vations ought not to be made. — B. v. Budland 
(1865), 4 F. & F. 496. 

3074. On accused’s wife not being called — 

Effect of comment — Criminal Evidence Act, 1898 

(c. 36), s. 1 (b).] — At the trial of a prisoner counsel 
for the prosecution inadvertently commented on 
the fact that prisoner’s wife had not been called 
for the defence. The jury were subsequently told 
to disregard this comment, & their foreman said 
that they had disregarded it : — Held : the cir- 
cumstances that such comment had been made by 
counsel for the prosecution, in contravention of 
s. 1 (b) of above Act did not make the trial a 
nullity. — B. r. Dickman (1910), 74, J. P. 449 ; 
26 T. U. B. 640 ; 5 Cr. App. Bep. 135, 0. C. A. 
Annotation: — Mentd. Crane v. Public ProBecutor, [1921] 

2 A. C. 299. 

3075. Proper comment — On prisoner having 
reserved his defence.] — If by reserving liis defence 
the case set up by prisoner at his trial cannot be 
investigated, the prosecution are entitled to com- 
ment on that circumstance. — R. v. McNair (1909). 
25 T. L. R. 228 ; 2 Cr. App. Rep. 2, C. C. A. 

C. Summhig up by Defence, 

Sec No. 2990, ante. 

Sub-sect. 10. — Right of Reply. 

A. In General, 

3076. Defence witnesses called as to character 

only — Discretion of prosecuting counsel.] — A 


PART VII. SECT. 7, SUB-SECT. 9.~B, 


n. Improper comment — On accused 
not oivinQ evidence.] — R. t*. King (1905), 
6 Terr. L. U. 139.--CAN. 


o. .] — After llie trial & 

conviction of deft, on a charge of 
murder, the victim being his wife, a 
case was stated by the trial judge for 
the opinion of the ct. : — If eld : counsel 
for the Crown did not violate Canada 
Evidence Act, s. 4 (.')), by commenting 
on the failure of deft, to testify, when 
he told the jury that, taking the facts, 
they bad the record of a crime, of an 
act wrongfully done upon a woman 
which resulted In her death, of murder, 
& “ no explanation has been offered 
& no explanation is possible of these 
facts that will exculpate the criminal 
whom wo have not yet inquired as to 
in regard to that act.” In making 
these observations, counsel was re- 
ferring to the address of counsel for 
prisoner, & to his not having suggested 
any theory as to the ca\ise of the 
woman's death that would explain 
the condition in which her body was 
found, which, according to the case 
of the Crown, indicated that she had 
been murdered. — R. v. Ooppkn (1920), 
47 O. L. K. 399; .53 1). L. R. 576; 
18 O. W. N. 165.— CAN. 


p. — . .] — On the trial of 

prisoners for robbery, etc., prisoners 
did not avail themselves of the privilege 
of giving evidence on their own behalf, 
l^rosecutor, in addressing the jury, said, 
‘‘ You are sworn to give your verdict 
according to the evidence. E. has 


sworn that prisoners robbed him, & he 
lias not been contradicted ; you must 
believe him.” The evidence liad 
shown that the onlj'^ persons who could 
contradict E. were prisoners : — Held : 
the observations were not lniproj>er. — 

R. r. Barker & Bailey (1913), 32 
N. Z. L. K. 912.~N.Z. 

3074 i. — — ■ On accused's iri/e not 
being called — Effect of comnieni.] — D(?ft. 
was indicted for stealing a quantity 
of pine oil. He pleaded not guilty, 

A' on the trial gave evidence on his 
own behalf. Prosecuting counsel, in 
addressing the jury, commented un- 
favourably on the failure of deft.'s 
wife to testify : — Held : deft, w as 
entitled to a new trial. — R. Corry 
(1898), 30 N. S. R. 330.— CAN. 

3074 ii. - — — .l—On the 

trial of deft, on a charge of shooting ' 
with intent to kill, counsel for the 
Crown commented upon the fact that 
tieft.’s wife, wdio had been a witness on 
the preliminary examination before 
the magistrate, w^as not called : — 
Held : the comment in question was i 
not justified by the fact that it was ; 
made in reply to an explanation oilered 
by counsel for deft, l-o account for 
the omission to call the wife, & the 
conviction must be set aside. — H. v. 
Hill (1903), 36 N. S. R. 253.— CAN. 

q. Stressing rejected evidence — After , 
judge's rebuke — Effect of.] — Resp. was 
convicted on a charge of murder, 
the evidence being purely circuni- 
staiitJal. The trial judge sl,atod In Ids 
report that he had no reason to think 
that the evidence did not fully justify 


the conviction : — Held : eertaiii con- 
duct of prosecutor during his address 
to the jury amounlod to an invitation 
to them to assume that certain evidence 
wdiich had been rtqocted had been given 
& a persistence in that invitation not- 
withstanding the judge's rebuke ; a 
new trial should bo directed. — K. v. 
Eyles (1917), 23 C. L. R. 1.— AUS. 

; r. Counsel expressing own opinion 
— When ground for new trial.] — -While 
it is the much better practice for 
i counsel to refrain from expressing their 
own opinions upon the evidence before 
I the jury, tlie question of their right 
j to do so is one of propriety rather than 
j law ; some substantial wrong or mis- 
i carriage of justu^e must bo proven to 
have resulted therefrom before it can 
provide ground for a new trial. — -R. v. 
Moke, [1917] 3 W. W. R. 575.— CAN. 

B. Before defending counsel addresses 
jury — Discretion of prosecutor.] — 
After the trial & eonvlction of deft, 
on a charge of murder, the victim 
being his wdfe, a case Avas stated by the 
trial judge for the opinion of the ct. : — 
Held: the judge Avas right when he 
ruled that counsel for tlie Crown is not 
obliged to sum up before counsel for 
prisoner addresses the jury ; he may 
Avaive that right or privilege, & address 
the jury in reply only. — K. v. Coppen 
(1920), 47 O. L. R. 399 ; 53 I). L. 11. 
576; 18 O. W. N. 165.— CAN. 

PART VII. SECT. 7, SUB-SECT. 10.- 
A. 

8076 i. Defence witnesses called as to 
character only- — Discretion of prosecuting 
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prosecutor’s counsel in a case of felony has in 
strictness the right of reply, though the counsel 
for prisoner only calls witnesses to character ; 
but Semhle : it is not a right, which in practice- 
ought to be exercised, except under very special 
circumstances, — R. v> Stannard (18B7), 7 0. & P. 
673. 

Anywtaiion Refd. R. v. Bliss Hill vl918), 82 .1, P. 194. 

3077. .] — R. V, Patteson (1838), 2 

Lew. C. C. 262. 

3078. .] — When witnesses have been 

called to the character of a prisoner ; the prosecut- 
ing counsel may reply, but in ordinary cases he 
should not do so. — R. v. Wildgoose (1849), 13 
J. P. 766. 

3079. .] — In a case of felony, if 

witnesses are called to the character of iirisoner, 
this gives prosecutor’s counsel a right to reply on 
the whole case, & not merely to observe on the 
evidence to character ; & it is entirely at the dis- 
cretion of prosecutor’s counsel whether he will 
exercise his right of reply or not. — R. v. Whiting 
& Harvey (1837), 7 C. ^ P. 771. 

3080. .] — (1) If the only evidence 

called on the part of prisoner is evidence to . 

r, although the counsel for the prosecu- j 
tion is entitled to the reply, it will be a matter for I 
his discretion whether he will use it or not. I 

(2 ) In cases of public prosecut ions for felony | 
instituted by the Crown, the law officers of the i 
Crown, & those who represent them, are, in j 

strictness, entitled to the reply, although no evi- ; 

dence is produced on the part of prisoner. — 
Memorandum of Judges (1837), 1 Mood. C. C. 
495 ; 7 C. & P. 676. 

3081. .] — Counsel for the prosecution 

has a right to reply generally, even where witnesses 
to character only are called for the defence. It 
is in the discretion of counsel whether lie will 
exercise that right, eSc it will be sanctioned by 
the ct. where counsel for the prosecution is of 
opinion that a fallacious argument has been used 
for the defence. — R. v. CoRFELL (1844), 4 !>. T. 
O. S. 215 ; 1 Cox, C. C. 123. I 

3082. .] — R. V. Gerard, No. 3050, ! 

ante. i 

3083. No right of reply — Without notice to | 

defence.] — Semhle: in a prosecution for murder, 
where counsel for prisoner calls witnesses to 
character only, counsel for the prosecution has no 
right to reply, unless he has given notice to 
counsel on the other side that he intends to avail I 


himself of his calling witnesses to character. — 
R. V. Brooks (1843), 1 L. T. O. S. 575 ; 1 Cox, 
C. C. 6. 

3084. Criminal Procedure Act, 1865 

(c. 18).] — Under above Act, “ witnesses for the 
defence ” do not include witnesses merely called 
as to character ; & such witnesses, therefore, do 
not give counsel for the prosecution a reply. — 
R. V. Dowse (1865), 4 F. & F. 492. 

3085. .] — The jiractice as to 

reply on the part of the prosecution after witnesses 
only as to character, is not altered & witnesses 
as to character do not give the prosecution a right 
of reply. — R. v. Glass (1805), 4 F. & F. 492, n. 

3086. Where no witness called for defence.] — 
Semhle : the privilege of replying in a criminal 
prosecution, when deft, does not call witnesses, 
is confined to the Attorney- General. — R. v. 
Abingdon (Lord) (1791), 1 Fsp. 226 ; Peake, 
310, N.P. 

Annoiations : — Mentd. R. v. Creevoy (1813), 1 M. & S. 273 ; 

HodKrton V. Scarlett (1817), Holt, N. P. C21 ; R. v. Carlile 

(1819), 3 B. & Aid. 167 ; Lewis v. Walter (1821), 4 B. & 

Aid. 605 ; R. v. Harvey (1823). 3 Dow. & Ry. K. B. 464 ; 

Flint r. Pike (1825), 4 B. & 0. 4 73 ; Roberts v. Brown 

(1834), 10 Binff. 519 ; Stockdalo v. Hansard (1840), 

3 State Tr. N. S. 723 ; R. i\ Pembridffe (1842). 3 Q. B. 

901 ; DaviHon v. Duncan (1857), 7 E. & B. 229 ; Wason v. 

Walter (1868), L. R. 4 Q. B. 73 ; R. v. Mimslow, [1895J 

1 Q. B. 758 ; Jones v. Hiiltoii, [1909] 2 K. B. 444. 

3087. Counsel for defence opening new facts 

— Gives right of reply.] — If counsel for deft, on 
the trial of an indictment for a misdemeanour 
opens new facts in his address to the jury, & 
afterwards declines calling witnesses to prove the 
facts so opened, counsel for the prosecution is, 
notwithstanding, entitled to a general reply. — 
R. V. Bignold (1824), 4 Dow. <fc Ry. K. B. 70 ; 
2 Dow. Sc Ry. M. C. 167 ; previous 2}roccedin(js 
(1823), 1 Dow. & Ry. N. P. .59, N. P. 

3088. .] — R. V. Butcher, No. 

3013, aiiie. 

3089. Prosecution in Mint cases.] — R. v. 

Taylor, No. 3023, ante. 

3090. Undefended prisoner reading inadmissible 
document — Gives no right of reply.]---(] ) The 
judge who tries a prisoner in one county has no 
jurisdiction to sentence him in anotliei*. 

(2) A sentence for felony cannot be passed in 
the prisoner’s absence. 

(3) An undefended prisoner who, in his defence, 
reads a document which is not admissible in 
<widence, does not thereby give the prosecution 
“ the right of reply.” 


roiniacL] — In criminal cases, when wit- 
nesses to character only are called, & 
there is no other evidence offered on 
behalf of i)ri8oner, counsel for the 
Crown have the right to reply ; & in 
every such case it rests altogether in 
the discretion of the Crown counsel 
whether or not that right shall be 
exercised. — R. v. Hayes (1840), 1 

Craw. & D. 367.™-IR. 

3076 ii. .] — A right to reply 

does not exist in the case of a private 
prosecution, when prisoner has called 
witnesses merely as to character. — - 
H. r. LouaiiNAN (1842), Arm. M. & O. 
253. — IR, 


t. Where no witness called for de- 
fence — Counsel for defence opening 
new facts — Gives right of reply.] — Not- 
withstanding prisoner calls no evidence, 
if he makes a statement of fact to the 
jury, the Crown has the right of 
reply.— K. v. Roqeus (1888), 1 B. C. R., 
Vt. IL, 119.— CAN. 

^ 3086 i. .]— R. V. Kino (1905), 

6 Terr. L. R. 139. — CAN. 

3086 ii. .] — At the close of the 

evidence for the prosecution the 
attorney for the defence in answer to 


the judge, stated that he meant to call j 
witnesses. The ct. then adjourned, & 
on the following day the attorney stated 
that, on reconsideration, he did not 

the prosecutor to reply ; 

Btrict interpretation t 
of Criminal Procedure Code, ss. ' 

292, would warrant tliis courso, it was 
never meant by the Ijcgislature that 

no witnesses arc called for the defence, 
the object of the law being evidently 
to let each side have an opportunity of 
commenting on the evidence of the 
other, & not to give an additional 
advantage to prosecutor in such a case 
as the present. — Hurry Churn 
Chuckerbutty V. R. (1883), I. L. K. 

10 Calc. 140.— IND. 

3086 iii. — — .] — Where two prisoners 
wore jointly charged with conspiracy, 

& on being arraigned one pleaded 
guilty & the other not guilty, prisoner 
who had pleaded guilty could not be 
admitted as a witness against the other 
prisoner. No evidence being adduced 
for the defence : — Held : prisoner 
entitled to right of reply. — R. v. Asitkr 


& Awanui (1888), 6 N. Z. L. R. 592.-- 

N.Z. 

a. Where wilnesses for prosecution 

U.UUM XUJU UU/li nuixio iJX I-IIC wxu- 

nesHos wdiOKO names are on tho back of 
the indictment, & counsel for jjrisouer 
this will make them 
for tile 


call tho witnesses itself in such a case, 
&, if it calls them, counsel for the 
prisoner can cross -oxamluo them, ^ 
will not lose his right of reply. — K. v. 
Sinclair (1905), 25 N. Z. L. 11. 206. — 
N.Z. 

b. Documents introduced — Jn cross- 
examination by d.efencc.] — Tho fact 
that accused has, during the cross - 
examination of the witnesses for tiie 
prosecution, used certain documents, 
& that such documeuts have boon put 
in as evidence on his behalf, does not 
entitle prosecutor to the right of reply, 
if, when asked upon tho close of the 
case of the iirosecutlon whether lie 
moans to adduce evidence, accused 
says that he does not. — R. v. 
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Sect 7. — The hearing: Sub-sect* 10, A.j B* & C.; 
sub-sect 11.] 

(4) When the ct. below has no jurisdiction 
Criminal Appeal Act, 1907 (c. 23), s. 4 (3), doea 
not apply. — R. v. Hales (1923), 40 T. L. R. 179 ; 
17 Cr. App. Rep. 193 ; 87 J. P. Jo. 828, C. C. A. 

3091. Accused making statement in addition to 
counsel’s speech — Gives right of reply.] — R. v. 
Shimmin, No. 3014, ante* 

3092. .] — R. V. Doherty, No. 302, 

ante. 

See, also, No. 2893, ante* 

Right of defence to reply.] — See Nos. 2977-2979, 
ante, & 3109, jposi* 

B* By Law Officers of the Crown* 

3093. Where no witnesses called — Right con- 
fined to Attorney-General.] — R. v* Abingdon 
(Lord), No. 3086, ante* 

3094. .] — Right of reply exercised by 

the Attorney- General although no evidence was 
called for the defence. — R. v* Williams (1797), 
26 State Tr. 653. 

Annotations : — Montd. R. v. Duffy (1849), 4 Cox, C. C. 294 ; 
Bowman v. Secular Soc., [1917] A. C. 406. 

3096. Appearing in official capacity.] — 

— R. V. Bell (1829), Mood. & M. 440, n., N. P. 
Annotation : — Consd. R. v. Gardner (1845), 1 Car. & Kir. 
628. 

3096. .] — When the A.-G. or 

King’s counsel appears officially as such to conduct 
a prosecution on an indictment for misdemeanour 
he is entitled to reply though deft, calls no wit- 
nesses. — R. V* Marsden Alexander & Isaacson 
(1829), Mood. & M. 439, N. P. 

Annotation : — Consd. R. v. Gardner (1845), 1 Car. & Kir. 628. 

3097. Refused to Attorney-General of 

the County Palatine.]— R. v* Christie 1858), 1 
F. & F. 75 ; 7 Cox, C. C. 506. 

3098. Counsel representing Attorney- 

General.] — R. V. Marsden Alexander & Isaac- 
son, No. 3096, ante* 

3099 . .] — In a prosecution by the 


Post Office for a felony, it being stated by counsel 
for the prosecution that he appeared as repre- 
sentative of the A.-G. : — Held : on the ground of 
his representing the A.-G. he was entitled to reply 
without reference to prisoner’s having called 
witnesses, or not. — R. v* Gardner (1845), 1 Oar. 
& Kir. 628. 

Annotations : — Mdiltd. R. v. Young (1846), 2 Cox, C. C. 142 ; 

R. V. Shepherd (1866), Dears. C. C. 606. 

3100. .] — In a prosecution directed 

by the Poor Law Board, counsel for the Crown 
cannot claim the right to reply where prisoner calls 
no witnesses. — R. v* Beckwith (1858), 7 Cox, C. C. 
505. 

3101. Law officers of Crown — & their 

representatives — Felony.] — Memorandum of 
Judges, No. 3080, ante* 

3102. Solicitor-General — Post Office 

prosecution.] — R. v* Barrow (1866), 10 Cox, C. C. 
407. 

3103. .] — In conducting 

prosecutions for the Post Office, where the Solicitor - 
General appears on behalf of the A.-G., he has, 
on the part of the Crown, the right to reply on the 
whole case, although prisoner calls no witnesses. — 
R. V* Toakley (1866), 10 Cox, C. C. 406. 

3104. Appearing in person.] — Reso- 

lution OP Judges (1884), 5 State Tr. N. S. 3, 
note c. 

See, also. Constitutional Law, Vol. XI., 
pp. 528, 529, Nos. 325-334. 

C* Where more than one Accused. 

3105. Reply by prosecution — Witness called by 
one accused — Joint offence — General reply.] — 

Semble : if two prisoners are indicted jointly for 
the same offence, & one call witnesses, the counsel 
for the prosecution is entitled to a general reply. 
But if the offences are separate, & they might have 
been separately indicted, ho must in his reply 
confine liimself to the case of the party who has 
called witnesses. — R. v. Hayes & Walter (1838), 
2 Mood. & R. 155. 


Chunder Bankrjee (1884), I. L. R. 
10 Calc. 1024.— IND. 

c. — — .] — The aciioii of the 

defence, during the cross-examination 
of a witness for the Crown, in tendering 
a document to sucli witness & using 
the same as evidence for tho defence 
was held to entitle the Crown to reply. 
— K. V. Moss (1803), I. L. R. 16 All. 
88.— IND. 

d. Whether restricted.] — ^Counsel for 
the Crown is not restricted in his 
reply to answering matters dealt with 
by counsel for prisoner. — R. v. Walker 
& Chinley (1910), 13 W. h. K. 47.— 
CAN. 

e. Conspiracy — Where one defendant 
only calls witness.] — It was held in 
a prosecution for conspiracy, that 
although evidence was called by only 
one of dofts., it might have enured to 
tho beneiit of botli, & that tho right of 
general reply was with counsel for tho 
Crown. — R. a. Connolly (1894), 25 
O. R. 151.— CAN. 

PART VII. SECT. 7, SUB-SECT. 10.— 
B. 

t. Where no witnesses called.] — 
The A.-G., conducting a prosecution 
on the part of the Crown, has the right 
of reply, although accused calls no 
witnesses, & if he elects to exercise 
that right he is not bound to sum up 
for the Crown at the conclusion of the 
evidence. — ^R. v. Kierstead (1918), 
45 N. B. R. 553 ; 42 D. L. R. 193.— 
CAN. 

8098 1. Connsel representing At- 

iorney -General.] — After the conviction 
of prisoner for murder the question 


was reserved whether counsel for 
Crown should have been allowed the 
right to reply, no evidence being 
tendered on behalf of prisoner : — 
Held : Crown prosecutors in the 

Territories arc under general instruc- 
tions from tho department of justices 
over wliich the A.-G. for Canada 
presides. Tlio administration of 
Criminal Law is in Ids hands, & Crown 
prosecutors act for him. Tho Ch*own 
prosecutor had the right to rojily. — 
H. V. King (1905), 1 W. L. R. 348.— 
CAN, 

8098 ii. .]— Prisoner called 

no witnesses, & his counsel contended on 
that ground he had the right of reply. 
Tho trial judge ruled against him & 
Crown replied ; — Held : Crown always 
had the right of reply if its representa- 
tive saw fit to use it, — R. V. Ryan (1905), 
5 O. W. R. 125 ; 0 O. L. R. 137.— CAN. 

3098 iii. — .]_a.-G 

(1829), 2 Ir. L. Rec. 1st sor. 312.— IR. 

8101 i. — > — Law officers of Crown — ■ 
tP their representatives.] — R. v, Quatres 
PATTE8 (1851), 1 L. C. R. 317.— CAN. 

g. Whoever origiruites motion,] — 
Senible : no matter with which side the 
motion originates, the law officers of 
the Crown have a right to reply. — R. 
V . Tyrrell (1843), 1 Cox, C. C. 369.— 


PART VII. SECT. 7, SUB-SECT. 10.— 
C. 

81061. Reply hy proseeviion — Witness 
called hy one accused— General reply.] 
— R. V . Oanan, [1918] V. L. R. 390.— 

AUS, 


3106 ii. .1 -A.. B. 

& C. were charged on a joint present* 
ment with conspiracy to defraud. A. 
gave evidence on his own ])ehalf & 
called witnesses. 13. gave evidence on 
his own behalf, but called no witnesses, 
& did not cross-examine any of A.’s 
witnesses. C. gave no evidence & 
called no witnesses, & made at the trial 
no unsworn statement, but did ask a 
few questions of one of A.'s witnesses. 
The evidence given affected all accused 
who were separately represented by 
counsel. On the point of order in 
which, after the close of the evidence, 
coimsel should address the jury : — 
Held : tho general rule that whore 
upon a joint presentment one prisoner 
calls evidence which is applicable to 
the others, tho Crown has a right of 
general reply, Is correct, & should 
usually bo adhered to, but tho rule is 
not inflexible &, in tho peculiar cir- 
cumstances of this case, counsel for B. 
& C., being really unaware of the way 
in wliich the facts would be presented 
against their respective clients, counsel 
for A. should first address the jury, 
followed by counsel for the Crown, 
counsel for B. Sc counsel for C., in that 
order. — R. v. Orton, [1922] V. L. R. 
469.— AUS. 

3106 ill. .1— Where 

one of several accused persons tried 
jointly calls witnesses at the trial, but 
the other accused calls no witnesses, 
they must all follow one another in 
their defence, & the prosecution has 
the right of reply on the whole case. — 
R. V . Sadanand Narayan (1894), 
1. L. R. 18 Bom. 364.— IND. 
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3106. .] — R. V. JORDiLN 

& CowMEADOW, No. 208, ante, 

8107. ,] — Three prisoners 

were indicted for murder, & witnesses were called., 
for the defence of one only ; — Held : the counsel 
for the prosecution was entitled to reply generally 
on the whole case, & was not to be limited in his 
reply to the case as against the one prisoner for 
whom the witnesses were called, although the 
evidence adduced for the one prisoner did not at 
all affect the case as it respected the other two 
prisoners ; but if the evidence against two prisoners 
alfect them with different offences, such as larceny 
& receiving, & one call witnesses, there is no 
right of reply against both. — R. v. Bijv.ckbxtrn 
( 1863), 3 Car. Kir. 330 ; 6 Cox, C. C. 333. 

Annotation : — Mentd. R. v. Godinho (1911), 76 J. P. 16. 

3108. .] — Two prisoners 

being indicted for night poaching, the defence 
being on the question of identity, one of them 
calling witnesses to prove an alibi, the other calling 
no witnesses, the counsel for the prosecution was 
allowed a general reply on the whole case as against 
both prisoners. — R. v, Briggs & Palmer (1858), 
1 F. & F. 106. 

3109. .] — R. V, Copley 

(1865), 4 F. &;F. 1097. 

3110. ■ — .] — Where two per- 

sons were jointly indicted for arson, & evidence 
\\ as called on behalf of one of them : —Held : this 
gave the prosecution the right to a general reply. — 
K. -i;. Davis (1900), 17 T. L. R. 164. 

3111. -- — No general reply.] — 

Prisoners were indicted for obtaining goods by 
false pretences &; conspiracy to defraud. At the 
close of the evidence for the prosecution witnesses 
were called for the defts. W. & S. only, whose 
evidence was applicable to their respective cases 
only, & did not alfect the Cixses of the other defts. : 
— Held : counsel for the prosecution should confine 
his reply to the cases of W. S. — R. v, Trevelli 
( 1882), 15 Cox, C. C. 289. 

3112. .] — Where several 

prisoners were indicted jointly, & some of them 
called witnesses, but others did not : — Held : the 
Crown had a riglit of reply to the counsel for those 
pvisoners who called witnesses, but that counsel 
for (lie prisoners who called no witnesses had the 
right to address the jury last. — R. v. Burns 
( 1887), 16 Cox, C. C. 195. 

3113. .]— R. t;. Kain 

(1883), 15 Cox, C. C. 388. 


3114. Severed defences — Whether 

general reply.] — Where there are several prisoners, 
& they sever in their defences, if one should caR 
witnesses & the others not, the right of reply is 
now in practice confined to the case against the 
prisoner who has called witnesses. — R. v. Burton, 
Scott &; Lockwood (1861), 2 F. & F. 788. 

3115. .] — Where two 

prisoners on the same indictment are separately 
defended by counsel, one of whom only has called 
witnesses, the convenient course of proceeding is 
for prisoner’s counsel who calls witnesses to open 
his defence & sum up ; then for the counsel for the 
prosecuLcn to reply upon the whole case, <fc then 
for the counsel for prisoner who has called no 
witnesses to address the jury in his defence. — 
R. V , Harrington (1869), 21 L. T. 57. 

3116. Reply by one accused as against another — 
Where one calls evidence incriminating another.] 
— R. V , Painter & Davis, No. 2977, ante , 

3117. .] — R. V , Wood, No. 2978, ante , 

3118. .] — R. V, Burdett, No. 2979, 

ante . 

3119. .]— R. V. Copley, No. 3109, 

ante . 


Sub-sect. 11. — Function of Judge and Jury. 

3120. Duty of judge — To assist jury — & protect 
interests of accused.] — 1 have been reminded that 
I sit here as counsel for deft. I certainly do so, so 
far as to interpose between him & counsel for the 
prosecution & to see that no improper use of the 
law is made against liim So that no improper 
evidence is given to the jury ; but the judge has 
another task to perform which is that of assisting 
the jury in the administration of justice (Lord 
Kenyon, C.J.). — R. v. Wakefield (1799), 27 
State Tr. 679. 

Annotation: — Apprvd. R. v. O’Connell (1844), 5 State Tr. 

N. S. 1, 702. 

3121. To decide questions of foreign law — 

In civil & criminal cases — Administration of 
Justice Act, 1920 (c. 81), s. 15.] — Above Act, which 
provides that “ in any action or other matter ” 
questions of foreign law shall be decided by the 
judge So not by the jury, applies to criminal, as 
well as to civil, cases. — R. v. Hammer [1923], 2 
K. B. 787 ; 92 L. J. K. B. 1045 ; 129 L. T. 479 ; 87 
J. P. 194 ; 39 T. L. R. 670 ; 68 Sol. Jo. 120 ; 27 
Cox, C. C. 458 ; 17 Cr. App. Rep. 142, C. C. A. 


PART VII. SECT. 7, SUB-SECT. 11. 

3120 i. Duly of judge — To assist jury 
— di: protect irUerests of accused.] — After 
the trial & conviction of deft, on a 
charge of murder, a case was stated hy 
the trial judge for the opinion of the 
ct. The Judge had pointed out to the 
jury that they, & they alone, were the 
judges as to all questions of fact. He 
dealt with & placed before the jury 
every theory suggested by counsel for 
prisoner : — Held : the Judge’s charge 
indicated clearly to the j ury what their 
functions were & the conclusion to 
which they must come before pro- 
nouncing deft, guilty. — R. v. Coppen 
(1920), 47 O. L. R. 399 ; 63 D. L. R. 576 ; 
18 O. W. N. 165.— CAN. 

h. To decide whether suffi- 

cient evidence to go to jury — Not to 
express opinion on verdict .] — On motion 
for a now trial by a prisoner convicted 
of murder on circumstantial evidence 
only : — Held : a Judge is called upon 
only to say whether there is evidence 
to go to the jury, not to express any 
opinion as to their verdict founded upon 
it.— R. V. Greenwood (1864), 23 U. C.R. 
255.— CAN. 


k. Not to make remarks likely 

to result in injustice to accused .]- — 
A verdict cannot bo impcaclied in con- 
sequence of an observation made by the 
j udgo presiding while the trial was 
proceeding, unless such observation 
was calculated to influence the jury 
against the doft. — R. v. Carlin (1903), 

Q. R. 12 K. B. 483.— CAN. 

l. — .1 — Where in the course 

of a criminal trial before a jury the 
presiding judge had made remarks 
which were irregular & injudicious, 
special leave to appeal was refused on 
the ground that no grave injustice to 
accused had resulted from the use of 
the language complained of, & con- 
sequently an appeal against their 
conviction could not hope to succeed. — 

R. V. Leo (1914), App. D. 241.— S. AF. 

m. To explain law — d: to 

assist jury to arrive at correct conclusion 
of fact.] — While it is the duty of the 
judge to explain the law aflfecting the 
case to the jury so far os is necessary 
for its application, 6c it is their duty to 
accept hia opinion without question, 
it is also his duty to assist them so far 
os ho can to arrive at a correct con- 


clusion of foot on the evidence while 
making it clear to them as part of the 
law that that conclusion is within their 
province, & not his. — R. v. Campbell, 
[1919] 1 W. W. R. 1076.— CAN. 

n. — ^ — To make notes of applica- 
tions tU rulings. ] — It is proper that the 
judges should bo especially careful to 
see that a note is made of every 
application & ruling during the course 
of a case, so that no party may T)osslbly 
he deprived of any advantage to which 
he may bo entitled. — R. v. Dominion 
Drug Stores, Ltd., R. v. Canadian 
Northern Ry. Co., 11919], 2 W. W. R. 
413 ; 44 D. L. R. 382.— CAN. 

o. To he impartial .] — It is 

true the judge is prisoner’s counsel. Sc 
he is also tlio counsel for the Crown ; 
but both those offices are subordinate 
to his higher functions os a dispenser of 
justice & an expounder of the law ; & 
he is boimd to administer that law 
equally & impartially to both sides. — 
R. V. O’Connell (1844), 7 I. L. R. 201. 
— IR. 

p. Not to initiate criminal 

prosecution.}— T ho fimotion of a judge 
is not to Initiate prosocutiocs, but to 
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Se ct 7 » — The he aring: Sub - sect s, 11 12, ^.] 

3122. Function of judge — Does not Include 
questioning prisoner in dock — & making disparaging 
comments.] — R. v. Taylor, No. 4222, post 

3123. Function of Jury — To decide issue of fact.] 

• — At the trial at quarter sessions of a prisoner upon 
a charge of stealing milk, the jury retired, & 
without any communication from them the 
judge sent for them & asked them if they were 
agreed upon their verdict. They replied that they 
were not. The judge then asked them if they 
believed the evidence for the prosecution, & the 
foreman replied that they did. Thereupon the 
judge directed a verdict of guilty to be recorded ; — 
Held : the judge in effect found a fact essential 
to the conviction, namely, that the prisoner did 
the act animo furandi ; that was not Ms function, 
& the conviction must be quashed. 

If a special verdict includes all the evidence 
required to find a prisoner guilty of the offence 
charged, the judge may act upon it & direct a 
verdict of guilty to be entered (PoixocK, B.). — 
R. V, Farnborough, [1895] 2 Q. B. 484 ; 04 
L. J. M. C. 270 ; 73 L. T. 851 ; 59 J. P. 505 ; 44 
W. R. 48 ; 11 T. L. R. 554 ; 39 Sol. Jo. 091 ; 
18 Cox, C. C. 191 ; 15 R. 497, C. C. R. 

Annotation : — Mentd. II. v. Meyer (1908), 99 L. T. 202. 


Sub-sect. 12. — Judge’s Summing up. 

A. In General, 

3124. Whether summing up may be dispensed 
with — In a simple case.] — In a simple case the 
judge is entitled to ask the jury whether they will 
dispense with Ids summing up. — R. v. Newman 
(1913), 9 Cr. App. Rep. 134, 0. C. A. 

3125, In a difficult case.] — At the end of a 

trial tor larceny on several different occasions, 
which had lasted four days, the assistant Recorder 
omitted to direct the jury saying that they had 
heard the case, that he expected I hey had had 


enough of it, & that anything ho could say would be 
of little use. Prisoner complained of the method 
of identification adopted, & as to some of the 
charges his evidence went to establish an alibi. 
The jury found prisoner guilty. On appeal the 
conviction was quashed on the ground that in the 
circumstances the assistant Recorder should have 
directed the jury on the question of identification, 
& should have told them that if they thought that 
upon the evidence some of the charges could not 
be supported they might, if they saw fit, acquit 
prisoner. — R. v. Finch (1916), 85 L. J. K. B. 1575 ; 
116L. T. 458; 25 Cox, C. 0. 537 ; 12 Cr. App. Rep. 
77, C. C. A 

3126. Not dissertation upon the law.] — The Ct. 

of Criminal Appeal does not criticise summings up 
as if the judge was writing an accurate treatise of 
that part of the criminal law with wliich he is 
dealing {per CuR.). — R. v. Mason (1909), 73 J. P. 
250 ; 2 Cr. App. Rep. 57, C. C. A. 

3127. — — Reference to particular case.] — 
R. V. Hampton (1909), 2 Cr. App. Rep. 274, 
C. C. A. 

3128. .] — (1) On a trial for murder the 

judge is entitled to tell the jury that there are no 
grounds for finding a verdict of manslaughter. 

(2) When a judge sums up he is not composing 
a law treatise, but speaking with regard to the facts 
of the x>Rrticular case (2>cr Cun.). — R. v. Scholey 
(1909), 3 Cr. App. Rep. 183, C. C. A. 

Annotation : — -Oenerally, Mentd. Public ProHCcuitions Director 
V, Board (1920), 14 Cr. App. Rep. ir)8. 

3129. Direction as to onus of proof.] — Where 
primd facie evidence has been given for the Crown, 
wliich, if unanswered, would raise a presumption 
that might justify a jury in bringing in a verdict 
of guilty, & prisoner has called evidence to rebut 
that presumption, the i^roper direction for the jury 
is, that if the evidence in rebuttal raises in their 
minds a reasonable doubt as to pilsoner’s guilt, 
they should acquit him, as the onus of proof 
still lies upon the prosecution. If upon the whole 
evidence the jury are left in a real state of doubt 
the prosecution have failed to satisfy the onus of 
proof which lies upon them. — R. v. Stoddart 


try them. It is only in rare casoH, such 
as where ho is an eye-witness of a 
breach of the law, that he should 
initiate a prosecution, & even then, 
with the exception of contempts of the 
ct., he should not be the trial judffc. — 
R. V. Daniel (1912), 21 W. L. R. 5GS ; 
17 B. C. R. 150 ; 4 D. L. R. 443.— CAN. 

q. Not to act aa p7'o8ecutor.] — 

A judgre ought not to have Imposed 
upon him the appearance of acting as 
prosecutor. — R. r. Farrell & Moore 
(1848), 3 Cox, C. C. 139.— IR. 

8123 i. Function of jury — To decide 
issue of fact.] — It is essential that the 
whole evidence be submitted to the 
jury who decide finally os to the inno- 
cence or guilt of accused. — K. v. 
Carlin (1903), Q. R. 12 K. B. 483.— 
CAN. 

3123 ii. .] — In an alterca- 

tion prisoner struck B. & afterwards L. 
also struck B. several times. B. died 
within a few hom’s from the blows. 
Upon prisoner’s trial for milawful 
assault, before the chairman of the 
sessions & a jury : — Held : it w’as not 
for the judge to determine whether the 
assault which prisoner was alleged to 
have committed resulted in the death 
of B. ; that was, if a material question, 
one for the jury. — R. v. Taylor (1921), 
67 D. L. R. 372 ; 51 O. L. R. 392.— 
CAN. 

8128 ili. .] — On a charge of 

rape the judge in his charge to the jury 
stated what had been proved Instead of 
leaving It to them to decide what In 


their opinion was proved: — Held: 
such a charge amounted to a clear mis- 
direction, & the verdict W'as erroneous 
owing to such misdirection. — A li 
Fakir v. R. (1897), 1. L. R. 25 Calc. 
230.— IND. 

r. Credibility of wit- 

ness.] — On a trial for murder, the 
Crown having made out a primd 
facie case by circumstantial ovidonco, 
prisoner’s daughter, a girl of fourteen, 
was called on his behalf, & swore that 
she herself killed deceased without 
prisoner’s knowledge, & under circum- 
stances detailed, which would probably 
reduce her guilt to manslaughter : — - 
Held : the judge was not bound to tell 
the jury that they must believe this 
witness in the absence of testimony to 
show her unworthy of credit, but he was 
right in leaving tho credibility of her 
story to them, &; if from her manner he 
derived the impressiou that she was 
under some undue influence it was not 
improper to call their attention to it in 
bis charge. — R. v. Jones (1808), 28 
U. C. R. 416.— CAN. 

I. Sufficiency of evidence. 1 

— On a Crown case reserved it is 
not proper to reserve the question 
whether there is sufficient evidence in 
support of the criminal charge, that 
being a question for the jury ; whether 
there is any evidence is a question of 
law for the judge. — R. v. Lloyd (1890), 
19 O. R. 352.— CAN. 

t. Meaning of document.] 

— It Is for the judge to determine 


wliother a document is capable of 
bearing tho moaning assigned to it, & 
for the jury to say whetlicr, in the 
circumstances, it has that meaning 
or not. — R. v. Karn (1903), 5 O. L. R. 
704 ; 2 O. W. R. 335.— CAN. 

a. Not to be governed by 

opinion of judge as to facts .] — R. v . 
Brewster (No. 2) (189 G), 2 Terr. L. R. 
37 7.— CAN. 

b. .] — R. V. Kaplansky, 

Saciiuk & Seniloff (1922), 69 D. L. R. 
625; 51 O. L. R. 587.— CAN. 

0 . Rigid of jury — To make inquiries.] 
— On a criminal trial the jmy may 
with leave of the ct., through their 
foreman, make any inquiry which 
could bo properly made on behalf of 
the prosecution or defence. — R. v. 
James (1884), 3 V. R. (Law), 193.— 
AUS. 


PART VII. SECT. 7, SUB-SECT. 12.— A. 

3126 1. Not dissertation upon the law. J 
— On a stated case for argument on the 
question “ should a judge at trial 
specifically instruct tho jury to consider 
the state of intoxication of prisoner, & 
if they thought his state of intoxication 
was such as to prevent him appreciating 
the nature & result of Ills acts they 
should not convict of murder, but of 
manslaughter ” : — Held : when a judge 
sums up to a jury, ho must not be taken 
to be Inditing a treatise on the law. — 
R. V. Blythe (1909), 14 O. W. R. 688 ; 
1 O. W. N. 33 ; 19 O. L. R. 386 ; 15 
Can. Grim. Gas. 224. — CAN, 
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(1909), 73 J. P. 348 ; 26 T. L. R. 612 ; 63 Sol. Jo. 
578 ; 2 Or. App. Rep. 217, C. C. A. 

AnnotcUi^s : — Befd. K. v. Voesilova (1911), G Cr. App. Rep. 
228 ; R. V. Schama, R. v, Ahramovitch (1914), 112 L. T. 
480 ; R. V. Bliss Hill (1918), 82 J. P. 194 ; R. v. Sanders 
(1919), 14 Cr. App. Rep. 11. Mentd. R. v. Bradshaw, etc. 
(1910), 4 Cr. App. Rep. 280 ; R. v. Brownlow (1910), 
74 J. P. 240; R. v. Norton, [1910] 2 K. B. 496 ; R. v. 
Pratley (1910), 4 Cr. App. Rep. 159 ; R. v. Kllsom (1911), 
76 J. P. 38 ; R. v. HUl (1911), 76 J. P. 49 ; R. v. Savidge 
(1911), 76 J. P. 32; R. v. Horn (1912), 76 J- P. 270 ; 
R. V. Monk (1912), 7 Cr. App. Rep. 119 ; Ibrahim v. R., 
[1914] A. C. 699 ; R. v. Finch (1916), 85 L. J. K. B. 1575 ; 
R. V. Immer, R. t^. Davis (1917), 118 L. T. 416. 

3130. Issues of fact must be left to jury.] — On an 

indictment for attempted rape, a positive direction 
to the jury to convict of indecent assault is a ground 
for quasliing. — R. p. West (1910), 4 Cr. App. Rep. 
179, O. C. A. 

Annotation : — Consd. R. v, Beeby (1911), 6 Cr. App. Rep. 
138. 

3131, ,] — However strong a judge’s view 

may be of the evidence he should leave questions 
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of fact to the jury. — R. v, Beeby (1911), 6 Cr. App. 
Rep. 138, C. C. A. 

3132. .] — A summing up, in effect recom- 

' mending a verdict of guilty which does not ade- 
quately put prisoner’s case to the jury, is reason for 
quashing a conviction. — R. v. Frampton (1917), 
12 Cr. App. Rep. 202, C. C. A. 

3133. Judge may express opinion — On the 

facts.] — Provided that the judge in summing up 
clearly leaves the issues of fact to the jury he is 
entitled to express his opinion on the facts of the 
case. — R. v. O’Donnell (1917), 12 Cr. App. Rep. 
219, C. C. A. 

3134. As to defence.] — R. v. Mel- 

ville (1909), 2 Cr. App. Rep. 173, C. C. A. 

3135. .] — R. V. llEPWORTH 

(1910), 4 Or. App. Rep. 128, C. 0. A. 

3136. As to conduct of defending 

counsel.] — R. v. Castro, No. 3207, post. 

3137. Where gist of offence is intent — Should 


3133 i. Issues of fact must he left to 
jury — Judge may express oj)inion — On 
the facts.] — R. v. Swykda (1909), 13 

0. W. R. 468 ; 15 Can. Crim. Caa. 138. 

-—CAN. 

3133 ii. .] — It la open 

to a judge in charging the jury to 
express liis opinion as to the ofloct of a 
certain portion of tlio evidence ; but 
ho should always be careful to add that 
it is for the jury to form their own 
opinion. — R. v. Bepin Biswas (1884), 

1. L. R. 10 Calc. 970.— IND. 

3 133 hi. .] — Where the 

judge expresses an o])inion that if the 
facts given in evidence are believed, 
accused is guilty of niurder, the jury 
have a right to disagree wth his view 
& acquit prisoner of the offence. — R. v. 
Nirmal Kanta Roy (1914), I. L.'R. 41 
(Me. 1072.— IND, 

d. Mode of summing up — Tioo counts 
— Evidence for one only.] — Where two 
counts are included in one presoiit- 
inent & evidence is given which i.v 
applicable to oiu^ count, but not to the 
other, the ct. will not interfere with it 
if the trial judge in his suininiiig up 
has directed the jury not to apply the 
ovidonce to the count to wlilch it is not 
applicable. — R. v. Johansen, [1917] 

V. L. R. 584.— AUS. 

e. ■ — — - Avoidance of interrogaiive ex- 
pressions ass^vming guilt of accused .] — ■ 
Tlie judge should avoid the use, in the 
charge to the jury, of interrogative 
expressions assuming the guilt of 
accused, & of slang & colloquial 
phrases. — ^Amiruddin Atimed v. R. 
(1917), I. L. R. 45 Calc. 557.— IND. 

f. Directio7i that guilt must 

be beyond reasonable doubt. ] — In a 
criminal case accused is entitled to have 
the jury directed that before they can 
convict him they must, on the evidence, 
be satisfied of his guilt, beyond 
reasonable doubt. — R. v. Roberts 
(1910), 10 S. R. N. S. W. 612 ; 27 N. S. 

W. W. N. 148.— AUS. 

g. .] — On a trial for man- 
slaughter the judge directed the jury 
that the Crown must prove two things 
to their satisfaction beyond all reason- 
able doubt ; that deceased was killed 
by being struck by a motor car, & that 
accused was the driver of that car. 
Ho then directed them to weigh the 
evidence for & against the contention 
Uiat accused was culpably negligent, 
but did not tell them before convicting 
accused they must be satisfied beyond 
reasonable doubt of his negligence ; — 
Beld ; this was a proper direction. — 
Wm'iGv. R. (1919), 27 C. L. R. 158.— 
AUS. 

h. Misdirection — Ground for set- 
ting aside verdict — Whole summing up 
must be considered.] — Isolated passages 
of a summing up will not be considered 
separately as grounds for setting aside 


a verdict, but the whole summing up 
must bo taken Into consideration.— R. 
V. Bennet'T (1900), 10 Q. L. J. 147.— 

AUS. 

k. ] — . Walker 

(1893), 1 Terr. L. R. 482.— CAN. 

l. Whai constitutes — Neglect to 

draw aiiention to Criminal Code, s. 
259 (d).i — On the trial of an Indictment 
for murder of K., it was proved that 
prisoners, who had been drinking, 
came on deceased’s lawn & commenced 
to shout & sing & use profane & 
insulting language towards him. Ho 
t-wice warned them away, & finally 
appeared with a loaded gun threatening 
to shoot. A rush was made towards 
the verandah where ho stood, when ho 
took hold of the barrel of the gun 8: 
st ruck one of prisoners with the stock. 
The gun was discharged into his bodj'^ 
& tliore was evidence that prisoners 
then maltreated him & his wife. He 
was taken to a hospital & died shortly 
after. The trial judge, in charging the 
jury, instructed them that prisoners 
were doing an unlawful act in tres- 
passing on the property of deceased, Sz. 
that if they were actuated by malice it 
would bo murder, if not it was man- 
slaughter, drawing their attention 
specially to tho above sect. & sect. 
259 (6). Prisoners were foun<i guilty 
of murder. On appeal : — livid : the 
above direction to the jury ignored tlie 
requirements of the sub-sect, above, to 
wliich the judge should also have drawn 
their attention directing them to find 
whether or not prisoners knew, or 
ought to have known, that their act.s 
were likely to cause death, & his 
failure to do so left his charge open to 
objection & constituted misdirection 
for which prisoners were entitled to a 
now trial. — Graves v. R. (1913), 47 
S. C. R. 568.— CAN. 

m. Neglect to point out 

minor inconsistencies. 1 — A case is to bo 
put to the j iiry in a way to ensure their 
due appreciation of the value of the 
evidence ; but, if the judge, in his 
analysis of the evidence, omits some 
fact relied on or fails to note its 
signifleanoe, that is not misdirection or 
non-direction. 

Tlie theory of the defence & the 
evidence favourable to the defence 
should be put before the jury in such a 
way as to ensure their appreciation of 
tho points at issue. But every bit of 
evidence & every inconsistency therein 
need not bo pointed out to the jury 
(Ferguson, J.). — R. v. B.\uaH (1917), 
38 O. L. R. 559 ; 33 D. L. R. 191 ; 28 
Can. Crim, Cas. 146, — CAN. 

n. ■ — Omission to call atten- 

tion to evidence of witnesses for de- 
fence .] — In summing up a case to tho 
jury, the judge omitted to call their 
attention to the evidence of the 
witnesses for the defence. This evi- 


dence appeared to the High C’t. to he 
untrustworthy : — Held : the summing 
up was not defective on account of this 
omission on tho part of tho judge. — Re 
Roohia Mohato, R. V. RooniA 
Mohato (1881). I. L. K. 7 Calc. 42 ; 8 

0. L. R. 273.— IND. 

o. — Omissio7i to call atien- 

lion to fact in favour of accused .] — 
Three persons, who wore attacked & 
wounded in an affray, informed the 
police on the same day that tho persons 
who had attacked them were A., B. & 
C. Eighteen days afterwards tho same 
c5omplainants gave to tho magistrate 
IrKiniring into the case tho names of 
four other persons who, they said, 
with tho three persons first accused, 
formed tho attacking party. The 
seven accused were tried jointly for the 
offence before tho Additional Recorder 
of Rangoon & a jury. In his charge to 
the jury tho Additional Recorder 
omitted to call th(?ir attention to tho 
fact that four out of the seven accused 
had not l)t>en mentioned by prosecutors 
until af(/or eighteen days had passed 
over, l^risoners were convicted 
Held : tho Additional Recorder mis- 
directed the jury ; under tho circum- 
stances the misdirection prejudiced tho 
four persons last accused ; & tho 

verdict must be set aside as far as they 
were concerned. — Leiu Tu v. R, (1884), 

1. L. R. 11 Calc, 10.— IND. 

p. Points in favour of 

accused not sufficiently amplified .] — 
Where a charge to the jury is, upon the 
whole, favourable to accused, & most of 
the points of Importance in favour of 
accused are more or less dealt with in 
the charge, tho mere fact that some of 
the points are not so amplified as they 
might have been docs not amount to a 
misdirection. — R. v. Waman Stitvram 
Damle (1903), I. L. R. 27 Bom. 626.— 
IND. 

q. — — Material inadmissible 

evidence admitted.] — ’Where material 
evidence, which ought not to be 
admitted, is admitted, it is a mis- 
direction of law when the judge tells 
tlie jury that it was evidence which 
they can consider & on which they can, 
if they think proper, convict accused. 
The fact that, after putting tho jury in 
possession of the inadmissible evidence, 
the judge in Ids charge goes on also to 
point out circumstances wliieh would 
justify the jury in disbelieving the 
wrongly admitted evidence, does not 
make the misdirection less a mis- 
direction. — R. V. Waman Shivram 
Damle (1903), I. L. R. 27 Bom. 626.— 
IND. 

r. Transfer of witnes.ses 

— Failure to acquaint jury.] — ’The 
omission by tho judge in his charge to 
the jury, to mention the fact of the 
original witnesses named in the first 
information having been abandoned by 
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Sect, 7 . — The hearing : Sub-sect 12, A, <Sc ^.] 

expressly ask Jury to deal with question.] — When 
the gist of the offence is intent, the jury should be 
expressly asked to deal with that point. — R. v, 
Shevill (1923), 17 Or. App. Rep. 97, C. C. A. 

3138. Mistake in summing up---Should be cor- 
rected by counsel.] — If a mistake is made in sum- 
ming-up, counsel ought to correct it. — R. v, Kams 
(1910), 4 Or. App. Rep. 8, C. 0. A. 

Annoiaiion : — Mentd. R. v. Landow (1913), 8 Cr. App. Rep. 
218. 

3139. .] — If a judge makes a mis- 

statement in summing up counsel may interrupt 
to correct him. — R. v, Mowbray (1912), 8 Cr. App. 
Rep. 8, C. C. A. 

B, Necessary Contents, 

3140. Must put case for defence to Jury — As well 
as case for prosecution.] — It is most important that 
the judge who is trying a case should put to the 
jury in his summing up the case for the defence set 
up by or on behalf of prisoner as well as the case 
for the prosecution. If that is not done there is 
sometimes a miscarriage of justice where the 
conviction is quashed {per Cur.). — R. v, Keating 
(1909), 2 Cr. App. Rep. 61 ; 73 J. P. Jo. 112, 
C. C. A. 

3141. .] — A judge in summing up is bound 

to put the defence, however weak, before the jury. 
— R. Dinnick (1909), 74 J. P. 32 ; 20 T. L. R. 
74 ; 3 Cr. Apy, Rep. 77, C. C. A. 

Annotations : — Expld. R. v. Trueman (1913), 9 Cr. App. Rep. 
20. Retd. R. V. Hill (1911), 105 L. T. 751 ; R. r. Immer, 
R. V. Davis (1917), 2G Cox, C. C. 186. 


3142. .] — Conviction quashed on the ground 

that the defence was not properly put to the jury.—* 
R. V, Richards (1910), 4 Or. App. Rep. 101, 

0. 0. A. 

3143. .] — It is a misdirection not to put a 

substantive defence raised by deft, to the jury 
although the judge suggests another defence. — 
R. V, Kiel (1911), 105 L. T. 751 ; 76 J. P. 49 ; 
28 T. L. R. 15 ; 22 Cox, C. 0. 625 ; 7 Or. App. 
Rep. 26, 0. C. A. 

Annotation: — Refd. R. v. Immer, R. v. Davis (1917), 26 

Cox, C. C. 186. 

3144. .] — If the Ct. of Criminal Appeal 

considers that deft.’s case was not fully put to the 
jury, it may quash a conviction. — R. v, Wilson 
{alias Whittingdale) (1913), 9 Cr. App. Rep. 124, 

0. C. A. 

3145. .] — R. V, Frampton, No. 3132, ante, 

3146. Although not raised by defence.] — 

Whatever may be the line of defence adopted by 
counsel for a prisoner at the trial, the judge is 
bound to put to the jury such questions as appear 
to him properly to arise upon the evidence even 
although counsel may not himself have raised 
some point. 

At the trial of applt. for murder his counsel relied 
substantially on the defence that the killing was 
accidental, but he indicated that in the event of 
the jury not accepting that view he would ask them 
to find that the crime was manslaughter not 
murder. The judge directed the jury that it was 
impossible for them to find a verdict of man- 
slaughter, Sc that if they did not come to the 
conclusion that the killing was accidental they 


the prosecution, of two of them having 
given oviclcneo for the defence, & of the 
witnesses actually examined for tho 
prosecution being entirely new wit- 
nesses, Ip a sullicient misdirection to 
justify the setting aside of the con- 
viction. — D asahath Maivdal V. R. 
(1907), I. L. R. 34 Calc. 325.~-IND. 

8 . Instructing jury to 

consider statements not airumrding to 
confessions against co-accused.] — It is a 
misdirection which must have misled 
the j ury to instruct them to take into 
consideration statements not amounting 
to confessions by an accused os against 
the co-accused.- — Amihuddin Ahmed v. 
R. (1917), I. L. R. 45 Calc. 557.~-IND, 

t. Admissibility of con- 

fessions.] — It is a misdirection to put 
to tlio jury & to leave it to them to 
determine wliothor a confession to a 
magistrate, & how much of a confes- 
sion to tlie police are admissible. — 
Amiruddix Ahmed u. K. (1917), I. L. R. 
45 Calc. 557.— IND. 

a. Recommendaiion to 

mercy.] — Prisoner was tried for murder 
Prosecutor informed the jury that it 
was competent for them to bring in 
verdict of guilty with a strong recom- 
mendation to mercy. 

Apiilicu.tion for prisoner was made 
for an order reserving for tho opinion of 
tho Ct. of Appeal the question whether 
the fact that the ct. at the trial did not 
direct the jury that a recommendation 
to mercy would not necessarily be given 
effect to & might be disregarded by the 
ct., constituted a misdirection In law : 
— Held : non-direction did not vitiate 
the verdict. — R. v. Parkinson (1915), 
34 N. Z. L. R. 636.— N.Z. 

b. Comment of judge.] — Under the 
criminal law of Canada tlie failure 
of accused at the preliminary hearing 
to disclose his defence must not be a 
matter of comment by the judge In his 
instructions to the jury. A conviction 
was quashed & a new trial directed on 
the groimd that what was said in the 
instructions to the jury amounted to 
such comment. — R. v. Mah Hong 

(1820), 3 W. W. R. 314; 63 


D. L. R. 356.— CAN. 

0 . Undue prominence to certain evi- 
dence-^CounseVs duty to call judge* 8 \ 
attention to.] — As to certain threats | 
alleged to have boon uttered by 
prisoner : — Held : they were clearly 
admissible, & if undue prominence was 
given to them in the charge, tlie atten- 
tion of the judge should have been 
called to it by prisoner’s counsel. — R. 

V. Jones (1868), 28 U. C. R. 416.— CAN. 

d. Illegal evidence — Subsequent rul- 
ing out.] — R. Fraser (1870), 14 

L. C. J. 245.— CAN. 

e. Whole charge not delivered in 
open court — Effect of.] — A trial judge : 
did not deliver tho whole of his charge I 
to' the jury in open ct„ but, having been 
requested by message from the jury 
after they had retired, proceeded to the 
jury room with pltf. in charge of the 
sheriff, & in the absence of both counsel 
for the (Jrown, who elected to be absent, 

& counsel for pltf., gave further 
instructions to the jury, pltf. not 
objecting : — Held : the facts as to this 
did not properly form part of the 
record ; that it was a question which 
could have been recovered, & there- 
fore, not raisable in error ; while it is 
inexpedient for a judge to communicate 
witli the jury otherwise than in open 
ct., yet his doing so is not necessarily 
a ground of en’or. — G reer v . R. 
(1892), 2 B. C. R, 112.— CAN. 

f. Proper evidence only to go to jury 
— Mistake by counsel.] — Even if a mis- 
take is made by counsel at a trial, 
that does not relievo the judge in a 
criminal case from the duty to see that 
proper evidence only is before the J ury. 
— R. V. Brooks (1906), 11 O. L. R. 
525 ; 7 O. W. R. 533 ; 11 Can. Grim. 
Oas. 188.—CAN. 

g. Necessity for specific direction — 
Where principle made obvious in other 
language. ] — On a conviction for murder 
being afflrined by the Supreme Ct. : — 
Held : the trial Judge was justified in 
refusing to direct tho jury specifically 
that “besides being satisfied that the 
facts proven were consistent with 
prisoner’s guilt, they must also be with 


any other rational explanation, theory 
or hypotheses,” if the charge made this 
principle sufficiently obvious to the 
jury in other language. — H. v. Cook 
(1914), 14 E. L. K. 471 ; 18 D. L. R. 
706 ; 23 Can. Crim. Cas. 50.™ CAN. 

h. Necessity for calling attention to 
matters of prime importance — If favour- 
ing accused.] — A judge, in summing up, 
is entitled to have regard to the 
elaboration & skill with which the rival 
contentions have boon placed before 
tho jury by tho advocates on both 
sides, but ho should not in doing so 
omit pointedly to call the attention of 
the jury to matters of prime importance, 
especially if they favour accused, 
merely because they have boon dis- 
cussed by the advocate. — R. v. 
Maiaiowda Basgowda (1902), I. L. R. 
27 Bom. 644.— IND. 

k. Objections to charge — ■ When dt 
h(nv made.] — I look upon it as a prin- 
ciple, that if an objection exists, 
whether to the cha^c of the j udge or to 
tho reception of evidence, tho objection 
must be taken at the time, & taken in a 
specific, tangible shape, so that It may 
not be misunderstood. The reason is, 
because, if thus so made, it may bo 
easy, by additional evidence or other- 
wise, to supply or correct what was 
supposed defective ; or, if tho objection 
lay to the charge of tho judge, he 
might, on the supposed error being 
pointed out, retract or qualify, or 
explain what ho had said. On that 
ground the principle seems to apply 
equally in misdemeanours as in civil 
cases. — il.v. O’Connell (1844), 7 I. L.R. 
261. 332.— IR. 

PART VII. SECT. 7, SUB-SECT. 12. 

— B. 

3140 I. Must put case for defence to 
jury — As well as case for prosecution .] — 
It is the duty of the judge to call the 
attention of the jury to the different 
elements constituting tho offence & to 
deal with the evidence by wliich it is 
proposed to make accused liable. — 
Taju Pramanik V. R. (1898), 1. L. R. 
25 Calc. 711.— IND. 
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must find a verdict of murder. The jury returned 
a verdict of murder : — Held : the judge ought to 
have left to the jury the question whether the crime 
was manslaughter only, & that as he had omitted 
to do so, the Ct. would enter a verdict of man- 
slaughter, which the jury might have found if 
they had been directed upon the point. — R. v. 
Hopper, [1915] 2 K. B. 431 ; 84 L. J. K. B. 1371 ; 
113 L. T. 381 ; 79 J. P. 335 ; 31 T. L. R. 360 ; 

59 Sol. Jo. 478 ; 26 Oox, C. 0. 34 ; 11 Or. App. 
Rep. 136, 0. O. A. 

Annotaii/ms : — Consd. R. v. Clinton (1917), 12 Cr. App. Rep. 

215. Refd. R. V. Beard (1920), 84 J. P. 129. 

3147. Especially where accused is unde- 

fended.] — In summing up the judge should take 
care to point out all that there is to be said for the 
defence, especially when prisoner is undefended by 
counsel.— R. v. Totty (1914), 111 L. T. 167 ; 24 
Cox, 0. C. 227 ; 10 Cr. App. Rep. 78, C. C. A. 
Annotation: — Consd. R. v. Immer, R. v. Davia '(1917), 26 

Cox, C. C. 186. 

3148. .] — The rule that a summing up 

must carefully put the defence is especially strict 
when deft, is not represented by counsel. — R. v. 
Immer, R. Davis (1917), 118 L. T. 416 ; 26 
Cox, 0. C. 186 ; 13 Cr. App. Rep. 22, 0. C. A. 

3149. Need not discuss defence.] — A 

judge in summing up is not bound to discuss the 
defence raised. — R. v. Nicholls (1908), 73 J. P. 
11 ; 25 T. L. R. 65 ; 1 Cr. App. Rep. 107, 0. C. A. 

3150. Need not state defence in terms.] — 

Omission in a summing up to tell the jury in terms 
what the defence is does not amount to mis- 
direction if the issues in the case are in substance 
put i/O the jury in the summing up. — R. v. Brad- | 
SHAW, ETC. (1910), 4 Cr. App. Rep. 280, C. C. A. | 

3151. When dealt with exhaustively 

by counsel.] — A summing up need not go through 
the evidence, especially where counsel on both 
sides have dealt with it exhaustively. — R. v* 
McDougale (1912), 7 Cr. App. Rep. 130, C. C. A. 

3152. Need not go into every detail of evidence.] — 
Omissions in summing up not necessarily misdirec- 
tion. Summings up were not intended to be a 
minute examination into all the details of a case, 
though in this case the summing up might have 
been fuller. There not being a miscarriage of 
justice the ct. could not inteiJere. — R. v, Far- 
rington (1908), 1 Cr. App. Rep. 113, C. C. A. 

3153. .] — Unimportant omissions in a sum- 
ming up do not amount to misdirection. A con- 
viction cannot be quaslicd because a judge, in 
summing up, docs not go through every detail 
of the case. — R. v, Hayes (1909), 2 Cr. App. Rep. 
70, C. C. A. 

3154. Provided defence is clearly put.] — 

The substantial defence must be put to the jury, 
but not every part or particular of it. — R. v, 
Trueman (1913), 9 Cr. App. Rep. 20, C. C. A. ; 
subsequent proceedings f 9 Cr. App. Rep. 45, C. C. A. 

3155. Only necessary to put main defence fully 
before Jury.] — In cases of indecent assault & cases 
of the same kind where consent is a defence, if the 
facts of the case are such that the jury may 
reasonably infer that prosecutrix consented to the 
acts alleged, there ought to be a dii*ection to the 
jury by the judge both as to the onus which is on 
the prosecution to prove non-consent, &> also as 
to the evidence given on the question of consent. 
But if the facts are not such as that the jury may 
reasonably infer consent, & particularly if the 


case has been conducted by counsel so as to make 
the question of consent an entirely secondary 
issue, there is no necessity for such a direction. — 
R. V. May, [1912] 3 K. B. 572 ; 82 L. J. K. B. 1 ; 
108 L. T. 351 ; 77 J. P. 31 ; 29 T. L. R. 24 ; 
23 Cox, 0. C. 327 ; 8 Cr. App. Rep. 63, C. C. A. 
Annotation : — Mentd. R* v. Hopper (1915), 79 J. P. 335. 

3156. .] — Applt. was indicted for murder. 

The defences set up were accident, & that the cir- 
cumstances reduced the crime to manslaughter, of 
which the jury convicted liim. The defence 
substantially relied on was the second defence. 
The judge in directing the jury did not deal fully 
with the defence of accident : — Held : as the defence 
had been substantially that the case was one of 
manslaughter, & the defence of accident, though 
not abandoned, was not strongly relied on, it 
could not be said that the judge had misdirected 
the jury. — R. v. Gorges (i915), 85 L. J. K. B. 
1049 ; 114 L. T. 77 ; 25 Cox, C. C. 218 ; 11 Cr. 
App. Rep. 259, C. C. A. 

3157. Second trial before same Jury— Clear 
direction essential — Same defendant.] — When a 
prisoner has already been tried in the same ct. 
before the same judge & by the same jury, it is 
essential that a proper & careful direction should 
be given them, on the trial of a later indictment, 
that it is not alfectcd by the former charge. — 
R. V, Brereton (1914), 10 Cr. App. Rep. 201, 
C. C. A. 

31 5 g. Different defendants.] — When 

the same jury has tried ditlercnt defts. on charges 
arising out of tiie same facts there is especial need 
of a c.arcful direction in the subsequent case. — 
R. V. Yates (1920), 15 Cr. App. Cas. 15, C. C. A. 

Annotation; — Mentd. 11. v. Yomig (1923), 129 L. T. 04. 

3159. Joint Indictment of several accused — 
Evidence by one accused against another — Separate 
summing up.] — Wliere prisoners are jointly 
indicted, & a statement is put in evidence in which 
one imi^licates the other, the judge will sum up 
the cases separately, requesting the jury to consult 
& come to a decision upon the one case, but not to 
deliver their verdict, & then he will sum up the 
case of the other, & take the verdict against both. — 
R. V, Clothier & Tiler (1844), 4 L. T. O. S. 196 ; 

1 Cox, C. C. 113. 

3160. Cases must be clearly distinguished. ]- 

The only evidence on whicli B. was convicted of 
receiving a gun, well knowing that it was stolen, 
was that of G., wlio said that 8. & B. together sold 
him the .stolen gun for 5*?. G. admitted previous 
I convictions. The judge who tried the case against 
8. & B. together, told the jury that 5s. was a 
! ridiculous price for the gun ; but he omitted to 
i caution the jury that if that were so, it was as 
j much evidence of guilty knowledge on the part of 
G., who bought the gun, as it was on the part of 
B., who sold it, & that the sole evidence against B. 
was that of G., who might be an accomplice. 
There was abundant evidence against 8., but the 
judge did not properly distinguish between the 
I cases against the two prisoners. On these grounds 
! the conviction of B. was quashed. — R. Beau- 

ciiAJMP (1909), 73 J. P. 223 ; 25 T. L. R. 330 ; 

2 Cr. App. Rep. 40, C. C. A. 

3X61, .] — When defts. are tried 

together & set up different defences, the direction 
to the jury must state clearly the difference. 

R. v. Rowan (1910), 5 Or. App. Rep. 279, 0. A. 


8160 i. Joint indictment of several jointly accused, emphasises the noces- 

accuacd — Oases must he clearly diS’ sity for giving an equally distinct 

anguished. ] — A distinct instruction that Instruction as to any other evidence on 

the evidence of a witness upon one other points, which is not applicable to 

point affects only one of two persons both accused. — R. v. Murra-Y & 


Mahonky (No. 2), [1917] 1 W. W. R. 
404 : 10 Alta. L. R. 275 ; 27 Can. 
Grim. Cas. 247 ; 33 D. L. R. 702.— 


GAN. 
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Sect, 7. — The hearing : Sub-sect. 12, i?.] 

3162. .] — When two or more persons 

are jointly indicted the direction must carefully 
distinguish between the case of each, & it is a 
grave misdirection to suggest wrongly that if one 
is guilty another must also be guilty. — R. v. 
Graham (1919), 14 Cr. App. Rep. 7, C. C. A. 

3163. .] — When there is more than 

one deft., the direction must distinguish carefully 
between each case. — R. v. Matthews (1919), 
14 Cr. App. Rep. 23, O. C. A. 

3164. .] — When defts. are jointly 

indicted but not all on all charges, the jury must 
be directed to discriminate carefully between the 
respective allegations. — R. v. Twiaa (1919), 14 
Cr. App. Rep. 71, C. C. A. 

3105 , J — In the case of co-defts. the 

must, if necessary, be carefully charged to dis- 
tinguish between their cases. — R. v. Lovett & 
Flint (1921), 10 Cr. App. Rep. 41, C. C. A. 

3166. Whether necessary to Inform jury of 
power to convict of lesser offence.] — A judge is 
not bound in every case to tell the jury that they 
are at liberty to convict of a lesser offence, unless 
that point is substantially raised by the evidence 
{per Cur.). — R. v. Vaughan (1908), 1 Cr. App. 
Rep. 25, C. C. A. 

3167. .] — Where by statute a lesser verdict 

can be returned on an indictment than that 
charged in the indictment, a judge, in summing up 
the case to the jury, need not tell the jury of their 
right to return the lesser verdict, if the evidence 
in the case is inconsistent with the return of such a 


verdict. — R. v. Naylor (1910), 74 J. P. 400 ; 5 
Cr. App. Rep. 19, 0. C. A. 

3168. .] — It does not follow that because 

it is open to the jury to find a verdict to convict of a 
lesser offence than that charged the judge must so 
direct them. — R. v. Parrott (1913), 8 Cr. App. 
Rep. 186, C. O. A. 

3169. .] — Applt. was convicted of wounding 

with intent to do grievous bodily harm but was 
indicted for wounding with intent to murder : — 
Held : on such an indictment the jury should have 
been directed that they were entitled to find a 
verdict of unlawful wounding. — R. v. Parks 
(1914), 10 Cr. App. Rep. 60, C. C. A. 

3170. Defence unsupported by facts — Whether 
necessary to put before jury.] — On the trial of an 
indictment for murder, the judge is not bound to 
suggest to the jury that they can find a verdict 
of not guilty, unless the facts require it. — R. v. 
Lyons (1910), 5 Cr. App. Rep. 99, C. C. A. 

3171. Hypothetical suggestion of 

insanity.] — A judge is not bound to put to a jury 
a defence resting merely on a hypothesis of impul- 
sive insanity. — R. v. Thomas (1911), 7 Cr. App. 
Rep. 36, C. C. A. 

3172. .] — A judge is not bound in law 

to put a particular defence to the jury if he takes 
the view that that defence has not been made out 
& that the facts do not amount in law to proof of 
the defence wliich is suggested. — R. v. IIoneyands 
(1914), 10 Cr. App. Rep. 60, C. C. A. 

Annotation : — Refd. Public Prosecutions Director v. Beard 

(1920), 14 Cr. App. Hep. 158. 

3173. Direction as to manslaughter on charge 
of murder.] — A judge is not bound in every trial 


3166 i. Whether necessary to inform 
jury of power to convict of lesser offence.] 
— Deft, was charged with carnal 
knowledge of a girl under the ago of 
ten years. The judge directed the 
jury that they might find deft, guilty 
of an assault with intent to commit the 
offence charged : — Held : he was not 
hound to tell them that they might also 
find deft, guilty of an attempt to 
commit the offence. — K. v. Keouii 
(1878), 1 N. S. W. S. C. K. N. S. 13().— 
AUS. 

8166 ii. .] — If on a criminal trial 

the judge correctly instructs the jury 
on the essential ingredients of the 
crime charged, & fully & fairly puts to 
the jury the defence set up by prisoner, 
a verdict of guilty amounts to a finding 
by the jury of every essential element 
of that crime, & it cannot be disturbed 
by a suggestion that the jury, or one 
part of the evidence, might have 
found him guilty of a lesser offence, 
not referred to by counsel for the 
defence, if the judge had informed them 
that they were at liberty to do so. — 
Ross V . R., 11922] V. L. R. 329.-— AUS. 

3166 iii. •.] — Prisoner, being in- 
dicted for highway robbery & assault, 
the ct. is not bound to tell the jury 
that they may acquit prisoner on 
the coimt for robbery, & find him 
guilty on the count for assault ; it is 
discretionary in the ct. to do so or not. 
— R. V . Crowan (1842), Ann. M. & O. 
321.-*IR. 

2 . Necessity for drawing dis- 

tinction between offences.}— Deft, was 
tried on an information wdiich charged 
him with having committed an indecent 
assault on a female child under the 
age of twelve years. The judge, in 
summing up, told the jury they might 
find prisoner guilty of common assault, 
but he did not draw a distinction 
between tlio offences, nor tell the jury 
that an assault must bo either without 
or against consent. The jury found 
deft, guilty of a common assault. The 
facts showed that there was no consent : 
— Held : verdict of common assault 


was admissii>le under the information, 
but as the attention of the jury was not 
called to the question of consent, the 
conviction ought to be quashed. — R. v. 
Brady (ISTC), 14 N. S. W. 8. C. R. 
468.— AUS. 

m, j — Xt is the duty of 

the judge in a criminal trial with a jury 
to define to the jury the crime charged 
& to explain the difference between it 
& any other offence of which it is open 
to the jury to convict accused. Failure 
to so instruct the jury is good cause 
for granting a now trial, & the fact that 
counsel for accused took no exception 
to the judge’s charge is immaterial. — 
R. V . WoNQ On & WoNO Gow (1904), 
10 B. C. R. 555.— CAN. 

3173 i. Direction as to manslaughter 
on charge of murder.] — Prisoner was 
charged with the murder of a girl. The 
medical evidence was that the girl had 
been violated & had died of strangu- 
lation. The main evidence for the 
CJrown was that of three witnesses who 
deposed to confessions made by 
prisoner. Prisoner’s defence was an 
alibi. No suggestion was made at the 
trial by prisoner’s comisel that it was 
open to the jury to return a verdict of 
manslaiightcr. The trial judge directed 
the jury that if they were satisfied that 
prisoner caused the girl’s death with 
the intention of bringing that death 
about, or that in the course of having 
sexual connection with her he caused 
her death, or that he caused her death 
in furtherance of that purpose, he 
would bo guilty of murder. The jury 
found i)ri8oner guilty of murder. On 
motion for special leave to appeal it was 
argued that in view of the evidence of 
one of the confessional witnesses, it 
I would have been open to the jury to 
i find prisoner guilty of manslaughter & 

I that the Judge should have so directed 
i them : — Held : the effect of the 
direction was that the jury should 
acquit prisoner unless they found that 
he caused the girl’s death in one of the 
three ways declared by the judge, to 
amount to murder ; the direction was 


proper; & the judge was in the 
circumstances under no duty to tell the 
jury that it was open to them to find 
prisoner guilty of manslaughter. — Roes 
V . R., [1922] V. L. R. 320.— AUS. 

3173 ii. .] — Where the judge in 

a trial for murder concludes his trial 
thus : “ the verdict of the jury is 

generally resumed in a few words, in 
the solemn words of guilty or not 
guilty,” ho is not supposed to direct the 
jury to bring in but one of the two 
verdicts of guilty or not guilt y of the 
murder, if in other parts of his chaige 
lie has sufficiently iiointcd out the 
distinction between murder & man- 
slaughter, & instructed them as to their 
duty to find whether prisoner acted 
with or without intent to kill. — R. v. 
Fouquet (1905), Q. R. 14 K. B. 87.— 
CAN. 

3173 111 — — .] — • R. V . Barret'I’ 
(1907), 1 Sask. L. R. 373; 8 W. L. R. 
877.— CAN. 

3173 iv. — — .] — On the trial of an 
indic;tment for murder the evidence was 
that deceased had been killed by a gun- 
shot wound inflicted through the 
discharge of a gun in the hands of 
accused, & the defence was that the 
gun had been discharged accidentally ; 

1 — Held : in view of the character of the 
defence & the evidence in support of it, 
there could be no objection to a charge 
by the trial judge to the jury that the 
offence could not be reduced by them 
from murder to manslaughter, but that 
their verdict should be either for 
acquittal or one of guilty of murder. — 
Gilbert v.R. (1907), 38 S. C. R. 284.— 
CAN. 

3173 V. .] — -On a trial for the 

murder of a police officer, there was 
evidence that E. & J. had set out from 
their home, during the night when 
deceased was killed, with the intention 
of committing theft ; J. & his wife 
testified that, on returning home, K. 
had told them that a man, whom ho 
supposed to be a secret-police con- 
stable, had pointed a pistol at him & 
that he had shot him. Tlie defence 
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for murder to direct the jury that they may find 
manslaughter. — R. Fatrbrother (1908), 1 Cr. 

App. Rep. 233, C. C. A. 

3174. .] — On an indictment for murder the 

judge is entitled to withdraw a defence of man- 
slaughter from the jury. — R. v. Foy (1909), 2 Cr. 
App. Rep. 121, 0. C. A. 

3175 . .] — ScHOLEY, No. 3128, ante, 

3176. .] — On a trial for murder there need 

not necessarily be a direction that it is open to 
the jury to find manslaughter. — R. v, Fletcher 
( 1913), 9 Cr. App. Rep. 53, C. C. A. 

3177. Where defence of manslaughter is 

not raised.] — R. v. Hoprer, No. 3146, ante, 

3178. .] — On an indictment for murder 

if deft.’s counsel does not suggest a possible verdict 
of manslaughter but only an acquittal on the 
ground of accident the judge is not bound to 
suggest that verdict. — R. v. Clinton (1917), 12 
Cr. App. Rep. 215, C. C. A. 

Annotation: — Refd. IL v. Robinsou (192‘2), 16 Cr. App. Rep. 

140. 

was rested entirely upon dliln, & 
accused testified on his own beiialf, 
stating that he had been at honie 
during the whole of the night in 
question, but making no mention of 
any facts concerning the shooting. In 
his charge, tlie trial j udge reviewed tlie 
evidence, in a general way, & told the 
jury that, upon tlie evidence adduced, 
they must either convict or acquit of 
the crime of murder ; that they could 
not return a verdict of manslaughter ; 
that, if they believed J.’s account of 
wliat happened to be substantially 
true, they should convict of murder ; 

& ho did not instruct the jury as to 
what, in law, constituted manslaughter 
nor as to circumstances on which 
the verdict might be reduced to 
manslaughter. K. was convicted of 
murder ; — Held : the charge of the 
trial judge was right, & the omission 
to instruct the jury in respect to 
manslaughter did not occasion any 
substantial wrong or miscarriage whicli 
could justify the setting aside of the 
conviction nor a direction for a new 
trial. — R. v. Eberts (1912), 22 W. L. R. 

901 ; 3 W. W. R. 37 ; 7 R. L. R. 530.— 

CAN. 

3173 vi. — - — .] — On the trial of an 
accused on a charge of murder, wlum 
the evidence shows that the jury may 
reasonably infer a case of manslaughter, 
there must be a direction on that 
point, but the judge ought to be slow 
to arrive at the conclusion that there 
are no circumstances that would 
justify a verdict of manslaughter.-— R. 

V. Jagat Stngu (1915), 32 W. L. R. 

637 ; 9 W. W. R. 514.— CAN. 

3173 vii. .] — R. v. Olkiiovik, 

119201 35 Can. Crim. Cas. 35; 66 
1). L. R. 499.— CAN. 

3173 viii. .] — On a trial for 

murder defence adduced evidence to 
show that accused did not intend to 
shoot his gmi. After the judge’s 
charge accused’s counsel took objection 
to its sufllcioncy & requested that the 
udge tell the jury that “ If the jury 
iclieves accused’s evidence that he 
did not point his gun at M. or did not 
point it at Q. & he had no intent — no 
intention of shooting anybody & in 
the scuttle the gun was discharged & 

M. was unfortimately killed, then 
accused is not guilty of the crime >vlth 
which he is charged.” The judge 
refused so to do : — Held : the charge 
had failed to fully present the defence 
to the jury, that the facts deposed to 
on behalf of accused were, if believed, 
open to the inference that the shots 
had been fired in the scuffle by mis- 
adventure in some unexplained way 
by one of the participants therein, & 
such being the case that whole aspect 
of the oocurreuce, constituting, if true. 


3179. .] — The rule about the judge’s 

direction on manslaughter in a trial for murder is 
correctly laid down in R, v. Clinton^ No. 3178, ante, 

“ Where there is no evidence of manslaughter 
the question should not be left to the jury ” (Lord 
Hewart, C.J.). — R. V, Robinson (1922), 16 Or. 
App. Rep. 140, 0. C. A. 

3180. Direction as to intent to defraud — Charge 
of obtaining by false pretences.] — A summing up 
on an indictment for obtaining by false pretences 
must contain an express direction on intent to 
defraud ; if it does not, the ct. will quash a con- 
viction. — R. v. Baker (1923), 17 Cr. App. Rep. 
190, C. 0. A. 

3181. Should direct jury as to point of law.]— 

R. V. Vassileva (1911), 6 Or. App. Rep. 228, 

0. O. A. 

3182. Although not referred to by defence.] 

— The omission by counsel of taking a point of law 
does not affect the duty of the judge to call the 
attention of the jury to it. — R. v. Smith (1916), 
12 Cr. App. Rep. 42, 0. C. A. 

Held: the Judge had sufficiently 
cautioned the jury us to the effect to bo 
given to the evidence. — R. v. Eyles 
(1917), 17 S. R. N. S. W. 377.— AUS. 

o. Caution to disregard questions 
suggesting similar offences to that 

]— Accused was tried before a 
judge & jury & convicted on a charge 
of theft of money from a passenger in a 
sleeping-car on a specified day. Having 
testified on his own behalf, he was 
cross-examined by counsel for the 
Crown, & asked questions relating to 
money wliich had been lost in sleeping- 
cars on other occasions when he had 
been, as suggested, in sucli cars. The 
questions were not objected to, & were 
answered by accused, who denied all 
knowledge of sucli losses. Tlio Crown 
made no attempt to prove tlio facts 
suggested. The trial judge directed 
the j ury to disregard these (luestions & 
answers & any inferences suggested by 
them : — Held : full justice was done to 
accused by the trial judge’s direction, 
& it was his duty to give such direction, 
independently of whether the questions 
were properly asked or not ; & it was 
not necessary to decide whether they 
were properly asked. — R. v, Hurd 
( 1913), 23 W. L. R. 812 ; 10 R. L. R. 
475 ; 4 W. W. R. 185 ; 21 (!an. (h’ini. 
Cas. 98.— CAN. 

p. Hearing of facts in evidence 
upon questions to be determined .] — 
In cliarging the jury In an action for 
assault & battery, the trial judge ought 
to point out to the jurors tho bearing of 
the facts of evidence upon each of the 
questions which they must determine, 
& wiiich of the facts are, in his 
judgement, in dispute. — McKenna v. 
CUMMISKEY (1913), 13 E. L. R. 229.— 
GAN. 

q. Caution as to admissibility of 
evidence of complaints .] — A victim of 
rape complained thereof immediately 
tlieroafter to certain persons. She did 
not then know the offender but 
recognised him subsequently & identi- 
fied him at tho trial. Evidence was 
given by witnesses for the Crown of 
the victim’s said complaint^s as to tho 
commission of the offence, but it was 
only on cross-examination of these 
witnesses that details, which were 
general in character, of the offender’s 
description as given in such complaints, 
were elicited. There was no doubt, on 
tho evidence, as to tho commission of 
the offence, & the onlv real issue before 
tho jury was that of identity '.—Held : 
under such circumstances the trial 
judge’s omission to charge tho jury 
that tlio complaints were only admis- 
sible to show consistency of the 
victim’s conduct with her evidence at 
trial & as negativing consent <Sc were 
not evidence of the facts complained 


! a good defence to the charge of murder, 

I should have boon presented to the 
jury, & that there should bo a new 
' trial.— R. v. Deal, [1923] 1 W. W. R. 
615 ; [1923] 3 D. L. R. 201 ; 39 Can. 
Crim. Cas. J05 ; 32 B. C. R. 219.— 
CAN. 

3181 i. Shoulddircctjury asto point of 
j law.] — It is tho duty of a judge to give 
a direction upon tho law to the jury so 
j far as to make them understaud the 
! law as bearing upon the facts ; & if lie , 
! does not give them an explanation of 
' tho law sufficiently comprohensivo to 
1 enable them to decide tho particular j 
I issue, it is a misdirection. — Re JiiUB- 
I Roo Mauton, R V. JnuBBOO Maiiton 
I (1882). I. L. R. 8 Calc. 739.— IND. 

3181 ii. •,] — In charging a jury it | 

I is incumbent on the judge to explain 
I the law to them in order to assist them | 
I in applying tho law to tho facts of the 
case. ]Vl()re reference to sections of 
the Penal Code dofliiing the offences is 
not suffleiontr— Abbah Peada v. R. 
(1898), I. L. R. 25 Calc. 736.— IND. 

3181 iii. — — .] — Where a judge. In 
charging a jury, said : “ Tho law 
bearing on tho case has been placed 
before you more than once in tho 
addresses delivered by the learned 
pleaders on cither side#- I need not go 
into detail as to tho law ” : — Held : it 
was immaterial how much or how ofteu 
the jury might have been addressed by 
the pleaders on both sides upon the 
law. The responsibility of laying down 
the law for the guidance of the jury 
rested entirely with tho judge, & a 
verdict arrived at by tho jury in tho 
absence of any such direction on tho 
1 law by which they should be guided 
[ could not be accepted as a valid verdict 
In the case. — Mangan Das v. R. (1902), 

I. L. R. 29 Calc. 379.— IND. 

3181 iv. .] — It Is not only desir- 
able but necessary that a charge should 
be recorded in an Intelligiblo form & with 
sufficient fulness to satisfy the Appeal 
Ct. that all points of law arising in the 
case wore clearly & correctly explained 
to tho jury. — Panchu Das v. R. (1907), 

I. L. R. 34 Calc. 698.— IND 

i n. Evidence denied by prisoner 
admitted — Caution as to effect to he 
given to such evidettce.] — Tho Crown 
tendered in evidence a convemation 
between a detective officer & prisoner 
in which the officer told prisoner that 
P. had made a statement regarding 
prisoner’s whereabouts at a certain 
time. Prisoner denied I’.’s statement. 
After objection tho conversation was 
admitted. In his summing up, the 
judge cautioned the jury that as 
prisoner had denied the truth of what 
P. was alleged to have said it was no 
evidence against him of tho fact 
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Sect, T, — The hea ritig : Su b-sect, 12, C,] 

C, Powers of Judge, 

3183. To make independent suggestions as to 
facts.] — A judge is entitled to make an inde- 
pendent suggestion on the facts not made by the 
prosecution or the defence. — B. v, Ryder (1913), 
9 Cr. App. Bep. 100, 0. C. A. 

3184. .] — It is not a misdirection to make a 

suggestion as to the facts of a case different from 
that made by the prosecution & by the defence. — 
B. V. Bentley (1913), 9 Cr. App. Bep. 109, C. C. A. 

3185. * .] — If prisoner elects not to take 

advantage of the provisions of Criminal Evidence 
Act, 1898 (c. 3C), s. 1, & docs not offer himself as a 
witness on his own behalf, it is entirely in the 
discretion of the judge to comment on that fact 
in whatever way & to whatever extent he thinks 
fit. 

It is undesirable that the judge should suggest 
in his charge to the jury a theory of the mode 
of deafli not previously put forward at such trial. — 
B. V. Smith (1915), 84 L. .T. K. B. 2153 ; 114 L. T. 
239 ; 31 T. L. B. 617 ; 25 Cox, C. C. 271 ; 11 Cr. 
Ai)p. Bep. 229, C. C. A. 

3186. To make comments — On accused not 
giving evidence.] — Prisoner applied for special 
leave to appeal in a criminal matter on the ground 
that the judge misdirected the jury in commenting 
upon ijrisoner having refrained from giving 
evidence in a case in which he was a competent 
but. not compellable witness : — Held : the com- 


ment was according to law, & not precluded by 
the Criminal Law Amendment Act (55 Viet. 
No. 6), s. 6). — Kors v, B., Ex p, KoPS, [1894] 
A. C. 650 ; 64 L. J. P. C. 34 ; 70 L. T. 890 ; 58 
J. P.668; 10 T. L. B. 625 ; 6 B. 522, P. C. 

3187. Criminal Evidence Act, 1898 

(c. 36).] — A judge at the trial has the right to 
comment on a prisoner’s failure to give evidence 
on his own behalf under the above Act, but the 
right of comment rests solely on the judge’s 
discretion, its exercise depends upon the cir- 
cumstances of each particular case, & is one as to 
which no general rule can be laid down. — B. v, 
Rhodes, [1899] 1 Q. B. 77 ; 68 L. J. Q. B. 83 ; 
79 L. T. 360 ; 62 J. P. 774 ; 47 W. B. 121 ; 15 
T. L. B. 37 ; 43 Sol. Jo. 46 ; 19 Cox, C. C. 182, 
C. G, B 

Annotaiions : — Mentd. R. v. Saunders (1808), 63 J. P. 24; 
R. V, Ollia, [1900] 2 Q. B. 758 ; U. v. Wyatt, [1904] 1 
K. B. 188 ; R. v. Smith (1903), 92 L. T. 208 ; K. v. Bond, 
[1906] 2 K. B. 389 ; R. v. Stone (1910), 6 Cr. App. Rep. 
89 ; R. V . Boyle & Merchant, [1914] 3 K. B. 339 ; R. v. 
Mason (1914), 111 L. T. 336. 

3188. .] — B. V. Bernard, No. 

330, ante, 

3189. .] — B. V. Hampton, No. 

3127, a7ifs, 

3190. .] — B. V. Smith, No. 3185, 

ante, 

3191. Or not calling particular witness.] 

— The ct. will not review a judge’s comment on 
deft.’s not giving evidence nor on his not calling 
a particular person. — B. v, VoisiN, [1918] 1 K. B. 


of, could not be said to have misled 
the jury. — R. v. ScimABA (1921), 62 
D. L. R. 308 ; 35 Can. Crim. Cas. 402 ; 
31 Man. L. R. 275; [1921] 3 W. W. R. 
107.— CAN. 

r. Caution not to he prejudiced hy 
previous knoivledge or public opinion .] — 
R. V . Pakkin, [1922] 1 W. W. R. 732 ; 
66 1). L. R. 175 ; 37 Can. Crim. Cas. 
35 ; 31 Man. L. R. 438.— CAN. 

PART VII. SECT. 7, SUB-SECT. 12. 

— C. 

3183 i. To make independent sugges- 
tions as to facts.] — -A judge Ims a right 
to express his opinion on a question 
of fact in charging the jury. — R. v. 
Hoo Sam (1912), 20 W. L. R. 571 ; 1 
W. W. R. 1049.— CAN. 

3183 ii. .] — A trial judge in a 

criminal case has an absolute right to 
express any opinion of his own upon the 
facts on which the jury has to pass ; 
the question in each case is whether, 
reading the charge as a whole, he has 
made an improper use of his right. — 
R. V . Moke, [1917] 3 W. W. R. 575.— 
CAN. 

3183 iii. .] R. V . SPELLTSLVN 

(1921), 69 D. L. R. 019 ; 37 Can. Crim. 
Cas. 390 ; 49 N. B. R. 200.— CAN. 

3183 iv. — — .] — Accused was 
charged with stealing one post letter 
contain^g money. His counsel in 
addressing the jury attacked severely 
the testimony of witnesses for the pro- 
secution whose efforts to detect crime 
had led to the charge against accused. 
The judge in charging the jury ex- 
pressed a strong opinion that there was 
no justification for such a charge 
against these witnesses as he deemed 
was made in counsors address, & in 
connection therewith said : “ Under 

our system of law counsel are given 
great latitude. It is realised that for 
the purpose of protecting their clients’ 
interests they must not bo harassed by 
fear of anything that might bo stated 
& they are absolutely free of liability 
for anything they say for tlie protec- 
tion of their client ’’ : — Held : while 
the statement of the law was correct 
for him to express his own opinion 
upon the facts, while making it clear 


tliat the jury was to decide the facts, 
yet the words above quoted, in the 
circumstances & taken together with 
lUB other remarks, were such as to 
likely prejudice the accused & con- 
stituted in law” a misdirection. — R. v. 
Shandro, [1923] 1 W. W. R. 405 ; 
[1923] 1 D. L. R. 722 ; 38 Can. Crim. 
Cas. 337 ; 19 Alia. L. R. 129. — CAN. 

3183 V. .] — The expression by a 

judge of his opinion as to the facts of 
the case, without submittiug them 
exclusively to the jury, is no ground for 
sett ing aside a verdict for misdirection, 
such being a matter resting with the 
discretion of the judge. — R. i?. O’Con- 
nell (1844), 11 Cl. & Fin. 155 ; 9 Jur. 
25. — IR. 

8186 i. To make comments — On 
accused not giving evidence. y— A con- 
stable gave evidence of admission of 
guilt made to him by prisoner in a 
conversation when no one else was 
present. Prisoner did not give evi- 
dence. The j udgo referred to the 
constable’s evidence as “ uncoutra- 
dicted ” ; — Held : this was not a 
comment within Crimes Act, 1900, s. 
407 (2). — R, V. Duffy (1901), 1 8. R. 
N. S. W. 20 ; 18 N. S. W. W. N. 28.— 
AUS. 

8186 ii. .] — R. V. Temple- 

ton, [1922] St. II. Qd. 165.— AUS. 

3186 iii. .] — Prisoner, who 

was tried & convicted of murder, 
although he had ample time & oppor- 
tunity to tell all ho knew concerning 
the crime both to the authorities & 
others, maintained a complete silence 
respecting it with the exception of 
some bald assertions of his innocence, 
until he went upon the witness stand 
at the trial to give evidence on his own 
behalf, when he admitted being present 
at the doing of the deed, but charged it 
upon one G., a young companion, who 
was with him, & who, before & at the 
trial, had alleged prisoner’s guilt. The 
judge, in charging the jury, told them 
tliat they were entitled to take tliis 
continued silence of prisoner Into con- 
sideration, & after deciding whether or 
not such silence proceeded from a 
consciousness of guilt & a desire to 
spring a defence upon the Crown, 
which it might not be able to meet. 


tliey might therefrom draw an infer- 
ence as to his guilt or innocence. He 
further instructed them that this 
continued silence of prisoner was an 
element that might assist them in 
determining the amount of credence 
that ought to be given by the story 
told by prisoner in the witness box : — 
Held : the charge was correct In 
both respects. — R. v. Hiqqins (1902). 
36 N.B. R. 18.— CAN. 

3186 iv. .] — There can bo 

no question that the judge in a criminal 
case tried before a jury is justified in 
commenting upon the fact that accused 
has not given evidence ; it is not 
possible to lay down any general rule 
as to when this should be done or as to 
the extent to which comments should 
go ; the justification for such comment 
depends in each case on Its circum- 
stances ; it is a discretion in tlie ot. 
which should be used with a due regard 
to the interests of justice. — R. v. Dube 
( 1915), App. D. 557.— S. AF. 

3186 V. .] — The failure of 

an accused to give evidence on his own 
behalf is a circumstance which may 
properly bo taken into consideration 
by a ot. of law. It should not be 
pressed too far. But whore there is 
evidence, entitled to credence, which 
directly implicates an accused person, 
the fact that ho refrains from going into 
the box to contradict that evidence 
may well be regarded as an element to 
be weighed in connection with all the 
others in the case, hearing in mind 
always that the onus remains upon the 
Crown^R^v. Nvati (1916), App. D. 

3186 vi. .] — Where a prisoner 

refrains in a criminal trial from giving 
evidence a judge in charging the jury 
Is debarred by the above sect, from 
commenting adversely on prisoner’s so 
Brown & MoOann 
(1909), 29 N. Z. L. R. 846.— N.Z. 

»• What amounts to.] — 

At a crlipinal trial accused made a 
statement not on oath. In reference 
to that statement tlie judge, in his 
summing up to the jury, said: That 
statement is something which the law 
requires you to take into consideration 
together with the evidence, but It Is 
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631 ; 87 L. J. K. B. 674 ; 118 L. T. 664 ; 34 
T. L. R. 203 ; 62 Sol. Jo. 423 ; 26 Cox, C. 0. 224 ; 
13 Cr. App. Rep. 89, C. 0. A. 

AnTWtaHon : — Mentd. R. v. Cook (1918), 34 T. L. R. 515. 

3192. On what punishment will ensue on 

conviction.] — Semble : when prisoner’s counsel 
hints in liis speech at the maximum of punishment, 
the judge may tell the jury that the punishment on 
conviction will be mild & lenient. — R. v. Har- 
rington (1862), 26 J. P. 793. 

3193. As to the improbability of capital 

sentence being carried out.] — Wliether the judge 
in summing up should refer to the improbability 
of a capital sentence being carried out depends on 
the way counsel for the defence deals with the 
question of punishment. — R. v. VisiCK (1909), 
2 Cr. App. Rep. 277, C. C. A. 

3194. On effect of successful defence of 

insanity.]— R. v, Reynolds (1843), Taylor’s 
Medical Jurisprudence, 5th ed., Vol. I., 870. 

3195. To read depositions — Though not put in 
evidence.] — Upon the trial of a prisoner at assizes 
or quarter sessions it is competent for the presiding 
judge to lay before the jury, when summing up 
the case to them, matter which, though not put in 
evidence previously, would have been admissible 
in evidence had it been tendered. 


Upon the cross-examination of one of a prisoner’s 
witnesses in a trial before a ct. of quarter sessions, 
such witness admitted that her evidence differed 
materially from the evidence she had given when 
before the committing magistrates. The deposi- 
tions of the witness were not put in by the counsel 
for the prosecution nor by the counsel for the 
prisoner. But the chairman, in the course of his 
summing up of the case to the jury, at the request 
of one of the jurors read the depositions. Prisoner 
having been found guilty, upon a case reserved : — 
Held : it was competent for the chairman to 
read the depositions when he did read them, 
inasmuch as they would have been admissible in 
evidence had they been tendered by either the 
counsel for the prosecution or the counsel for the 
prisoner at any time previously ; it being the 
duty of the presiding judge at a criminal trial 
to decide what evidence, witliin reasonable bounds, 
should be placed before the jury, the mere fact that 
the depositions had not been put in previously 
to the summing up did not prevent their being 
put in subsequently ; & the reading of them by the 
chairman to the jury when he w^as summing up 
the case, did not amount to a misreception of 
evidence. — R. v. Garner (1889), 61 L. T. 099 ; 
54 J. P. 424 ; 6 T. L. R. 110, 0. 0. R. 


uot In itself evidence in the same sense 
as the statement of a witness given 
upon oath ; it is uot subject in any- 
way to test by cross-examination ” : — 
Held : \vhat was said by the judge was 
not a comment upon the fact that 
accused had refrained from giving 
evidence on oath on liia own behalf. — 
JA.cicsoNr. R., [1918] 25 C. L. U, 113. — 
AUS. 

t. .] — A direction to 

the Jury that an accused lias failed 
to account for a particular occurrence, 
when the onus has been cast upon him 
to do so, does not amoimt to a comment 
on his failure to testify, within the 
above sub -sect. — R. v. Aiio (1904), 25 
C. L. T. 50 ; 11 B. C. R. 114 ; 8 Can. 
(Mm. Cas. 453.— CAN. 

a. .] — A statement 

made by a judge, in charging the 
jury in a criminal case, that the 
evidence of a witness for the Crown is 
wholly uncontradicted, is not a com- 
ment on the failure of a person charged 
to testify. — R. v. Gueuin (1909), 18 
O. L. R. 425 ; 14 O. W. R. 5, 14.— CAN. 

to. .]— It is the 

duty of the judge in a criminal case 
carefully to protect the accused from 
damaging insinuations wliioh may not 
in terms invite a consideration of the 
accused’s failure to testify but make , 
indirect & covert allusions to his | 
silence. — R. v, Gallaghek, [1922] 1 
W. W. R. 1183 ; 63 D. L. R. 029 ; 37 
Can. Grim. Cas. 83; 17 Alta. L. K. 519. 
—CAN. 

Statement by accused.] — 
Prisoner made a statement from the 
dock amounting merely to a general 
denial that he was the man who had 
committed the offence charged. The 
judge told the jury, “You may take as 
much notice of that as you like ” ; — 
Held : not an invitation to the jury 
to disregard prisoner’s statement in 
favour of sworn evidence. — R. v. 
Mansfield (1916), 16 S. R, N. S. W. 
187 ; 33 N. S. W. W. N. 56.— AUS. 

d. Unsworn statement .] — Where 

a trial judge improperly permits an 
accused to make au unsworn statement 
on his own behalf at the trial & then 
dlrocts the jury to pay no attention to 
it bocauso it was not sworn, this is a 
direction which is an indirect violation 
of the Canada Evidence Act. — R. v. 
Kelly (1916), 35 W. L. R. 46; 11 
W. W. R. 46.— CAN. 

When made. 1 — Ac - 


cuBcd has always boon allowed to 
make an unsworn statement as part of 
his defence, the only question being at 
what stage of the proceedings it should 
be made, & some weight may be given 
by the jury to such a statement, but 
the judge should direct them tliat It is 
not legal evidence. — R. r. 1‘erry & 
Pledger, [1920] N. Z. L. R. 21.— N.Z. 

f. On evidence .] — A judge is 

entitled to make in his summing up 
such observations on the evidence as 
ho thinks fit. — J effries v. R. (1916), 

18 W. A. L. R. 143.— AUS. 

g. That witness under undue 

injiuence.] — On a trial for murder 
prisoner’s daughter, a girl of 14, was 
called on his behalf : —Held : if from 
her manner the judge derived the 
impression that she was under some 
undue inhuence, it was not improper 
to call the attention of the jury to it 
in his charge. — H. v. Jones (1868), 28 
U. C. R. 416, 424.— CAN. 

h. On accused not calling cer- 
tain J— Prisoner & F. were 

jointly indicted, & a true bill found 
against them. It was ordered that 
prisoner should be tried sojiarately & 
apart from F., as to whom the indict- 
ment was traversed to another sittings. 
At the trial of prisoner the Judge 
commented on the fact that F. was not 
cuilled as a witness : — Held : tiie judge 
had the right to comment as ho did. 

H. V. Blais (1906), 11 O. L. R. 345 ; 7 
O. W. R. 380 ; 10 Can. Grim. Cas. 354. 
—CAN. 

k. .] — -On the trial of 

deft, on an indictment charging him 
with the forgery of two promissory 
notes, deft, having boon found guilty, a 
reserved cose .was applied for on the 
ound that in the course of his address | 
the Jury the trial judge commented j 
upon the failure of the deft, to produce ; 
a witness, S., & said that in the j 
interests of truth & justice he should | 
have done so. The reserved case 
applied for having boon refused & an 
appeal taken ; — Held : there having 
been no substantial wrong or mis- 
carriage which would be ground for a 
new trial, the appeal should not be 
allowed. — R. v. McLean (1906), 39 
N. S. R. 147 ; 1 E. L. R. 334.— CAN. 

- On motive.] — R. v. Lew 
7 B. C. R. 77.— CAN. 

m. To refuse to direct — Where no 
evidence.] — M., on his trial for the 


murder of S,, a constable, made a state- 
ment which ho reduced to writing to 
the effect that S., in attempting to 
arrest him, had used unnecessary 
violence, & that in order to protect 
himself ho had shot the constable. 
Counsel for prisoner asked t/he judge 
to direct the jury that if the arrest, 
though legal, was made with unneces- 
sary violence, amounting to an assault, 
prisoner was only guilty of man- 
slaughter. The judge refused so to 
direct the jury, on the ground that 
there was no evidence that the arrest 
was made with unnecessary violence : — • 
Held : the judge was right in refusing 
so to direct the jury, inasmuch as 
prisoner’s statement not being evi- 
dence, there was no evidence that the 
arrest was made with unnecessary 
violence. — R. v. Morrison (1889), 10 
N. S. W. L. R. 197.— AUS. 

n. To instruct jury — As to in- 
ference possible 03 to intent.] — It is 
lawful for the judge, in charging the 
j ury in a trial for an attempt to murder, 
to instruct them that they may draw 
au inference as to prisoner’s intent to 
kill from the circumstances of his being 
a stranger loitering in a street or park, 
between four & live o’clock in the 
morning, with a loaded revolver & 
brnglar’s tool in his possession. — K. v. 
Mooney (1905), Q. R. 1.5 K. B. 57.— 
CAN. 

o. To withdraw from consideration 
verdict for lesser offence.] — If the judge 
allows the indictment to go generally 
to the jury, it is not competent for 
him to withdraw from their con- 
sideration a verdict for any lesser 
offence which may be included iu the 
indictment. — R. v. Scherf (1908), 13 
B. C. R. 407.— CAN. 

p. Withdrawal of direction.] — Where 
a prisoner was indicted for larceny 
& for roooiving the ^udgo directed 
the jury to acquit prisoner on the 
count for receiving, but the jury 

I notwithstanding acquitted prisoner 
on the count for larceny but con- 
victed her of receiving & the judge 
did not insist on the direction ho had 
previously given : — Jfeld : whether 

the judge withdrew his direction as 
to the count for receiving or not, the 
evidence being suflicicnt In law to 
sustain the conviction, the conviction 
must stand. — R. v. McMahon (1875), 

I 13 Cox, C. O. 275.— IR. 
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Sect. 7. — The hear mg : Sub-sects. 13 (S^ 14, A.] 
Sub-sect. 13. — View by Jury. 

3196. Power to order.] — There can be no view 
in a criminal prosecution without consent, & the 
practice was so before the 4 Ann. c. 10 {per CuR.). — 
R. V. Redman (1756), 1 Keny. 384 ; Say. 303 ; 96 
E. R. 888. 

3197. .] — The ct. will only in particular 

circumstances grant a view in an indictment for 
perjury ; a view will be refused, if there be any 
risk of its misleading the jury. — A non. (1815), 

2 Chit. 422. 

3198. .] — Where, on the trial of a case of 

rape, it was wished on the part of the prisoner 
that the jury should see the place at which the 
offence was said to have been committed, & the 
place was so near to the ct. that the jury could have 
a view without inconvenience, the judge allowed 
a view, although the prosecutor did not consent 
to it. — R. V. WiiALLEY (1847), 2 Car. & Kir. 376 ; 

8 L. T. O. S. 559 ; 2 Cox, C. C. 231. 

3199. After summing up.] — (1) It is no 

irregularity to allow the jury to have a view of 
premises after the judge has summed xip the 
case. 

(2) Where it is alleged that the jury have 
received evidence in the absence of the judge 
& of the prisoners, it. is for the ct. before which the 
trial takes place to investigate the facts, & ascer- 
tain whether the alleged irregularity has occurred. 

(3) Qii. : whether if such irregularity be so found 
to have occurred, the ct. has jurisdiction to order 
a venire de novo, as for a mistrial. — R. v. Martin 
( 1872), L. R. 1 C. C. R. 378 ; 41 L. J. M. C. 113 ; 
26 L. T. 778 ; 36 ,T. P. 549 ; 20 W. R. 1016 ; 2 
Cox, C. C. 204, C. C, R. 

Anrwlalion : — Ah to (3) Refd. Craiio v. I’uLlic Prosecutor, 

[1921] 2 A. C. 299. 

3200. Where view is In different county — 
Removal of indictment by certiorari.] — When at 
a criminal trial it is necessary for the jury to have 
a view of the premises which are situated in a 
different county an appln. will be granted to change , 
the place of trial into such county. — R. v. Shp:ldon i 
(1875), 32 L. T. 27 ; 30 J . P. 232. 

3201. .] — A rule nisi for a certiorari was 

obtained in order to remove fiom the Central 
Criminal Ct. into the High Ct. an indictment by 

were jointly 

who might become debenture holders in the North 
Wales Quarries, Ltd., & the Welsh Slate Quarries, 
Ltd. 

The appet. desired to have a special jury, & that 
the jury should view the premises, these advan- 
tages not being available to deft, at the Central 
Crminal Ct. Appet. also alleged that for cerlmn 
reasons there would be a prejudice against him 
among Central Criminal Ct. jurors : — II eM : (1) a 
special jury was unnecessary ; (2) a view was not 
required; (3) the allegations of prejudice had not 


been made out.- — R. v. Gyde, Ex p. Gyde (1908), 
72 J. P. 504, D. C. 

See, further, Crown Practice, Vol. XVI., 
pp. 411, 412, Nos. 2686-2692. 


Sub-sect. 14. — Adjournment and Postpone- 
ment. 

A. In General, 

3202. General rule — No adjournment.] — It is 

undoubtedly a general rule that there should bo 
no adjoimnment Sc no separation for the jury after 
the evidence is entered upon, until the jury have 
given their verdict. This is a rule which I should 
never willingly depart from . . . but in a case of 
extreme necessity (Eyre, Ij.C.J.). — R. v. Hardy 
( 1794), 24 State Tr. 199, 414. 

Annotaiiotis : — Be2d. R. v. Edwards (1812), 4 Taunt. 309; 
Conway & Lynch v. R. (1845), 5 L. T. O. S. 458. Mentd. 
R. V. Stone (1796), 25 State Tr. 1155 ; R. v. Watson (1817), 

2 Stark. 116 ; Redford v. Birley (1822), 3 Stark. 110, n ; 
R. V. Barber & Dorey (1844), 8 J. P. 644 ; R. v. Blake 
(1844), 6 g. B. 126 ; R. v. O’Connell (1844), 5 State Tr. 
N. S. 1 ; K. V. Richards (1844), 3 L. T. O. S. 142 ; A.-G. 
V. Brlant (1846), 15 M. & W. 169 ; R. v. Garbett (1847), 

2 Cox, C. C. 448 ; R. v. Grant, Ranken & Hamilton 
(1848), 7 State Tr. N. S. 507 ; R. v. Smith O’Brien (1848), 

7 State Tr. N. S. 1 ; K. v. Duffy (1849), 7 State Tr. N. S. 
795 ; R. V. Pctcherini (1855), 7 Cox, C. C. 79 ; R. v. 
McCafferty (1867), 15 W. R. 1022; R. v. Meaiiy (1867), 
15 W. R. 1082 ; Miilcahy v. R. (1867), 15 W. R. 446 ; 
Marks v. Bejffus (1890), 25 Q. B. D. 494. 

3203. .] — It undoubtedly is so far 

established that there never ought to be an 
adjournment or separation in any degree of the 
jury if it can be avoided ; but there may arise a 
necessity so urgent that all those principles of 
justice which originally demanded that there 
should be no adjournment would loudly call for an 
adjournment ; because the true principle upon 
wliich it is required that there should be no adjourn- 
ment is for the furtherance of justice that it may be 
quite sure that justice will bo done both to the 
Crown & to prisoner ; that there should be no 
opportunity of having intercourse with the jury. 
The ct. is bound to take upon itself the responsi- 
bility that does belong to directing an adjourn- 
ment in a case so circumstanced (Eyre, L.C.J.). — 

j R. V. Horne Tooke (1794), 25 State Tr. 1, 127. 
i Annotations: — Refd. Conway <Sc Lynch v. R. (1845), 5 
L. T. O. B. 458. Mentd. R. v. Stone (1796), 25 Stale Tr. 
1155; Ea^leton r. KingHlon j(1803),^ 8 Vc8. 438; R. v. 

R. V. Smith (Tl828)78'b. &’ C. T 4 Y ; '*r““v! Parr7*a837)! 
7 C. & P. 830 ; R. v. Frost (1839), 4 State Tr. N. S. 85 ; 

R. V. Zulueta (1843), 1 Car. tic Kir. 215: R. v. Grant, 

i Ranken, & Hamilton (1848), 7 State Tr. N. S. 507 ; Mansell 

' V. R. (1857), 8 E. & B. 64 ; R. v. Meany (1867), 15 W. R. 

: 1082 

3204. Absence of prosecutor & 

witnesses.] — The judge, in a case of felony, has no 

I authority to order an adjournment on account of 
! the mere absence of the prosecutor & lus witnesses. 

I — R. V. Parr (1862), 2 F. & F. 861. 

3205. After evidence called — Absence 


PART VII. SECT. 7, SUB-SECT. 13. 


31961. Power to order.] — Tlicro is a 
right inherent In all the common law 
cts. to grant a “ view ” at any time 
during the progress of a criminal 
cause. — R. v. Sullivan (1869), 8 

S. R. N. S. W. 131.— AUS. 


3196 ii. .] — The authority given 

to the judge to direct that the jury 
shall have a view of any place, thing 
or Ticrson docs not make a view, when 
had, evidence ; the purpose of a view 
by the jury is in order to better their 
understanding the evidence. — R. v. 
KAPLANSKY, SaCIIUK & SENILOJ’!’ 
(1922), 69 D. L. R. 625 ; 51 O. L. R. 587. 


-CAN. 


3200 i. Where view is in different 
county — Hcinoval of indictment by cer- 
tiorari.}— The fact of a view of the 
lo(nt8 in QUO being necessary for the 
fair trial of a prisoner is not suflacient 
ground for removing the indictment 
into the Q. B. Div. by certiorari, when 
the locus in quo is situate in a different 
county from the Winter Assize County. 
— R. V. McNamara (1878), 14 Cox, 
C. C. 229.— IR. 


Q. View hy the judge — Trial with- 
out jury.] — Prisoner was tried without 
a jurv by a county ct. Judge exercising 
jurisdiction under the Speedy Trials 
Act, upon an indictment for feloniously 


displacing a railway switch. After 
hearing the evidence & the addresses 
of counsel, the judge reserved his 
decision. Before giving it, having 
occasion to pass the place, he examined 
the switcli in question, neither prisoner 
nor any one on his behalf being 
present. Prisoner was found guilty : — 
Held : there was no authority for the 
judge taking a view of the place, & his 
BO doing was unwarranted ; Sc even 
if ho had been warranted in taking the 
view, the manner of his taking It, 
without the presence of prisoner, or 
of any one on his behalf, was unwar- 
ranted. — R. V. Petrie (1890), 20 O. R. 
317. — CAN. 
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o£ witness.] — A prisoner’s trial may be adjourned, 
if the case has o^y been opened by counsel for the 
prosecution, but not after evidence called. If the 
witnesses do not appear, prisoner is entitled to be 
acquitted for want of evidence. — R. v. Robson 
(1864), 4 F. & F. 300. 

3208. Exceptions to rule — Jury exhausted.] — 

R. V, Stone (1796), 25 State Tr. 1155 ; 6 Term 
Rep. 527 ; 101 E. R. 684. 

Annotatiuns : — Refd. Couway & Lynch v. R. (1845), 1 Cox, 

C. O. 210. Meotd. R. V. O’Connell (1844), 5 State Tr. 

N. S. 1 ; R. V. Meauy (1867), 15 W. R. 1082. 

3207. Court of Queen’s Bench sitting at 

bar.] — Remarks of great severity upon the con- 
duct of deft.’s counsel, made by a judge in sum- 
ming up to a jury, although calculated to influence 
them unfavourably to deft., do not constitute an 
undue influence, if intended to counteract the evil 
effect which what the judge considers to be the 
improper conduct of the counsel might have upon 
the jury. The Ct. of Q. B. sitting at bar may for 
sufficient reason adjourn a trial either in or out of 
term. 

It was then contended that the adjournment 
of the ct. vitiated the whole proceedings. It is 
scarcely possible to suppose that this objection was 
seriously made. The ct. was sitting on a day 
which for the purpose of the trial, was to be taken 
as part of the then preceding term. It is incident 
to a trial that the ct. may for sufficient reason 
adjourn it, & there is nothing either in the words 
of the enactment or the object of the Legislature 
to take away this power from the Queen’s Bench 
sitting on a trial at bar in what is by legislative 
enactment to be taken as i)art of the term (Black- 
burn, J.). — R. V. Castro (1874), L. R. 9 Q. B. 
350 ; 43 L. J. C^. B. 105 ; 30 L. T. 320 ; 38 .T. P. 
342 ; ajfd. (1880), 5 Q. B. D. 490, 0. A. ; sub 
nom. Castro v. R. (1881 ), 6 App. Cas, 229, H. L. 
Annotations : — Mentd. R. v. Cox & Railton (1884), I T. L. R. 

181; Dixon v. Farrer (188(5), 17 Q. B. I). (558 ; R. v. 

Poolo OorpTi. (1887), PJ Q. B. D. (58:1 ; IC v. Tlioinp.sori, 

[1614] 2 K. B. 61). 


3208. Absence of witnesses.] — R. v, 

Lewis, No. 3228, 'post 

3209. Discretion of judge.] — A judge has a 

discretion, even after the close of the defence, 
whether he will adjourn the trial for the attendance 
of witnesses for the Crown. — R. Jackson (1919), 
83 J. P. 196 ; 14 Cr. App. Rep. 41 , C. C. A. 

3210. Postponement — For production of pro- 
perty.] — In a case of larceny, where, after all the 
witnesses for the prosecution had been examined, 
it was discovered, that the stolen property was 

, not immediately forthcoming, in consequence of 
I its having been deposited at a neighbouring 
I inn, the ct. allowed a messenger to bo sent for it, 
& in the meantime proceeded with the trial of other 
cases, the first prisoner remaining in a corner of the 
dock until the return of the messenger. — R, v* 
Wenborn (1842), 6 Jur. 267. 

Annotation : — Rofd. R. v. Cliarloriworth (1861), 1 B. & S. 

460. 

3211. Witness not in attendance.] — After 

a trial for murder had commenced, it was ascer- 
tained that a witness had not arrived, but was 
expected by a railway train. The judge ordered 
the jury to be locked up until the arrival of the 
witness, had another jury called, & proceeded with 
another case. — R. v. Foster (1848), 3 Car. & Kir. 
201 . 

3212. .] — The ct. has no power to 

adjourn a criminal trial when once the jury are 
sworn.— R. Tempest (1858), 1 F. & F. 381. 

3213. .] — R. V. Fernandez (1861), 

2 F. <fc F. 862, n. 

3214. Period of trial considered as one legal day.] 

— Although in contemplation of law the whole 
time during which assizes continue at one place is 
considered for some purposes as one legal day, yet 
the particular day on which a conviction actually 
took place may be proved when necessary. There- 
fore, where a convicted felon made a bo7id fide 
assignment of goods after the commission-day of the 
assizes, but before the day on which he was actually 


PART VII. SECT. 7, SUB-SECT. 14.— 
A. 

3208 i. Exceptions to rule — Absence of 
witnesses.} — At the trial of ari imliet- 
ablo offence the jutlgo har* the power 
to order tlie ct. to be adjourned to a 
place in the county otiicr than the 
ct. house, for the purpose of allowing 
the jury to hoar the evidence of a 
witness who was unable through ill- 
uess to leave his home. — R. v. Rogers 
(1902), 36 N. B. R. 1.— -CAN. 

3208 ii. ,] — On an applica- 
tion to grant, a postponement of a trial 
on the ground of absence of witnesses, 
tiie ct. must bo satisfied by aflldavit, 
that the persons are material wit- 
nesses ; tliat there has been no neglect 
in omitting to apply to them & 
endeavouring to procure their at- 
tendance ; &, that there is reasonable 
expectation of counsel being able to 
procure their attendance at the future 
date, if granted, — R. v. Mulvihill 
(1914). 19 B. C. R. 197 ; 49 S. C. R. 587. 
—CAN. 

r. Absence of senior counsel 

— Illness.] — Prisoner was indicted for 
murder. Application M’^as matlo f.o 
have the ease adjoiu’nod on account of 
tlie absence through illness of tlio 
senior counsel for deft. & his conse- 
quent inability to address the jury. 
The trial was adjourned for that day 
only. — R. V. Murphy (1875), 2 Q. L. R. 
383.— CAN. 

g, Engaged elsewhere ] — 

The one counsel who had been con- 
sulted about the case & had given it the 
careful consideration it called for & for 
that reason the only counsel who, 
without a reasonable time for the study 

J — VOL. XIV. 


of the caH(5, could represent deft, that 
he would be in a position to make full 
answer & defence & bo afforded a fair 
trial of the charge against it ; &, 

furthermore, that the clrciunstances 
from the commencement of the pro- 
ceedings Avoro such that ho might 
reasonably take it for granted that 
counsel appearing in his stead would 
have no difficulty in procuring an 
adjournment from Saturday to any 
following day on the ground of counsel’s 
absence olsowhcro, are good reasons 
for granting an adjournment. — R. v. 
Edmonton Brewing & Mauting Co., 
[1923] 2 W. W. R. 1107, 1121 ; 40 

Can. Ci'im. Cas. 236. — CAN. 

t. Discretion of judge — For 

conmnieni view by jury.] — When the 
locus in quo is situate in a different 
county from the Winter Assize County. 
The judge at the trial should in the 
exorcise of his judicial discretion post- 
pone the case, to enable the trial to 
take place in the county where a \^iew 
could conveniently be had. — R. v. 
Z' " ' “ , 14 Cox, C. C. 229. — • 

IR. 

a. Trial still proceeding .] — The 

ct. has pOAver to adjourn a criminal 
trial after evidence has been given 
from one day to any other day. — R. 
V. Hall (1890), 16 V. L. R. 650.— AUS. 

b. To change venue — Jury 

panel biassed.] — -Accused were members 
of a trades’ union which was engaged 
in a strike, in the course of which the 
occurrences forming the subject of the 
criminal charge had taken place. A 
great number of those upon the jury 
panel were either members of, or other - 
Avlse connected with, an employers’ 


federation, which liad boon formed to 
resist the operations of the strikers : — 
Held, : the trial of the indictment 
should bo adjourned upon tlie applica- 
tion of accused to enable ac^cusod, if 
they thought lit, to move for a change 
of venue. — 'R. v. Fearon (1909), 43 
I. L. T. 228.— IR. 

0 . I'o obtain better evidence .] — 

An adjouriimont of a trial to procure 
bettiT evidence of the Avitness being 
out of (Canada refused, as contrary 
to the s])iril of the Speedy Trials Act. — 
R. V. Morgan (1893), 2 B. C. U. 329. — 
CAN. 

d. Postponement of judgment — 
Several charges — Judgment withheld till 
completion of trials.]— K judge may 
adjourn the trial from time to time 
until finally terminated under Criminal 
Code, s. 777, Sendjle : the object of 
this provision is only to empower the 
judge to adjourn the particular trial 
for such necessary purposes as receiving 
further evidence, etc., but it does not 
enable him, where several charges are 
to bo heard against the same party, 
to postpone his decision on the first 
charge until he has hoard the evidence 
on the other charges, & then decide 
all.— R. V. McBerny (1897), 29 N. S. R. 
327.-^CAN. 

e. Custody of accused.] — Accused 
person on trial should during an ad- 
journment be committed to trie gaoler 
for custody & not left to the charge of 
the sheriff’s officers. — R. v. Broavn 
(1907), 7 S. R. N. S. W. 290.— AUS. 

f. Waiver.]— ll. v. Hazen (1893), 20 
A. R. 633.— CAN. 

g. Satne judges for adjourned hear- 
ing.] — -It is a general rule, governing 
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Sect, 7 . — The hearing: Suh-aect. 14, A, d: B*; auh- 
sect. 15, 

convicted : — Held : the assignee could prove the 
actual day of the conviction, although the record 
mentioned only the commission-day, & the 
assignment was valid. — Whitaker v. Wisbey 
(1852), 12 C. B. 44; 21 L. J. C. P. 116; 19 
L. T. O. S. 166 ; 16 .Tur. 411 ; 6 Cox, 0. 0. 109 ; 
138 E. R. 817. 

Annotations : — Refd. PreBton v. Peek© (1858), 31 L. T. O. S. 

1C2. Mentd. R. v. Roberts (1873), L. R. 9 Q. B. 77. 

B. Separation of Jury, 

See Juries Detention Act, 1897 (c. 18), s. 1. 

3215. Misdemeanour.] — R. v. Canning (1754), 
19 State Tr. 283. 

AnnolatUms : — Reid. R- Klnnear (1819), 2 B. & Aid. 462. 

Mentd. R. V. Rowlin (1793), 6 Term Rep. 311. 

3216. .] — Upon the trial of an indictment 

for a misdemeanour, which continued more than 
one day, the jury, without the knowledge or 
consent of defts., separated at night: — Held: the 
verdict was not, therefore, void ; & it formed no 
ground for granting a new trial, it not appearing 
that there was any suspicion of any improper 
communications having taken place. 

The practice has been of late years for the jury 
to separate on the trials of misdemeanour. In 
Canning's Case, No. 3215, ante, which continued 
for fifteen days, the jury separated each night 
(Abbott, C.J.). — R. v, Kinnear (1819), 2 B. Aid. 
402 ; 100 E. R. 434 ; sub nom, R. ik Woolf, 1 
Cliit. 401. 

Annotations : — ^Refd. R. v. O’Connell (1844), 3 L. T. O. S. 

323 ; Wiusor V. R. (1866), 6 B. & S. 143 ; R. v. Ketteridgo, 

[1915] 1 K. B. 407 ; Fanshaw v, Knowles, [1016] 2 K. B. 

538. Mentd. Kx p. Kinning (1847), 4 C. B. 507 ; Douglas 

V. R. (1848), 12 Jur. 974. 

3217. Trial for murder.] — The rule that the 
jury must not separate during a trial for murder 
does not mean that in no circumstances must they 
physically part from one another. The rule is 
subject to the qualification that upon an emergency, 
or where it is necessary, a juror may leave th^e rest 
of his fellows. 

On the second day of a trial for murder a 
juryman became ill & was taken out of ct.. but 
not out of the building, accompanied by two 
medical men & a ct. usher, to a space at the bottom 
of the building at the hack of the ct. where there 
was open air & to which the public had no access. 
After a consultation between the medical men, one 
of them returned into ct. & gave an opinion as to 
when the juryman would probably recover. The 
ct. then adjourned for a short time, <fc the medical 
man was sworn to take charge of the juryman 
during the adjournment. He then returned to 
the juryman, & the two medical men, a constable, 
& the usher remained with him in the open air for 
about three-quarters of an hour. The juryman 
then rejoined his fellows, the usher having been 


with him the whole time he was absent from the 
rest of the jury. The usher had been sworn on the 
first day of the trial to take charge of the jury 
during the adjournment for that night, biit was 
not sworn for the particular purpose of taking 
charge of the juryman who became ill on the 
second day. During the whole time the juryman 
was absent no one spoke to him about the trial. 
The medical men only spoke to him, & no one else 
had an opportunity of doing so. On the way to 
the open air less than a dozen persons had to be 
passed, & the juryman was in a state of collapse 
& was in such a condition as to be quite unable to 
communicate with any one : — Held: it was not 
necessary that the usher who conducted the juror 
to the open air should be sworn as a ct. bailiff 
to take charge of him upon that occasion ; nothing 
was done which was not justified in law, & there- 
fore there was no ground for quashing the 
conviction. 

Whether or not rebutting evidence on the 
part of the prosecution ought to bo admitted at 
a criminal trial after the close of the evidence 
for the defence is a matter for the discretion of 
the judge at the trial. 

Semhte : where the judge at the trial allows 
rebutting evidence to bo given the C. C. A. will 
not quash a con\dction upon the ground that it 
does not agree witli the way in which the judge at 
the trial exercised his discretion, unless there is 
something in the rebutting evidence in the nature 
of a trap, which results in an injustice to the 
prisoner. — R. v, Oripfen, [1911] 1 K. B. 149 ; 80 
L. J. K. B. 290 ; 103 L. T. 704 ; 75 J. P. 141 ; 
27 T. L. R. 09 ; 22 Cox, C. C. 289 ; 6 Cr. App. Rep. 
255, C. 0. A. 

Annotations: — Reid, R. v. Sullivan, [1923] 1 K. B. 47. 

Mentd. R. v. Foster (1911), 6 Cr. App. Rep. 196; R. v. 

Wilson, Lewis & Havard (1911), 6 Cr. App. Rep. 125. 

See Nos. 3202, 3203, 3211, ante. 

See, further, Juries. 


Sub-sect. 15. — Discharge of Jury in the course 
OF A Trial. 

A, In General. 

3218. Right of judge to discharge jury.] — R. v. 

Whitebread (1079), 7 State Tr. 311. 

Annotations : — Consd. R. v, Kinloch (1740), Fost. 22, 28, 30 ; 
R. V. Charlosworth (1801), 1 B. & S, 460 ; WiuHor v. R, 
(1866), 6 B. & S. 143. 

3219. Withdrawal of juror — Consent of 

parties.] — In criminal cases, not capital, a juror 
may be withdrawn, if both parties consent, but 
not otherwise. — R. v, Perkins (1098), Cited in 
Carth. at p. 465 ; 90 E. R. 868. 

Annotations : — Consd. R. r. Kinloch (1746), 18 State Tr. 395 ; 
R. V. Cliarlosworth (1861), 1 B. & S. 460. Refd. Winsor 
V. R. (1866), 6 B. &S. 143. 

3220. .]— R. v. Jeffs (1734), 


all judicial procedure, recoguiBOd 
by statute & authority, that the 
judges before whom a case begins 
are the ct. to complete the hearing & 
dotermination ; & that whether there 
be an adjournment of the hearing or 
not, no judge other than the judge 
before whom the proceedings began 
can, without the consent of such latter 
judges, intervene to hear or adjudicate. 
— R. (Aqrioulture & Technical 
Instruction for Ireland Depart- 
ment) V. Londonderry City JJ., R. 
(Meehan) v. Hardy, [1917] 2 1. R. 
283.— -IR. 

PART VII. SECT. 7, SUB-SECT. 14.— 
B. 

h. General rule .] — R. v. Derrick 


(1879), 2 L. N. 214 ; 23 L. C. J. 239.— 

CAN. 

k. .] — There is no difference 

between capital felonies and felonies 
not capital, so far as regards the 
practice respecting addourmnents of 
trials. In both class of cases the jury 
must be kept together all night & 
cannot be allowed to separate. — 
Damery’s Case (1841), Ir. Oir. Rep. 
371.— IR. 

l. .] — A county juror, even in 

a capital case, & after the judge has 
commenced his charge, may be brought 
in the custody of the sheriff into the 
adjoining city ct. as a witness, without 
vitiating the trial. — R. v. Lynch (1844), 
3 L. T. O. S. 23.— IR. 

3217 i. Trial for murder.] — On a trial 


for murder lasting some days, the jury 
were placed in charge of officers of the 
ct. One day cloven went for a drive 
under escort & tho other spent some 
hours at homo with an officer & had 
no commiinicaton with any one 
except in tho officer’s presence. Other 
jurors on different occasions went under 
escort to the hairdressers & some 
communicated by telephone, but the 
latter, though known to accused’s 
counsel, was not known to the judge ; — ■ 
Held : there had been no separation 
of the jury ; separation to amount to 
a mistrial must be the mingling of the 
jury amongst others without being in 
charge of an officer of the ct. — R. v. 
Langmaid (1910), 6 Tas. L. R. 10.-- 
AUS. 
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2 Stra, 984 ; cited in Fost. at p. 24 ; 93 E. R. 1 
984. I 

Annotation: — Reid. R. v. Chorlosworth (1861), 1 B. & S. ! 
460. i 

8221, Consent of defendant.] — R. v. 

Wilkinson (1733), cited in Fost. at p. 26. 

3222. .]— R. v. Kinloch (1746), 18 

State Tr. 395 ; 1 Wils. 157 ; Fost. 16 ; 95 E. R. 
547. 

Annotations: — Consd. Conway & Lynoh v. R. (1845), 5 
L. T. O. S. 458 ; R. v. Charlesworth (1861), 1 B. & S. 460 ; 
R. V. Winsor (1865), 10 Cox, C. C. 276. Reid. R. v. I 
Nowton (1849), 18 L. J. M. O, 201 ; R. v. Davison (1860), 

2 F. & F. 250. Mentd. R. v. Qralns:er (1765), 3 Burr. 
1617 ; R. V. Johnson (1805), 6 East, 683 ; R. v. Fltz* 
^rerald (1843), 1 Car. & Kir. 201 ; R. v. O’Connell (1843), 

2 L. T. O. S. 193 ; R. v. Duffy (1846), 7 L. T. O. S. 9. 

3223. — — Application of accused — Absence of 
witness.] — In a case of manslaughter, after the 
jury were charged, it was ascertained that the 
surgeon who examined the body was absent. 
Prisoner’s counsel asked that the jury should be 
discharged : — Held : if prisoner asked that the 
jury should be discharged, the judge had authority 
to order ifc to be done. — R. v, Stokes (1833), 6 
O. & P. 151. 

Annotation: — Refd. R. v. Charlosworth (1860), 2 F. & F. 
326. 

3224. By consent.] — A jury may be dis- 

charged by consent, after having been charged. — 
R. V, Deane (1851), 5 Cox, C. C. 501. 

3225. Discretion of judge.] — R. v, Feurar 
(1663), Fost. 31 ; T. Raym. 84 ; 83 E. R. 46. 
Annotaiiam : — Reid. R. v. Kinloch (1746), 18 State Tr. 

395 ; R. V. Charlosworth (1861), 1 B. & S. 460. 

3226. .] — R. V, Kinloch, No. 3222, ante, 

3227. .] — Semble : the discharge of the jury 

is a matter of practice in the discretion of the judge. 

Information by the A.-G. for bribery at an elec- 
tion of a member of Parliament. Plea, not guilty. 
At the trial, a material & necessary witness for 
the Crown refused to give evidence, A was com- 
mitted for contempt, whereupon, at the application 
of counsel for the Crown, deft, objecting, the judge 
discharged the jury from giving any verdict. 
Qu. : whether he was right in so doing. The ct. 
refused to allow deft, to add a plea puis darrein 
continuance stating the above facts, on the ground 
that this would be to allow double pleading, & 
also, as the facts would be set out on the record, 
deft, could take advantage of them. — R. v. 
Charles WORTH (1801), 1 B. &S. 460 ; 31 D. J.M. C. 
25 ; 5 L. T. 150 ; 25 J. P. 820 ; 8 Jur. N. S. 1091 ; 

9 W. R. 842 ; 9 Cox, C. C. 44 ; 121 E. R. 786. 

Annotations: — Folld. R. v. Lewis (1909), 78 L. J. K. B. 722. 
Refd. Winsor v. R. (1866), L. R. 1 Q. 13. 390 ; R. v. 
Richardson (1913), 108 L. T. 384. Mentd. R. v. Hoytes- 
bury (1863), 8 L. T. 315. 

3228. Is final.] — The Ct. of Criminal Appeal 

has no power to review the decision of the judge 
at the trial of a prisoner that a necessity has arisen 
for discharging the jury without giving a verdict 
& adjourning the case to be heard before another 
jury. Such a decision is entirely within the 
discretion of the judge, & even if the discretion has 
been wrongly exercised, no objection can be taken 
in respect thereof at the second trial. 

Where a prisoner has been put upon his trial, 
given in charge to the jury, <&, after the case has 
been opened, some of the witnesses are found not 
to be present owing to some unforeseen accident, 
it may be proper to adjourn the trial generally, 


but where the witnesses are absent owing to some 
mistake, e,g, as to the date of trial, the proper 
practice is to adjourn the case for a reasonaole 
time for prisoner to be tried by the same jury, &, 
if that cannot be done, a verdict should be taken 
on the evidence as it stands. The jury should not 
be discharged & the case adjourned merely to 
enable the prosecution to establish a stronger 
case against prisoner. — R. v, Lewis (1909), 78 
L. J. K. B. 722 ; 100 L. T. 976 ; 73 J. P. 346 ; 
25 T. L. R. 682 ; 22 Oox, C. C. 141 ; 2 Or. App. 
Rep. 180, 0. 0. A. 

Annotation: — ^Refd. R. v. Richardson (1913), 8 Cr. App. Rep. 

169. 

3229. Grounds for discharge — Interference with 
Jurors.] — If pltf. or any one in his behalf say to 
a juryman after his departure from the bar & 
before verdict given, the case is clear for pltf., & 
the verdict be given for pltf. ; — Held : sufficient 
to justify a venire de novo, for it is new evidence. — 
Athil V, Bulwer (1625), 2 Hale, P. C. 308. 

3230. Departure of juror.] — R. v. 

Hanscom (1639), 2 Hale, P. O. 295. 

Annotation : — Refd. R. v. Mellor (1858), Dears. & B. 468. 

3231. .] — In the course of the 

trial, & during the examination of witnesses, one 
of the jurors had, without leave, & without it 

I being noticed by any one, left the jury box & also 
I the ct. house, whereupon the ct. discharged the 
' jury without giving a verdict, & a fresh jury was 
empanelled. Prisoner was then tried anew & 
convicted before the fresh jury ; — Held : the course 
pursued was right. — R. v. Ward (1867), 17 L. T. 
220 ; 31 J . P. 791 ; 16 W. R. 281 ; 10 Cox, 0. C. 
573, C. C. R. 

Annotation : — Refd. R. v. Ketteridgo, [1015] 1 K. B. 467. 

3232. .] — If a juror, after the 

summing up by the judge in a criminal trial, 
leaves his colleagues &, without being under the 
control of the ct. converses or is in a position to 
converse with other persons, the irregularity 
makes the whole trial abortive, & the only course 
open to the judge is to discharge the jury & proceed 
to a fresh trial. — R. v, Ketteridgb, [1916] 1 
K. B. 467 ; 84 L. J. K. B. 352 ; 112 L. T. 783 5 
79 J. P. 216 ; 31 T. L. R. 116 ; 59 Sol. Jo. 163 ; 
24 Cox, C. C. 678 ; 11 Cr. App. Rep. 64, C. C. A. 
Anjintaiions : — Consd. Fanshaw V. Knowles, [1916] 2 K. 13. 

538. Distd. R. V. Twies, [1918] 2 K. B. 853. 

3233. Separation of jurymen.] — R. v, 

Macrae (1892), Roscoe’s Criminal Evidence, 14th 
ed. at p. 301. 

3234. Access to newspaper reports of 

case.] — Respt. was tried for murder at a sessions of 
oyer <&: terminer & gaol delivery in New South 
Wales, & convicted & sentenced to death. After- 
wards the Supreme Ct. of that colony made a rule 
absolute for a venire de novo, on the ground that 
the jury had before giving their verdict, been 
allowed access to newspapers containing reports of 
the case ; — Held : the Supreme Ct. had no power 
to order a venire de novo in such a case. 

The cases in which a verdict upon a charge of 
felony has been held to be a nullity & a venire de 
novo awarded have not been classified in digests ; 
there are cases of defect of jurisdiction in respect 
of time, place, or person, cases of verdicts so 
insufficiently expressed, or so ambiguous, that a 
judgment could not be founded thereon {per CuR.). 


PART VII. SECT. 7, SUB-SECT. 16.— 
A. 

3224 i. Right of judge to discharge 
jury — By consent.y—li. v. Wyllie 
(1880), 3 L. N. 139.— CAN. 

3228 i. Discretion of judge — Is final.] 
— Where the judge on a criminal 


trial has, for any reason, discharged 
the jury, without verdict, the ct. 
will not review his discretion by 
quashing a conviction upon a second 
trial. — R. V. McNamara (1878), 4 
V. L. R. 19.— AUS. 

8228 11. .]— Jones v. R. 

(1880), 3 L. N. 309.— CAN. 


3228 111. .J — The discharge 

of a jury during the course of a trial 
is a matter solely within the jurisdiction 
of the trial judge, & his discretion is 
not open to review on appeal. — R. v. 
Bordenink, [1919] 1 W. W. R. 968 ; 
45 D. L. R. 470.— can. 
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Sect. 7 . — The hea ring : Suh- sect. 15, A . & B .] 

— K. V. JMuuPHY L. R. 2 P. 0. 635 ; 6 

Moo. P. 0. C. N. S. 177 ; 38 L. J. P. C. 53 ; 17 
W. R. 1047 ; 16 E. R. 093 ; sub nom. A.-G. fob , 
New South Wales v. Mubphy, 21 L. T. 698 ; j 
11 Cox, 0. 0. 372, P. C. ; previous proceedings, \ 
sub nom. R. v. Murphy (1868), L. R. 2 P. C. 35, ! 

inTUfiuuwfta .' — R^td. R. r. Moirtin (1872), L. R, 1 C. C. R. 
378 ; R. V, Crippen (1910), 27 T. L. R. 69 : R. v. Dickman 
(1910), 5 Cr. App. Rep. 135 ; Crane v. Public Prosecutor, 
[1921] 2 A. C. 299. 

3235. Absence of Juror through Illness.] — 

R. v‘. Gould (1763), 3 Bum’s Justice, 30th ed. 98 ; 
18 State Tr. 415, n. 

Annotation : — Reid. H. v. Charlesworth (1801), 1 B. & S. 
400. 

3236. Juror substituted.] — If a juror 

be taken ill during the trial of a prisoner for felony, 
the jury may be discharged, & the remaining 
eleven, together with a new juror, re-sworn to 
try the prisoner. — R. v. Scalbert (1794), 2 Leach, 
620. 

A'n7iofaiion :• — Refd. R. v. Charlesworth (1861), 1 B. & S. 4 GO. 

3237. .] — If a juryman is taken 

ill so as to be incapable of attending through the 
trial, the jury may be discharged & the prisoner 
tried de novo, or another juryman may be added 
to the eleven ; but in that case the prisoner should 
be offered liis challenges over again, as to the eleven, 
& the eleven should be sworn de novo . — R. v. 
Edwards (1812), 3 Camp. 207 ; Russ. & Ry. 224 ; 

4 Taunt. 309 ; cited in 2 Leach, 621 , n. ; 128 E. R. 
348. 

Annotations : — Refd. Conway & Lynch v. R. (1845), 1 
Cox, C. C. 210 ; He Newton (1849), 13 Q. B. 71C ; 
R. V. Charlesworth (18G1), 1 B. & S. 400. 

3238. .] — Whore a juryman on a 

criminal trial is taken so ill as to be unable to 
continue, another juryman may be sworn with the 
eleven already on ihe trial, & the case proceed, the 
witnesses already heard being recalled. — R. v. 
Beere (1843), 2 Mood. & R. 472, N. P. 

3239. .] — Where during the pro- 


3240. .] — Where a juryman is 

suddenly taken ill, & obliged to leave the ct. in 
the midst of a trial, the jury will be discharged, & a 
new jury sworn, comprising the eleven remaining 
jurymen, & the evidence gone through de no\ 
n. v. Ashe (1845), 4 L. T. O. S. 475 ; 1 Cox, 


trial, one of the jurors is compelled by illness to 
leave the box, the proper practice is to re-swear 
the remaining eleven with the substituted juror. — 
R. V. Salmon (1849), 13 J. P. 237. 

3242. .] — R. V. Monson, 

Veronica Case (1903), 38 L. Jo. 261 ; Times, 

I May 15. 

[ 3243. .] — In the course of a 

; trial for murder, & after several witnesses had been 
! examined, one of the jurymen became ill, & medical 
' evidence was given that he would not be able to 
I serve again for several days. The judge thereupon 
i discharged the jury, called the original eleven 
jurors one other, & after they had been sworn, 

I read over to them his notes of the evidence, the 
' witnesses being sworn & put into the box and asked 
I to alter or add to their evidence if it seemed to 
I them necessary to do so. — R. v. Lawrence (1909), 

' 25 T. L. R. 374. 

3244. Witness tampered with by accused.] 

I — B. V. D (KUO), 1 Vent. 09 ; 80 E. " 

A nnotaiion Reid. R. v. Charlesworth (18G1), i B. & S. 

460. 

3245. Illness of accused.] — R. v. Meadow 

(1750), Post. 76. 

Annotalwn : — Mentd. Winsor v. R. (1860), C B. & S. 143. 

3246. .] — If a prisoner, indicted for a 

felony, with whom the jury arc charged, be by 
sudden illness during the trial, rendered incapable 
of remaining at the bar, the jury may be discharged 
from the trial of that indictment, & prisoner, on his 
recovery, tried before another jury. — R. v. 
Stevenson (1791), 2 Leach, 516. 

A7i notation: — Reid. R. r. Charlesworth (1861), 1 B. & S. 
I 460. 


discharge the 
uror. lie will 

then caus(^ each wiiiiess to be rc-sworn, & having 
read over to him his former evidence, both in cliief 
& on cross-examination, &> having asked him “ if 
it be true ” will give prisoner again the oppor- 
tunity of cross-examining. — R. v. Oowley & 
Spaceman (1843), 7 J. P. 132. 


& is obliged to be assisted out of ct., the judge will 
discharge the jury. 

By consent, evidence of prosecutrix, as far as it 
had gone was read over to her, & she stat ed it to 
be true. The trial then proceeded as in other 
cases. — R. v. Streek (1826), 2 C. & P. 418. 
Annotalion : — Refd. R. v. Charlesworth (1860), 2 F. & F. 

326. 


3235 i. Grounds for discharge — Ab- 
sence of juror through illness.] — After 
the jury had been given in charge, one 
of the jurymen w^as taken with a fit 
& removed, in charge of the sheriff 
& his physician, to his residence. 
The remainder of the jury subsequently 
adjourned to the sick man’s house, 
where, upon his recovery, a verdict of 
guilty was rendered : — Held : after 
the verdict had boon recorded, it could 
not be disturbed. — R. r. Peteu (1869), 
1 B. C. R., pt. 1, 2.— CAN. 

m. Juror from infected hou^e.] 

— R. V. CONSIDINK (1885), 8 L. N. 307. 

r-CAN. 

n. Indictment for attempt — 

Alteration to complete offence.] — Where 
a prisoner is Indicted for an attempt 
to steal, Sc the proof establishes that 
the offence of larceny was actually 
committed, the jury may convict of 
the attempt, unless the ct. discharges 
the jury & directs that prisoner be 
indicted for the complete offence. — 
R. V . Taylor, [18951 Q. R. 4 Q. B. 
226 — CAN. 


o. Ecidcnce ruled inadmissible 

volunteered again.] — Although a wit- 
ness at a trial before a jury volunteers 
evidence which the trial judge has 
already ruled to be inadmissible & 
which might have weight with the jury 
in arriving at a verdict, yet the judge 
should not for that reason immediately 
discharge the jury & empanel a new 
jury to try the issue. — R. v. Grobb 
(1907), 6 W. L. R. 727 ; 17 Man. L. R. 
191.— CAN. 

p. 7— — Prosecution qacHiioning as 
to jyj'ior conviction — Where no evidence 
of good character brought. ] — R. v. Ai’LAS 
(1910), 16 Can. Grim. Gas. 35.— CAN. 

q. Juror professing prejudice 

after oath.] — ^Where on the second day 
of the trial the foreman of the jury 
Informed the judge that one of the jury 
stated that he was prejudiced, the judge 
refused to take any action other than 
directing the trial to proceed : — Held : 
the course adopted was right ; a 
juryman ought not to volunteer a 
statement of that kind ; jurors after 
being sworn expected to live up to 
their oaths. — R. v. Mah Hung (1912), 


17 B. (J. R. 56. --CAN. 

3245 i. — — Illness of accused.] — Pris- 
oner becoming ill during the progress 
of the trial, tlie jury was discliarged, Sc 
prisoner remanded for the purpose of 
taking his trial at the next assizes. — 
R. V . Flynn (1838), CJraw. & D. Abr. G. 
293.— IR. 

g Longer confinement endanger- 

ing lives of Jurors.] — When the jury 
could not agree. Sc after remaining 
a long time shut, up were discharged 
by the ct., no consent being given by 
the counsel on either side, in conse- 
quence of the physiciiin’s roj)ort tliat 
a longer confliiomont would endanger 
the lives of some of them : — Held : 
they were proT>orly discharged. — R. 
V . Barrett (1829), Jehh Gr. & Pr. Gas. 
103.— IR. 

t. .] — When the judge 

took it upon himself to discharge the 
jury, in conscciueuce of a statement 
upon oath by one of the jurors, without 
the examination of a medical man, 
tlxat his life would bo endangered by a 
longer confinement : — Held : the judge 
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3248. Accused unable to understand pro- 

ceedings.] — If it is found at the trial of a prisoner 
that he cannot understand the proceedings, the 
judge ought to discharge the jury & put an end to 
the trial, or order a verdict of not guilty (Kelly, 
O.B.). — H. V, Berry (1876), 1 Q. B. D. 447 ; 45 
L. J. M. C. 123 ; 34 L. T. 590 ; 40 J. P. 481 ; 
13 Cox, O. C. 189, C. C. R. 

StaUord Prison, Ex p. Emery, 

lltiUUj J K, 13. 81. 

3249. When indictment is bad in law.] — 

A jury sworn on an indictment, clearly bad in 
point of law, may bo discharged by the judge from 
giving a verdict. R. v. Deacon (1824), Ry. & M. 
27, N.P. 

3250. Incompetency of witness — As to 

nature of oath.] — It is not a sufficient ground for 
discharging a jury, that the material witness against 
the prisoner is not suQiciently acquainted with the 
nature, & obligation of an oath, though this appears 
as soon as the jury is charged, & before any 
evidence is given.— R. v. Wade (1825), 1 Mood. 
O. O. 80, 0. C. R. 

Annotations : — Refd. R. v. OharloHwortli (1861), 1 B. & S'. 

460 ; R. V. Uollinrake Whitehead (1866), 14 W. R. 677). 

3251. Relative of accused serving on Jury.] 

— If during the trial of a case of felony it be dis- 
covered that prisoner has a relation on the jury, 
this is no ground for discharging the jury, & the 
case murst iiroceed. — R. v. Wardle (1842), Car. 
& M. 017. 

3252. Wrong juror sworn.] — If a juryman 

on calling over the names of the panel answer to a 
wrong name the trial is a mistrial, for prisoner has 
not had his opportunit/y of challenging the juryman 
misnamed. The judge offered to dischai’ge the 


jury if counsel desired. — R. v. Metcalfe & Slater 
(1848), 3 Cox, C. C. 220. 

Annotation Consd. R. v. Mcllor (1858), 7 Cox, C. C. 454. 

3253. ,] — A juror was summoned in 

error, but not returned in the panel, & in mistake 
was sworn to try a case, during the progress of 
which these facts were discovered. The jury 
were discharged, & a fresh jury constituted by 
taking another juryman in the place of the one who 
had served in error. — R. v. Phillips (1868), 11 
Cox, C. C. 142 ; 32 J. P. 328. 

3254. Effect of discharge of jury — Not a dis- 
charge of prisoner.] — R. v. Kinloch, No. 3222, 
antf\ 

B. Procedure on Second Trial, 

3255. Challenge of jury.] — R. v. Edwards, No. 

3237, ante, 

3256. Recall of witnesses.] — R. v. Beerb, No. 

3238, ayitc. 

3257. Re-examination of witnesses.] — 

R. V, Streek, No. 3247, ante, 

3258. .] — R. V, Ashe, No. 3240, ante. 

3259. Evidence read over to witness.] — 

Where there are two prosecutions against the same 
person for felony, the judge will not, even by 
consent, take (Re evidence of the first trial, as 
given in the second, but the witnesses may be 
re-sworn in the second case, <& their evidence 
read over to them from the judge’s notes. — R. th 
Poster (183G), 7 C. & P. 495. 

3260. Further cross-examination.] — 

R. V, Cowi.EY A Spaceman, No. 3239, ante. 

3261. .] — A prisoner was tried 

by the ct. in New South Wales for felony. The 
jury not agreeing, were discharged, & a fresh 


had acted rijirhtiv, — R. v. DFwLany 
( 1829), Jobb (Jv. & Pr. Cas. 106.~IR. 

a. Jury unable to follow 

ciiidence .] — Where Jn a criminal case, 
a jury, through pre-po8H(^Hsion or want 
of intolligonee, are unable to follow 
the evidence, the judge may, if lie 
conniders it necessary in the interests 
of justice, discharge the jury cause 
a new Jury to bo empanelled & acciiscd 
to bo put upon trial before it. Tliis 
jurisdiction should only be exercised 
in a clear case. — II. v. Kikke (1909), 
43 1. L. T. 130.— IR. 

b. Jllness of maierial witness.] 

— At a trial for forgery a material 
witness, while under examination, had 
an apoplectic tit, & a medical practi- 
tioner gave evidence that it ^vould be 
dangerous t.o his health to continue 
the examination the same day or next 
day, whereupon the judge di8chai*ged 
the jury : — field : there was a sulUcient 
necessity to justify the judge in dis- 
charging the jui’y, in tlie exercise of 
his discretion. — R. v. Hennessey 
(1873), 2 (J. A. 243.— N.Z. 

0. 3Iisconduct tC’ partiality of 

foreman.] — During an adjournment 
in a criminal trial the foreman of the 
j ury visited & conversed with accused, 
& also discussed the case with members 
of the public outside the ct., showing 
bias in favour of accused. II o acted 
upon his own volition, & accused were 
in no way responsible for tlie occur- 
rence. On prosecutor reporting tlie 
matter to the judge, the judge 
examiued on oath the responsible 
officers, & satisfied liimself of the truth 
of the matters, & came to the conclusion 
that the foreman was not capable of 
doing justice in the case between the 
Crown <& accused : — Held : the proper 
coui’HO was to discharge the jury. — • 
R. V. Binley & Walsh (1912), 31 
N. Z. L. R. 949.-— N.Z. 


3264 {. Effect of discharge of jury — • 
Not a discharge of prisoner.] — Jones 
V. R. (1880), 3 L. N. 309.— CAN. 

d. J ury discharged of prisoner — 


Illness of prosecutrix — Whether prisoner 
liable to another trial] — The jui'y 
having been discharged of a prisoner 
on account of the illness of the prose- 
cutrix, prisoner cannot again be put 
ujM)n his trial for Uie olfencc. — R. v. 
IvELL (1809), 1 Craw. & I). 151.— IR. 

PART VII. SECT. 7, SUB-SECT. 15.— 

B. 

3255 i. Challenge of jury.] — Upon a 
trial for felony, a juror having bo(3ii 
taken ill during tlio trial, a now jury 
must bo sworn, & prisoners are outitlod 
to their cliallenges anew. By the 
consent of prisoners, the eleven jurors 
who had sat with the juror who had been 
taken ill were resworn, & another juror 
added & sworn, & the trial recom- 
menced & was gone through de rutvo.] — 
R. V. Dunne (1838), Craw. & D. 
Abr. C. 535.— IR. 

8259 i. Recall of witnesses — Evidence 
read over to witness.] — On trial by a 
jury, after two witnesses liad been 
examined, one of the jurors was dis- 
covered to bo deaf & was discharged 
& another juror sworn in his place. 
The trial, however, was not com- 
monoed afresh, but the evidence given 
by the two witnesses was read over to 
& admitted by them : — Held : this 
procedure was inadmissible. Sc the trial 
was invalid. — R. v. Nauain (1914), 
I. L. R. 36 All. 481.— IND 

3260 i. Further cross- 

examination.] — -H.M. Advocate v. 
M‘Namaua (1848), Arkley, 521.— 
SCOT. 

e. Duty of prosecutor — Where 

witness originally called by court.] 
— It is not the duty of the public 
prosecutor to call, or put in the box, 
for cross-examination, a witness, called 
at a previous trial by the ct. itself, 
& not the Cro^vn, whoso evidence ho 
believes to be false. — R. v. Reed U921), 
I. L. 11. 49 Calc. 277.— IND. 

f. Judge* 8 power to exclude jurors 
before challenge.] — The judge has power 
of his own motion without waiting for 


a challenge or notAvithstanding tliat 
neitlier party has exercised his right 
of cliallenge to exclude men discharged 
because of their inability to agree, 
Ik, the same issue is tried again at the 
samo session of the ct. Such jurymen 
are not “ indilfcrenl ** within Jnry 
Act, 1862, s. 29, from the second 
jnry. — R. v. Gillen (1911), S. A. L. R. 
196.— AUS, 

g. Disclosure of happenings in jury 

room — ’Exception to rule — Condition 
of exhibit.] — The rule of law for- 
bidding tiio disclosure of what took 
place in the jury room at the trial 
will not prevent a juryman at a trial 
which proved abortive from giviug 
evidence at a second trial before 
another jury as to the condition of an 
exliibit wiien examined in the jury 
room at the first trial, c.g. to show that 
there were at that time barley ends in 
a purse which prosecutor identified 
as one whicli liad been stolen from lilni 
after ho had boon engaged in threslilrig 
barley & which was, after the theft, 
found in the possesaion of accused, who 
had claimed it to be his own. — R. v. 
Ross (1909), 15 W. L. R. 17 ; 17 

Can. Grim. Cas. 278. — CAN. 

h. Evidence of witness at former 
trial — Conditions of admissibilUy .] — 
The evidence of a witness at a former 
trial, if otherwise properly admissible, 
may be admitted upon the trial of an 
acciised person for a criminal oifcnce, 
upon authentication of the steno- 
grapher’s transcript of it by the judge 
who presided at the former trial, 
although not so authenticated at the 
time when, or immediately after, it 
was taken, & not until after objection 
to the receipt of it was made at the 
second trial. — R. v. Baugh (1917), 
38 O. L. R. 559 ; 28 Can. Crbn. Cas 
146 ; 33 D. L. K. 191.— CAN. 

k. — — ' ^. ] —7 Prisoner indicted 

for murder, having boon put upon 
trial, the jury did not agree. A witness 
who had been examined at the trial 
on bohal of prisoner died ; prisoner 
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Sect 7 . — The hearing: Sub-sect 16, B.; sub-sect 
16, ^ J 

trial had. On tho second trial, at the same 
sittings, before another jury, some of the witnesses 
having been re-swoin, the evidence given by them 
at the first trial was read over to them from the 
judge’s notes, liberty being given both to the 
prosecution & to prisoner to examine & cross- 
examine : — Held : the course adopted by the judge 
at the fresh trial was irregular, & could not be 
cured even by the consent of the prisoner. — 
R. V, Bertrand (1867), L. R. 1 P. C. 520 ; 16 
L. T. 762 ; 31 J. P. 631 ; 10 Cox, C. C. 618 ; 
sub nom, A.-G. op New South Wai.es v, Bertrand. 
4 Moo. P. C. 0. N. S. 460 ; 36 L. J. P. 0. 51 ; 16 
W. R. 9 ; 16 E. R. 391, P. C. 

Annotations : — Cousd. Re Guerin (1888), 58 L. J. M. C. 42; 
Ex p. Bottomley, [1909] 2 K. B. 14. Refd. R. v. Murphy 
(1869), L. R. 2 P. C. 535. Mentd. R. u. Murphy (1868), 
L. R. 2 P. C. 35; R.t. Duncan (1881), 7 Q. B. D. 198; 
Ibrahim v. R., [1914] A. C. 599. 

3262. ,*J — R. V, Monson, Veronica 

Case, No. 3242, ante, 

3263. ,] — R. V, Lawrence, No. 3243, 

ante. 


Sub-sect. 16. — Verdict. 

A, In General, 

3264. Jury must be unanimous — Not compro- 
mise.] — Watts v . Brains (1600), Cro. Eliz. 778; 
78 E. R. 1009. 

Annotations : — Mentd. Busho]’s Case (1670), T. Jo. 13 ; R. v. 
Mawerridge (1706), Kol. 119; Smith v. Bowen (1709), 2 
Ld. Rayin. 1288. 

3265. .] — A jury must be sure beyond 

reasonable doubt, they ought to be unanimous 
& clear in their belief in the identity of the man 
charged before convicting. A compromise verdict 
is a very undesirable thing in any circumstances. 
In a criminal case involving the liberty of the 
subject it is not only undesirable ; it is wrong 
(Lord Coleridge, J.). — R. v, h^ooD (1914), 10 
Cr. App. Rep. 227, C. C. A. 


3266. Incapacity of juryman — Unfit to take part 
In deliberations or verdict — Proof by affidavit of 
co-Juryman.^ — On an a]pplication for a rule nisi 
for certiorari or alternatively for a venire de novo 
a solr. swore on affidavit that his client was tried 
for indecent assault at quarter sessions, & being 

I convicted of a common assault was sentenced to 
one month’s imprisonment with hard labour ; that 
during the trial he noticed one of the jurymen was 
sitting in a huddled position in the back row of 
the jury box ; that he was informed by one of the 
other eleven jurymen, who was sitting next but 
one to the juryman aforesaid, that the latter 
appeared during the trial to be very tired & sleepy, 
gave some indication of having taken drink earlier 
in the day, took no part whatever in the delibera- 
tion of the jury, & did not join in the verdict. 
Ilis informant also stated that in the next case it 
was found impossible to proceed, the aforesaid 
juryman having fallen fast asleep, & only being 
roused by repeated shakings. The jury did not 
leave the box between the two cases ; — Held : on 
these materials the ct. would not grant a rule, but 
that they would give leave to renew the applica- 
tion on further & better materials. The ct. was 
of opinion that if the application was to succeed, 
there should be an affidavit as to the circumstances 
from one of the other eleven jurymen. — Ex p, 
Morris (1907), 72 J. P. 5. 

3267. Must be arrived at upon the evidence 
alone.] — R. v, Newton (1912), 28 T. L. R. 362 ; 
7 Cr. App. Rep. 214 ; 76 J . P. Jo. 184, C. 0. A. 

3268. Must be accepted by Judge.] — A verdict is 
never complete until it is accepted as such by the 
judge.— R. V. Amos (1861), 2 Den. 65 ; T. & M. 
422 ; 4 New Sess. Gas. 580 ; 20 L. J. M. 0. 103 ; 
15 J, P. 70 ; 15 Jur. 90 ; 5 Cox, G. G. 222, G. 0. R. 

3269. May be against Judge’s direction — Judge 
not to dictate verdict.] — R. v, Hendrick (1921), 37 
T. L. R. 447 ; 15 Gr. App. Rep. 149, G. C. A. 

3270. Must not be Inconsistent or ambiguous.] — 
On an information for riotously diverting a water- 
course, a verdict finding deft, guilty of divc^rting 


was subsequently again put upon 
trial before the same judge, upon tho 
same indictment : — Held : the judge’s 
note of tho testimony of deceased 
witness, taken at the first trial, could 
not be read at the second trial, save 
on consent by tho Crown ; the proper 
course, under tho circumstances, was 
to produce a person who was present 
at tho former trial, & who could depose 
epeciiicaily to the testimony of deceased 
witness. — R. v. M‘Carron (1834), 1 
Craw. & D. 533. — IR. 

l. Same indictment plea. ] — 

Where a prisoner is unanimously 
acquitted of some of tho charges, & 
the jury are divided as to tlio rest & 
discharged, & he is retried before a 
dilTeront jury, his retrial is on the 
original indictment & plea, & tho ct. 
continues the trial before another 
jury, & tho process may continue till 
a verdict is passed on all tho counts. — 
R. V. Niiumal Kanta Roy (1914), 
1. L. R. 41 Calc. 1072.— IND. 

m. .] — At a trial for forgery 

a material witness, while under 
examination, had an apoplectic fit, & 
a medical practitioner gave evidence 
that it would bo dangerous to liis 
health to continue tlie examination 
the same day or next day, whereupon 
the judge discharged the jury. At a 
later day in the same sittings, the 
witness being sufficiently recovered 
to bo examined, the prisoner was 
again arraigned on tlie same indict- 
ment, pleaded “ Not guilty,** & was 
convicted & sentenced : — Held : the 
second trial & the conviction were 
regular. — R. v, Hennessey (1873), 2 
C. A. 243.— N.Z. 


n. Same commission — Discretion of 
judge.] — When on a trial at a special 
commission, the jury could not agree, 
& after remaining a long time shut up, 
were discharged by the ct., no consent 
being given by ttio counsel on either 
side, in conse<iuence of the physician’s 
report tliat a longer confinement would 
eiidatiger the lives of some of them : — 
Held : they wiuo properly so dis- 
charged, & prisoners were triable 
again ; & they might liavo been tried 
at tho same commission if the judge 
liad thought proper. — R. Barrett 
(1820), Jebb, Cr. & Pr. Cas. 103. — IR. 

o. Charge of sedition — Evidence 
of concurrent circumstances.] — On a 
charge of sedition contained in a 
speecli, evidence of tho concurrent 
circumstances necessary for under - 
standing of tlio speech can be proved 
on a new trial of an accused after a 
disagreement on a former trial. — R. 
V. Young (1914), 33 N. Z. L. R. 1191. 
— N.Z. 

p. Wlictlisr rc’arraignment necessary.] 
— On a new trial it is imneoessEn'y 
to re -arraign accused & call upon him 
to plead afresh before empanelling 
tho jury. — R. v. Young (1914), 33 
N. Z. L. R. 1191.— N.Z. 

PART VII. SECT. 7, SUB-SECT. 16.— 
A. 

8269 i. May he against judgc*s direc- 
tion — Judge not to dictate verdict .] — ■ 
Whore a prisoner was indicted for 
larceny of certain goods & also for 
receiving, & the evidence against her 
consisted of tho fact of the stolon 
property having been found concealed 
on her person at about 10 o’clock on 


tho moriiiug aft('r tho night on which 
the goods wore stolen, & prisoner made 
a voluntary statement asserting she 
liad found tiie goods, the judge directed 
tho jury to acquit prisoner on tho 
count for receiving, but the jui*y not- 
withstanding, acquitted prisoner on 
the count for larceny, but convicted 
her of receiving, & the judge did not 
insist on the direction he liad previously 
given hut reserved the question as to 
whether tlie evidence was sufficient 
in law to sustain the conviction on 
the count for receiving : — Held : 
whether tho judge withdrew his direc- 
tion as to the count for receiving or 
not, tho evidence being sufficient in 
law to sustain tho conviction, the con- 
viction must stand. — R. v. McMahon 
(1875), 13 Cox, O. C. 275.— IR. 

8270 1. Must not he inconsistent or 
ambiguous.] — ^Prisoner, being indicated 
for stealing & receiving certain liorses, 
was acquitted of the stealing but found 
guilty of receiving. After tho verdict 
of guilty had boon iironounced & 
minuted by tho clerk the jury said 
they recommeuded prisoner to mercy 
on the ground that they tliouglit that 
she believed herself to have soiiie claim 
to the property : — Held : tlie verdict 
was wrong, & prisoner ought not to 
have been convicted. — R. v. Dickbon 
(1865), 4 N. S. W. S. 0. R. 298.— AUS. 

3270 ii. .] — A., being charged 

with obtaining money by false pretences. 
It appeared that A. had drawn & passed 
at G. a cheque on the O. Bank at Y. 
The Jury found A. was “ guilty of 
drawing tho cheque but intended to 
have provided funds to meet it If he 
had had suffloient time.** The judge 
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a watercourse, & not guilty of the riot, is repugnant j 
& void. — R. V, Colson (1686), 3 Mod. Rep. 72 ; I 
87 B. R. 47. ! 

8271. .] — R. v. Keitb (1696), 1 Ld. Raym. i 

138 ; 91 E. R. 95 ; suh nom . R. v , Keat, 6 Mod. 
Rep. 287 ; Holt, K. B. 481 ; Skin. 667 ; 1 Com. 13. 
Annotations : — Consd. R. v. Huggins (1729), 17 State Tr. 

309 ; H. V. Charlesworth (18G1), 1 B. & S. 460. Mentd. 

R. V, Burridgo (1736), 3 P. Wms. 439 ; Campbell t’. R. 

(1847), 11 Q. B. 814 ; Winsor v. R. (1866), L. R. 1 Q. B. 

289. 

3272. .] — R. V, WooDFALL (1770), 5 Burr. 

2661 ; 20 State Tr. 895 ; 98 E. R. 398. 

Annotations: — Mentd. R. v. Shipley (1784). 4 Doug. K. B. 

73 ; K.v. Top ham (1791), 4 Term Rep. 126 ; R. v. PliUlipp 

(1805), 6 East, 464 ; Mouson v. Tussaud, Monson v. 

Tussaud (1894), 63 L. J. Q. B. 454 ; R. v. Mon-la (1907), 

71 J. P. Jo. 520. 

3273. .] — R. V. Murphy, No. 3234, ante . 

3274. .] — A prisoner was found guilty of 

obtaining food & money under false pretences, but 
the jury added that they considered there was not 
sufficient evidence of any intent to defraud: — 
Held : as it was necessary to allege an intent to 
defraud in the indictment, & the jury had found 
that it was not iiroved in the evidence, a conviction 
on the above findings of the jury could not be 


sustained. — R. v. Gray (1891), 7 T. L. R. 477 ; 17 
Cox, C. C. 299, C. C. R. 

Annotations : — Mentd. R. v. Fomborough (1895), 64 

L. J. M. C. 270 : R. V. Falrbrother (1908), 1 Cr. App. Rep. 

233. 

8275. Good If Intention of Jury clear.] — 

When the words of a verdict are not clear or are 
confused, but the intention of the jury is plain, 
the ct. will give effect to it, under the proviso to 
Criminal Appeal Act, 1907 (c. 23), s. 4 (1). — R. v. 
Rawlings (1909), 8 Cr. App. Rep. 5, C. C. A. 

8276. .] — The verdict & recommendation 

of a jury must be considered as a whole. If they 
find specifically guilty, the verdict cannot be set 
aside because they express doubts on points of 
detail. If a verdict is on its face inconsistent, this 
ct. can refuse to allow it to stand. — R. v. Charlton 
(1911), 6 Cr. App. Rep. 119, C. C. A. 

3277. .] — Applt. was convicted of being 

accessory before the fact to a burglary & of re- 
ceiving the stolen goods : — Held : there was no 
inconsistency in the verdict. — R. v. G godspeed 
(1911), 76 J. P. 232 ; 27 T. L. R. 255 ; 66 Sol. Jo. 
273 ; 6 Cr. App. Rep. 133, 0. C. A. 

3278. May be partial — Guilty on one count & 
not guilty on another.] — A verdict of not guilty 


refused to acc(ipt this as verdict of not 
guilty & insisted on an unambiguous 
verdict. The jury retired, & presently 
returned a verdict of guilty : — Held : 
the first finding was suillciently 
ambiguous to justify the judge in the 
course he pursued, & the conviction 
was sustained. — R. v. Shadfouth 
(1866), 5 N. S. W. S. C. R. 337.— AUS. 

3270 iii. .] — Where the jury in a 

criminal trial add to a verdict of guilty 
& objection is taken to the conviction 
on tlie ground tiiat the rider is a rider 
finding special facts which arc alleged 
to be inconsistent with guilt, the ct. 
must look at the wliolo finding, in- 
cluding the rider, Ik, if it then appears 
reasonably doubtful whetiior the jury 
have found the facts necessary to 
establish the olYcrice charged accused 
is entitled to the benefit of the doubt 
ik the conviction should be <iuash(;d. — 
Myerson V. R. (1907), 5 C. L. R. 590.— 
AUS. 

3270 iv. . ] — Accused charged with 

breaking & entering a dwelling-house 
with intent to steal, & being in the 
said dwelling-house stealing certain 
articles. The jury found him guilty 
of burglary, but not guilty of stealing, 

recommended that he be treated as 
a first olfender on the ground that he 
was too drunk to know what he was 
doing ; — Held : taking the whole 
finding together & considering it with 
the evidence, & summing up it was 
reasonably doubtful whether the jury 
had foimd the facts necessary to 
establish the olfenco of burglary, & 
the conviction was quashed. — R. v. 
O’Connell (1913), 13 S. R. N. W. W. 
374 ; 30 N. S. W. W. N. 103.~AUS. 

3270 V. .] — Where, on an indict- 
ment for murder, tlie jury returned a 
verdict in the following words : 
“ Guilty of murder, vdth a recom- 
mendation to mercy, as there is no 
evidence to show malice aforethought 
& premeditation ” : — Held : it was too 
ambiguous & uncertain to allow the 
ct. to pronounce any judgment on It. — 
R. V. Healey (1856), 3 N. S. R. (2 
Thom.) 331.— CAN. 

8270 vi. .] — Indictment for forg- 

ing a promissory note & uttering a forged 
endorsement on a promissory note. 
The grand ^ury returned a bill with a 
special finding, viz. “We find prisoner 
guilty of having & uttering the forged 
promissory note knowing it to be 
forged " : — Held : such finding being 
a nullity, the jury impanelled to try 

g rlsoner was discharged, & prisoner 
old to bail to stand his trial at the 


ensuing assizes. — R. v. Dillon (1838), 
Craw. & D. Abr. C. 291.— IR. 

3270 vii. .] — ^H.M. Advocate v. 

Tierney (1875), 3 Couper, 152. — SCOT. 

3276 i. Good if intention of jury 

clear, } — A. was tried on an information 
charging him witii stealing £300, the 
property of a bank. Tlie jury returned 
a verdict of guilty but witli the 
int( ntion of returning tho amount : — 
Held : tho verdict was a verdict of 
guilty, & the conviction was sustained. 
— \l. V. Johnson (1807), 6 N. S. W. 
H. C. K. 201.— AUS. 

3275 ii. .l—Upon the trial 

of deft, upon an indictment for obtain- 
ing money by false pretences, the jury 
found deft. “ guilty of obtaining mouo 3 ^ 
by false p^et(^nces without intent to 
defraud *’ : — Held : tho finding was 
in law a verdict of “ not guiUY ” & it 
should have been so recorded. — ^R. v. 
Weber (1921), 61 D. L. R. 601 ; 36 
Can. Crim. Gas. 33 ; 51 O. L. R. 218.— 
CAN. 

3275 iii. — .] — An indictment 

I cliai-god an attempt to poison by mixing 
i a certain noxious & destructive thing 
I called sugar of lead with flour, “■ 

administering the said poison so mixed 
witli flour. The jury found prisoner 
guilty, but stated that they could nut 
say what particular kind of poison 
; had been mixed up with the flour :• 
i Held : tho conviction was good. — • 
j R. V. Shannon (1837), Jebb, Cr. ik Pr. 
j Cas. 209. — IR. 

i 3275 iv, .] — In a trial for 

! murder the jury returned a verdict 
I of guilty but recommended the panel 
to mercy on the ground of want of 
malice aforethought : — Held : this was 
a good verdict of murder. — H.M. Advo- 
OATJS V. MacdOxNALD (1867), 5 Irv. 

I 525 ; 40 Sc. Jur. 92.— SCOT. 

3276 V. — — • .] — Accused was 

j indicted for tho crime of theft, in that 
I he did wrongfully & unlawfully steal 
I ten head of cattle. The jury found 
i liim “ guilty of theft of two cattle by 
! fraudulent sale thereof, which cattle 

had been entrusted to him for safe 
keeping.” On a question reserved as 
to whether tho verdict could be bus- 
i tabled os a verdict of guilty under the 
' Indictment, the conviction was con- 
firmed. — R. V, Mattboos Jan (1899), 
j 16 8. O. 361 ; 9 C. T. R. 378.— S. AF. 

8275 vi. .] — On an indict- 

ment for forging & uttering a promissory 
note the jury first returned a verdict 
of guilty, with a recommendation to 
I mercy on the ground that prisoner 


did not intend to defruud. Tho judge 
told them to rocuiisidor their verdict, 
& said if they thought there was no 
intention at all to defraud tliej^ ought 
to find him not guilty. Tho jury 
reconsidered their verdict, & found 
prisoner guilty, hut recommeudod libn 
to mercy on various grounds set out 
in ^\Titing, the first being that there 
was no intent to defraud, as prisoner 
believed ho would receive money in 
time to meet tho bill : — Held : tho 
recommendation to mercy did not 
qualify tho verdict, & that the con- 
vic.lion was good. — R. v. WaRNE (1875), 
3 C. A. 1.— N.Z. 

3275 vii. ■ — ^ — .] — 1‘risonor was 

Itidieted lor arson. In summing up tho 
judgo directed tiio jury that there was 
no evidence before them as to prisoner’s 
mental condition to justify them in 
finding that prisoner was incapable 
of undersbaudiiig tho nature &, quality 
of tho act ik of knowing it was wrong. 
The jury said they found prisoner 
guilty & handed to him tho following 
document : “Wo find prisoner guilty 
I of sotting fire to P.’s house, &; wish to 
I add a rider that we think accused was 
not rosponsiblo for his actions at tho 
time ” : — Held : this verdict was one of 
guilty, tl'C rider being simply a state- 
ment to i iidiico tho ct. to deal leniently 
with prisoner. — R. v. Aldred (1914), 
33 N. Z, L. R. 926.— N.Z. 

3278 i. May be partial — Ouiliy on one 
count dt not guilty on another.]— WlxQVC 
a prisoner is charged with an olTenco 
consisting of a felony & a misde- 
meanour, the jury may convict him of 
the felony, though they acquit him of 
the misdemeanour. — -R. v. Stewart & 
Sullivan (1886), 12 V. L. R. 567.— 
AUS. 

3278 il. — Deft., who was 

employed by a co. in tho capacity of 
clerk & servant, was tried on an 
Indictment charging him with theft 
of moneys paid to him on account of 
goods supplied by the co. Certain 
counts of the indictment charged the 
payment of moneys to deft, with 
instructions that tho same should bo 
paid to tlio co., & tho fraudulent 
j conversion by deft, of such moneys to 
I his own use. The evidence of guilt 
I was conclusive, but the trial judge, 

I wliiie chargbig etronglj^ against 
prisoner, without attempting to find 
facts, stated tho effect of the evidence 
to the jury & left it to them to say 
whether prisoner was guilty or not 
guilty of tho offence charged. Tho 
' jury having retunied a general verdict 
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Sect. 7, — T he hear ing : Sub-sect. 16, A. <&: B.] 

can be entered on one count, & of guilty on 
another. — R. v. Craddock (1850), 2 Den. 31 ; 
T. & M. 361 ; 4 New Sess. Oas. 400 ; 20 L. J. M. 0. 
31 ; 16 L. T. O. S. 614 ; 16 J. P. 20 ; 14 Jur. 
1031 ; 4 Cox, C. C. 409, C. C. R. 

3270. .] — landing prisoner guilty on 

the first count is perfectly consistent with finding 
him not guilty on the second. — R. v. Halliday 
( 1860), Bell, C. C. 267; 29 L. ,1. M. C. 148; 2 
L. T. 254 ; 24 J. P. 341 ; 6 Jur. N. S. 514 ; 8 
W. R. 423 ; 8 Cox, C. O. 298, C. C. R. 

3280. Each count equivalent to a 

separate indictment.] — Where an indictment con- 
tains several counts it is not ground of error that 
no verdict has been given on some of them, pro- 
vided a verdict has been found on one good count, 
& judgment given generally. Each count is a 
separate indictment. — Latham v. R. (1864), 5 
B. & S. 635 ; 4 New Rep. 329 ; 33 L. J. M. C. 
197 ; 10 L. T. 571 ; 28 J. P. 727 ; 10 Jur. N. S. 
1145; 12 W. R. 908; 9 Cox, C. C. 516; 122 
E. R. 968. 

Ainwialion : — Reid. 11. v. Paul (1800), 25 Q. B. D. 202. 

3281. Effect of general verdict of guilty — Indict- 
ment containing several counts.] — R. i;. J.P. (1583), 
Co. Ent. 352 b. 

Annotation: — Reid. Campbell v. K. (1847), 10 L. T. O. S. 
306. 

3282. Accused charged both as princi- 

pal & as accessory.] — A general conviction of a 
prisoner, charged both as principal in the first 
degree, & as an aider & abettor of other men in 
rape, is valid on the count charging liim as principal. 
On such an indictment evidence may be given of 
several rapes on the same woman at the same time, 
by the prisoner & other men, each assisting the 
other in turn, without putting the prosecutor to 


elect on which count to proceed. — R. v. Folkes & 
Ludd8 (1832), 1 Mood. C. C. 364. 

Annoiaiion : — Mentd. R. v. Mitchol (1848), 3 Cox, C. C. 1. 

3283. .] — Where an indictment 

charged A. with shooting B., & C. with being 
present, aiding & abetting him, in one count, & 
in the second charged C. with having afterwards 
shot the said B., & A. with being present, aiding 
& abetting him, & the jury found both guilty, but 
were unable to say which fired the gun \—Ilcld : 
such general finding was good, & both prisoners 
were properly convicted of the whole offence 
thereunder, each of them being equally guilty in 
law on each count, & the verdict returned by the 
jury supporting each count. — R. v. Downing & 
Powys (1845), 2 Car. & Kir. 382 ; 1 Den. 52 ; 
9 J. P. 166 ; 1 Cox, C. C. 156, C. C. R. 

Annotation: — Refd. Campbell & Haynes v. II. (1847), 2 

Cox, C. C. 463. 

3284. Same offence charged differently in 

different counts.] — Campbell v. R., No. 3532, 'post. 

3285. .] — When the same act is 

differently charged in various counts the ct. may 
construe a verdict of guiity upon all as if it was 
limited to the least offence alleged. — R. v. John- 
ston (1913), 9 Cr. App. Rep. 262, C. C. A. 

3286. Verdict of guilty on alternative counts 

for stealing & receiving same articles.] — Where an 
indictment charges several prisoners in separate 
counts with stealing & receiving the same pro- 
perty, & all prisonei’s are found guilty, both of 
stealing & of receiving, & the facts necessary to 
support a conviction on both charges are the 
same & the maximum ])unishment is the same in 
respect of both offences, the conviction, though 
irregular in form, ought to be construed as a 
general verdict of guilty on an indictment con- 
taining these two counts. — R. v. Lockett, Oriz- 
ZAiiD, Gutwirtii & Silverman, [1914] 2 K. B. 


of guilty : — Held : the conviction I 

should be affirmed ; assuming that 1 
certain counts of the indictment were 
defective for want of an alhigation of 
directions to pay the money over to 
the CO., it was open to the ct. to give 
directions in relation to the entry of I 
judgment on the counts w'liich w^ero ' 
good & to pass sentence upon them. — 
R. V. McDonald (1U15), 49 N. 8. K. 
245.— CAN. 

3278 iii. .] — An indictment, 

in the first count, charged that S. with 
a leaden ball & shot, out of a gun by 
force of gunpowder siiot &. sent forth, 

D. feloniously did strike, penetrate & 
wound with intent, in so doing, the 
said D. feloniously to kill & murder ; 

& that W. was present, aiding & 
abetting. Another count charged \V. 
as principal & IS. as present, aiding & 
abetting ; & in other count s they were 
charged as principals & accessories 
respectively in the like wounding of 
D. with intent to disable him, & to do 
him grievous bodily harm. The record 
stated that i)ris()ncrs were found 
guilty upon the first count, & sentenced 
to death ; & that the jury wore dis- 
charged from giving any verdict upon 
the other counts : — Held : the dis- 
charge of the jury from giving any 
verdict upon the issues joined on the 
other counts did not render the judg- 
ment upon the first count erroneous.^ — 
Stiea V. R., Dwyer v. R. (1848), 3 Cox, 
C. C. 141.— IR. 

8278 iv. • — -.] — A father was 

charged with neglect of his imbecile 
son. The first count of the indictment 
averred not only wilful neglect but also 
assault. There was a second count for 
assault. The only evidence of assault 
was that the imbecile was deprived of 
his liberty by the door of his room being 
fastened. The jury found prisoner 
guilty of wilful neglect, but acquitted 


him of assault -Held : t he conviction 
should stand. — It. v. Watson (1896), 
30 I. L. T. 135.— IR. 

3278 V. .] — Two persons 

were indicted for assaulting & putting 
prosecutor in bodily fear, & stealing 
money from his person, & immediately 
afterwards feloniously wounding him. 
The jury returned a verdict of assault, 
but the judge seat them back to recon- 
sider it : — Held : he was right in doing 
so, & in directing the jury that they 
could find the prisoners guilty of an 
assault with intent to rob, or stealing 
from the person, or an unlawful 
wounding, but not of common assault. 
— R. i\ Williams & Ferguson (1877), 

3 C. A. 370 ; 2 J. R. N. S. 42.— N.Z. 

3281 i. Effect of oenered verdict of 
Uailiy — Indictment containing several 
counts.]— VrisoiiQV was charged on an 
indictment containing two counts, 
obtaining money partly by a false 
pretence & partly by a wilfully false 
promise, & obtaining money by false 
protonccs. Ho gave a cheque on a 
bank where lie had no account in part 
payment of a buggy : — Held: there 
was no inconsistency in a general 
verdict of guilty on those two counts. — 
R. V. Rowe (1909), 9 8. R. N. S. W. 
747.— AUS. 

3281 ii. .]— R. r. Bain 

(1877), 23 L. r. J. 327.— CAN. 

3281 iii. — — .] — Deft, was 

charged with four distinct & separate 
otfences. On the conclusion of the trial 
for the first ollence deft.’s solr. asked 
for a verdict, but the judge, not being 
prepared to determine the case, pro- 
ceeded with the trial of the other 
charges, &, when all had been heard, 
rendered verdicts of guilty in all four 
cases : — Held : the judge had no power 
to BO withhold his verdicts, & having 
done so, prisoner was wrongly con- 


victed in all four cases, & the verdicts 
must bo S(^t H.side & now trials ordered. 

- -R. V. McBerny (1897), 29 N. S. R. 
327.— CAN. 

3286 i. — — Verdict of guilty on 
alternative counts fur stealing <£’ re- 
ceiving same articles.] — -A prisoiKT was 
charged with stoaling a cornet & in a 
second count of the indictment wit h 
receiving “ the said corm^t wcll- 
knowiug, etc.” The jury ri'turned a 
general verdict of guilty :• -Held : the 
conviction must be quashed. — R. v. 
Mitchell (1904), 4 H. R. N. S. W. 
317.— AUS. 

3286 ii. — — — -Prisoner was 

charged with stealing three steers &; 
in a second count with receiving the 
same throe steers. The jury returned 
a general verdict of guilty : — Held : 
conviction must bo quashed. — R. v. 
l‘RArr (1904), 4 S. R. N. S. W. 573 ; 
21 N. S. W. W. N. 140.— AUS. 

3286 iii. .] — Prisoners were 

charged with larceny of certain goods 
& in a second count with receiving tlie 
same goods. The jury found both 
prisoners guilty of larceny & receiving 
& wxTo discharged. Objection was 
then taken on behalf of one of prisoners 
that the verdict was irregular. The 
jury who had not left precincts of ct. 
wore recalled by the judge & returned 
a verdict of larceny aganst each 
prisoner upon winch prisoners were 
sentenced : — Held : the first verdict 
was illegal & the second verdict a 
nullity & the conviction must bo sot 
aside. — R. v. Atkinhon & Glutton 
(1907), 7 S. K. N. S. W. 713.— AUS. 

8286 iv. .] — When on an 

indictment charging prisoner with 
stealing, also receiving goods knowing 
tliem to be stolen, the jury found a 
general verdict of guilty, not specifying 
on which count the verdict was found, 
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720 ; 83 L. J. K. B. 1193 ; 110 L. T. 398 ; 78 
J. P. 196 ; 30 T. L. R. 233 ; 24 Cox, C. 0. 114 ; 

9 Cr. App. Rep. 268, 0. 0. A. 

Annotation: — Meatd. H. v. Starkie, [1922] 2 K. B. 275. 

3287. Must state amount of damage — Conviction 
under Malicious In]iu*y to Property Act, 1827 (c. 30), 
s. 24.] — Semhle : the above sect, is inapplicable 
to growing trees. But, neither under that nor 
any other sect., is a committal or conviction good, 
which states the offence to be wilfully & maliciously 
cutting up & destroying fruit trees in a garden, or 
wilfully & maliciously committing damage, injury 
<fc spoil to real x>i'operty, to wit fruit trees, without 
a finding as to the amount of damage. — Charter 
V. Greame (1849), 18 Q. B. 210 ; 8 New Mag. Cas. 
100 ; 3 New Scss. Cas. 382 ; 18 L. J. M. C. 73 ; 
12 L. T. O. S. 471 ; 13 J. P. 232 ; 13 Jur. 208 ; 
116 E. R. 1245. 

Annotations Mentd. Fuller r. Brown (1849), 13 L. T. O. S. 

301 ; Ex V. Austin (1880), 50 L. J. M. C. 8. 

B. Special Verdict. 

3288. Jury may find.] — On an indictment of 
murder for killing a serjeant of tlie mace in London, 
the jury found a special verdict, & upon argument 
before all the judges, upon exceptions being made 
to the indictment: — Meld: (1) the verdict wa.s | 
good, although the indictment averred that the ' 
sheriff made a precept to deceased, & the verdict 
found an arrest made according to the custom 
without any x>recept. Because it was sufficient if 
the substance of the matter was found, & the 
indictment might have been general, that he 
feloniously & of his malice prcx)onse killed the 
deceased ; tSi because, besides the special matter 
which implies malice, it was expressly averred in 
the indictment that he feloniously of malice 
aforethought killed the deceased. 

(2) The custom of London, that after the plaint 
entered, deft, might be arrested without being 
first summoned, was good. 

(3) If a minister of justice was killed in the 
execution of xu'oeess, it was murder, although such 
process was apparently erroneous. If a sheriff, 
justice of x^t'^ce, chief constable, petit constable, 
watchman, or any other, be killed in the execution 
of their office, it was murder. If an officer or 
minis!, er of the law was resisted or assaulted in the 
execution of his office, he is not bound to fly to 
the wall as others were. 

(4) An officer making an arrest ought to show 
at whoso suit, out of what ct., & for what cause 
ho made the arrest, when the party arrested 
submits himself to the arrest, but not where the 
party resists. If an officer having i^i'ocess to 
arrest a party is killed by the party before any 
arrest made in order to prevent the arrest, it was 
murder. 

(5) Where the jury doubted, whether the facts 
proved amount in law to murder, they might find 
a special verdict, stating the facts as proved, & 
leaving the inference to the judges, who might 
give judgment of death, if they thought the offence 


was murder, though the killing was not found to 
be felonious. 

(6) One indicted of murder might be found 
guilty of manslaughter. — Mackaxley’s Case 
(1611), 9 Co. Rep. 61 b ; Cro. Jac. 279 ; 79 E. R. 
239. 

Annotations: — Mentd. Hoclgow v. Marks (1615), Cro. Jac. 

485 ; 11. V. Cary (1016), 3 Bulet. 206 ; Hollowaye’s Case 
(1029), W. Jo. 198 ; Gwume v. Poole (1689), 2 Ijut. App. 
1560; R, r. Pluniiuer (1701), Kel. 107; Jackson r. 
Humphreys (1707), 1 Salk. 273 ; R. v. Toolcy (1709), 

2 Ld. Raym. 1296; Smith v. Boucher (1733), Kel. W. 
144 ; Swann v. Broonio (1764), 3 Burr. 1595 ; O’Brian’s 
Case (1844), 1 Den. 9 ; R. v. Davies (1861). 8 Cox. C. C. 

486 : Gal Hard v. Laxlon (1862), 2 B. & S. 363 ; Baruacott 
V. Passmore (1887), 51 J. P. 821. 

3289. Sufficient to enable court to give 

judgment.] — R. v. Royce (1767), 4 Burr. 2073 ; 98 
E. R. 81. 

Annotations Refd. R. r. O’Brien (1848), 7 State 3'r. N. S. 1. 
Mentd. Thcllusson v. Woodford (1798), 4 Vcs. 227. 

3290. To enable legal point to be decided.] — 

R. V. Westbeer (1739), 2 East, P. C. 596 ; Sess. 
Cas. K. B. 233 ; 2 Stra. 1133 ; 93 E. R. 235 ; 
1 Leach, 12. 

Annotations .'-—CoJisd . R. v. Walker (1827), 1 Mood. C. C. 
155. Refd. R. V. Morrison (1859), 28 L. J. M. C. 210. 

3291. .] — iLv. Staines Local Board 

\iooo;, ‘±x. XJ. uu-T. 

3292. Jury cannot be compelled to find.] —In 

a case of felony, the judge will not direct the jury 
to find special facts, & the jury may, if they think 
proper, find a general verdict, instead of finding 
special facts, with a view to raise a question of law. 
— R. V. Allday (1837), 8 C. & P. 136, N. P. 

J n 7 iotat ions :— Reid. R. r. Nott (1843), 7 Jur. 621 ; R. v. 
Hendrick (1921), 37 T. L. R. 447. 

3293. Court to decide judgment.] — Mackalley’s 
Case, No. 3288, ante. 

3294. Only on facts actually found.] — R. v. 

Plummer (1701), Kel. 109; Eost. 352; 12 Mod. 
Rep. 627 ; 84 E. R. 1103. 

Annotations : — Refd. R. v. Huggins (1730), 1 Barn. K. B. 
396 ; R. V. Biirridge (1735), 3 P. Wins. 439 ; R. v. Francis 
(1735), Cmm. 165. Mentd. JC v. Pombliton (1874), 22 
W. R. 553. 

3295. .] — A taking in the xiresenco is 

a taking from the person felony, but in special 
verdicts it must be expressly foun(l that the party 
robbed was present at the leaking up. — R. v. 
Francis (1735), 2 Stra. 1015 : Cimn. 165 ; I^ee 
temp. Hard. 113 ; 2 Com. 478 ; 93 E. R. 1104. 

Annotations : — Mentd. R. v. Borl.hwick (1779), 1 Doug. K. B. 
207 ; Thompson v. Gibson (1841), 8 M. 6c W. 281 ; Grace 
V. Clinch (1843), 4 Q. B. 606. 

3296. .] — R. V. Grey (1735), 2 East, 

P. C. 708. 

Annotation : — Refd. R. V. Famboroiigh (1895), 73 L. T. 351. 

3297. .] — R. V. Connor, No. 2143, 

ante. 

3298. On facts as found.] — R. v. Earn- 

BOROUGii, No. 3123, ante. 

I 3299. Intention of accused stated as 

} excuse.] — On indictment against N. for obtaining 
I goods by false XH*etencos, the jury found that N. 
made a false statement, that he intended it to, & 
that it actually did, induce the prosecutor to iiart 


the ct. set aside this verdict for un- 
certainty, & awarded a venire de novo. 
— R. V. Evans (1856), 6 I. C. L. R. 
500.— IR. 

Q. Must he no reasonable doubt.]— 
R. V. Green (1918), 29 Can. Grim, Cas. 
425.— CAN. 

r. Verdict returned on Sunday.] — 
H.M, Advocate v. Rosenrerq (1842), 
1 Broun. 367. —SCOT. 

s. Several accused — Verdict against 
some.] — On an indictment against 
several persons for jointly receiving 
goods knowing thorn to have been 
feloniously stolen ; — Held : although 


there was no evidence against some of 
the prisoners, the others might be con- 
victed. — Hanlon’s Case (1841), Ir. Cir. 
Rep. 364. — IR. 

t. Indictment for full offence — 
Plea of guilty of attempt.] — Where u 
prisouer pleads not guilty of rape, & 
offers a plea of guilty of attempt to 
rape, which is accepted, but there is 
no count in the indictment for such 
an attempt, the procedure is to direct 
tho jury to find him guilty of an 
attempt to rape on his own confession. 
— R. V. mauley (1911), 46 I. L. T. 
103.— IR. 


a. liecommcndalion to mercy — 
Statement of grounds — Whether part of 
verdict. ] — Semble : the terms in which 
a jury recommend a prisoner, whom 
they have found guilty, to mercy are 
not to be taken as part of ttio verdict. — 
R. V. Warne (1875), 3 C. A. 1.— N.Z. 

PART VII, SECT. 7, SUB-SECT. 16. ~ 
B. 

3299 i. Court to decide judgment — On 
facts as found — Intention of accused 
stated as excuse. ]— Prisoner was in- 
dJeted under Crinilnal Code Act, 1893, 
ss. 269, 271, upon a charge of forging 
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Sect. 7 * — The hearing : Sub^aect, 16, B.] 

with the goods ; but that N. intended, when he 
could, to pay for the goods ; — Held : this was a 
verdict of guilty, &; the last finding did not qualify 
the former findings, nor negative the fraudulent 
intent. — B. v, Naylor (1865), L. B. 1 O. C. B. 4 ; 
35 L. J. M. O. 61 ; 13 L. T. 381 ; 30 J. P. 6 ; 11 
Jur. N. S. 910 ; 14 W. B. 68 ; 10 Cox, 0. C. 149, 
0. C. B. 

Annotation : — Consd. R. v. Gray (1891), 17 Cox, C. C. 299. 

3300. Extreme necessity staffed as 

excuse.] — The two prisoners were indicted for wilful 
murder, & on the trial the jury returned a special 
verdict, stating the facts, & referred the matter 
to the ct. The facts stated in the special verdict 
were substantially as follows : The prisoners, 
able-bodied English seamen, &; the deceased, an 
English boy between seventeen & eighteen years 
of age, the crew of an English yacht, were cast 
away in a storm on the high seas 1,600 miles from 
land, & were compelled to put into an open boat. 
The food they took with them was all consumed 
in twelve days, & having been for eight days with- 
out food, & for six days without water, the prisoners 
killed the boy. The boy when killed was lying at 
the bottom of the boat quite helpless &; weak, & 
unable to make any resistance, & did not assent 
to his being killed. The prisoners, & another man 
who was with them, fed upon the body <S5 blood 
of the boy for four days, when they w^ere picked 
up by a passing vessel. The verdict went on 
thus : “ That, if the men had not fed upon the 
body of the boy, they would probably not have 
survived to be so picked up & rescued, but would 
within the four days have died of famine ; that 
the boy, being in a much weaker condition, was 
likely to have died before them ; that at the time 
of the act in question there was no sail in sight 


nor any reasonable prospect of relief ; that, under 
the circumstances, there appeared to the prisoners 
every probability that unless they then fed, or 
very soon fed, upon the boy or one of themselves, 
they would die of starvation ; that there w^ no 
appreciable chance of saving life except by killing 
some one for the others to eat ; that, assuming any 
necessity to kill anybody, there was no greater 
necessity for killing the boy than any of the other 
three men.” On the special verdict ; — Held : the 
fact/S as found afforded no justification for the 
killing of the boy, & the prisoners were guilty of 
wilful murder. — B. v, Dudley & vStephbn’s (1884), 
14 Q. B. D. 273 ; 64 L. J. M. C. 32 ; 52 L. T. 107 ; 
49 J. P. 69 ; 33 W. B. 347 ; 1 T. L. B. 118 ; 15 
Cox, C. 0. 624, D. 0. 

Annotations Refd. R. V. Staines L. B. (1888), 4 T. L. R. 

364 ; R. V. Jameson (1896), 60 J. P. 662. Mentd. R. v. 

Stovonton Parish (1885), 1 T. L. R. 39.5 ; R. v. Brooke 

(1894). 59 J. P. 6 ; Allen v. Flood, [1898] A. C. 1. 

3301. Prevention of Cruelty to Children 

Act, 1904, c. 15, s. 1.] — The prisoner was indicted 
lor the manslaughter of a child under the age of 16. 
During the trial the judge told the jury that they 
could, under above Act, instead of finding the 
prisoner guilty of manslaughter, find him guilty 
of wilful neglect. When the jury were asked for 
their verdict they said “ Guilty.” They were then 
asked, “ Guilty of manslaughter or wilful neglect ? ” 
& they replied “ of wilful neglect,” & after an appre- 
ciable pause they added, “ Through ignorance ” : — 
Held : there was a distinct finding of guilty, & the 
addition of the words “ through ignorance ” did 
not negative that finding. — B. v. Fetch (1909), 25 
T. L. B. 401 ; 2 Cr. App. Bep. 71, 0. C. A. 

3302. May enter verdict of acquittal — 

If facts found do not justify conviction.] — Where 
the jury in an indictment for murder bring in a 
special verdict, & the facts so found by them do 


O. W. N. 694 ; 25 D. L. R. 1.— CAN. 

3302 vi. .] — Where a 

verdict lluda certain facts specially, 
& concludes with a finding of guilty, 
in order that it should be treated as 
anytliing else than a general verdict 
of guilty, it should bo shown that the 
jury in the rest of thoir finding have 
negatived a component part of the 
olTonco, or that there is something 
inconsistent with a verdict of guilty, 
or that the jury have proceeded on a 
wrong assumption as to the law.^ — ^R. 
V. Bkus (1895), 14 N. Z. L. K. 321.— 
N.Z. 

3302 vii. .] — -In a tria 

of a tramway motorman for man- 
slaughter caused by accused lotting 
his car collide with a lighted car 
standing stationary on the line, which 
was about to be coupled to a broken- 
down car, such collision causing a 
person about to couple the cars to be 
crushed to death hetwoon the buffers, 
the jury returned the following 
written answer to the question whether 
prisoner was guilty or not guilty : 
“ Wo consider accused guilty of neglect 
of duty caused by extenuating cir- 
cumstances, but not gross neglect, & 
strongly recommend liiin to mercy ” : — 
Held : the verdict was a general verdict 
of guilty, with a strong recommenda- 
tion to inoroy, — R. v. Dawe (1911) 
30 N. Z. L. R. 673.— N.Z. 

3302 viii. .] — Prisoner 

was tried upon an indictment con- 
taining four separate counts, charging 
him witii stealing a sum of money ; 
with stealing a cheque ; with receiving 
the money ; & with receiving the 

cheque. The judge directed the jury 
in the usual way as to the meaning of 
& the reason for the several counts. 
The Jury handed to the Judge the 
following answers or findings on the 
counts : “ Prisoner did not steal the 


& uttering an acknowledgment of | 
the receipt of money. Prisoner as 
agent for M. had incurred a debt of £5, l 
& the creditor G. demanded payment | 
from him. He thereupon made & 
signed in G.’s name a receipt for £5 
from himself. Prisoner then sued M. 
for the £5 which he alleged ho had 
paid to G., Sc produced the false receipt 
in support of his claim. He recovered ; 
judgment. G. swore that he had not j 
autlioriHod prisoner to sign the receipt. | 
The jury found the following verdict ; i 
“Wo find accused guilty of forging & I 
using a recei|>t, but do not consider ! 
was done with any criminal intent ’* : ' 

-Held : the verdict was ambiguous, 
for it luiglit have meant tliat the jury 
thought prisoner had no Intent to 
defraud, in wliich case, as that was not 
a necessary ingredient of the offence, 
it was a verdict of guilty ; or it might 
have meant that they believed he 
honestly thought lie had authority 
to sign Sc uso the receipt, in which 
case it was probably equivalent to a 
verdict of not guilty ; & under the 
circumsl^ances a new trial should bo 
ordered. — R. v. Stewakt (1908), 27 
N. Z. L. R. 682.— N.Z. 

3802 i. May enter verdict of 

acquittal — If facts found do not justify 
verdict.] — Prisoners wore charged with 
having feloniously killed witii intent 
to steal the carcasses thereof one bull, 
one steer, one cow. The evidence 
was conclusive that tlicy killed one 
animal of tho ox kind, but no evdience 
what was its particular kind, whether 
bull, steer or cow. The fiidgo directed 
the jury that if satisfied of the guilt 
of prisoners in killing a grown animal 
of tho ox kind they might find them 
guilty, & although it waa certain that a 
Dull & steer & cow wore in point of 
fact not 80 killed. Tho jury found 
prisoners guilty accordingly, but added 
that they could not say what was tho 


sex of tho beast killed : — Held : tho 
direction was right but tho verdict 
could not be sustained. — R. v. Ciinis- 
TJAN (1869), 8 N. S. W. S. C. R. 294.— 

AUS. 

3302 ii. .1— When the 

jury iu a criminal trial add to a verdict 
of guilty & objection is taken to tlie 
conviction on tho ground that tho 
rider is a rider finding special facts | 
wliich are alleged to bo inconsistent j 
with guilt, the ct. must look at the 
whole finding including tho rider, & if 
It then appears reeusonably doubtfid 
whether the Jury have found the facts 
necessary to establish the offence 
charged, accused is entitled to the 
benefit of the doubt and conviction 
should be quashed. — ^Myerson v. R. 
(1907), 5 C.L. R. 596.— AUS. 

3302 iil. .1 — Accused 

was charged with breaking & entering 
a dwelling house wdth intent to steal 
& being in tho said dwelling house 
stealing certain articles. The Jury 
found him guilty of burglary but not 
guilty of stealing, & recommended 
that he bo treated as a first offender on 
the ground that ho was too drunk to 
know what he waa doing : — Held : 
taking tho whole finding together & 
considering it with the evidence Sc 
summing up it was reasonably doubtful 
whether tho Jury had found tho facta 
necessary to establish the offence of 
burglary & tho conviction was quashed. 
— R. V. O’Connell 0913), 13 S. R. 
N. kS, W. 374 ; 30 N. k W. W. N. 103. 
—AUS. 

3302 iv. .] — On an 

indictment for wounding with intent 
a verdict of guilty without malicious 
intent is an acquittal. — S laughen- 
wniTE V. R. (1904), 35 S. C. R. 607.— 
CAN. 

3302 V. .}— R. V. 

Snyder (1915), 34 O. L. R. 318 ; 8 
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not justify a conviction, the ct. may enter a judg- 
ment of acquittal. — B. v. Huggins (1730), 2 
Raym. 1574 ; 17 State Tr. 309 ; 1 Bam. K. B. 
368, 396 ; Fitz-Q. 177 ; 2 Stra. 882 ; 92 E. R. 518. 
Annotations :^Retd, R. v. Burridj^e (1735), 3 P. Wins. 439 ; , 
R. V, Francis (1735). Cunn. 165 ; Campbell v. R. (1846), 11 ' 
Q. B. 799 : Winsor v. It. (1866). L. R. 1 Q. B. 289. Mentd. 
Scott V. Shepherd (1773), 3 Wils. 403 ; Jones v. Nlcholls 
(1829), 3 Moo. & P. 12 ; R. v. Lea, Parry, Rea, Jones & 
Wright (1837), 2 Mood. C. C. 9 ; May v. Burdett (1846), 
16 L. J. Q. B. 64 ; R. v. Murphy (1869), L. R. 2 P. C. 535 ; 
Manton v. BrockWnk (1923), 92 L. J. K. B. 624. 

3303. Effect of finding of facts on part of 

offences charged.] — If a special verdict upon an 
indictment for three offences finds facts which prove 
deft, guilty of two & refers it to the opinion of the 
ct. whether he is guilty of the facts charged in the 
indictment, they will adjudge him guilty of these 
two & not guilty of the rest. — R. v, Hayes (1729), 
2 Stra. 843; 1 Barn. K. B. 48 ; 2 Ld. Raym. 1518 ; 
93 E. R. 888. 

Ai^)tations :—Consd. Latham v. R. (1864), 5 B. & S. 635. 
Reid. Bank of England v. Morrlce (1736), Leo fcmp. Hard. 
219; Shea v. 11., Dwyer v. R. (1848), 3 Cox, C. C. 141. 
Mentd. 11. v. Gibson (1734), Cunn. 29; R. v. Atkinson 
(1784), 1 Wins. Sannd. 249 ; Campbell v. R. (1847), 11 
Q. B. 814. 

3304. Effect of variance between verdict 

& Indictment.] — D owdale’s Case (1605), 6 Co. 
Rep. 46 b ; 77 E. R. 323 ; sub nom. Richardson 
V. Dowdalb, Cro. Jac. 55. 

Annoiaiions : — ^Refd. Ordo v. Moreton (1611), 1 Bnlst. 129. 
Mentd. Calvin’s Case (1609), 7 Co. Hep. 1 a ; Wey v. 
Rally (1704), 6 Mod. Rep. 194 ; British Sotith Africa Co. 
V. Companhia do Mooambiquo, [1893] A. 0. 602 ; lie 
Scott, Scott Scott, [1916] 2 Ch. 268. 

3305. .] — R. p, Dawson (1716), 1 

Stra. 19 ; 93 E. R. 358. 

3306. .] — R. v. Morgan (1610), 1 

Bulst. 84, n. ; 80 E, R. 783. 

Annotations: — Mentd. Wilson v. Law (1691), 4 Mod. Rep. 
200 ; R. V. Yatidell (1792), 4 Term Rep. 521; R. v. 
Middlesex (1804), 4 Ejxst, 604 ; Re Barthelemy & Moruoy 
(1852), I E. & B. 8. 

3307. .] — Where an indictment 

charged defts. with conspiring falsely to indict B. 
with intent to extort money, & the jury found 
them guilty of conspiring to indict with that 
intent, but not falsely ; — Held : enough of the 
indictment was found to enable the ct. to give 
judgment. — R. v. Hollingberry (1825), 4 B. & C. 
329 ; 0 Dow. & Ry. K. B. 345 ; 3 Dow. Ry. M. C. 
245 ; 3 L. J. O. S. K. B. 226 ; 107 E. R. 1081. 
Annotations: — Consd. Boalcr v. H. (1888), 21 Q. B. D. 284. 

Refd. R. y. O’Connell (1844), 6 State Tr. N. S. 1 ; R. v. 
O’Brien (1911), 6 Cr. App. Rep. 108. 


3308. .] — A party was indicted for a 

highway robbery, accompanied by violence, under 
7 Will. 4 1 Viet. c. 87, s. 3. The jury pro- 

nounced the following verdict : “We find the 
prisoner guilty of an assault, but without any 
intention to commit any felony : — Held : such 
special finding did not take the case out of the 
operation of 7 Will. 4 & 1 Viet. c. 85, s. 11. — R. v. 
Ellis (1838), 8 C. & P. 054, 0. C. R. 

Annotation : — Refd. H. v. Bird (1851), 2 Don. 94. 

3309. Amendment of indictment.] — 

On an indictment alleging an offence on a specific 
date the jury is entitled to find “ Not Guilty “ on 
that date, & if the indictment covers other dates 
“ Guilty,” the ct. is thereupon entitled to amend 
the date in the indictment to “ some day in ” the 
month in question. — R. v» Dossi (1918), 87 
L. J. Iv. B. 1024 ; 34 T. L. R. 498 ; 13 Cr. App. 
Rep. 158, 0. 0. A. 

Annotation: — Refd. R. v. James (1923), 17 Cr. App. Rep. 116. 

3310. Procedure where wrong verdict 

entered.] — Upon the trial of an indictment at 
quarter sessions, that ct. is the sole judge of the 
propriety of the entry of the verdict. Where, 
ther€jfore, upon a special finding by the jury, 
amounting to an acquittal, the chairman directs 
a verdict of guilty to be entered, the Ct. of K. B. 
will not grant a mandamus requiring the minute 
of the verdict to be altered according to the fact. 
The only course open to the prisoner is to apply 
to the Crown for a pardon. — R. v, Suffolk JJ. 
(1835), 5 Nev. & M. K. B. 139 ; 3 Nev. & M. M. C. 
221. 

3311. Appeal against decision of court.] — 

On a trial for larceny of goods laid by the indict- 
ment in the high sheriff, the jury found that the 
prisoner had taken certain goods which were in 
the possession of the sheriff, & that the goods 
taken were the prisoner’s own property, & that the 
sheriff had seized them in an execution against 
the prisoner’s wife, being under the impression 
that they were her goods : — Held : on these 
findings the verdict was one of not guilty. — R. v. 
Knight (1908), 73 J. P. 15 ; 25 T. D. R. 87 ; 53 
Sol. ,Jo. 101 ; 1 Cr. App. Rep. 180, C. C. R. 

3312. .] — R. V. MUIRI1E.4D (1908), 73 

J. P. 31; 25 T. ].. R. 88; 53 Sol. Jo. 164; 
1 Cr. App. Rep. 189, C. C. A. 

Annotations: — Mentd. R. v. Brownlow (1910), 74 J. P. 240 ; 
Morison v. London County & WoHtmlnstcr Bank, [1914] 
3 K. B. 356. 


notes & money ; on a certain date he 
took th(3 cheque in trust ; not R’uiity 
of receiving the money ; the jury can- 
not agree as to receiving the money ” : 

-Held : the findings amounted to 
an acquittal on tlie first third 
counts ; the verdict on the second 
count was inconclusive, as prisoner 
might have converted the cheque 
subsequently to that date, & therefore 
there should bo a new trial on that 
& the fourth count. — R. v. Cueameu 
(1912), 32 N. Z. L. R. 449.-~N.Z. 

3302 ix. .1 — Accused 

was indicted for theft of four cows & 
throe heifers ; for theft of three cows ; 
& that he did receive &; have five cows 
before then stolen, he, when he 
received tho said five cows, then well 
knowing that the same had been dis- 
honestly obtained. To each of these 
counts ho pleaded not guilty. The 
jury returned tho following verdict 
in writing : “We find prisoner guilty 
of receiving stolen cattle ^ being a 
party to sale of same, but respectfully 
ask for leniency, as there is not 
sufficient evidence to show prisoner 
actually stole tho cattle “ : — Held : 
tho verdict was one of not gmllty on 
the first & second counts ; & one of 
guilty on the third count. — R. v. 


Bourke (1913), 32 N. Z. L. R. 821.— ' 
N.Z, I 

3302 X. .1 — Accused | 

was indicted for the manslaughter of 
her illegitimate child. Tho medical 
evidence was to tho effect that the 
child died as the result of throttling. 
The jury found that the death of the 
child was caused by the mother when j 
she was not in a mental condition to 
realise the effect of her act : — Held : \ 
'_L_ verdict was not ambiguous, but I 
was a finding of guilty, the jury not 
not having found that accused was 
incapable of understanding the nature 
& quality of the act, but only that she 
was not in a mental condition to 
realise tho effect of the act. — R. v. . 
Holden, [1920] N. Z. L. 11. 458.— i 
N.Z. 

3304 i. Effect of variance between 

verdict d: indictment.] — Appets. were 
charged with stealing cattle & also with 
feloniously receiving cattle knowing 
them to have been stolen. The judge 
explained to tho jury the verdict which 
they were entitled to return, describing 
the offence as “ Illegally iislng.” The 
jury acquitted prisoners of tho oflenoes 
charged & found them guilty of 
“ Illegally using.” The ct. having on 
a special case stated sustained the 


conviction on tho ground that the 
verdict returned was a substantially 
accurate description of tho offence, 
tho High (It. being of opinion that that 
decision was obviously right refused 
to grant special leave to appeal. — 
Lillikcku* V. R. (1905), 2 C. L. R. 


681.— AUS. 

3304 ii. .1—R,. y. Higgins 

(1905), 38 N. S. R. 328.— CAN. 

8304 iii. .] — Accused was 

indicted for the crime of theft, in that 
he did wrongfully & unlawfully steal 
ton head 'of catUo. The jury foimd 
liim guilty of theft of two cattle by 
fraudulent sale thereof, which cattle 
had been entrusted to him for safe 
keeping. On a question reserved as 
to whether the verdict could bo sus- 
tained as a verdict of guilty under the 
indictmout, the conviction was con- 
firmed. — R. V. Mattroos Jan (1899), 
10 S. 0. 361; 9 C. T. R. 378.— 


S. AF. 


b. Benefit of doubt to accused ,] — 
R. V. Walker (1893), 1 Terr. L. R. 
482.— CAN. 


c. Indictment for murder by poison 
— Whether jury need be satisfied as to 
kind of poison.] — On an indictment 
for murder by poison, if it appear 
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Sect, 7. — The hearhig : Sub-sect. 16, C. <&: D, (a). ] 

3313. ,] — A verdict of “ negligence *’ 

on an indictment under the Children Act, 1908 
(c. 67), s. 17, is a verdict of not guilty, as mere 
negligence is not an offence within that section. 
Applt. was convicted of causing or encouraging 
the unlawful carnal knowledge of a girl under 
sixteen years of age. On the jury being asked 
their verdict the foreman said : “ The man we 
find guilty of negligence with a recommendation 
to mercy, <fe the woman guilty of criminal neglect 
on all counts.” The Recorder said : “ Do you 

find that the man had the care of this child & 
caused or encouraged unlawful carnal knowledge ? 
^ don’t think you ought to say simply neglect.” 
The jury after further deliberation found a verdict 
of “ Guilty of criminal neglect with a strong recom- 
mendation to mercy.” The Recorder asked 
” Do you mean to say having the custody of this 
daughter, he, by his neglect, caused her unlawful 
carnal knowledge ? ” the foreman assented. 
The girl consorted with bad characters. Applt. 
was warned of this. There was no evidence of the 
girl having been out on any specific night when 
applt. was at home, but he admitted that he took 
no steals beyond reproving the girl. Applt.’s 
wife was constantly in drink, &, as applt. knew, 
often sent the girl to public-houses for drink. He 
was an engine-driver, & his work took him away at 
night during alternate WTcks : — Held : there was 
no sufficient evidence on which the case could be 
submitted to the jury ; no sufficient evidence on 
which applt. could be convicted, no sufficient 
evidence in proof of the crime, & the jury never 
found a verdict which was meant to convict him. — 
R. V. CiiAiNEY, [1914] 1 K. B. 137 ; 83 L. J. K. B. 
300 ; 109 L. T. 752 ; 78 J. P. 127 ; 30 T. L. R. 
51 ; 23 Cox, 0. 0. 020 ; 9 Ot. App. Rep. 175, 
C. C. A. 

C. Joint indiciment — Separate Verdicts. 

3314. Either may be found guilty.] — One 
offender only may be found guilty on a joint 
charge against three. — R. v. Gibson, Mutton & 
WiGGS (1785), 1 Leach, 357. 

Annotation: — Refd. K. v. Yoiing (17S8), 1 Lcacli, 505. 

3315. Two cannot be found guilty separately 

of separate parts of charge.] — On an indictment 
against tw^o, charging them with a joint ollence, 
either may be found guilty ; but they cannot be 
found guilty separately of separate parts of the 
charge. — R. v. Hempstead (1818), Russ. & Ry. 
344, 0. C. R. 

Annotaiions : — Refd. O’Connell v. E. (1844), 11 Cl. & Fin. 

155 ; Latham v. Jl. (1804), 5 B. & S. 035. 

3316. Verdict differing as to each — Must not 
involve finding of two offences under one count.] — 

(1) Where a count in an indictment contains only 
one charge against several defts., the jury cannot 
iind any one of the defts. guilty of more than one 
charge. Where therefore, a count in an indict- 
ment charged several defts. with conspiring to- 
gether to do several illegal acts, & the jury found 
one of them guilty of conspiring witli some of the 
defts. to do one of the acts, & guilty of conspiring 
with others of the defts. to do another of the acts. 


such finding is bad, as amounting to a finding that 
one deft, was guilty of two conspiracies, though 
the count charged only one. 

(2) An indictment against different defts., con- 
sisted of several counts charging them with various 
illegal acts. Some of the counts were bad, & on 
some of the good counts there were bad findings. 
The judgment against each of the defts. was stated 
to be in respect of “ his offences aforesaid ” : — 
Held : each count must be considered as charging 
a separate offence, the expression ” his offences 
aforesaid,” must be treated as extending to all 
the offences of which each deft, had been found 
guilty ; & as some of the counts & some of the 
findings were bad, such judgment could not be 
8ui)portcd. — O’Connell v. R. (1844), 11 Cl. 
Fin. 155 ; 5 State Tr. N. S. 1 ; 3 L. T. O. S. 429 ; 
9 Jur. 25 ; 1 Cox, C. C. 413 ; 8 E. R. 1061, H. L. 
Annotations: — As to (1) Refd. 11. v. Mitchel (1848), 3 Cox, 
C. C. 1 ; Latham v. R. (lSt)4), 5 B. & S. 635. As to (2) 
Consd. R. V. Gomportz (1840), 9 Q. B. 824 ; Castro v. R. 
(1881), 6 App. Cos. 229; Enraght v. Ponzanco (1882), 
7 App. Cas. 240. Refd. R. v. Downing & Powys (1845), 

1 Cox, C. C. 153 ; Gregory v. Brunswick (1846), 3 C. B. 
481 ; A.-G. V. Warren (1848). 10 L. T. O. S. 445 ; Campbell 
V. R. (1848), 11 Q. B. 799 ; Gregory v. R. (1848), 15 Q. B. 
957 : Shea v. R., Dwyer v. R. (1848), 3 Cox, C. C. 141 ; 
Ryalls V. R. (1849), 11 Q. B. 781 ; Irvine (or Douglas) v. 
Kirkpatrick (1850), 17 L. T. O. S. 32 ; Ex 'p. I'urdy (1850), 
9 C. B. 201 ; Holloway v. R. (1851), 17 Q. B. 317 ; R. v. 
Eagleton (1855), 24 L. J. M. C. 168 ; Burton v. Low (1867), 
16 L. T. 385 ; Mackonochie v. Penzanco (1881), 6 App. 
Cas. 424 ; C)ombo r. De la Bere (1882), 22 Ch. D. 316 ; 
R. V. Bradlaugh (1883), 16 Cox, C. C. 217 ; R. v. Pierce 
(1887), 3 T. L. R. 586 ; R. v. Stephens (1888), 4 T. L. R. 
479. Generally, Mentd. R. v. Ramsden & Verity 1844), 

2 L. T. O. S. 288, n. ; King v. R. (1845), 9 Jur. 833; 
Hayes & Rice v. R., Fogarty v. R. (1816), 8 L- T. 0. S. 60 ; 
He Dunn (1847), 5 C. B. 215 ; Douglas v. R. (1848), 17 
L. J. M. C. 176 ; Dunn v. R. (1848), 13 Jur. 233 ; R. v. 
Duffy (1848), 4 Cox. C. 0. 294 ; Wright r. R. (1849), 14 

Q. B. i48 ; R. i\ Rowlands (185i), 2 Den. 364 ; Ex p. 
Rose (1852), 18 Q. B. 751 ; Kendall v. Wilkinson (1855), 
24 L. J. M. C. 89 ; Now River Co. v. Hertford Land Tax 
Conns. (1857), 2 H. & N. 129 ; A.-G. v. Sillem (1864), 2 
H. & G. 581 ; R. v. Hcano (1864), 4 B. & S. 947 ; Irwin 
V. Grey (1867), L. R. 2 H. L. 20 ; Mulcahy v. R. (1868), 
L. R. 3 H. L. 306 ; R. v. Murphy (1869), L. R. 2 P. C. 535 ; 
Brown v. Esmonde Q870), 18 W. R. 711 ; Anderson v. 
Morico (1876), 1 App. Cas. 713 ; White v. R. (1870), 13 
Cox, C, C. 318 ; R. u. Parnell (1881), 14 Cox, C. C. 608; 

R. V. Manning (1883), 12 Q. B. D. 241 ; Mogul S.S. Co. 
V. M‘Gregor, Gow (1885), 15 Q. B. D. 476 ; Mogul S.S. Co. 
V. McGregor, Gow (1889), 23 Q. B. D. 598 ; R. v, Quinn 
(1898), 19 C^ox, C. a 79 ; R. v. Phmimcr, [1902] 2 K. B. 
339 ; Sykes v. Barraolough, [1904] 2 K, B. 675. 

3317. Verdict of guilty as to some only.] — 

If two defts. are indicted for jointly making a 
corrupt contract with a third person, for the pro- 
curing an East India cadetship, one of defts. may 
bo convicted, though the other is acquitted. — 
R. V. Taggart & Baskcomb (1824), 1 C. & P. 
201, N. P. 

3318. .] — On a joint count in an in- 

dictment charging two prisoners with larceny, one 
may be convicted alone.— R. v. Rendle (1909), 2 
Or. App. Rep. 33, G. C. A. 

3319. Verdict of greater offence as to some 

& of minor offence as to others.] — Upon an indict- 
ment for burglary & larceny against two, one may 
be found guilty of the burglary A larceny, & the 
other of the larceny only. — R. v. Butterworth 
(1823), Russ. & Ry. 620, C. C. R. 

3320. .] — On an indictment for feloni- 

ously wounding with intent to do grievous bodily 
harm, some of the prisoners may be convicted of 


that death was occasioned hy some 
kind of poison, it is not necessary that 
the jury should be satisfied as to what 
the poison was. — M'Conkey’b Case 
(1841), Ir. Cir. Rep. 77.— IR. 

d. Need not he as technical as an 
indictment.] — Semble : a spiicial verdict 
need not be as technical as an indict- 
ment ; it need not negative every 
possible fact. — R. v. Boukkk (1843), 


5 I. L. R. 549.— IR. 

PART VII. SECT. 7, SUB-SECT. 16.— 
C. 

3317 i. Verdict differing as to each — 
Verdict of guilty as to some only .] — 
A. & C. wei*o indicted for having a 
pistol in their possession on a certain 
day within a proclaimed district : — 
Held : though prisoners were jointly 
indicted, yet the jury might, after the 


acquittal of one of them, find the other 
guilty. — R. V. Hoy & Larkin (1851), 
5 Cox, C. C. 288.~IR. 

3319 i. Verdict of greater offence 

as to some & of minor offence as to 
others.] — Three persons being joined 
in an indictment for robbery, one 
cannot be found guilty of robbery & 
the rest of larceny. — R. v. Quail (1833), 
1 Craw. & D. 191.— IR. 
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the felony, &; another of them of an assault. — 
R. V, Archer (1843), 1 Car. & Kir. 174 ; 2 Mood. 
C. C. 283, 0. O. R. 

Annotation: — Consd. R. v. Burns & Smith (1849), 13 J. V. 

138. 

3321. ] — If several prisoners are 

jointly indicted for a felony, which includes an 
assault against the person, the jury are at liberty 
to find some guilty of the felony & others of an 
assault only. — R. v. Elliott (1844), 1 Cox, C. 0. 3G. 
Annotation: — Consd. R. v. Bums & Smith (1849), 13 J. P. 

138. 

3322. .] — B. was indicted with three 

others, for an assault with intent to do some 
grievous bodily harm. It was proved that he, 
with the other prisoners, had assaulted the pro- 
secutor, & afterwards they had returned together 

6 picked up some stones. Then B. withdrew, & 
the other prisoners threw the stones & wounded 
prosecutor. The jury found the three prisoners 
who threw the stones, guilty of the felony, & B. 
guilty only of a common assault : — Held : B. was 
rightly convicted.— R. v. Phillips (1848), 3 Cox, 
C. C. 225. 

3323. .] — Upon a count of an indict- 

ment of three prisoners for feloniously wounding 
with intent to do grievous bodily harm, two were 
convicted of the felony, & the third of mis- 
demeanour of unlawfully wounding : — Scmble : it 
was competent to the jury to do so.— R. v. Cun- 
ningham (1859), Bell, C. C. 72 ; 28 U. J. M. C. 66 ; 
32 L. T. O. S. 287 ; 23 J. P. 55 ; 5 Jur. N. S. 202 ; 

7 W. R. 179 ; 8 Cox, C. C. 104, C. C. R. 

AnnotaHouR : — Mentd. The Ida (1800), Lush. 6 ; Whitstablc 

Free Fishers v. Uariii (1801), 11 (J. B. N. 8. 387 ; U. v. 

Keyn (1876), 2 Ex. 1). 03; Direct United States Cable Co. 

V. An^lo -American Toloprraph Co. (1877), 2 App. Cas. 

394 ; The Mecca (1894), 7J L. T. 711. 

3324. Verdict of guilty as to some & dis- 

agreement as to others.] — R. v. Evans, [1920] 
W. N. 392, C. C. A. 

3325. Joint charge of receiving — One act of 
receiving subsequent to other — Verdict against 
first receiver only.] — R. v. Gray (1851). T. & M. 
411, C. C. R. 

3326. Offence which cannot be committed by one 
alone — Conspiracy.] — An indictment for conspiracy 
charged that A., B. & C. did conspire together, 
with divers other persons to the jurors unknown, 


etc. No evidence was offered affecting any other 
persons than A., B. & C. The jury found A. 
guilty, but acquitted B. & 0. being of opinion 
that either B. or C. was guilty, but not being able 
to determine which of the two : — Held : the ver- 
dict was inconsistent, & A. wjls entitled to an 
acquittal. — R. v. Thompson (1851), 16 Q. B. 832 ; 
20 L. J. M. 0. 183 ; 17 L. T. O. S. 72 ; 15 J. P. 
484 ; 15 Jur. 654 ; 5 Cox, C. C. 166 ; 117 E. R. 
1100. 

Annotaiions : — Consd. R. v. Manning (1883), 12 Q. B. D. 
241. Refd. R. r. Plummer, [1902] 2 K. B. 339 ; 11. d. 
Stoddart (1909), 25 T. L. R. 012. 

3327. .] — Upon an indictment for 

conspiracy, where two defts. are indicted & tried 
together, either both must be convicted or both 
must be acquitted. — R. v. Manning (1883), 12 

Q. B. D. 241 ; 53 L. .J. M. C. 85 ; 51 U. T. 121 ; 
48 J. P. 536 ; 32 W. R. 720, D. 0. 

Annotationa : — Consd. R. v. Plummer, [1902] 2 K!. B. 339. 
Reid. Mogul SS. Co. v. McGrrgor, Gow (1889). 58 L. J. Q. B. 
465. 

3328. .]— R. V . Plummer, No. 2582, 

ante. 

See Part XXXIV., Sect. 25, 'post. 

3329. Riot.] — On an indictment for riot, 

alleged to be by three persons at least at common 
law, less than three persons may be convicted. — 

R. V. Beach & Morris (1909), 2 Cr. App. Rep. 
189, C. 0. A. 

Sec Part XVIII., Sect. 9, post. 

TJ. Verdict differing from Offence charged* 

(a) In General. 

3330. General rule — At common law — Conviction 
of less aggravated offence.] — Applt. ten others 
were inducted for that they “ unlawfully, riotously, 
& routously did assemble & gather together to 
disturb the peace of the King, & being so assembled 
in & upon B., then & there being, unlawfully, 
riotously, & routously did make & assault,” etc. ; — 
Held : on this indictment the jury could convict 
applt. of an assault. — R. v. O’Brien (1911), 104 
L. T. 113 ; 75 J. P. 192 ; 27 T. L. R. 204 ; 55 
Sol. Jo. 219 ; 22 Cox, C. C. 374 ; 6 Cr. App. Rep. 
108, C. C. A. 

3331. Direction of jury by judge.] — R. v. 

Naylor, No. 3167, ante. 


3324 i. Verdict of unilty as to 

some <t* disagreement as to others .]- — 
H. & W. were jointly indicted & tried 
for stealing. On the trial H. was 
found guilty, but the jury were unable 
to agree upon the verdict as to W., 
& were discharged from giving a 
verdict as to him : — Held : the verdict 
warranted the conviction of H. — H. v. 
Hamilton &\Val8ii (1884), 23 N. B. R. 
540.— CAN. 

3324 ii. .] — A juror being 

ill & the jury having agreed as to one 
of the two prisoners : — Held : a verdict 
as to that one might bo received & the 
jury might bo discharged as to the 
other prisoner. — K. v. Lf.ary & Cooke 
(1844), 3 Craw. & D. 212.— IR. 

3326 i. Offence which cannot be com- 
mitted by one alone — Oonsniracy .] — 
Several persons, who were railway 
officials, were indicted in one indict- 
ment with one count, with several 
other persons, for conspiring to defraud 
a railway co. : — Held : the jury having 
acquitted two of the prisoners & con- 
victed six, there was no repugnance 
on the face of the record sufficient to 
justify the judge in arresting judg- 
ment. In an Indictment for con- 
spiracy it is sufficient to sustain the 
verdict as good if more than two arc 
found guilty. — R. v. Quinn (1898), 
33 I. L. T. 154.— IR. 


e. Husband <£: wife — Acquittal of 
wife — Effect of.] — A. & B. were jointly 
indicted for receiving stolon goods. 
B. was acquitted, because it appeared 
that she was the wife of A. : — Held : 
prisonors being jointly indicted, the 
acquittal of B. operated as a discharge 
of A. — R. V. Connollv (1838), Craw. 
lC D. Abr. C. 280.™ IR. 

f. .] — Indictment 

charging husband & wife jointly with 
a felonious taking. The wife wus 
acquitted, as being under the conirol 
of the husband : — Held : the husband 
was not entitled to an Q,cquittal on 
the ground that the indictment charged 
the taking to ho joint. — Collinb’ 
Case (1841), Ir. Cir. Rep. 313.— IR. 

PART VII. SECT. 7, SUB-SECT. 16. 

D. (a). 

3330 i. General rule — At common law 


prisoner vvith having feloniously caused 

^lilty of common assault in the 
absence of any enactment giving a 
jury liberty so to find, the verdict 
cannot stand. — R. v. Longmuir (1869), 
0 W. W. & A’B. 237.— AUS. 

3330 ii. .] — If the judge 

allows the indictment to go generally 
to the jury, it is not competent for 


him to withdraw from their con- 
sideration a verdict for any lessor 
oirciico which may be included in the 
indictment.— R. v. Schekf (1908), 
13 B. C. R. 407.— CAN. 

3333 iii. Where on 

an indictment for murder a prisoner, 
by virtue of Criminal .Justice Adminis- 
tration Act, 1914 (c. 58), s. 39, pleads 
not guilty to the offence charged, but 
guilty of manslaughter, of which h(^ 
could be lawfully eonvieted on the 
indictment, the A.-G., representing the 
Crown, on refusing to ask for judgment 
on such special plea, is entitled to have 
tho trial for murder proceed. — R. v. 
CLIFFOliD (1914), 49 I. L. T. 28. — IR. 

3331 i. Direction of jury by 

judyc .] — If on a criminal trial the judge 
eorrectl^ instructs tlic jury on the 


be disturbed by a suggestion that tho 
jui’y, on one part of tho evidence, might 
have found liim guilty of a lesser 
' offence, not referred to by counsel for 
! tho defence, if the judge had informed 
them that they were at liberty to do 
80 .— Ross V. R., [1922] V. L. R. 329.— 
AUS. 
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Criminal Law and Procedure, 


Sect, 1, — Th e hearin g: Sub-sect 16 , D, (a) (&).] 

3332. .] — R. V, Parks, No. 3169, an/e. 

See, further, Sub-sect. 9, B., 0. ; sub-sect. 12, 

ante. 

3333. Indictment for full offence — Conviction 
of attempt— Murder — Prevention of Offences Act, 
1851 (c. 19), s. 9.] — R. r. Connell (1853), 0 Cox, 
0 C 178 

Annotation:— HM. R. v. White, [1910] 2 K. B. 124. 

3334. .] — A person who upon 

an indictment charging him with murder is con- 
victed under s. 9 of the Criminal Procedure Act, 
1851 (c. 100), s. 9, of an attempt to murder, may 
be sentenced to penal servitude for life by virtue 
of the provisions of Offences against the Person 
Act, 1861 (c. 100), ss. 11-15.— R. v. White, [1910] 
2 K. B. 124 ; 79 L. J. K. B. 854 ; 102 L. T. 784 ; 
74 J. P. 318 ; 20 T. L. R. 400 ; 64 Sol. Jo. 523 ; 
22 Cox, C. C. 325 ; 4 Cr. App. Rep. 257, C. C. A. 
Annntoiion : — Mentd. R. v. Robiuaon (1915), 70 J. P. 303. 

3335. House-breaking — ^Larceny Act, 

1861 (c. 96), s. 57.] — Upon an indictment, under 
the above Act, for breaking & entering a house 
with intent to commit a felony therein, prisoner 
may be convicted of the misdemeanour of attempt- 
ing to commit a felony. — R. r. Bain (1862), Le. &; 
Ca, 129 ; 3) L. J. M. C. 88 ; 5 L. T. 047 ; 20 
J. P. 84 ; 8 Jur. N. S. 418 ; 10 W. R. 230 ; 9 Cox, 
C. C. 98, 0. C. R. 

3336. Rape.] — H. was indicted for 

rape & W. for aiding & abetting. Both were 
acquitted of felony, but H. was found guilty of 
attempting to commit the rape, &: W. of aiding U. 
in the attemjit : — Held : W. was properly convicted, 
— R. V. Uapgood & Wyatt (1870), L. R. 1 C. C. R. 
221 ; 39 L. J. M. C. 83 ; 21 L. T. 078 ; 34 J. P. 
181 ; 18 W. R. 350 ; 11 Cox, C. C. 471, C. C. R. 

3337. Carnal knowledge.] — Under an 

indictment for unlawfully assaulting & having 
carnal knowledge of a girl between ten & twelve 
years of age, contrary to the statute, etc., prisoner 
may be convicted of the attempt to commit that 
offence. — R. v, Ryland (1808), 18 L. T. 538 ; 10 
W. R. 941 *, 11 Cox, 0. C. 101 , C. C. R. 

3338. Criminal Procedure Act, 

1851 (c. 100), S. 9.] — A prisoner was charged under 
Criminal Law Amendment Act, 1885 (c. 09), s. 5, 
with having had unlawful intercourse with a girl 
under the age of fourteen years. When before the 


justices he gave evidence on oath : — Held : on the 
charge above mentioned prisoner might be found 
guilty of an attempt to commit the offence, the 
case being within the provisions of Criminal 
Procedure Act, 1851 (c. 100), s. 9. — R. v, Adams 
(1886), 50 J. P. 136. 

3339. Although full offence Impos- 

sible.] — On an indictment charging a person with 
breaking & entering a house & stealing certain 
specified chattels, he cannot, though he broke into 
the house with an intent to steal whatever he might 
find, be convicted of breaking & entering the house 
& attempting to steal, under Criminal Procedure 
Act, 1851 (c. 100), s. 9, if the chattels in question 
had been removed from the house before the 
prisoner went to it. — R. v. M‘Pher9on (1857), 
Dears. & B. 197 ; 26 L. J. M. C. 134 ; 29 L. T. O. S. 
129 ; 21 J. P. 325 ; 3 Jur. N. S. 523 ; 5 W. R. 
525 ; 7 Cox, C. C. 281, C. C. R. 

Annotation: — Retd. R. v. Collins (1864), 9 Cox, C. C. 497. 

3340. .] — R, V. Collins, No. 

772, ante. 

3341. — .] — A conviction for an 

attempt at an offence may be supported, although 
the attempt could not possibly have culminated in 
the full offence in the manner intended. — R. v. 
Brown (1889), 24 Q. B. D. 357 ; 59 L. J. M. C. 
47 ; 61 L. T. 594 ; 54 J. P. 408 ; 38 W. R. 96 ; 
16 Cox, C. C. 715, C. C. R. 

Annotations Folld. R. V. Ring:, Atkins & Jaolcson (1892), 

61 L. J. M. C. 116. Consd. R. v. Plummer, [1902] 2 K. B. 

339. 

3342. .] — In order to prove that 

an attempt to commit felony has been committed, 
it is necessary to prove that had the attempt not 
been frustrated the felony could have been com- 
mitted. — R. V, Ring, Atkins & Jackson (1892), 
61 L. J. M. C. 116 ; 66 L. T. 300 ; 56 J. P. 552 ; 
8 T. L. R. 326 ; 17 Cox, C. C. 401, C. C. R. 

See, further, Part I., Sect. 0, sub-sect. 6, ante, 

3343. Indictment as principal — Conviction as 
accessory before the fact — Accessories & Abettors 
Act, 1861 (c. 94), ss. 1, 2.] — On an indictment 
under Larceny Act, 1861 (c. 96), s. 91, there may 
be a conviction as an accessory before the fact by 
virtue of Accessories & Abettors Act, 1861 (c. 94), 
ss. 1, 2. — R. V, Goodwin (1909), 3 Cr. App. Rep. 
276, C. C. A. 

334 . 4 , Conviction as accessory after the 

fact.] — A prisoner indicted for larceny only cannot, 


3333 i. Indictment for full offend 
Conviction of attempt — Murder. \ — On 
an Information for murder, the prisoner 
can be found gruilty of the attempt to 
commit murder. — R. v. Matthews 
(1803), 2 N. S. W. S. C. R. 227.— AUS. 

3336 i. Rape.] — On the 

trial of prisoner for rape prosecutrix 
swore positively that the offence was 
fully completed. The jury found a 
verdict of attempting to commit the 
offence. On objection being taken that 
there was no legal evidence t o support 
the finding as it did not appear that 
prisoner according to the ovidenoe 
ought to have been charged with 
attempting to commit the offence & 
not with the actual commission there- 
of : — Ileld : it was competent for the 
jury on the evidence before them to 
find a qualified verdict. — R, v. 
Mitchell (1870), 9 N. S. W. S. G. R. 
282.— AUS. 

3886 il. .]— R. V. 

Webster (1858), 9 L. C. R. 196.— 

CAN. 

8837 i. Carnal knowledae.] 

— Prisoner was tried on an information 
charging him with having carnal 
knowledge of a girl under tho ago of 
10 years. The jury found he was 
guilty of an assault with intent to 
have carnal knowledge of the girl. 


& that the girl was over 10 years of 
ago & under 1 4 : — Held : prisoucr was 
not on his trial for the offence of 
carnally knowing a girl between tho 
ages of 10 & 14, & he could not bo 
convicted of an assault with intent 
carnally to know such girl. — R. v. 
BirzZAUT (1884), 5 N. S, W. L, R. 419 ; 
1 N. S. W. W. N. 73.— -AUS. 

•.] — Applt. was 
charged under Criminal Code, s. 188, 
with having had carnal knowledge of 
a girl under 1C years of ag(5. Ho was 
convicted of having attempted to have 
unlawful carnal knowledge of the girl 
& was sentenced, — Abernethy v. R. 
(1916), 18 W. A. L. R. 108.— AUS. 

g. False pretence^.] — R. v. 

Goff (18G0), 9 C. P. 438.— CAN. 

h. .] — On an In- 

dictment for the offence of having 
obtained money hy false pretences, 
defts. cannot bo convicted of tho full 
offence when it is proved that by the 
discount of their promissory note they 
had only obtained a credit in account, 
such credit in account being a thing 
not capable of being stolen ; but 
they might, if tho evidence should 
establish an attempt to obtain the 
money, be convicted of such attempt. — 
R. V. Boyd, [1896] Q. R. 6 Q. B. 1, 


k. Grievous bodily harm,] 

— Upon an indictment for doing 
grievous bodily harm, the jury may 
find a verdict of attempt to do grievous 
bodily harm. — R. v. McCarthy (1917), 
41 O. L. R. 153; 13 O. W. N. 310 ; 

■ Can. Crim. Cas. 448.— CAN. 

I 1. Conviction of minor charge — 

I On charge for graver offence.] — Deft. 

I was indicted for that he “ ^lawfiilly 

poison, with intent thereby to endanger 
the life of tho said B.’* The judge, 
being of opinion that there was no 
evidence to support the charge, 
amended the indictment so that it 
read, “ did cause to bo administered 
to or taken by B. certain poison ^ 
with intent thereby to injure, aggi’ieve, 
or annoy the said B." The jury found 
the deft, guilty of tho offence charged 
in the amended indictment. Upon a 
case staled by the judge : — field : 
deft, if not proved guilty of the offence 
charged in the original indictment, 
might, without any amendment, have 
been convicted of the offence of 
administering poison with intent to 
injure, aggrieve, or annoy ; &, as the 
^and Jury assented to the indictment 
for the major offence, they must be 
found to have approved of an Indict- 
ment for the infnor offence. — R. v. 
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on such an indictment alone, be acquitted of the 
felony, & convicted of being an accessory after 
the fact. — R. v. Fallon (18G2), Le. & Ca. 217 ; 
32 L. J. M. 0. 66 ; 7 L. T. 471 ; 27 J. P. 5 ; 8 
Jur. N. S. 1217 ; 11 W. R. 74 ; 0 Oox, 0. 0. 242 ; 
sub nom, R. v, iSellon, 1 New Rep. 68, O. O. R. 
Annotation : — Consd. R. v. Watnon, [1910] 2 K. B. 385. 

3345. .] — On an indictment for 

murder a man cannot be convicted of manslaughter 
as an accessory after the fact. — R ichards v. R. 
(1897), 61 J. P. 389 ; 13 T. L. R. 254, D. C. 

Annotation : — Consd. R. v. Wateon, [1910] 2 K. B. 385. 

3346. .] — Deft. & one T. were in- 
dicted as principals for a misdemeanour. The 
jury convicted T. &; returned a verdict against deft, 
of being an accessory after the fact : — Held : a 
verdict of guilty ought not to have been entered 
against deft, on that finding by the jury. — R. v. 
Bubb (1906), 70 J. P. 143, C. C. R. 

3347. .] — On an indictment for re- 

ceiving stolen property with guilty knowledge 
there cannot be a conviction for being an accessory 
after the fact,— R. v. Watson, [1916] 2 K. B. 385 ; 
85 L. J. K. B. 1142 ; 115 L. T. 159 ; 80 J. P. 391 ; 
32 T. L. R. 580 ; 25 Cox, C. 0. 470 ; 12 Or. App. 
Rep. 62, 0. C. A. 

{b) In Particular Cases. 

3348. Indictment for murder — Verdict of man- 
slaughter.] — Mackalley’s Case, No. 3288, ante. 

3349 . .]— Bromi.ey’s Case (1630), Het. 

60; 124E. R. 347. 

Annotation : — ReSd. Gray v. R. (1844), 11 Cl. & Fin. 427. 

3350. .] — R. V. Greenwood (1857), 

7 Cox, C. C. 404. 


3351. Verdict of concealment of birth — 

Coroner’s inquisition.] — Upon a trial on the 

coroner’s inquest for the murder of a bastard 
child, a woman may be found guilty of concealment. 
— R. V. Maynard (1812), Russ. & Ry. 240, C. C. R. 

Annotation: — Refd. R. v. Cole (1813), 3 Camp. 371. 

3352. .] — A woman tried on the 

coroner’s inquest for the murder of her bastard 
child may be found guilty under 43 Geo. 3, c. 68, 
s. 4, of endeavouring to conceal the birth. — R. v. 
Cole (1813), 3 Camp. 371 ; 2 lioach, 1095. 

3353. .] — 43 Geo. 3, c. 58, which 

authorised the jury on an indictment for the 
murder of a child to find that the accused had 
endeavoured to conceal the birth, applies as well 
bo proceedings under a coroner’s inquisition, as 
under an indictment found by the grand jury 
(Holroyd, .1.). — R. V. Dobson (1824), 1 Lew. 
C. C. 43. 

3354. Indictment for manslaughter — Verdict of 
cruelty to child — Children Act, 1908 (c. 67), s. 12 

(4).] — By sect. 12, sub-sect. 4, of above Act, 
“ upon the trial of any person over the age of 
sixteen indicted for the manslaughter of a child 
or young person of whom ho had the custody, 
charge or caix^, it shall be lawful for the jury, if 
they are satisfied that the accused is guilty of an 
ollcnce under this sect, in respect of such child or 
young person, to find the accused guilty of such 
olTencc.” — R. v. Tones, [19161 1 K. B. 443; 85 
L. J. K. B. 396 ; 114 L. T. 81 ; 80 .1 . P. 105 ; 32 
T. L. R. 137 ; 60 Sol. Jo. 122 ; 25 Cox, C. 0. 228 ; 
11 Cr. App. Rep. 284, 0. 0. A. 

3355. Indictment for wounding with intent to 


VOLL (1920), 48 O. L. R. 437 ; 57 
D, L. R. 440 ; 19 O. W. N. 270.— CAN. 

m. .] — When a person 

in charf?od with an offence consisting 
of parti, a combination of some only 
of which constitutes a complete minor 
offence, ho may he convicted of tho 
latter without being specifically 
charged, hut only when tho graver 
charge gives notice of all tho circum- 
fitancos going to constitute tho minor 
offen(;e. Where a man charged with 
murder was convicted of abetment of 
it, tho ct. annulled the conviction & 
sentence, & ordered him to be retried 
on the latter charge. — K. v. Chand 
Nur (1874), 11 Bom. 240.~IND. 

PART VII. SECT. 7, SUB-SECT. 16.— 
D. (b). 

3348 i. Indictment for murder — Ver- 
dict of manslaughter.] — Prisoner w^as 
charged in the presentment with 
murder. Tho crime was attempting 
to procure abortion. The judge held 
there was no evidence of murder to go 
to tho jury, but left it to them to say 
If she was guilty of manslaughter by 
criminal negligence. The jury con- 
vlctod her : — Held : prisoner was 
rightly convicted. — R. v. Taylor 
(1886), 12 V. L. R. 845.— AUS. 

3348 ii. .] — On a charge of 

murder tho jury are entitled to return 
a verdict of manslaughter, though on 
tho facts the case is one of murder or 
nothing. On the trial of prisoners foi 
murder tho jury after It had boon in 
deliberation for some hours, returned 
into ct., & asked the judge whether 
it was competent for them to find a 
verdict of manslaughter. The judge 
replied that it was, hut gave no direc- 
tion on tho law of manslaughter : — 
Held : ho was not hound to give them 
any direction on that point, as tho case 
was one of murder or nothing, & he 
had so. directed the jury in his original 
summing up. — R. v. Grimes & Lee 
(1894), 15 N. S. W. L. R. 209; 10 
N. S. W. W. N. 211.— AUS. 

3348 lii. .]— On a trial for 

murder the jury are entitled to bring 


in verdict of manslaughter even though 
on the evidence tho case is one 
murder or nothing, & therefore where 
in answer to a question by tho Jury 
whether they were at liberty to find 
any other verdict than guilty or not 
guilty, the judge told them they wore 
not : — Held : this was a misdirection. 
— Brown v. R. (1913), 17 C. L. R. 
570.— AUS. 

3348 iv. .] — R. V. Di Fran- 

cesco (1918), 44 O. L. R. 75 ; 45 
D. L. R. 488.— CAN. 

n. Verdict of concealment of 

birth .] — On tho trial of a mother & 
daughter for the murder of the infant 
child of the latter, the evidence which 
equally implicated both prisoners 
failed to establish the capital charge 
but was clear as to coucealing tho birth. 
Tho jury acquitted prisoner of murder 
& found tho daughter guilty of con- 
cealing the birth of her child & the 
mother of being an accessory by 
aiding & assisting her daughter : — 
Held : mother was wrongly convicted. 
— R. V. Harrison (1870), 9 N. S. W. 
S. C. R. 58.— AUS. 

o. .] — On the trial of 

a prisoner for concealing the birth, 
on an indictment for tho murder of an 
infant child, a verdict of the jury, 
“ not guilty of tho murder, hut guilty 
of endeavouring to conceal the birth 
of the Infant, which wo And was 
prisoner’s ” : — Held : bad. Sc judg- 
ment arrested. — Bunion’s Case (1842), 
Ir. Gir. Rep. 719.— IR. 

p. Verdict of assault.] — On 

an indictment for murder, tho jury 
found prisoner guilty of an assault 
only, & that such assault did not 
conduce to the death of deceased : — 
Held : on this finding prisoner could 
not be convicted of an assault. — R. v. 
Crbgan (1867), 1 Han. 30.— CAN. 

q. .] — On an Indictment 

for murder In the statutory form, 
not charging an assault, prisoner can- 
not be convicted of an assault ; & 
his acquittal of the felony Is there- 
fore no bar to a subsequent Indictment 


for the assault. — R. v. Smith (1874), 
34 U. C. R. 552.— CAN. 

r. .] — On an indict- 

ment for murder in the short form, 
a prisoner cannot bo convicted of an 
assault. — R. v. Mulholland (1881), 
20 N. B. n. 512.— CAN. 

s. Indictment for infanticide — Ver- 
dict of concealment of birth.] — R. v. 
Norden (1873), 12 N. S. W. S. C. R. 
160.— AUS. 

t. Indictment for manslaughter — Ver- 
dict of assault.] — There can he no 
conviction for an assault unless the 
indictment charges an assault in terms, 
or a felony iiocossarily including it, 
which manslaughter is not. Whero, 
therefore, tho indictment was for 
manslaughter, charging that defts. 
“ did feloniously kill & slay ” one D. : 
— Held : a conviction for assault 
could not be sustained. — R. v. Dingman 
(1863), 22 U. 0. R. 283.— CAN. 

a. .] — On an indictment 

charging manslaughter by woimding, 
prisoner if acquitted of the felony 
cannot be convicted of an assault. — 
R. V. SiROis (1887), 27 N. B. R. 610.— 
CAN. 

b. .] — A prisoner having 

been arraigned upon two indictments, 
tho one for manslaughter, the other 
for an aggravated assault, including a 
count for a common assault, & the 
latter indictment having been aban- 
doned by counsel for the Crown, who 
had been put to their election, the 
jury may find prisoner guilty of a 
common assault, under the indictment 
for manslaughter. — Doran’s Case 
( 1841), Ir. Cir. Rep. 111.— IR. 

3355 i. Indictment for wounding with 
intent to do grievous bodily harm — 
Verdict of unlawful wounding.] — Two 
persons were indicted for assaulting 
& putting tho prosecutor in bodily 
fear, & stealing money from his 
person, & immediately afterwards 
feloniously wounding him. The jury 
returned a verdict of assault, but the 
judge sent them hack to reconsider 
it : — Held : ho was right In doing so, 
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do grievous bodily harm — Verdict of unlawful 
wounding.]— R. v. Cunningham, No. 3323, ante. 

3356. .] — Upon an indictment charg- 

ing a felonious shooting with intent to do 
grievous bodily harm, & doing grievous bodily 
harm, it is not competent for the jury to convict of 
unlawfully wounding. — R. v. Miller (1879), 11 
Cox, C. C. 356. 

3357. .]— R. V. Waudby, No. 708, 

ante. 

3358. Indictment for wounding with intent to 
murder — Verdict of unlawful wounding.] — R. v. 

Parks, No. 3169, ante. 

3359. Indictment for unlawful wounding — 
Verdict of assault.] — Upon a count for assaulting, 
beating, wounding, & occasioning actual bodily 
harm against the statute prisoner may be con- 
victed of a common assault. — R. v. Oliver 
(1860), Bell, C. C. 287 ; 30 L. J. M. C. 12 ; 3 L. T. 
311 ; 24 J. P. 742 ; 6 Jur. N. S. 1214 ; 9 W. R. 
60 ; 8 Cox, C. 0. 384, C. C. R. 

Annotation : — Folld. K. v. Guthrie (1870), L. R. 1 C. C. K. 
241. 

3360. .] — Upon an indictment 

charging defts. in the first count with inflicting 
grievous bodily harm ; in the second count with 
unlawfully & maliciously cutting, stabbing & 
wounding, & in the third count with assaulting & 
occasioning actual bodily harm ; the jury returned 
a verdict of guilty of a common assault. The 


chairman declined to take that verdict, on the 
ground that a common assault was not included in 
the indictment, & told the jury to reconsider 
their verdict. The jury then found defts. guilty, 
& a verdict was entered of guilty of an assault 
occasioning bodily harm, whereupon the chairman 
sentenced prisoners : — Held : the first verdict 
ought to have been taken, & the second ought not, 

6 prisoners ought not to undergo the sentence ; 
there had been a mistrial, & a venire de novo should 
issue. — R. V. Yeadon & Birch (1861), Le. & Ca. 
81 ; 31 L. J. M. C. 70 ; 6 L. T. 329 ; 26 J. P. 148 ; 

7 Jur. N. S. 1128 ; 10 W. R. 64 ; 9 Cox, C. C. 91, 
C. C. R. 

Annotatvms : — Consd. R. v. Taylor (1809), L. R. 1 C. C. R. 
194 : R. V. Guthrie (1870), 39 L. J. M. C. 95 ; Crane v. 
Public Prosecutor [1921] 2 A. C. 299. Refd. R. v. Plummer, 
[1902] 2 K. B. 339. 

3361. .] — An indictment charged 

prisoner in the first count with “ unlawfully & 
maliciously wounding,” & in the second count with 
“ unlawfully & mSiciously inflicting grievous 
bodily harm.” The jury found prisoner guilty 
of an assault '.—Held : prisoner could be properly 
convicted of an assault on the indictment. — 
R. V. Taylor (1869), L. R. 1 0. C. R. 194 ; 38 
L. J. M. C. 106 ; 20 I.. T. 402 ; 33 J. P. 358 ; 
17 W. R. 623 ; 11 Cox, C. C. 261, C. C. R. 

Annotations : — Folld. R. V. Guthrie (1870), L. R. 1 C. C. R. 
241. Consd. R. V. Day & Cox (1870), 22 L. T. 452 ; R. 
V. Clarence (1888), 22 Q. B. 1). 23. Refd. Boalcr v. R. 
(1888), 21 Q. B. D. 284 ; R. v. Boatock (1893), 17 Cox. 
C. C. 700. Mentd. R. v. Milos (1890). 24 Q. B. D. 423. 


& in directing the jury that they could 
find prisoners guilty of an assault with 
intent to rob, or stealing from the 
person, or an unlawful wounding, but 
not of common assault. — U. v, Wll.- 
LIAM8 & Ferguson (187 7), 3 C, A. 
370 ; 2 J. R. N. S. 42.— N.Z 

c. Verdict of assault.] — An 

indictment charging prisoner with 
having maliciously assaulted M. & cut 
him with a knife, with intent to do 
him grievous bodily harm, concluding 
contra for mam statuti : — IT eld : bad, 
the means used to manifest the design 
to commit a felony not being set out 
with suHlcIent particiilarity. A con- 
viction could not stand for an assault. 
If the indictment does not charge a 
felony including an assault, prisoner 
cannot lie convicted of an assaiilt.^ — 
R. V. Magee (1850), 2 All. 14.— CAN. 

d. Verdict of vmunding with- 

out i7itcnt.] — An indictment charged 
accused with wounding with intent 
to do grievous bodily harm. The 
wounding was by a shot from a 
revolver. The jury were directed that 
if they thought that the revolver had 
been fired in a spirit of general bravado, 
not aiming at the injured person, but 
in a grossly careless & reckless manner, 
they might, though they should acquit 
of the crime charged, convict of 
wounding. No amendment of the 
indictment was applied for or made. 
The jury found a verdict of “ wounding 
without intent.” It was contended 
that this verdict could bo supported 
as a verdict of guilty on tiie grounds 
that the indictment necessarily meant 
a charge of unlawfully wounding with 
intent, & that unla^ully wounding 
was a sufficient description of an 
ofEonco : — Held : both these proposi- 
tions were so doubtful that a vordiet 
of not guilty ought to bo ontered. — 
R. V. Looney (1897), 1(5 N, Z. L. R. 
269.— N.Z. 

3359 i. Indictment for unlairful 
wounding — Verdict of assault.] — L. was 
tried on an indictment containing four 
counts. The first charged that ho 
did imlawfully, etc., kick, strike, 
wound & do grievous bodily harm to 
W., with intent, etc., to maim ; the 
second charged the assault as in first 
with intent to disfigure ; the third 


charged the intent to disable ; the 
fourth charged the intent to do some 
grievous bodily harm. Prisoner was 
found guilty of a common assault : — 
Held : ho was rightly convicted. — 
R. V. Lackey (1877), 1 P. & B. 194.— 
CAN. 

e. Indictment for unlawful efi* ma- 
licious wounding — Verdict of unlaw- 
ful wounding.] — Prisoner was charged 
with unlawfully & malicionsly wouiid- 
ing & was found guilty of unlawfully 
wounding : — Held : as prisoner was 
charged with a statutory offence he 
could be convicted of that offence 
only, Sc the words ‘‘ & malicionsly ” 
necessary to uphold the conviction 
(50uld not be Inserted. — R. v. Rdthe 
(1873), 12 N. S. W. S. C. R. 164. 
— AUS. 

f. Verdict of assault.] — 

Deft, w^as chaiged in the infiirma- 
tion wdth unlawfully & maliciously 
woimding B. Tlie jury were told that 
deft, might upon that information bo 
found guilty of an assault occasioning 
bodily harm, & they found a verdict 
accordingly : — Held : convicton must 
bo set aside as information did not 
contain a special count for an assault 
occasioning actual bodily harm. — 
R. V. Jp:nkin 8 (1877), Knox, 295.— 
AUS. 

g. Verdict of malicious wound- 

ing.] — The conviction cliarged that 
I)i’isoiier did ” unlawfully & maii- 
ciously cut & wound one K. with 
intent to do her grievous bodily 
harm ” ; — Held : if not sufficient to 
charge a felony, it was a good convic- 
tion lor a misdemeanour, the necessary 
statement of the Intent being im- 
material. — Be Boucher (1879), 4 

A. R. 191.— CAN. 

h. IndictTnent for nudidous wound- 
ing — Verdict of unlawful wound- 
ing.] — On the trial of prisoner with 
unlawfully wounding with intent the 
judge told the jury that it was 
competent for them if they negatived 
the Intent to find a verdict of mali- 
ciously wounding. The jury, how- 
ever, in the place of finding prisoner 
guilty of maliciously wounding fomid 
him guilty of unlawfully woimding : — 
Held : the verdict did not amount to 


one of maliciously wounding & the 
conviction was set aside. — R. v. Lee 
(1894), 15 N. S. W. L. R. 445.— AUS. 

k. Indictment for wounding with 
intent — Verdict of guilty without mali- 
cious infeyU.] — Upon an Indictment for 
wounding by sliooting with intent to 
disable, the jury is properly instructed 
that if such intent is negatived accused 
may still be convicted of the simple 
offence of wounding, if the jury find 
that accused pointed a loaded gun at 
another it fired it, & either know, 
or ought 1.0 have kiiowm, that it was 
loaded. A verdict upon such indict- 
ment of ‘‘ guilty without malicious 
intent ” is a verdict of guilty of such 
leaser offence. — Slaughen white v. 
R. (1904), 35 S. C. R. 607.— CAN. 

l. Indictment for shooting with felo- 
nious intent — Verdict of assault.] — 
Upon an indictment for shooting with 
a felonious intent prisoner, if ac(iuitted 
of the felony, may bo convicted of 
common assault. — R. v. (hioxAN (1874), 
24 C. P. 106.— CAN. 

m. Indictment for shooting with 
intent to murder — Verdict of shooting 
with intent to rnaim, etc.] — Upon an 
indictment for shooting with intent 
to murder, a verdict of guilty of 
shooting with Intent to maim, disfigure, 
or disable, or to do some otiicr grievous 
bodily harm, may be found. — R. v. 
Kerr (1912), 21 W. L. R. 652 ; 3 
D. L. R. 720.— CAN. 

n. Verdict of assault.] — Deft. 

was charged with shooting with intent 
to kill : — Ilcld : upon Ids trial for 
that offence ho might be convicted of 
a common assault. — R. v. CHARraAND 
(1912), 21 W. L. R. 850 ; 20 Can. 

Crim. Cas. 116 ; 2 W. W. R. 773.— 
CAN. 

o. — ■ — .] — Upon the trial 

of accused upon an indictment for 
shooting with intent to kill or do 
grievous bodily harm, the judge 
refused to convict accused of the 
offence charged ; but, a common 
assault being admitted, convicted the 
accused of that offence. — R. v. John- 
son (1913), 24 W. L. R. 468 ; 10 

D. L. R. 822.— CAN. 

p. Indictment for unlawfully in- 
flicting grievous bodily harm — Verdict 
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3362. 5. P. — R. V. Oanweul & Dunn (1869), 20 
L. T. 402, 403 ; 33 J. P. 358 ; 17 W. R. 623 ; 11 
Cox, 0. 0. 261, 203, 0. C. R. 

3363. Indictment for robbery with violence — 
Verdict of assault.] — If, on the trial of an indict- 
ment for a robbery with violence, the robb<5!ry ] 
be not proved, prisoner cannot be found guilty 
of the assault only, unless it appear that such 
assault was committed in the progress of something 
which, when completed, would be, & with intent 
to commit, a felony. — R. v. Greenwood (1846), 

2 Car. & Kir. 339. 

Annotation : — Reid. R. v, Auty (1847), 2 Cox, O. C. 282. 

3364. .] — Under Criminal Procedure i 

Act, 1851 (c. 100), s. 11, if a robbery under aggra- 
vated circumstances be charged in the indictment : 
— Held : the jury may find an aggravated felonious 
assault with intent to rob. — R. v. Mitciield (1852), 

3 Car. & Kir. 181 ; 2 Den. 468 ; 21 L. .T. M. 0. 
135 ; 19 L. T. O. S. 221 ; 16 J. P. 377 ; 16 Jur. 
.506 ; 5 Cox, C. C. 541, C. 0. R. 

See, now, Larceny Act, 1916 (c.* 50), s. 44. 

3365. Indictment for assault with intent to rob — 

Verdict of assault — Not subsequent assault.] — 
On an indictment for an assault with intent to 
rob, prisoner cannot be convicted of a common ' 
assault for an assault committed subsequently to j 
that in which the felonious intent is charged. — ! 
R. V. Sandys (1844), 1 Cox, C. C. 8. j 

3366. .] — Prisoners were indicted for i 

feloniously assaulting prosecutor with intent to i 
rob him. The jury found them guilty of an | 
assault, but negatived the intent cliarged : — Held : 
prisoners could not, upon this indictment & finding, 
be convicted of a common assault. — R. v, 
WooDiiALL & Wilkes (1872), 12 Cox, O. C. 240. 

3367. Indictment for assault on gamekeepers — 
Verdict of assault — Separate count for assault 
abandoned.] — D. & E. were charged on an indict- 
ment for assaulting persons lawfully authorised 


to seize prisoners, who were found on land at 
night, armed with a gun for the purpose of taking 
game. At the trial prosecutor’s counsel abandoned 
the count for a common assault : — Held : a verdict 
of guilty of a common assault could not be given 
on the first count after the other count was 
abandoned. — R. v. Day & Cox (1870), 22 L. T. 
452 ; 34 J. P. 355 ; 11 Cox, C. C. 505, C. C. R. 

3368. Indictment for riot & assault — Verdict of 
assault.] — On an indictment for a riot & an assault, 
defts. may be found guilty of the assault, & 
acquitted of the riot. — R. v. IIemings (1680), 2 
Show. 93 ; 89 E. R. 816. 

3369. .] — Indictment for a riot & 

assault, acquittal of the riot is so of the assault.- 
R. V, Heaps (1699), 2 Salk. 593 ; 91 E. R. 502 ; 
sid) nom. R. v. Sudbury, IIeapes, etc., 1 Ld. 
Raym. 484 ; 12 Mod. Rep. 262. 

Anrwtaiions : — Consd. R. v. O’Brien (1911), 104 L. T. 113. 

Refd. R. V. Kinnersley & Mooro (1719), 1 Sira. 193 ; R. v. 

Nicols (1742), 13 East, 412, n; U. v. Crispin (1848), 17 

L. J. M. C. 128 ; R. v. Plummer, [1902] 2 K. B. 339 

3370. .] — R. V, O’Brien, No. 3330, 

ante, 

3371. Indictment for rape — Verdict of assault.] — 

Where a man is indicted for rape upon a child 
under the age of 12 years under 38 & 39 Viet, 
(c. 94), s. 3, he cannot upon that indictment be 
found guilty of an assault, indecent or otherwise. — 
R. v. Catherall (1875), 13 Cox, C. C. 109. 

3372. Verdict of unlawful carnal know- 

ledge — Criminal Law Amendment Act, 1885 
(c. 69), s. 9.] — By sect. 9 of the above Act, where 
a prisoner is charged with rape, if the jury shall be 
satisfied that he is guilty of an otfence under 
sect. 5 of that Act, & are not satisfied that he is 
guilty of the felony, the jury may acquit him of the 
felony, & find liim guilty of such offence. — R, v. 
Cotton (1896), 60 J. P. 824. 

3373. Verdict of indecent assault — Criminal 

Law Amendment Act, 1885 (c. 69), s. 9.] — The 


for aasaalL] — R. v. Carvkry (1920), 
34 Can. Crim. Cas. 117. — CAN. 

q. Indictment for felonious stabbing 
— Verdict of assault.] — A prisoner hav- 
ing- pleaded not guilty to an indict- 
ment for feloniou^y stabbing:, cannot 
withdraw that pica, & submit to a 
common assault ; but the jui-y may 
acquit of the felony, & find him guilty 
of the assault. — Moore’s Case (1842), 
Ir. Cir. Rep. 053.— IR. 

3363 i. Indictment for robbery with 
violence — -Verdict of assault.] — Where 
prisoner acted in the bond fide belief 
that ho had been swindled, &, in the 
belief that ho was entitled to retake 
the money, committed an assault for 
that purpose alone, & did retake the 
money, or a portion of it, in that 
sole & bond fide belief, the jury, on 
consideration of the facts, would be 
justifled in acquitting him on a charge 
of robbery, although it was open to 
them, on the same facts, to convict 
for assault. — R. v. Ford & Armstrong 
(1907), 13 B. C. R. 109.— CAN. 

r. Verdict of larceny .] — Three 

persons being joined in an indict- 
ment for robbery, one cannot be found 
guilty of robbery & the rest of larceny. 
— R. V. Quail (1833), 1 Craw. & D. 
191.— IR. 

8 . .1 — Upon an indict- 
ment for robbery, prisoner may be 
acquitted of the robbery, & convicted 
of the larceny. — R. v. M'Kknna (1820), 

1 Craw. & D. 192, n. — IR. 

8366 i. Indictment for assault with 
intent to rob — Verdict of assault .] — 
Prisoners were indicted for assault 
with intent to rob. The jury found a 
verdict of assault. A motion in arrest 
of judgment on the part of prisoners 
on the ground that under the indict - 
J. — VOL. xrv. 


merit they could not bo convicted of 
common assault was rejected : — Held : 
sustaining the verdict, a prisoner 
indicted for assault with intent to rob, 
may Ixi convicted of simple assault. — 
R. iL O’Neil (1881), 8 Q. L. R. 3.— 
CAN. 

t. Indictment fur felonious assault 
— Verdict of assault,] — -Oii an indict- 
ment for felonious assault, prisoner 
may bo found guilty of an assault 
only. — R. V. Ryan (1868), 1 Han. 116. 
—CAN. 

a. .1 — 7 Will. 4 & 1 

Viet. c. 85, 8. 11, was enacted for the 
purpose of enabling juries to find 
prisoners guilty of an assault in cases 
where the indictment being for felony, 
the evidence had established an assault 
only, but not the felony, & did not 
apply to cases whore it appeared that a 
felony had been committed. — R. v. 
Evers (1838), Craw. & D. Abr. C. 
284.— IR. 

b. ,] — \ prisoner may 

be found guilty of a common assault 
upon an indictment framed under 
10 Goo. 4, c. 34, 8. 29, & which did 
not contain a count for a common 
assault. — R. v. Stanley (1841), Arm. 
M. & O. 199.— IR. 

c. Indictment for aggravated assault 
— Verdict of assault.] — When the evi- 
dence must sustain an Indictment for 
an aggravated assault, it is improper 
to insert a count for a common assault. 
When the indictment is for aggravated 
assault only, the Jury may find the 

rlsoner guilty of a common assault ; 
lit sernble, not without the express 
direction of the judge to that effect. — 
R. V. Short (1842), Arm. M. & O. 
322.— IR. 

d. Indictment for riot <£: assault — 


Verdict of riot.] — Deft , was indicted for 
a riot & assault, & the jury found him 
guilty of n riot, but not of the assault 
charge : — Held : a conviction for riot 
could not be sustained, the assault, 
the object of the riotous assembly, not 
having been executed, although deft, 
might have been guilty of riot or 
joining in an unlawful assembly. — R. 
V. Kelly (1857), 6 O. P. 372.— CAN. 

e. Indiclment for demolishing house 
— Verdict of riot.] — R. v. Casey (1874), 
I. R. 8 C. L. 408.— IR. 

3371 i. Indictment for rape — Verdict 
of assault.] — R. v, John (1886), 11 L,N. 
313. — CAN. 

3371 ii. .] — A prisoner In- 

dicted for rape may be found guilty of 
common assault. — R, v. Edwards 
(1898), 29 O. R. 451.— CAN. 

3371 iii. .] — On an indict- 

ment for rape a conviction for assault 
with intent to commit rape is valid. 
— JoHNv. R. (1888), 15 S. C. R. 384.— 
CAN. 

3371 iv. .]— On a trial for 

rape the jury is at liberty to find 
prisoner guilty of an assault with 
Intent to commit a rape, although the 
evidence of prosecutrix goes to show 
that the offence, if any, is that of rape. 
— R. V. Lovegrove (1885), 4 N. Z. L. 
R. C. A. 72.— N.Z. 

f. Verdict of minor offence — 

Under Criminal Tmw Amendment Act, 
1885 (c. 69).] — A jury may by virtue 
of the provisions of sect. 9 of the above 
Act, convict a panel of an offence 
under sect. 5, notwithstanding that 
the indictment does not set forth that 
Act. — H.M. Advocate v. Watson 
(1885), 13 R. (Ct. of Sess.) 6 ; 23 Sc. 
L. R. 267.— SCOT. 

g. .] — H.M. Advo- 

Y 
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Sect 7. — The hearing: Sub-sect , 16, 2>« (6).] 

effect of the above Act is to set aside R, v. Flattery 
(2 Q. B. D. 410, 0. C. R.)» & it is a good defence to 
an indictment for rape that the carnal knowledge 
alleged in the indictment was had with the consent 
of the woman, even though such consent had been 
obtained by fraud, but the prisoner may be 
convicted of an indecent assault. — R. v. O’Shay 
(1898), 19 Cox, C. C. 76. 

Amwiaiion : — Dbtd. R. Williams, [1923] 1 K. B. 340. The 
decision in R. v. O'Shay was given under a misappre- 
hension ; it is not a binding authority (Lord Hewart, C.J.). 

3374. Indictment for assault & carnal knowledge 
— Verdict of assault.] — Indictment, that prisoner 
** in & upon one D., a girl above the age of ten 
years, & under the age of twelve years, unlawfully 
did make an assault, & her, the said D., did 
then unlawfully & carnally know & abuse, against 
the form of the statute,” etc. The offence of 
carnally knowing the girl was disproved, but the 
jury found prisoner guilty of a common assault : — 
Held : prisoner might be properly convicted of a 
common assault, on the ground that the indictment 
charged two distinct misdemeanours, viz. of assault- 
ing & also of carnally knowing D., & prisoner 
might be found guilty of either of them. — R. v. 
Guthrie (1870), L. R. 1 O. C. R. 241 ; 39 L. .T. M. 0. 
96 ; 22 L. T. 485 ; 34 J. P. 601 ; 18 W. R. 792 ; 
11 Cox, C. C. 522, C. C. R. 

An'notations : — Consd. R. v. Bostock (1893), 17 Cox, C. C. 700. 
Refd. R. V. Coney (1882), 8 Q. B. D. 534 ; Boaler v. R. 
(1888), 21 Q. B. D. 284. 

3375, .] — Upon an indictment the first 

count of which charged prisoner under Criminal 
Law Amendment Act, 1885 (c. G9), s. 5, with 
unlawfully & carnally knowing a girl between the 
ages of tliirteen & sixteen years, & the second count 


of which charged him wdth an indecent assault 
upon the girl : — Held : prisoner could be con- 
victed of a common assault. — R. v. Bostock 
(1893), 17 Cox, C. 0. 700. 

3376. .] — Prisoner was indicted under 

the statute for carnally knowing a child under the 
age of ten years i — Held : in default of proof of 
actual connection, prisoner might be convicted of 
an assault under 7 Will. 4 & 1 Viet., c. 85, s. 11. — 
R. V. Nicholls (1851), 15 J. P. 357. 

3377. Indictment for unlawful carnal knowledge 
— Verdict of Indecent assault — Though accused 
incapable of committing full offence.] — R. v. 
Williams, No. 204, ante, 

3378. Indictment for incest — Verdict of indecent 
assault — Criminal Law Amendment Act, 1885 
(c. 69), s. 9 — Punishment of Incest Act, 1908 (c. 45), 
s. 4 (3),] — S. was charged on an indictment with 
incest, contrary to Punishment of Incest Act, 1908 
(c. 45), s. 1. The particulars of the offence alleged 
that he had had carnal knowledge of a female 
person who was “to his knowledge his daughter, 
she then being a girl under the age of thirteen 
years, to wit, of the age of nine years. The jury 
convicted S. of indecent assault : — Held : by 
virtue of above Acts & since the offence was 
charged in respect of a girl under the age of thirteen 
years, the conviction was good. — R. v, Simmon ite, 
[1910] 2 K. B. 821 ; 86 L. J. K. B. 15 ; 115 L. T. 
610 ; 81 J. P. 80 ; 25 Cox, C. C. 544 ; 12 Or. App. 
Rep. 142, C. 0. A. 

3379. Indictment for binrglary & larceny — 
Verdict of larceny.] — On an indictment of burglary, 
prisoner may be acquitted of the breaking & found 
guilty of stealing in the dwelling-house to the 
amount of forty shillings. — R. v. Withal (1772), 
1 Leach, 88, 0. C. R. 


CATE V, Barbour (1887), 1 White, 
466.— SCOT. 

h. .] — Under an 

indictment libelling only a common 
law charge of rape, it is competent, by 
virtue of sect. 9 of the above Act, 
where the girl assaulted is proved to 
be imder thirt-ecn years of age, for the 
jury to bring in a verdict of unlawfully 
defiling, or attempting to defile, under 
sect. 4 of that Act. — H.M. Advocate 
V, McLaren (1897), 2 Adam, 395 ; 
25 R. (Ct. of Sobs.) 25 ; 35 Sc. L. R. 
52 ; 5 S. L. T. 170.— SCOT. 

k. .] — Sect. 9 of 

the above Act provides that on any 
indictment charging the crime of rape, 
the jury may convict of any of the 
offences in sects. 3, 4, & 5, of that 
Act & acqiiit the panel of the charge 
of rape. — H.M. Advocate v. Hen- 
derson (1888), 2 White, 157.— 

SOOT. 

l. .] — In the course 

of the trial of an accusod on a com- 

f )lalnt which only libelled a common 
aw charge of ai, tempt to ravish, 
prosecutor withdrew the charge, & 
asked for, & obtained from the jury, 
a verdict of guilty of a contravention 
of sect. 5 of the above Act : — Held : 
.while the power created by sect. 9 of 
the Act was available to a prosecutor 
although the Act had not been libelled 
in the complaint or indictment, it was 
not so available whore accused was not 
charged with committing one of the 
specified crimes, but only with 
attempting to do so, & where the 
original charge had been withdrawn 
from the jury with the result that they 
could not, as required by sect. 9, 
acquit accused of that charge before 
finding him guilty of the minor offence ; 
in any event, the verdict could not 
stand, in respect that sect. 5 of tho 
Act, created more than one offence, 
& that It was impossible to tell from 
the verdict of the jury of which of 


those offences accused had been found 
guilty. — Townsend v. H.M. Advocate, 
[1914] S. C. (J.) 85.— SCOT. 

m. Indictment for unlawful carnal 
knowledge — Verdied of indecent assault.] 
— Indictment that prisoner “ In & upon 
one R., a girl under the age of fourteen 
years, feloniously did make an assault, 

6 her, tho said R., then & there 
feloniously did unlawfully & carnally 
know & abuse,’" etc. The evidence 
showed that the girl was between tho 
age of eight & nine years, & that the 
acts complained of were committed 
with her tacit consent, which consent 
was not procured by force or intimida- 
tion. The jury acquitted the prisoner 
of the felony, but found him guilty 
of indecent assault : — Held : the con- 
viction was right. — R. v. Brice (1891), 

7 Man. L. R. 627.— CAN. 

n. Verdict of assault.] — 

Prisoner was Indicted for carnally 
knowing a child under ten years of 
age, & being acquitted by tho jury on 
tills charge, was found guilty of a 
common assault, without the cliild’s 
consent : — Held : the conviction was 
wrong, since an assault on tho person 
is no legal ingredient in the offence 
charged. — R. v, Weldon (1845), 1 
Logge, 250. — AUS. 

o. .1 — Deft, was charged 

with carnal knowledge of a girl under 
the age of ten years. The Judge di- 
rected the Jury that they might find 
deft, guilty of an assault with intent to 
cominit tho offence charged : — Held : 
he was not bound to tell thorn that 
they might also find deft, guilty of an 
attempt to commit the offence. — R. v. 
Keogh (1878), IN.S. W. S. C. R. N. S. 
136.— AUS. 

p. Indictment for indecent assault 
— Verdict of assault.] — Deft, was tried 
on an information which charged lilm 
with having committed an indecent 
as^^ault on a female child imder the 


ago of twelve years. The judge In 
summing up told tho jury they might 
find prisoner guilty of common assault, 
but ho did not draw a distinction 
between the otTences nor tell tho jury 
that an assault must bo either without 
or against consont. The jury fouud 
deft, guilty of a common assault. 
The facts showed that there was no 
consent ; — Held : the verdict of 
common assault was admissible under 
tho Information, but as the attention 
of the jury was not called to tho 
question of consent the conviction 
ought to bo quashed. — R. v. Brady 
(1876), 14 N. B. W. S. C. R. 468.— 
AUS. 

q. .] — In support of a 

prosecution against deft, for having 
connnltted an indecent as.sault upon 
a girl of the age of thirteen years, deft, 
was acquitted of indecent assault, but 
convicted of simple assault : — Held : 
tho conviction was valid. — R. v. 
Grantyers, [1893] Q. R. 2 Q. B. 376.— 
CAN. 

r. Indictment for unnatural offence 
— Verdict of assault.] — Deft., a boy, 
under the age of fourteen years, was 
tried & convicted of the offence of 
committing an unnatural offence upon 
tho person of a younger boy : — Held : 
deft, was incapable of cominittlng the 
offence charged, & the conviction must, 
therefore, be set aside ; if the act was 
committed against the will of tho 
other party deft, could bo punished 
for an assault. — R. v. Hartlen (1893), 
30 N. S. R. 317.— CAN. 

3379 i. Indictment for burglary dr 
larceny — V erdict of larceny. \ — Prisoners, 
being armed, forcibly entered a dwelling- 
house, put the persona being therein 
in fear, &; carried away the property 
sued fled in the indictment : — Held : 
aj though it appeared that a robbery 
had been committed, there might, 
nevertheless, be a conviction for 
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3380. Form of verdict.] — K. v. 

Hungerpokd (1790), 2 East, P. C. 618. 

3381. .] — R. V. Butterworth, No. 

3319, ante, 

3382. Or of housebreaking.] — On an 

indictment for burglary, by breaking into a house 
in the night time, & stealing to the value of £5 
or more, prisoner may be convicted of burglary, 
or of housebreaking, or of stealing in a dwelling- 
house to the value of £5. — R. v. Compton (1828), 
3 0. &P. 418. 

3383. Indictment for housebreaking — Verdict 
of larceny.] — R. v, Bullock (1825), 1 Mood. C. 0. 
3 24, n., C. C. R. 

3384. Indictment for warehouse breaking — 
Verdict of larceny.] — An indictment for breaking 
into a warehouse & stealing goods, stated the 
offence to have been committed in the parish 
of St. Peter the Great, in the county of W. It 
appeared that only part of the parish of St. Peter 
the Great was in the county of W. : — Held : the 
indictment could not be supported for the breaking 
into the warehouse, but it was sufficient for the 
larceny. — R. v. Brookes (1842), Oar. & M. 643. 

3385. Indictment for horse-stealing — Verdict 
of simple larceny.] — An indictment for horse- 
stealing must give the animal one of the descriptions 
mentioned in the statute. Therefore an indictment 
for stealing a colt, not saying whether it was horse 
or mare, will not be sufficient to take away clergy ; 
but prisoner may be convicted for simple? larceny. — 
R. V, Bbaney (1820), Russ. & Ry. 410, C. C. R. 

3386. Indictment for larceny — Verdict of cheat- 
ing.] — On an indictment for felony, if the jury find 
a special verdict that the money was obtained by 
playing with false dice, the ct. may give judgment 
for the trespass & misdemeanour. — Leeser’s Case 
(1618), Oro, Jac. 497 ; 79 E. R. 424. 

Annotation : — Befd. K. v. Wcstbocr (1739), 1 Leach, 12. 

3387 . In dwelling-house — Verdict of lar- 

ceny.] — Prisoners were indicted for stealing in a 
dwelling-house, persons being therein & put in 
fear : — Held : prisoners were properly convicted 
of larceny. — R. v, Etherington (1795), 2 Leach, 
671 ; 2 East, P. 0. 635, C. C. R. 

Annotation : — Befd. Poake V. Carrington (1821), 5 Moore, 

C. P. 17G. 

3388. Of lead, fixtures, etc. — Verdict of 

simple larceny.] — A person on a count, in the usual 
form, for stealing lead affixed to a building, cannot 
be convicted of larceny. — R. v. Gooch & Devon- 
shire (1838), 8 O. & P. 293. 

Annotation : — jElefd. P. v. Molloy, [1921] 2 K. B, 364. 


3389. Larceny Act, 1916 (c. 60), 

s. 8 (1).] — On an indictment under above Act, for 
steahng fixtures prisoner cannot be convicted of 
simple larceny. — R. v, Molloy, [1921] 2 K. B. 
364 ; 90 L. .T. K. B. 862 ; 85 J. P. 233 ; 37 T. L. R. 
611 ; 05 Sol. Jo. 534 ; 27 Cox 0. 0. 34 ; 15 Or. 
App. Rep. 170, C. C. A. 

3390. As a servant — Verdict of simple 

larceny.] — An indictment charged that prisoner 
whilst servant of A. stole the money of A. It 
appeared that prisoner was not the servant of A. 
but the servant of B. : — Held : prisoner might be 
convicted of simple larceny. — R. v, Jennings 
(1858), Dears. B. 447 ; 30 L. T. O. S. 292 ; 22 
J. P. 97 ; 4 Jur. N. S. 146; 6 W. R. 231 ; 7 Cox, 
C. C. 397, C. C. R. 

3391. As bailee — Whether verdict of 

obtaining by false pretences good — If offence is in 
fact larceny.] — Applt. was tried on an indictment 
which charged her with larceny as a bailee. The 
jury acquitted applt. on the charge of larceny but 
convicted her of obtaining by false pretences : — 
Held : the conviction must be quashed. Under 
Larceny Act, 1916 (c. 50), s. 44, the jury can 
find prisoner guilty of obtaining the goods by 
false pretences, but only in circumstances which 
amount to an acquittal of the larceny. — R. v, 
Fisher (1921), 91 L. J. K. B. 145 ; 86 J. P. 29 ; 
66 Sol. Jo. 109 ; 16 Cr. App. Rep. 53, C. 0. A. 

3392. Indictment for receiving — Verdict good 
though property embezzled & not stolen.] — On a 
charge for rec(;iving goods knowing them to have 
been feloniously stolen carried away, prisoner 
may be convicted if the goods have been embezzled, 
& he received them knowing them to have been 
embezzled. — R. v, Frampton (1858), Dears- & B. 
585 ; 27 L. J. M. 0. 229 ; 31 L. T. O. 8. 137 ; 
22 J. P. 338 ; 4 Jur. N. 8. 566 ; 6 W. R. 514 ; 
8 Cox. C. 0. 10, C. 0. R. 

3393. Knowing goods to be “feloniously 

stolen ’’ — Verdict of common law misdemeanour of 
receiving,] — An indictment which alleges that 
prisoner unlawfully received certain good well 
knowing them to have been feloniously stolen, 
against the form of the statute, etc., but not 
containing the words “ & feloniously ” after 
unlawfully,” is a good indictment for the common 
law misdemeanour of receiving. — R. r. Garland, 
[1910] 1 K. B. 154 ; 70 L. J. K. B. 239 ; 102 L. T. 
254 ; 74 J. P. 135 ; 26 T. L. R. 130 ; 22 Cox, C. C. 
292 ; 3 Cr. App. Rep. 199, C. C. A. 

3394. Indictment for uttering counterfeit coin 


larceny. — II. v. Blackburne (1841), 
2 Craw. & I). 188.— IR. 

8. Verdict of minor offence.] 

— On a trial for oflenoea, althougrh the 
allogfcd intention, viz. to commit theft 
has failed, the ct. can convict accused 
of a minor ofCenco if he has not been 
prejudiced thereby. — K arali I'rasad 
Guru v. R. (1916), 1. 1> R. 44 
358.— IND. 

t. Indictment for burglary — Verdict 
of recel.] — Pltf. was tried on an In- 
dictment found against him for a 
charge of burglary, & tho jury rendered 
a verdict of guilty of recel, upon which 
verdict pltf. in error was sentenced to 
he confined for two years in tho 
penitentiary : — Held : no such verdict 
could be rendered on the charge of 
burglary for which pltf, in error was 
tried, & no judgment ho pronounced 
on such verdict, which was accordingly 
set aside. — S t. Laurent v, R. (1881), 
7 Q.L. R. 47.— CAN. 

a. Indictment for larceny — Verdict 
of erribezzlement of proceeds of sale .] — 
Prisoner was indicted for larceny of 
bottles belonging to his master who 
had commlswoned him to sell them, 


but did not return to his employment 
or give up the proceeds : — Held : he 
could not be convicted of embezzling 
tho proceeds. — R. v. Mohomet (1881), 
2 N. S. W. L. R. 89.— AUS. 

b. Verdict of false pretences.] 

— A deft, indicted for a misdemeanour 
for obtaining money under false 
pretences, cannot under C. S. C. c. 99, 
8. 62, be found guilty of larceny. 
That clause only authorises a con- 
viction for the misdemeanour though 
tho facts firoved amount to larceny. 
Where a deft, on such an indictment 
had been found guilty of larceny : — 
Held : tho ct. had no power under 
C. S. U. C. c. 112, s. 3, to direct tho 
verdict to bo entered as one of guilty, 
without the additional words. — R. v. 
Ewing (1862), 21 U. C. R. 523.— CAN. 

0. .] — R. V, Bertles 

(1863), 13 C. P. 607.— CAN. 

d. Verdict of reset.] — K. was 

tried on an indictment libelling two 
charges of sheep -stealing. The jury 
brought In a verdict of “ not guilty 
under the first charge, & under the 
second charge find accused guilty of 
reset ; — Held : this verdict was 


competent, & contained sufficient 
spocmcation of the crime of which 
the jury convicted accused. — Kennedy 
V. H.M. Advocate (1896), 2 Adam, 
51; 23 R. (Ct. of Sess.) 28; 33 

Sc. L. R. 265 ; 3 S. L. T. 236.— SCOT. 

e. Verdict of misdemeanour.] 

— Prisoner having picked up certain 
goods that had floated away from the 
wreck of a steamer, appropriated them 
to his own uso. He was indicted for 
larceny, tho property in the goods 
being laid in the captain of the steamer, 
hut at the trial the judge instructed 
the jury that they could not convict 
him of larceny. The prosecution then 
claimed a conviction for a mis- 
demeanour, & tho jury found ac- 
cordingly ; — Held : the conviction 
must be sustained. — R. v. Martin 
(1872). 9 N. S. R. 124.— CAN. 

f. Indictment for stealing rc- 
ceiving — Verdict of illegally using .] — 
Appets. were charged with stealing 
cattle & also with folonlously receiving 
cattle knowing them to have been 
stolen. The judge explained to tht? 
jury the verdict which they were 
Entitled to return describing It as 

Y 2 
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Sect. 7 , — The hearing : Sub-sect. 16, D. jb), E. 6c F.] 

after previous conviction — Verdict of uttering only.] 

— Prisoner was indicted for the felony of uttering 
counterfeit coin after a previous conviction for a 
like offence. The jury found him guilty of the 
uttering, but negatived the previous conviction : — 
Held : he could not be convicted of the misde- 
meanour of uttering. — R. v. Thomas (1876), 
L. R, 2 C. C. R. 141 ; 44 L. J. M. C. 42 ; 31 L. T. 
849 ; 39 J. P. 212 ; 23 W. R. 344 ; 13 Cox, C. 0. 
62.— 0. C. R. 

Annotation: — Consd. H. v. Russell (1910), G Cr. App. Rep. 
7 8. 

3395. Indictment for perjury — Verdict of swear- 
ing false oath.] — A false oath, sworn in an affidavit 
for the purpose of procuring the registration of a 
bill of sale, is a misdemeanour at common law, of 
wliich a person may be found guilty upon an 
indictment for setting out the facts, & concluding 
with the usual averment of “ wilful & corrupt 
perjury,” which concluding words may be rejected 
as surplusage. — R. v. Hodgkiss (1839), L. R. 1 
O. C. R. 212 ; 39 L. J. M. C. 14 ; 21 L. T. 664 ; 
34 J. P. 104 ; 18 W. R. 160 ; 11 Cox, C. C. 366, 
C, C. R. 

Annotations: — Consd. Boaler v. R. (1888), 21 Q. B. D. 284. 
Refd. R. V. ThomaH (1875), 31 L. T. 849. 

3396. Indictment for composing, printing, & 
publishing libel — Verdict of publishing only.] — 

Deft, may be found guilty upon a count in an 
information wloich charges him with having 
composed, printed & published a libel, if he is 
proved to have published without having com- 
posed it. — R. V. Hunt (1811), 2 Camp. 683; 31 
State Tr. 367. 

Annotation : — Mentd. Darby v. Ouscley (185G), I H. & N. 1. 

3397. Indictment for publishing defamatory 
libel “ knowing the same to be false — Verdict 
of publishing only.] — On an indictment for pub- 
lishing a defamatory libel ” knowing the same to be 
false ” deft, may be convicted of merely publishing 
a defamatory libel. — Roaler v. R. (1888), 21 

Q. B. D. 284 ; 67 D. J . M. 0. 85 ; 59 L. T. 554 ; 
62 J. P. 791 ; 37 W. R. 29 ; 4 T. L. R. 565 ; 16 
Cox, 0. 0. 488 ; suhsequeni proceedings, sub nom. 

R. V. Boaler (1892), 07 L. T. 354, D. C. 

innotation : — Refd. R. v. Munalow (1895), 11 T. L. 11. 213. 


E. Special Verdict of Insanity. 

3398. Guilty but insane — Must be specific.] — 

The special verdict of “ Guilty, but insane ” must 
be found in unequivocal language. — R. v. Harding 
(1908), 25 T. L. R. 139 ; 1 Cr. App. Rep. 219, 
C. C. A. 

3399. Whether right of appeal — Criminal Appeal 
Act, 1907 (c. 23), s. 3.] — When a special verdict 
is returned under Trial of Lunatics Act, 1883 
(c. 38), s. 2 (1), to the effect that accused was 
guilty of the act or omission charged against liim in 
the indictment as an offence, but was insane at 
the time when he did the act or made the omission, 
& an order for his detention is thereupon made 
under that Act, s. 2 (2), accused is a person con- 
victed on indictment within the meaning of sect. 3 
of the above Act, & therefore has the right of appeal 
given by that sect. — R. v. Ireland, [1910] 1 
K. B. 654 ; 79 L. J. K. B. 338 ; 102 L. T. 608 ; 
74 .1. P. 206 ; 26 T. L. R. 267 ; 54 Sol. Jo. 643 ; 
22 Cox, C. 0. 322 ; 4 Cr. App. Rep. 74, O. 0. A. 
Annotations: — Consd. R. v. Machardy, JlOllj 2 K. B. 1144 ; 

Felstead t>. H., [1914] A. C. 534. Mentd. Oaten v. Auty, 

[1919] 2 K. B. 278. 

3400. — Wliere upon the trial of an 

indictment a special verdict is returned under 
Trial of Lunatics Act, 1883 (c. 38), s. 2 (1), that 
accused was guilty of the act or omission charged 
against him, but was insane so as not to be re- 
sponsible according to law for his actions at the 
time when he did the act or made the omission, 
& an order for his detention is thereupon made 
under that Act, s. 2 (2), the accused is a person 
convicted on indictment within the meaning of 
sect. 3 of the above Act, &> the finding that accused 
was guilty of the act or omission charged against 
him being a conviction, he has a right of appeal 
against the conviction. — R. v. Machardy, [1911] 
2 K. B. 1144 ; 80 L. J. K. B. 1215 ; 105 L. T. 
556 ; 76 J. P. 6 ; 28 T. L. R. 2 ; 55 Sol. Jo. 757 ; 
22 Cox, C. 0. 614 ; 6 Or. App. Rep. 272, 0. C. A. 
Annotations: — Consd. R. v. Hill (1911), 105 L. T. 751: 

Fclstoad t). R., [1914] A. C. 534. 

3401. .] — Upon an indictment for 

felonious wounding, applt . was found guilty, but 
insane. At the trial applt., who was undefended, 
pleaded that what he did was done in self-defence. 


“ illegally using.” The jury acquitted 
prlBouer of tbo offences chargod & 
found ihern guilty of ‘‘ illegally 
using.” The ct. having on a special 
case stated sustained tlui conviction 
on the groimd that the verdict returned 
was a substantially accurate description 
of the offence, the High Ct. being of 
opinion that that decision was 
obviously right refused to grant special 
leave to appeal. — L illiecrap v. R. 
(1905), 2 C. L. R. G81.~AUS. 

g. Indictment for foracry — Verdict of 
uttering forged vaper .] — U. v. Paxtox 
(1867), 3 C. L. J. N. S. 117.~~CAN. 

h. Indictment for fraudulent conver- 
sion — Verdict of unlawful appropria- 
tion.] — A conviction for unlawfully 
appropriating money so as to deprive 
of the advantage, etc., thereof, is good, 
although accused might, upon the 
evidence, have been convicted of a 
fraudulent conversion as t ins tec.— 
R. V. McIntosh, [1893] Q. R. 3 Q. B. 
287 ; 23 S. C. U. 180.— CAN. 

k. Indictment for administering 
poison with intent to endanger life — 
Verdict of with intent to mjure.] — Deft, 
was indicted for that he ” milawfully 
did cause to bo taken by B. certain 
poison, with Intent thereby to endanger 
the life of the said B.” The judge 
amended the indictment so that it 
read, ‘‘ did cause to bo administered 
to or taken by B. certain poison, with 
intent thereby to injure, aggrieve, or 
annoy the said B.” The jury found 


deft, guilty of the oJffenco charged in 
the amended indictment i —TIeld : an 
act of one person which is intended tt) 
endanger the life of another person 
includes an act to injure, aggrieve, 
or annoy such other person ; & deft. 

_ .11 me original muicLmenT., 

might, without any amendment, have 
been convicted of the offence of 
administering poison with intent to 
Injure, aggrieve, or annoy. — R. r. 

XT’/at T /100n\ AQ f\ T T7 A'i'7 . li'T 

D. L. R. 440 ; 19 O. W. N. 270.— CAN. 

PART VII. SECT. 7, SUB-SECT. 16.— 

E. 

3398 i. ” Guilty hut insane ” — Must 
he specific.] — H.M. Advocate v. Smith 
& Campbell (1855), 2 Irv. 1.— SCOT. 

3398 ii. . 1 — H.M. Advocate 

r. Tierney (1875), 3 Conper, 152.— 
SCOT. 

3398 iii. • .] — Prisoner was 

indicted for arson. In summing up 
judge directed jury that there was no 
evidence before them as to prisoner’s 
mental condition to justify them in 
finding that prisoner was incapable 
of understanding the nature & quality 
of the act & of knowing it was wrong. 
The jury said they found prisoner 
guilty & handed to him the following I 
document : ” We find prisoner guilty | 
of setting fire to P.’s house & wish to 1 
add a rider that we think accused was 
not responsible for his actions at the I 


I time ” : — Held : this verdict was one 
: of guilty, the rider being simply a 
Staton lent to induce the ct. to deal 
i loiiionlly with prisoner. — R. v. Aldrkd 
(1914). 33 N. Z. L. R. 920. —N.Z. 


for theft was that he was too drunk 
i to form a criminal intent. T1 
admitted the theft & did no 
' drunkenness. There was no oviaonce 
of plea of insanity on the part of either 
of prisoners. The jury returned a 
verdict ” Guilty with no criminal 
intent. Act committed while under 
the influence of temporary Insanity ” : 
• — Held: verdict was ambiguous & 
micertain, & a new trial was ordered. — 
R. V. Adams & Carr, [1916] 35 
N. Z. L. R. 356.— N.Z. 

8898 V. .] — Accused was 

indicted for the manslaughter of her 
illegitimate child. The medical evi- 
dence was to the effect that the child 
died as the result of throttling. The 
jury found that the death of the child 
was caused by the motiier when she 
was not in a mental condition to 
realise the effect of her act : — Held : 
the verdict was not ambiguous, but 
was a finding of guilty, the jury not 
having found that accused was In- 
capable of understanding the nature 
& quality of the act, but only that she 
was not in a mental condition to realise 
the effect of the act. — R. v. Holden, 
[1920] N. Z. L. R. 458.— N.Z. 
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The only question the judge left to the jury was 
whether the applt. was insane : — Held : applt.’s 
defence, however weak, should have been left to 
the jury ; failure to so leave it amounted to a 
miscarriage of justice ; &, therefore, the conviction 
must be quashed. 

We have no means of going into the question 
of insanity since the decision in R. v. Machardy^ 
No. 3400, ante (Daiiling, J.).— -R. v. Hill (1911), 
105 L. T. 751 ; 76 J. P. 49 ; 28 T. L. R. 15 ; 22 
Oox, O. 0. 625 ; 7 Cr. App. Rep. 26, 0. O. A. 
Annotation : — Mentd. R. v. Immor, R. v. Davis (1917), 2C 
Cox, C. C. 186. 


3402. 


“.] — A special verdict given under 


Trial of Lunatics Act, 1883 (c. 38), s. 2 (1), is one & 
indivisible & is a verdict of acquittal. Therefore 
accused who by the special verdict is found guilty 
of the act charged but insane at the time is not a 
convicted person witliin sect. 3 of the above Act, 
& cannot ai^peal from that part of the verdict which 
finds that he was insane at the time of doing the 
act.— F elstead v. R., [1914] A. 0. 534; 83 

L. J. K. B. 1132 ; 111 L. T. 218 ; 78 J. P. 313 ; 

30 T. L. R. 409 ; 58 Sol. .To. 534 ; 24 Oox, C. O. 
243 ; 10 Or. App. Rep. 129, H. L. ; affg. sub nom. 
R. V, Felstead (1913), 30 T. L. R. 143, O. C. A. 

Annofatwns : — Apld. R. V. Taylor, [1915] 2 K. B. 709. 
Reid, lie Iluiightou, Houghton v. Houghton. [1915] 2 
Ch. 173. Mentd. Oaten v. Auty, [1919] 2 K. B. 278 ; 
Public Prosecutions Director v. Beard, [1920] A. C. 47 9. 

3403. — — — ^ — ,] — -The Ot. of Criminal Appeal 
has no jurisdiction, either under the above Act, 
or on a case stated under Crown Cases Act, 1848 
(c. 78 )j s. 1, to entertain an appeal by a p(*rson 
against whom a special verdict has been found that 
he was guilty of the act charged against liim, but 
that he was insane at the time, inasmuch as he is 
not a convicted person within the above-mentioned 
statutes. — R. v. Taylor, [1915] 2 K. B. 709; 84 
L. .1. K. B. 1671 ; 113 L. T. 513 ; 79 J. P. 4.39 ; 

31 T. L. R. 449 ; 59 Sol. Jo. 530 ; 25 Cox, C. C. 84 ; 
] 1 Cr. App. Rep. 198, C. C. A. 

F. Verdict of Not Guilty. 

3404. Effect of — No appeal lies.] — A new trial 
cannot be had on an acquittal in criminal cases. — 
R. V. Rtjad (1660), 1 Lev. 9 ; 83 F. R. 271. 
Annotations : — Refd. R. v. Bear (1697), 2 Salk. 646, Mentd, 

Smith d. Dormer v. Parkhurst (1738), Amir. 315. 

3405. Accused entitled to immediate 

discharge — Liability for detention.] — Pltf. was 

tried A acquitted at quarter sessions, &; the chair- 
man directed that ho should bo discharged. He 
was, however, taken by the prison warders to the 
cells below the ct. & was there detained until 
a warder had questioned him as to liis name, 
parentage, & other particulars, & had taken a 


I note of his answers & of his personal & physical 
j characteristics. He was then allowed to go. He 
then brought an action against the gaoler of the 
prison for damages for this unlawful detention ; — 
Held : the gaoler was liable. — Mee v. Cruick- 
81IANK (1902), 86 L. T. 708 ; 66 J. P. 89 ; 18 
T. L. R. 271 ; 20 Cox, C. C. 210. 

3406. Debars reference to previous con- 

victions.] — A judge has no right to make public a 
prisoner’s previous convictions after that prisoner 
has been tried & acquitted. — R. v. Smith (1917), 
87 L. J. K. B. 076 ; 118 L. T. 179 ; 34 T. L. R. 
9; 26 Cox, C. C. 153; 13 Cr. App. Rep. 9, 
C. C. A. 

3407. Second indictment to be tried — Right of 
prosecution to trial by another Jury.] — Where a 
prisoner has been acquitted on one indictment 
the prosecution have no right to claim that a 
second indictment should be tried before another 
jury. — R. V. Sims (1904), 09 J. P. 8. 

3408. Whether accused entitled to copy of the 
record.] — If A. be indicted of felony, & acquitted, 
& he has a mind to bring an action, the judge will 
not i)ermit him to have a copy of the record, if 
there was probable cause of the indictment & he 
cannot have a copy without leave (Holt, C..T.). — 
Croenvelt V. Burrell (1097), as reported in 1 
Ld. Raym. 252 ; 91 K. R. 1064 ; 

.-—Mentd. R. r. Groon (1714), Oilb. 231; R. 
V. Dublin (Dean &; Chapter) (1722), 1 Sira. 536; R. v. 
Scarborough Bailifly (1728), 1 Barn K. B. 113; R. v. 
I^rostoii, Cheshire (1735), 2 Stra. 1010 ; Evans v. Harrison 
(1762), Wihri. 130 ; Crowther v. Ramsbottom (1798), 
7 Term Rep. 654 ; H. v. Despard (1798), 7 Terra Rep. 736 ; 
Brittain r. Klunaird (1819), 1 Brod. & Bing. 432 ; R. v. 
Rogers (1<S22), 1 Dow. & Ry. K. B. 156 ; Scott v. Bye 
(1824), 2 Bing. 344; Basten v. Carew (1825), 3 B. & C. 
649 ; Tingle v. Roston (1825), 3 L. J. O. S. C. P. 100 ; 
Garnett r. Ferrand (1827), 6 B. &C. 611 ; Lucas v. Nookolls 
(1833), 10 Bing. 157 ; Bristol Grdns. r. Walt (1834), 1 
Ad. & Ei. 264 ; Daniell v. Pliilipps (1835), 1 Cr. M. & R. 
662 ; Ridgway v. Hungerford Market Co. (1835), 4 Nev. 
& M. K. B. 797 ; Baillie v, Kell (1838), 4 Bing. N. C. 638 ; 
R. V. Thomas (1838), 8 Ad. & El. 183 ; Ex p. Bartlett 
(1843), 7 Jur. 649 ; Lindsay v. Leigh (1818), 12 Jur. 286 ; 
K. V. Hallett (1851), 5 Cox, C. C. 238; Ex p. Napton 
Overseers (1856), 20 J. P. 681 ; Hooper v. Lane (1857), 
6 H. L. Cas. 443 ; Phillips v. Whitsed (1860), 2 E. & E. 
801; Ex p. Fernandez (1861), 9 W. R. 832 ; Kemp v. 
Neville (1861), 10 C. B. N. S. 523 ; R. v. Saddlers’ Co. 
(1863), 10 H. L. Cas. 404 ; Wildes v. Rnsseli (1866), L. R. 
1 C. P. 722 ; Grhnwood v. Moss (1872), L. R. 7 C. P. 360 ; 
R. V. Nicholson, etc, Bolton JJ., R. i:. Grecnhalgh, etc., 
Bolton JJ., Exp. Bamber (1899), 81 L. T. 257 ; Serjeant 
V. Nash (1903), 89 ].t. T. 112. 

3409. — .] — A prisoner upon his acquittal 
is not entitled ex debito justitice to a copy of his 
indictment. — R. v. Brangan (1742), 1 Leach, 27. 

3410. .]— Qu. .* whether a person tried for 

felony, & acquitted, has a right to have a copy of 
the record of his acquittal. — Browne tb Gumming 
(1829), 10 B. tk> C. 70 ; 5 Man. & Ry. K. B. 118 ; 
2 Man. & Ry. M. C. 614 ; 8 L. J. O. S. K. B. 89 ; 
109 F. R. 877. 
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3404 i. Effect of — No apjjcal lies.]- - 
Qv. : whether it is proper to grant a 
new trial, where an iiidividvial or a 
(lorpn. has been once acquitted on an 
indictment, even in cases of mis- 
demeanour. — R. V. Grand Trunk Ry. 
Co. (1857), 15 U. C. R. 121.~CAN. 

1. Preferring new charge.] — Deft, was 
committed for trial on a charge of 
larceny. Ho was tried & acquitted. 
After the acquittal, & while deft, was 
still in custody, the prosecuting 
attorney applied for leave to prefer 
another charge. Leave was given, & 
the prosecuting attorney preferred a 
charge upon which deft, had not been 
committed. Deft, consented to be 
tried on the second charge & was tried 
& convicted. A case was reserved for 


the opinion of the ct. as to whether 
the judge of the county ct. was 
justified in allowing tlie second charge 
to be preferred : — Held : inasmuch as 
prisoner was tried & acquitted on the 
only charge on which he was com- 
mitted, &, inasmuch as that matter 
was completely disposed of, the judge 
had no further jurisdiction, & deft, was 
entitled to his dischaige. — B,. v. 7 
(1893), 25 N. B. R. 124.— CAN. 

m. . 1 — Deft, was coiiunitted 

for trial charged with an assault upon 
L. He was tried & acquitted. Tlie 
prosecuting attorney thereupon pre- 
ferred a charge of an assault upon M. 
Objection was taken to the jurisdiction 
of the ct. to try deft, upon this charge, 
but the objection having been over- 
ruled, deft, consented to be tried, & 
was tried & convicted : ; the 
judge had no jurisdiction to try deft. 


j for the offence for which he was 
i convicted. — R. v. Bmitii (1893), 25 

N. S. R. 138.— CAN. 

I n. -.]— When the ct. held that 

an indictment for forgery, on wJiich 
; prisoner had been tried, could not. 
i be sustained, it refused to 


with forging the name of one M. as 
maker of the promissory note in 
question.— R. v. Deacon (1841), 2 
Craw. & D. 245. ~IR. 

3408 i. Whether accused entitled to 
c.opif of the record. J — After an acquittal 
no copy of an indictment should be 
furnished witliout the order of the 
judge or the flat of the A.-G. — Heaney 
r. Lynn (1835), Ber. 55.— CAN. 

3408 ii. .]— R.v. Senecal (1 8C2), 

8 L. C. J. 280.— CAN. 
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Ckiminal Law and Procedure 


7 . — The hearing : Svh-sect 16, G., H. /.] 

G. Retirement of Jury to consider Verdict. 

8411. Jury must not separate — Nor converse with 
strangers.] — The record, in a case of felony at the 
quarter sessions, after stating the indictment, plea 
of not guilty, & verdict of guilty thereon, added, 
that, because it appeared to the justices, that after 
the jury had retired, one of them had separated 
from his fellows, & conversed respecting his verdict 
with a stranger, it was considered that the verdict 
was bad, & it was therefore quashed, & a venire de 
novo awarded to the next sessions : — Held : the 
judgment was right. — R. v, Fowler (1821), 4 
B. & Aid. 273 ; 106 E. R. 937. 

Annotations: — Consd. R. v. Kettoridge, [1915] 1 K. B. 467. 

Refd. R. V. Murphy (1869), L. R. 2 P. C. 535 ; Crane v. 

Public Prosecutor, [1921] 2 A. C. 299. Mentd. (Campbell v. 

R. (1847), 11 Q. B. 814; R. v. Charlesworth (1861). 1 

B. & S. 460 ; Winsor v, R. (1866), L. R. 1 Q. B. 289 ; 

R. V. Berger (1894), 63 L. J. Q. B. 529. 

3412. .] — R. V, Ketteridge, No. 3232, 

ante, 

3413. Necessity for privacy.] — The presence of a 
stranger in the room with a ]ury for a substantial 
time while they are considering their verdict is 
of itself sufficient to invalidate their verdict. — 
Goby v, Wetherill, [1915] 2 K. B. 674 ; 84 
L. J. K. B. 1455 ; 113 L. T. 502 ; 79 J. P. 346 ; 
31 T. L. R. 402, D. C. 

Annotation: — Refd. Fanshaw v, Knowles, [1916] 2 K. B. 

538. 


3414. Questions by Jury — Must be aeked 
pubiicly.j — If a jury, after retiring to consider 
their verdict, address a question in writing to the 
bench, it should bo asked publicly. — R. v. Lbnton 
( 1919), 14 Cr. App. Rep. 105, 0. 0. A. 

3415. Must not be answered by an official of 

the court.] — After a jury had retired to consider 
their verdict the clerk of assizes went to their room 
in order to ascertain if they had agreed or were 
likely to agree. While there he answered question 
put to him by jurymen & gave them certain 
advice. The jury convicted applt. who sought 
to prove the above facts by the evidence of three 
of the jurymen ; — Held : the evidence was inadmis- 
sible ; but the ct., acting on the report of the clerk 
himself, quashed the conviction on the ground that 
the procedure was irregular & the interference with 
the jury substantial, so they were unable to say 
that the jury, in the absence of such interference, 
would have convicted applt. — R. v. Willmont 
(1914), 78 J. P. 352 ; 30 T. L. R. 499 ; 10 Cr. App. 
Rep. 173, 0. C. A. 

Annotations :~ConBd. Goby v. Wothcrill (1915), 113 L. T. 

502. Refd. Ellis V. Deheer (1922), 127 T. L. R. 431. 

3416. Illness of juror — Attendance of doctor.]— 

Where a prisoner is tried for a capital offence, 
& the jury after the lapse of a reasonable time are 
unable to agree on a verdict, it is in the discretion 
of the presiding judge to discharge them, if he 
thinks a case of necessity for so doing is made out ; 
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8411 i. Jury must not separate — Nor 
converse with stranaers.] — The verdict 
of the jury is vitiated by the mere fact 
of one of them having, without the 
leave of the ct. & after their retirement 
to consider their verdict, Rpoken to or 
held any communication with a person 
not a juror. It is not necessary for 
the ct. to inquire into the nature of 
the subject matter of the conversa- 
tion or communication. — Beni Madab 
Kundu V. R. (1918), I. L. R. 40 Calc, 
207.— IND. 

8411 ii. .] — A jury cannot, 

in a criminal case, be allowed to 
separate after the delivery of the 
judge’s charge until they are finally 
discharged ; nor, except by consent, 
can they, oven in custody of the 
sheriff, be removed to any place out- 
side the precincts of the ct. for their 
better accommodation. Where the 
jury, although agreed upon tlicir 
verdict, were not able to draw it up 
in proper form before 12 o’clock upon 
Saturday night, the ct., in the absence 
of any arrangement for the reception 
of their verdict by consent, directed 
them to bo locked up until Monday, 
with permission to go to church on 
Sunday, in the custody of the shorifl. — 
R, V. O’Connell U845), 1 Cox, C. C. 
410.— IR. 

8413 i. Necessity for privacy.] — Deft, 
was indicted & tried for the crime of 
rape, committed upon the person of a 
girl a few wtjeks over the age of 
fourteen yoai*s. The jury found 
prisoner guilty, & he was sentenced to 
imprisonment for the term of one 
year. Before sontcnce there was a 
motion on behalf of prisoner to reserve 
a case, upon affidavits of two of the 
jurors to the effect that while they 
were deliberating in their room they 
called the sheriff in & asked him 
“ whether they could report that there 
had been sexual connection, but ^vith 
consent, & recommend prisoner to 
mercy,” to wliich the sheriff replied, 
‘‘No, that they would be obliged to 
report d«ft. guilty or not guilty, & 
that if they found liim gruilty with 
a recommendation to mercy, the judge 
would give him a light sentence.” 
This was denied by the sheriff, who 


swore that all he said in reply to the 
question asked him was : Whatever 
your verdict is, bring it into ct.” : — • 
Held : as the case os reserved called 
upon the ct. to first decide the question 
of fact whether anything was said to 
the jurors by the sheriff to which 
objection could he taken, the ct. for 
this reason had no jurisdiction to deal 
with the question, & the conviction 
should bo quashed. — R. v. Barnes 
42 N. S, R. 55 ; 4 E. L. R. 234. | 

8413 ii. .] — The fact that the I 

constable in charge of a jury was in 
the room with them for a considerable 
time while they were considering their 
verdict : — Held : not to necessitate 
the discharging of the jury & trying 
accused over again, it being evident 
that the judge was of opinion, agreed I 
with by the ct., that as the constable j 
did not speak to the jurors or in any 
way sock to influence their verdict 
during ttio time he was in the room, 

Ids mere presence there could not lead 
to any iniscarriage of justice. — ^R. v. 
OORUiGAN, [1919] 2 W. W. R. 81.— 
CAN. 

3414 i. Questions by jury — Must be 
asked publicly. ] — A prisoner was 

chai'ged with perjury. After the jury 
had retired to consider their verdict 
& after they had been absent several 
hours, they sent a message to the judge, 
who had also left the ct., asking a 
question on a matter material to one 
of the issues being tried. The judge 
without communicating with prisoner 
or his counsel, sent an answer in 
writing by the sheriff to the jury. 
This answer was merely a repetition 
of what the judge had said in his 
direction & contained no now matter. 
The jury brought in a general verdict 
of guilty. Some days afterwards 
prisoner’s attorney on discovering that 
a communication had taken place 
between the judge & jury asked the i 
judge to state a special ctise upon the 1 
ground that the trial was rendered j 
a nullity by reason of this communica- ] 
tion ; — Held : the communication be- 
tween judge & jury being on a matter 
material to the issue should have taken 
place in open ct. in the presence of 
prisoner or his counsel, & as it had 
taken pleice in the absence of prisoner 
& his counsel the trial was a nullity. — 


R. V. Fitzgebald (1889), 15 V. L. R. 
40.— AUS. 

3414 ii. .] — R. V. Grimes & 

Lee (1894), 15 N. S. W. L. R. 209 ; 10 
N. S. W. W. N. 211.— AUS. 

3414 iii. .]— At the trial of 

deft, on a charge of rape, there was 
evidence that after the offence, 
prosecutrix & her husband consulted 
tt solr. who gave thorn a letter addressed 
to one of them & enclosed in an un- 
sealed envelope addressed to deft. 
The letter was shown to deft. & 
returned to the solr. but it was not 
produced at the trial nor was evidence 
of its contents given. While the jury 
were deliberating the judge roooived 
a request from the foreman, asking to 
see the letter. The judge instructed 
the Registrar to inform tJio foreman 
that the letter was not available. The 
jury found deft, guilty. Counsel 
asked the judge to stato a case whether 
he was right in giving instructions to 
the jury in the way ho did; — Held: 
application should be refused. — R. v. 
Batterman (1915), 34 O. L. R. 225 ; 
8 O. W. N. 554.— CAN. 

o. — ^ — • After retirement — 2'o wit- 
ness already examined d: cross- 
examined.] — On a trial for murder, the 
jury, who had retired to consider of 
their verdict, returned to the box, & 
desired to put a question to a witness 
who had been examined & cross- 
examined already : — Held : sucli re- 
examination was not allowable. — R. r. 
Leary & Cooke (1844), 3 Craw. & D. 
212.— IR. 

p. Illness of juror — Separation of 
jury — Attendance of doctor.] — After the 
jury had boon given in charge, one of 
the jurymen was taken with a fit & 
removod. In charge of the sheriff & 
his physician, to liis residence. The 
remainder of the jury subsequently 
adjourned to the sick man’s house, 
where upon Ills recovery a verdict of 
guilty was rendered ; — HeJld : after the 
verdict had been recorded, it could not 
be disturbed. — R. v. Peter (1869), 
1 B. C. R. pt. 1, 2.— CAN. 

Agreement as to 

risoner.] — A juror being ill & the jury 

aving agreed as to one of two 
prisoners : — Held : a verdict as to that 
one might be received & the Jury dis- 
charged as to the other prisoner, — 
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& the fact of the jury having been locked up for 
eighteen hours, & there being no prospect of their 
a^eeing, & the duty of the presiding judge requiring 
his presence at the next circuit town, is a sufficient 
case of necessity to justify the discharge of the 
jury. But if at the next assizes prisoner wishes 
to object to his being then tried, on the ground that 
the first jury were improperly discharged, he should 
plead the facts that will show this by a plea in 
the nature of a plea puis darrein continuance. 

If after a jury are locked up to consider their 
verdict in a capital case, one of them is ill, the judge 
will allow a medical man to see him, & anything 
which the medical man in his discretion will give 
him bond fide as medicine, he may have, but not 
sustenance ; but if it be proved by the medical 
man that if one of the jurors is further confined 
to deliberate, it will be dangerous to his life, & the 
jury state that they are not likely to agree on their 
verdict, the judge will discharge them, but the 
judge will not discharge the jury from any con- 
sideration of the time during which they have been 
locked up. — R. v. Newton (1849), 3 Car. & Kir. 
85 ; subsequent proceedings, sub nom. Re Newton, 
13 Q. B. 710. 

Annotation : — Refd. Winsor v. R. (1860), 30 J. P. 374. 

See, further, Juries. 

H. Announcing the Verdict. 

3417. Whether prisoner must be present.] — 

R. V. IjADSINGIIAM (1670), T. Raym. 193 ; 83 E. R. 
101 ; sub nom. R. v. Legingham, 2 Keb. 687 ; 
sub nom. R. v. Ledgingham, 1 Vent. 97. 

AnnoicUio7i8 : — Refd. II. v, CarJile (1831), 9 L. J. O. S. K. B. 

250 ; Winsor v. R. (1866), 12 Jur. N. S. 91. 

3418. In misdemeanour.] — R. v. Woodfall, 

No. 3272, ante. 

3419. By foreman of jury — Whether assent of 
Jury presumed.] — In general the assent of all the 
jury to the verdict pronounced by the foreman . 
in their presence & hearing, is to be conclusively 
inferred & no affidavit can in any case be admitted 1 


to the contrary. But if all the jury were not 
present when a verdict of guilty was delivered, & 
it is therefore uncertain whether they all heard the 
verdict pronounced by the foreman the ct. will 
with the consent of deft, grant a new trial. — R. 
V. WooLER (1817), 6 M. & S. 366 ; 2 Stark. 11 1 ; 
105 E. R. 1280. 

Annotation : — FoUd. Ellis v. Deheer, [1922] 2 K. B. 113. 

3420. Affidavits by Jurymen that they 

did not hear or assent to verdict — Ground for new 
trial.] — On an application for a new trial of an action 
tried before a jury, on the ground that the verdict 
as delivered by the foreman was not the verdict 
of the whole jury, the ct. admitted affidavits of 
certain of the jurors that they did not hear the 
verdict delivered &- did not assent to it, «fe, accepting 
those statements to be true : — Held : they were 
not precluded from granting a new trial by the 
fact that the objection to the verdict was not taken 
until after the jury had been discharged, — Ellis 
V. Deheer, ri922] 2 K. B, 113 ; 91 L. J. K. B, 
937 ; 127 L.‘ T. 431 ; 86 J. P. 169 ; 38 T. E. R. 
605 ; 66 Sol. Jo. 537 ; 20 L. Q. R. 625, C. A. 

1. Reconsidering the Verdict. 

3421. Judge may refuse to accept verdict.] — 

R. V. Smith (1804), 1 Russell on Crimes & 
Misdemeanours, 8th ed. 726. 

Annotation : — Consd. R. v. Meany (1862), Le. & Ca. 213. 

3422. .] — At sessions the jury gave a special 

verdict, which was, in fact, a verdict of not guilty, 
Sc it was entered in the books of the clerk of the 
peace. Afterwards the chairman told the jury 
they must reconsider their verdict ; & they gave 
a verdict of guilty generally, & the verdict was then 
altered in the book of the clerk of the peace : — 
Held : the ct. would refuse to interfere by 
mandamus to cancel the alterations. — R. v. IIewes 
(1835), 3 Ad. & El. 725 ; 5 L. J. M. C. 45 ; 111 E. R. 
589 ; sub nom. R. v. Hughes, 1 Har. & W. 31 3. 
Annotations: — Mentd. RochOBtor Corpn. v. R. (1858), 

E. B. & Fi. 1024 ; Coombo v. Edwards (1878), 42 J. P. 

820. 


R. V. Leaky & Cooke (1844), 3 Craw. 
& D. 212.— IR. 

r. Ri{jM of jury to take indictment 
with it.] — Tho jury may be allowed to 
take the indiotnioiit with it when It 
retires to consider its verdict. — K. v. 
Parkin, [1922] 1 W. W. R. 732 ; 66 
D. L. R. 175 ; 37 Can. Crirn. Cos. 35 ; 
31 Man. L. R. 438.— CAN. 

s. Discovery of new witness for 
defence — After reUrement of jury- — 
Whether jury recalled.] — K. v. Wyllte 
(1880), 3 L. N. 139.— CAN. 

t. Failure to supply refreshments 

to jury — Effect o/.}— No siihstantial 
miscarriage of justice is occasioned by 
faiiure to supply a jury with refresh- 
ment during a period of eight hours. — 
R. V. Murray & Mahoney (No. 2), 
[1917] 1 W. W. R. 404 ; 10 Alta. L. R, 
275 ; 27 Can. Grim. Cos. 247 ; 33 

D. L. R. 702.— can. 
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3419 i. By foreman of jury — Whether 
assent of jury presumed.] — R. v. Ford 
(1853). 3 C. P. 209.— CAN. 

3420 i. AMdavits by jury- 

men that they did not hear or assent to 
verdict — Ground for new trial . }— \^ero 
the jury have given their verdict 
through their foreman, & such verdict 
has been entered up, the Judge cannot 
subsequently grant a new trial upon 
affidavits of some of the jurors stating 
that the verdict so given was not the 
verdict of tho jury. — R. v. Carroll 
(1886), 12 V. L. R. 869.— AUS. 

a Adding material words to 

verdict.] — Where, after the delivery of 
a unanimous verdict of the jury, con- 


victing accused of ttio charge of 
rioting in connection with certain land 
& the crops tiicreou, possession of 
wliich was claimed by the complainant 
as well as by accused, tlie foreman of 
tho jury attempted to add that “ the 
laud & tho crops are all theirs,” 
meaning that they belonged to accused, 
but was stopped by the judge on tiro 
ground that the verdict was quite 
clear in its terms, & it was therefore 
unnecessary to hoar anything further 
from them : — Held : it was undesirable 
to stop the jury at such a stage of tho 
proceedings ; the words the foroniau 
attempt-ocf to add to the verdict were 
very material, &, accused having been 
seriously prejudiced by tho procedure 
adopted by the judge, there should 
be a now trial. — Narayan Changa 
V. R. (1902), I. L. R, 30 Calc. 485.— 
IND. 

b. Interpretation.] — On tho trial 
of dofts. on an indictment charging 
them with robbery with violence & 
wounding, on the jury bringing in a 
iindiug of ‘‘ guilty of assault,” the 
chairman questioned the Crown at- 
torney as to its moaning, when he 
replied : ” Assault as charged in the 
indictment.” Tho chairman then 
asked the foreman, when he replied: 
‘‘We mean inflicting the blow with a 
bottle as described, but not guilty of 
robbery,” &, on being questioned as 
to which prisoner, replied; ‘‘ Both,” 
whereupon the chairman Indorsed the 
verdict on the record as foUowa : 
‘‘ Guilty of assault as charged, but not 

? uilty of robbery,” ho so interpreting 
he nnding : — Held : the verdict was 
not properly interpreted & acted upon 
by the chairman, & was not rightly 


recorded, Sc a now trial was directed. — 
R. V. Edmonstone (1007), 10 O. W. R. 
1005 ; 15 O. L. R. 325.— CAN. 

0 . Guilty of crime ” as laid before 
them.'*] — In a trial before a sheriff 
& a jury, tho jury returned a verdict 
of guilty of the crime charged ” as laid 
before them.” In a suspension : — 
Held : there was no suffleiont objection 
to the verdict in point of form. — 
Lloyd v. H.M. Advocate (1899), 1 F. 
(Ct. of Sobs.) 31.— SCOT. 

PART VII. SECT. 7, SUB-SECT. 16. 

—I. 

3421 i. Judge may refuse to accept 
verdict.] — A., being charged with ob- 
taining money by false pretences. It 
appeared that A. had drawn & passed 
at G. a cheque on the O, Bank at Y. 
The jury found A. was ‘‘ guilty of 
drawing the cheque but intended to 
have provided funds to meet it if ho 
had had sufficient time.” The judge 
refused to accept this as verdict of not 
guilty & Insisted on an unambiguous 
verdict. The jury retired, & presently 
returned a verdict of guilty : — Held : 
the first finding was Hufficiently 
ambiguous to justify the judge in the 
course ho pursued, & conviction was 
Bustained, — R. v. Shadforth (1866), 
5 N. S. W. S. C. R. 337.— AUS. 

3421 ii. .] — Where prisoner was 

charged with ai’son, the jury, after an 
hour’s deliberation, camo into ct. with 
a verdict of not guilty ; the judge 
refused to receive tho verdict, & having 
read over certain portions of tho 
evidence to tho jury sent them back 
to reconsider their verdict. The jury 
returning Into ct. a few minutes after 
with the same verdict. Prisoner was 
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Sect, 7, — The hearing: Sub-sect. 16, J, (Sc K,; 
sub-sect. 17, A. & B. (a). ] 

3423. Unless jury insist — Second verdict 

the final one.] — Where a jury return what the 
judge considei*s to bo an improper verdict, he may 
direct them to reconsider it, & is not bound to 
record it unless they insist upon his doing so. 
Where the jury reconsider their verdict & alter 
it, the second is the real verdict of the jury. — 
R. V. Meany (1802), Le. & Ca. 213 ; 1 New Rep. 66 ; 
32 L. J. M. C. 24 ; 7 L. T. 393 ; 26 J. P. 822 ; 8 Jur. 
N. 8. 1161 ; 11 W. R. 41 ; 9 Cox, 0. C. 231, C. C. R. 

3424. Disclosure of document containing 

refused verdict.] — A judge is not bound to disclose 
a document from the jury purporting to contain 
a verdict which he does not accept. — R. v. 
Robinson (1922), 10 Or. App. Rep. 140, C. C. A. 

3425. Efiect of refusal to accept verdict — Mis- 
conception of law by judge.] — R. v. Yeadon & 
Birch, No. 3360, ante. 

3426. Ground for reconsideration — First verdict 
found on evidence of unsworn witness.] — On an 

indictment for felony, after the jury had delivered 
a verdict of guilty, it was discovered that one 
of the witnesses for the prosecution liad given his 
evidence without having been previously sworn : — 
Held : the proiier course to pursue was to direct 
the jury to reconsider the case, dismissing from 
their minds the evidence of that particular witness. 
— R. V. James (1852), 6 Cox, 0. 0. 5. 

3427. First verdict not clear.] — Where part 

of the finding of a jury is not clear in law, though 
another part of the finding is an acquittal on 
certain counts, the judge is entitled to direct them 
to reconsider their verdict. — R. v. Hutchinson 
(1911), 7 Or. App. Rep. 19, C. C. A. 

3428. .] — The ct. will not entertain 

a case for the applt. inconsistent with the defence 
set up at the trial. A verdict that the prisoner 
“killed” the deceased “without intending” to 
do so, is incomplete, & the judge may properly 
direct the jury to reconsider it. — R. v. Philpot 
(1912), 7 Or. App. Rep. 140, 0. 0. A. 

3429. .] — In this case a jury had given 

their verdict in a somewhat ambiguous form, but 
it appeared to be one of not guilty. On the sug- 
gestion of the judge they reconsidered it, & did 
not insist on their first verdict being recorded as 
one of not guilty, but, having been referred to the 
evidence, brought in a second verdict of guilty ; — 
Held : the verdict of guilty was rightly recorded. — 
R. V. Crisp (1912), 76 J. P. 304 ; 28 T. L. R. 296 ; 
7 Cr. App. Rep. 173, C. C. A. 

J, Ameyiding the Verdict. 

3430. Surplusage may be rejected.] — Sur- 
plusage shall be rejected in a verdict in an indict- 
ment. — R. V. Urlyn (1671), 2 Saund. 308; 85 
E. R. 1107. 

3431. Amendment not allowed — From judge’s 
notes.] — R. v. Keite, No. 3271, ante. 

3432. From clerk’s notes.] — Verdict 

general or special may be amended by the clerk’s 
notes in civil cases, but not in criminal. — R. v. 
Bold (1708), 1 Salk. 53 ; 91 E. R. 52. 

Annotation: — Mentd. ISelwood v. Methlya (1729), 1 Barn. 

K. B. 254. 

remanded. — R. v Cunninquam (1859), 

4 Nfld. L. 11. 398.— NFLD. 

d. Oround for reconsider (dion — 

Dissent of juror.] — The jury in a 
criminal trial may be sent back for 
further deliberation when, upon being 
polled, one of the jui'oi’H dissents from 
the verdict of guilty announced by the 
foreman ; & a subsequent unanimous 
verdict of guilty may properly be 
accepted. — R. v. Burdell (1906), 11 


3433. Amendment allowed.] — Special verdict 
amended in a criminal prosecution. — Anon. 
(1706), 11 Mod. Rep. 84 ; 88 E. R. 910. 

3434. From minutes.] — If there be minutes 

to amend a special verdict by, it may be amended 
even in capital cases (Lord Mansfield). — R. v. 
Hazel (1785), 1 Leach, 368. 

Annotations Refd. R. v. Dudley (1884), 49 J. P. 69. Mentd. 

R. V. O’Connell (1844), 3 L. T. O. S. 323. 

3435. Judge’s notes.]— Perjury was 

assigned on the following averments in evidence 
given by deft. : that A. promised V. £6 for his 
vote, & gave V.’s wife a sovereign. The jury 
after retiring found a verdict of not guilty on 
the first assignment, for want of sufficient 
evidence, & guilty on the second assignment. 
The verdict was so entered. The judge did not, 
at the time, make any note of his suinming- 
up, but did so afterwards ; &, having a distinct 
remembrance of it, & no doubt of the jury’s inten- 
tion, he on summons allowed the postea to be 
amended by entering a verdict of guilty on the 
first & third assignments, & not guilty on the 
second : — Held : (1 ) the amendment ought not 

to have been made, there being no note of a judge, 
or other document to amend by ; (2) where there 
is such note or other document, the verdict may, 
on proper grounds, bo amended in a criminal as 
well as in a civil case. — R. v. ViRRiER (1840), 12 
Ad. & El. 317 ; 4 Per. & Dav. 161 ; 9 L. J. M. C. 
120 ; 4 Jur. 628 ; 113 E. R. 833. 

Annotation : — As to (1) Refd. K. v. Fall (1841), 10 L. J. Q. B. 

145. 

3436. Mistake in announcing verdict.] — 

Though a verdict is recorded, yet if it appear 
promptly that it is not according to the intention 
of the jury, it may be vacated A set right. — R. v. 
Parkin (1824), 1 Mood. C. C. 45, C. C. R. 

3437 . J — On the trial of an indictment 

for larceny, one of the jurors delivered a verdict 
of not guilty, which was entered in the minutes 
of the clerk of the peace, according to the usual 
practice. Prisoner was discharged out of the dock. 
Immediately he was discharged, & before the jury 
had left the box, others of the jury interfered, & 
said the verdict was guilty. Prisoner was brought- 
back to the dock, & the jury was again asked what 
their verdict was. They all answered guilty, A: 
the person who delivered the first verdict said, that 
he had said guilty. The chairman, thereupon, 
ordered a verdict of guilty to be recorded : — Held : 
the verdict of guilty was rightly recorded. — R. v. 
VOPDEN (1853), Dears. C. C. 229 ; 23 L. J. M. G. 
7 ; 22 L. T. O. 8. 107 ; 17 J. P. 744 ; 17 Jur. 
1014 ; 2 W. R. 55 ; 6 Cox, 0. C. 226, C. C. R. 

K. Disagreement of Jury. 

3438. Minority may give way to substantiai 

majority.] — A judge is entitled to suggest that the 
minority of a jury may subordinate their view to 
that of a substantial majority. — R. v, Quar- 
TERMATNE (1919), 14 Or. App. Rep. 109, 

G. a. A. 

3439. Discretion of judge to discharge jury.] — 

R. V. OoBBETT (1831), 2 state Tr. N. S. 789. 
Annotations: — Consd. R. v. Winsor (1866), 10 Cox, C. C. 
276. Refd. R. V. Charlcsworth (1861), 1 B. & S. 460^ 

on behalf of one of prisoners that the 
verdict was irregular. The jury who 
had not left precincts of ct. were 
recalled by the judge & returned 
verdict of larceny against each prisoner 
upon which prisoners were sontonced : 
— J/eld : the first verdict was illegal, 
& second verdict a nullity & conviction 
must be sot aside. — R. v. Atkinson & 
Cluiton (1907), 7 S. R, N. S. W. 713.— 
AUS. 


O. L. K. 440 ; 7 O. W. R. 164.— CAN. 

PART VII. SECT. 7, SUB-SECT. 16.— 
J. 

e. Amendment not allowed.] — 
Prisoners were charged with larceny 
of certain goods, & In a second count 
with receiving the same goods. The 
jury found both prisonere guilty of 
larceny & receiving, & wore dis- 
charged. Objection was then taken 
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Paet VII. — Teial of Indictments. 


3440. What is sufficient ground for dis- 

charge.] — R. V. Nev^ton, No. 3416, ante, 

3441. Not subject to review.] — Discharge 

of jury at a former trial no bar to a second trial, 
although the cause of discharge of jury does not 
appear upon the record, & they were not discharged 

necessity : — Held : the judge 
presiding at the trial was sole judge as to whether a 
necessity for such a proceeding as discharging the 
jury had arisen ; a discretionary power was 
vested in him, he must exercise his discretion, & 
there was no appeal to any other tribunal as to 
whether in exercising that discretion he had done so 
rightly.— R. v. Davison (1860), 2 F. & F. 250 ; 
8 Cox, 0. C. 360. 


Anrwtaiimw : — Consd. R. v. Charlesworth (1861), 1 B. & S. 
460. Reid. Winsor v. R. (1886), L. R. 1 Q. B. 390 : R. 
^l^hewi^dOOg), 78 L. J. K. B. 722 ; R, v. Richardson (1913), 


quarter sessions.] — Where at quarter sessions two 
cts. are constituted for the trial of prisoners, & at a 
trial in one ct. the jury disagree, the jurisdiction 
to discharge the jury is not vested in the chair- 
man of the ct. of trial alone, but may lawfuUy 
be exercised by other justices. 

Qu, : if it is necessary condition of a valid 
discharge of the jury at a criminal trial that 
prisoner should be present, when the discharge is 
ordered. — R. v. Richardson, [1913] 1 K. B. 395 ; 
82 L. J. K. B. 333 ; 108 L. T. 384 ; 77 J. P. 248 ; 
29 T. L. R. 228 ; 57 Sol. Jo. 247 ; 23 Cox, C. C. 
332 ; 8 Cr. App. Rep. 159, C. C. A. 

3444, Whether presence of accused neces- 

sary.] — R. V. Richardson, No. 3443, ante. 

See Nos. 3264, 3265, ante. 


3442. .] — The record of a conviction 

for felony showed that on the trial of the indict- 
ment, the jury being unable to agree, the judge 
discharged them ; that prisoner was given in 
charge of another jury at the next assizes, & a 
verdict of guilty returned, & judgment & sentence 
passed. On writ of error : — Held : the judge had a 
discretion to discharge the jury, which a ct. of error 
could not review. — Winsor v. R. (1866), L. R. 
1 Q. B. 390 ; 7 B. & S. 490 ; 35 L. ,1. M. C. 161 
14 L. T. 507 ; 30 J. P. 374 ; 12 Jur. N. S. 561 ; 
14 W. R. 095 ; sub nom. R. v. Winsor, 10 Cox, 
C. C. 327, Ex. Ch. 

(tY iems .-—-Folld. R. v. Lewis (1909), 78 L. J. K. B. 722. 

Refd. R. V . Ricliarclson, 1 1913] 1 K. B. 395. Mentd. 

Droeffc v. Suart, Tho Karnak (1869), L. R. 2 P. C. 505 : 

R. V , Murphy (1869). L. R. 2 P. C. 535 ; R. v. Littlechild. 

R. r. Heslop (1871), 40 L. J. M. C. 137; R, v. Payne 
41 L. J. M. (J. 65 ; R. v. Bradlauffh (1883), 15 Cox, 

C. C. 217 ; Crane v. I’ublie Prosecutor, [1921 J 2 A. C. 299. 

3443. May be exercised by justices at 


Sub-sect. 17. — Judgment. 

A. The Allocutus. 

3445. Necessity for — In treason.] — R. v. Speke 
(1689), 3 Salk. 358 ; Comb. 144 ; 91 E. R. 872. 
Annotation .'—"Retd, O’Brien v. R., etc. (1849), 3 Cox, C. C. 

360. 

3446. .]— R. p. Geary (1689), 2 Salk. 

630 ; 1 Show. 131 ; 91 E. R. 532. 

B. liespite and Arrest of Judgments 
(a) Respite. 

3447. Grounds for respite — Illness of accused.] — 

Convict for a libel being ill, was bailed before^ 
judgment. 

Tlxe offence is so great that an adequate iiunish- 
ment may endanger his life, & to lessen the judg- 
naent would be an ill precedent ; therefore bail 
him for the present & we will give judgment when 


PART VII. SECT. 7, SUB-SECT, 16.— 

K. 

_ 3440 i. Discretion of judge to discharge 
jury- AV hat is sufficient ground for 
discharge.] — A juror being ill, & tho 
jury having agreed as to one of two 
prisoners -Held : a vordi(;t as to 
that one might be received & the jury 
might be discharged as to tho otln^r 
prisoner. — R. v , Lk.iuv & (]ooki<: 
(1814), 3 Craw. & D. 212. — IR. 

3440 ii. -In a capital 

case, in tho absouce of any fatality or 
eyidtince necessity, a judge has no 
diacretionary poAver of discliarging a 
Piry without their giving a verdict, 
beoauHQ, after a long deliberation, 
they state that they cannot agree. 
It is no Huffleient reason, ver sc, for 
their discharge, that, in tho judge’s 
opinion, more than a reasonable & 
sufllcient time has elapsed to enable 
them, if they could at all, to agree. — - 
Conway & Lynch v. R. (1845), 4 L. T. 
O. S. 458.— IR. 

t. Jury discharged — Necessity fur 
return of names of ;i/r 2 /?neri..]— Sect. 29 
of Jury Act, 1862, does not impera- 
tively require that the names of jury- 
men slionld be returned to the box 
after verdict, when the jury have been 
discharged because of their inability 
to agree, & tho same issue is tried again 
at the same session of tho ct. — R. v . 
Gillen (1914), S. A. L. R. 196.— AUS. 

g. Ground for mm trial — By 
whom obtaiyied.] — Where, on the trial 
of prisoners indicted for breaking & 
entering a bank, the jury disagreed, 
& there was no time left for a second 
trial during tho then sittings of tho 
•~—Ileld : a trial could bo obtained 
by tho issue of a commission by the 
Govt., & the ct. could not order a new 
trial of the cause, or discharge the 
prisoners on their own recognisances. — 
R. V . Watson (1876), 11 N. S. R. (2 
R. & C.) 1.— CAN. 


h. lietrial on original indict- 

rnent rf- pica.] — SeeJ. 403 of tlie 
Criminal I*roccduro Code iiroUn'ts an 
accused against a subsequent trial for 
the same offences, & on the same facts, 
for any other offences for which a 
different charge from the one made 
against him “ might have been made,” 
Vnit was not made, & not when such 
different cliaigo was made at tho 
previous trial, & tho jury disagreed 
as to it. Where a prisoruT is unani- 
mously acquitted of some of the 
charges, & the jury are divided as to 
tho rest & discharged, & he is “re- 
tried ” under sect. 308 of the Criminal 
l^roceduro Code before a different jury, 
he is not being ‘‘ tried again ” within 
sect. 403, but Ills retrial is on tho 
original indictment & plea, & the ct. 
continues the trial before another jury, 
<Sc the process may oontiniio till a 
verdict is passed on all tho counts. — 

H. V . Niumal Kanta Roy (1914), 

I. L. R. 41 Calc. 1072.— IND. 

k. Accused released.] — -In a 

trial for murder the jury disagreed & 
accused was remanded under custody. 
Tho A.-G. thereupon ordered prisoner 
to be liberated, & he was discharged 
from custody. Two years later ho was 
re -arrested on the same charge & 
brought to trial. A plea of autrefois 
acquit was raised. & tho judge directed 
a verdict of acquitt al to bo entered, but 
suspended the order ponding an ajipli- 
cation to have tho order sot aside or 
amended. On appeal : — Held : prisoner 
was not liable to be retried. Qu.: — 
whether the judge presiding at the 
second trial had the power to suspend 
the order for acquittal. — R. v. Kei.i- 
JANA (1909), 30 N. L. R. 437.— 
S. AF. 

l. — — ■ Withdrawal of indictment — 
Whether accused entitled to acquittal ,] — 
Accused had been put upon his trial, 
& the jury disagreed & were discharged. 
Tho A.-G. thereupon asked for a post- 


ponement to enable him to consider 
his course, & subsequently intimated 
that ho did not intend to proceed with 
tho prosecution : — Held : accused was 
not entitled to a formal verdict of 
acquittal. — R. v. 1»aizee (1917), 8. IX. 
15.— S. AF. 

PART VII. SECT. 7, SUB-SECT. 17.— 
A. 

m. Necessity for — In capital felonies. ] 

— -lu capital felonies, tho allocutus is 
an essential formality, the omission 
of which renders the sentence void ; 
& accordingly where, prior to sen- 
tence, it has been omitted to inquire 
of prisoner, if ho have anything to say 
why sentence should not bo pro- 
nounced, a writ of error will lie ; but 
ill such case, accused is not entitled to 
an order that ” he may depart without 
delay,” but will be sent back to the ct. 
of oyer & terminer to bo sentenced 
anew. — CAVorrE v. R. (1887), 13 

g. L. R. 214.— CAN. 

n. Omission of words ” against him ” 
— Effect of.] — The allocutus “why 
the ct. here should not proceed to 
judgment & execution,” omitting the 
words “ against him,” is sufflciorit 
when, looking to the record of the 
previous proceedings, It may reason- 
ably be intended that prisoner was 
addressed, & that tho verdict had been 
pronounced in his case. — O’N eill in 
ERROR V . R. (1854), 24 L. T. O. 8. 
35.— IR. 

PART VII. SECT. 7, SUB-SECT. 17.— 
B. (a). 

o. Grounds for respite — Error in 
sentence.]-— W. & L. were charged on 
information with robbery. They were 
found guilty & son to need to imprison- 
ment & to a whipping & flogging 
respectively. iTlsoner’s counsel took 
no objection to tho sentence. The 
sect, under which they were charged 



330 Criminal Law 

Sect. 7 . — The hearing: Suh-seih. 17, B. (a) <Sc (b) 

<&: C.] 

he is better (Lord Parker, O.J.). — R. v. Bishop 
( 1716), 1 Stra. 9 ; 93 E. II. 351. 

3448. Plea of pregnancy — Application of 

plea.] — Where the death sentence is respited until 
a woman is delivered of her child & before execu- 
tion she is found to be with child again, there shall 
not be a further respite of sentence. — A non. 
(1630), Bro. N. C. 48 ; 73 E. R. 868. 

3449. .] — R. V . Baynton (1702), 14 

State Tr. 597. 

3450. .] — R. V. Wycherley (1838), 

8 C. & P. 262. 

3451. .] — Where a woman who had 

been condemned to death did not, when called 
upon to say why execution should not be done 
upon her, plead her pregnancy, the ct, would not 
permit that question to be formally inquired into, 
at the suggestion of her counsel that she was in 
fact with child.— R. v. Hunt (1847), 2 Cox, C. C. 261. 

3462. .]— R. V . Thomas (1906), 70 

J. P. Jo. 316. 

3453. By court of quarter sessions.] — A ct. of 

quarter sessions has power to respite a judgment 
from one session to another, without adjourning 
the session. — Keen v. R. (1847), 10 Q. B. 928 ; 
2 New Mag. Cas. 271 ; 3 New Sess. Oas. 25 ; 16 
L. J. M. C. 180 ; 9 L. T. O. S. 313 ; 12 J. P. 4 ; 
11 Jur. 1060 ; 2 Cox, 0. C. 341 ; 116 E. R. 352. 
Annotations: — Consd. R. v. Westmoreland JJ. (1868), 
L. R. 3 Q. li. 457. Refd. Campbell & Haynes v. R. 
(1848). 2 New Maff. Cas. 356 ; R. v. Belton (1848), 12 
J. V. 232; R. v. Staffordshire JJ. (1857), 3 Jur. N. S. 
1148; R. V. McLain, R. v. Barr (1922), 91 L. J. K. B. 562. 

(h) Arrest of Judgment. 

3454. Motion In arrest of judgment — Necessity 
for presence of accused.] — A motion cannot be 
made in arrest of judgment, or mitigation of 
punishment, on a conviction for a misdemeanour, 
unless deft, be present. — R. v. Buckeridge (1683), 
2 Show. 297 ; Skin. 159 ; 89 E. R. 950. 

3455 . J — Wlien a man is convicted of 

forgery or perjury, the ct. said they never allowed 
of any motion to be made in behalf of him, but 
upon Ins being brought into ct., though upon a 
conviction for a trespass or riot they did. — R. v. 
Rowse (1729), 1 Barn. K. B. 148 ; 91 E. R. 102. 

3456. .] — Deft., after conviction must 

be in ct. to move for a new trial. — R. v. Gibson 
( 1734), 2 Barn. K. B. 412 ; Cunn. 29 ; 7 Mod. Rep. 
205 ; Ridg. temp. II. 50 ; Sess. Cas. K. B. 123 ; 
2 Stra. 968 ; 94 E. R. 587. 

Annotation: — Mentd. O’Neill v. Fitzgerald (1829), 3 Bll. 
N. S. 24. 

3457. .] — When conviction is removed 


AND Procedure. 

by certiorari, no motion can be in arrest of judg- 
ment, unless deft, be personally present. — R. v, 
Spragg (1760), 2 Burr. 930 ; 97 E. R. 637. 

3458. May be made after judgment by 

default.] — Upon an indictment deft, may move in 
arrest of judgment after a judgment by default. — 
R. V. Deman (1706), 2 Ld. Raym. 1221 ; 92 E. R. 
306. 

3459. Grounds for arrest of judgment — Coiu't 
satisfied no offence committed.] — R. v. Wadding- 
ton (1800), 1 East, 143 ; 102 E. R. 56. 

Annotations: — Refd. R. v. Plummer, [1902] 2 K. B. 339. 

Mentd. Mogul SS. Co. v. McGregor, Gow (1889), 23 Q. B. D. 
598. 

3460. Repeal of statute.] — R. v. M‘Kenzie 

(1820), Russ. & Ry. 429, C. C. R. 

Annotations : — Folld. II. V. Denton (1852), Dears. C. C. 3. 
Consd. 11. V. Ellis, Ex p. Amalgamated Engineering Union 
(1921), 125 L. T. 397. 

3461. .] — A rule in arrest of judgment 

was made absolute on the ground that the con- 
viction being founded on a process subsequently 
made void by statute, could not be supported. — 
R. V. Mawgan (Inhabitants) (1838), 8 Ad. & El. 
496 ; 3 Nev. & P. K. B. 502 ; 1 Will. Woll. & H. 
438 ; 7 L. J. M. C. 98 ; 2 J. P. 617 ; 2 Jur. 841 ; 
112 E. R. 927. 

Annotations .•—Folld. K. V. Denton (1852), 18 Q. B. 761. 
Distd. It. V. McLain, it. v. Barr (192‘2), 91 L. J. K. B. 562. 
Refd. Barrow v. Arnaud (1846), 8 Q. B. 595 ; Spencer v. 
Hooton, Spencer w Newton & Pycroit, Briggs v. G. N Ry., 
Parkinson v. Wigan Coal & Iron Co., Harrison v. Wigan 
Coal & Iron Co. (1920), 37 T. L. R. 280. 

3462. .] — After a statute has been 

repealed it cannot be acted upon in respect of a 
proceeding under it, commenced before its repeal, 
& in this respect there is no valid distinction 
between matters of form & substance. Where, 
therefore, between the finding of an indictment 
for non-rejiair of a road & plea pleaded, the 
statute upon which alone the indictment could be 
supported was repealed, & afterwards the indict- 
ment was proceeded with & a conviction obtained, 
the ct. arrested the judgment. — R. v. Denton 
(Inhabitants) (1852), Dears. 0. 0. 3 ; 18 Q. B. 
761 ; 21 L. J. M. C. 207 ; 19 L. T. O. S. 216 ; 16 
J. P. 471 ; 17 Jur. 453 ; 118 E. R. 287, 0. 0. R. 
Annotations : — Distd. R. v. McLain, R. v. Barr (1922), 91 

L. J. K. B. 562. Mentd. R v. Haughton (1853), 1 E. & B. 
501. 

3463. Defective indictment — Effect of 

arrest of judgment.] — V aux’s Case (1590), 4 Co. 
Rep. 44 a ; 76 E. R. 992. 

Annotations : — ^Refd. Willmott v. Tiler (1701), 12 Mod. Rep. 
448 ; Jones v. Givin (1712), Gilb. 185 ; R. v. Aylett (1785), 
1 Term Rep. 63 ; R. v. Wqidoy (1813), 1 M. & S. 183 ; 
R, V. Drury (1849), 18 L. J. M. C. 189. Mentd. Wrote v. 
Wiggos (1591), 4 Co. Rep. 45 b ; R. v. Rhodes & Colo 
(1703), 2 Ld. Raym. 886 ; Gray v. R. (1844), 11 CL & Fin. 
427. 


docs not autlioriso whipping or flog- 
ging although the sect, dealing with 
robbery in company does so. The 
error was not discovered until the 
sittings had been closed. When the 
judge, discovering the error, reopened 
the ct., reHT)it(?d the sentences & stated 
a case : — Held : the sentence must be 
amended by striking out so much as 
directed the whipping & flogging. — 
R. V . Wisher (1896), 7 Q. L. J. 52. — 
AUS. 


p. ' Doubt as to admissibility 

of e/oidence — <& jurisdiction ,] — Prisoner 
was found gnJlty at the assizes, but the 
judge who presided at the trial, having 
entertained some doubts as to the 
admissibility of part of the evidence 
for the prosecution, did not pronoimco 
or record sentence, but bound prisoner 
by recognisance to appear & receive 
sentence at the ensuing assizes, re- 
serving the question of the admissibility 
of the evidence for the consideration 


of the twelve judges. A majority of 
tho twelve judges having decided that 
the evidence was properly received, 
the conviction was held good. Tho 
next judge of assize entertaining doubts 
as to his jurisdiction, tho offence not 
being a capital felony, declined to 
pronounce sentence. Prisoner was, 
thereupon, bound by recognisance to 


Tho proceedings having 

been removed by certiorari : — Held : 

bad 

ll. V . Charlkton (1839), 2 Jebb & S. 
54; 2 1. L. R. 50; 1 Craw. & D. 315.— 

IR. 

PART VII. SECT. 7, SUB-SECT. 17.— 
B. (b). 

Grounds for arrest of judgment 
arge not sustained — Evidence prov- 
ing offence of different character.] — 


! Whore a prisoner was convicted on an 
I indictment containing two counts, 
charging separate offences, & sentenced, 
1 & the ovidonco did not sustain the 
i charge in one of tho counts, but proved 
an offence of a different character, 

I the judgment was arrested. — R. v. 
I Hatheway (1866), 6 AU. 382.— CAN. 


I noi guiay.} — wnere unree persons 
I have boon jointly indicted for a oon- 
1 spiiacy to murder, & severally pleaded 
! not guilty, but have severed in their 
challenges, & the Crown has, conse- 
quently, proceeded to try one of such 
I)risoner3 : — Held : upon conviction of 
such prisoner, judgment must follow, 
although the others have not been 
tried, & the possibility of tho other 
prisoners being found not guilty, 
although such a verdict would be a 
ground for reversing the judgment, 
is not a sufficient reason for holding 
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(1660), 's State Tr. 947 ; Kel. 7 ; 84 E. R. 1056. 
Ar^tcUiona li. v. Kinloch (1746), Fost. 16, 25. 

Mentd. Crosthwaito v. Gardner (1852), 18 Q. B. 640. 

3465. J — Judgment will not be * 

arrested if the ground of objection does not 
appear clearly upon the record. — France v. White 
(1840), 1 Man. & G. 731 ; 1 Scott, N. R. 004 ; 4 
Jur. 746 ; 133 B. R. 626 ; sub nom* Frame v. 
White, 9 L. J. C. P. 337. 

3466. — The want of a scienter is 

an objection to an indictment for false pretences. 
But many objections fatal on demurrer are not 
available in arrest of judgment as in that stage of 
the case it is considered that everything put in 
issue was proved on the trial (Wightman, J.). — 
B. V, Bowen (1849), 13 Q. B. 790 ; 4 New Sess. 
Cas. 62 ; 19 L. J. M. C. 65 ; 13 L. T. O. S. 282 ; 
13 Jur. 1045 ; 3 Cox, C. 0. 483 ; 13 J. P. Jo. 
394 ; 110 E. R. 1465. 

3467. .] — After verdict it cannot be 

objected in arrest of judgment that the name of the 
parish in which the house was situated, & the name 
of the owner of the house were not proved. — R. v. 
Tidd (1849), 13 J. P. 550. 

3468. Civil proceedings instituted.] — Deft. 

being brought up for judgment for an assault, & 
it appearing that the prosecutor had commenced 
an action, which was still depending, for the same 
assault, the ct. refused to pass any judgment 
except that deft, should give security for his good 
behaviour, he having used violent language 
towards the prosecutor in addressing the ct., & 
this, although, at the time of deft, being brought 
up, the prosecutor ottered to discontinue the action. 
— R. V. Mahon (1836), 4 Ad. & El. 575 ; 111 E. R. 
903. 

3469. Alleged perjury by witnesses at trial.] 

— yDeft. was convicted upon the testimony of two 
vdtnesses upon an information for being concerned 
in unsliipping uncustomed goods ; it was moved 
on behalf of deft, that the ct. would stay entering 
judgment on the posiea, because the witnesses 
were perjured & were intended to bo prosecuted 
for perjury ; the ct. refused to stay judgment on 
tliis allegation, there being no precedent of any 
such thing. But the chief baron seemed to think 
it might be done, if there had been an indictment 
of perjury actually found. — R. v. Belling (1728), 
Bunb. 256 ; 145 E. R. 665. 

3470. .] — ^-Indictment of witness for 

perjury no reason why the judgment should be 
postponed against the person convicted. — R. v, 
Haydon (1763), 3 Burr. 1387 ; 97 E. R. 888. 

3471. ,] — The ct. will not, after 

verdict, arrest a judgment on affidavit that a bill 
has been found against a witness indicted for 
perjury on a material point of evidence given by 
him on the trial. — A.-G. v. Woodhead (1815), 2 
Price, 3 ; 146 E. R. 2. 

Annotation : — Refd. Thurtellr. Beaumont (1 823), 1 Bing. .339. 

C. Whether Presence of the Accused Necessary, 

3472. Where sentence of corporal punishment 
involved.] — Sentence of corporal punishment not 


to be pronounced on a pei'son in his absence. — 
Anon. (1774), Lofft, 400 ; 98 E. R. 715. 

3473. .]— R. V. Bithell (1695), 1 Ld. 

Raym. 47 ; 91 E. R. 928 ; sub norn, R. v. Bethel, 
5 Mod. Rep. 19. 

Annotations : — Refd. Re Hammond (1846), 9 Q. B. 92. 

Mentd. R. v. Mount (1876), L. R. 6 P. C. 283. 

3474. .] — Judgment which involves cor- 

poral punishment cannot be given against any 
man in his absence. — R. v, Duke (1697), Holt, 
K. B. 399 ; 1 Salk. 400 ; 90 E. R. 1120 ; sub nom, 
R. V, Harris So Duke, 1 Ld. Raym. 267 ; Skin. 
084 ; Comb. 447 ; 12 Mod. Rep. 156. 

Annotation: — Refd. R. v. Tcmpleman (1702), 1 Salk. 65. 

3475. .] — After pleading guilty to an in- 
dictment, deft, may give evidence that justifies 
the fact in mitigation of punlsliment. 

Judgment for a fine may be given in deft.’s 
absence upon an undertaking by a stranger but not 
for any corporal punishment. 

Upon submitting to a fine after confessing 
indictment, affidavits may bo read to prove that 
the prosecutor made the assault ; otherwise after 
conviction. — R. v. Templeman (1702), 7 Mod. 
Rep. 40 ; 1 Salk. 55 ; 87 E. R. 1081. 

3476. .] — Personal appearance will not be 

dispensed with on giving judgment, where the 
sentence may possibly be a corporal punishment. — 
R. V. Hann (1765), 3 Burr. 1786 ; 97 E. R. 1099. 
AnnotaXion : — Mentd. R. v. Davie (1781), 2 Douf?. K. B. 588. 

3477. Where sentence of corporal punishment 
not Involved.] — It is not a matter of course to 
dispense with deft.’s presence upon giving judg- 
ment, where no corporal punishment is to be 
inflicted. — R. v, Harwood (1738), Andr. 152 ; 
2 Stra. 1088 ; 95 E. R. 340. 

3478. Where fine only inflicted.] — R. v. Temple- 
man, No. 3475, ante, 

3479. .]— R. p. Woodward (1831 ), 4 C. & P. 

540, n. 

3480. .] — We do not think it necessary to 

postpone sentence because this is not a case for 
imprisonment ; a moderate fine will meet the 
justice of the case (per Cur.). — R. v, Kinglake 
( 1870), 34 J. P. Jo, 327. 

3481. Felony.]— R. Hales, No. 3090, ante. 

3482. In misdemeanour — Special causes for 
absence.] — The ct. cannot compel a prosecutor to 
I)ay the expense of bringing deft, in custody up to 
receive judgment for a misdemeanour ; but if 
deft, is too poor to come up at his own expense, 
they will pass judgment upon liim in his absence. — 
R. V. Boltz (1826), 5 B. & C. 334 ; 8 Dow. & Ry. 
K. B. 65 ; 4 L. J. O. S. K. B. 262 ; 108 E. R. 125. 

3483. .] — A justice convicted of a 

misdemeanour in his office, must attend in person 
to receive the judgment of the ct. ; but upon an 
affidavit of age <fc infirmity, the ct. will dispense 
with his personal attendance. — R. v. Constable 
( 1826), 3 B. & Ad. 659, n. ; 7 Dow. & Ry. K. B. 
663 ; 3 Dow. & Ry. M. C. 488 : 110 E. R. 241. 

3484. .] — R. V, Ryder Burton *(1874), 

38 J. P. Jo. 758. 

3485. Indictment removed to Queen’s Bench 
Division — Judgment for abatement of nuisance.] — 


Buoh jiidgmont, & all the legal oonse- 
quonces of such conviction of such 
prisoner, irregular. — R. v. Aiikaiine 
( 1852), 6 Cox. C. O. 6.— IR. 

8. Discretion of Crovm.] — Deft, was 
convicted of libel, & released from 
custody upon entering into a recog- 
nisance with sureties to appear & 
receive Judgment when called upon. 
The iprivate prosecutor obtained a 
rule msi calling on deft, to show cause 
why ho should not be ordered to 
appear at the assizes to receive judg- 


ment, on the ground that he had failed 
to be of good behaviour since entering 
into the recognisances, by reason of 
his having published further libels : — 
Held : it is only upon motion of the 
Crown in such cases that the recog- 
nisance of deft. & his bail are estreated, 
or judgment moved against the 
offender. — R. v. Young (1901), 21 
O. L. T. 463 ; 2 O. L. R. 228.~CAN. 

t. After verdict — Mtist he by 
court's own motion.] — Dofts. at their 
trial upon indictments for murder 


made application to the judge to 
reserve & state oases for the opinion 
of the ct. No objection was taken 
to the charge to the jury. Verdict 
of guilty in each case. After verdict 
but before senttmeo in the case of L. 
counsel for accused stated ho wished 
to move for a reserved case & also 
leave to appeal : — Held : after verdict 
any reservation of a case must be of the 
ct.’s own motion. — R. v. Pertella, 
R. V . Lee Chung (1908), 9 W. L. R, 
241.— CAN. 
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7. — The hearing : Sub- sect. 17, C., !>. , E, jP.] 

Where deft, indicted for a nuisance in obstructing 
a navigable river, allows judgment to go by 
default, & is under no recognisances to appear 
in the Queen’s Bench for judgment, the ct. will 
not in his absence give judgment that the nuisance 
be abated, though notice has been left at his resi- 
dence of the intention of the Crown to pray for 
judgment ; the proper course being to sue out a 
writ of capias & proceed to outlawry. — R. v. 
Chichester (1851), 17 Q. B. 504 ; 2 Den. 458; 
18 L. T. O. S. 138 ; 15 J. P. 784 ; 15 Jur. 1131 ; 
117 E. R. 1375, C. C. R. 

Annotation 11. u. Williams (1870), 18 W. 11. 806. 

3486. Discretion of coirrt.] — R. v. Williams 

(1870), 18 W. R. 80G ; 34 J. P. Jo. 307. 

D. Evidence to aid Determination of Sentence. 

3487. Whether admissible — On plea of guilty.] — 
When prisoner pleads guilty the judge may before 
passing sentence, in order to form an opinion as to 
the degree of culpability, hear evidence as to the 
motive which induced prisoner to commit the 
offence ; but where the offence is, by statute, 
punishable by a more severe sentence if accom- 
panied by circumstances of aggravation, such 
circumstances may be taken into account in passing 
sentence only if they have been charged in the 
indictment & be proved to the satisfaction of the 
jury or admitted by a plea of guilty. — R. v. Bright, 
[1910] 2 K. B. 441 ; 85 L. J. K. B. 1638 ; 115 L. T. 
488 ; 80 J. P. 407 ; 32 T. L. R. 600 ; 25 Cox, 0. C. ' 
540 ; 12 Cr. App. Rep. 69, C. C. A. 

Annotation ll. v. Wheeler, [1617] 1 K. B. 283. 

3488. .] — Where prisoner pleads I 

guilty to a misdemeanour at sessions of oyer & I 
terminer, such as those of the Central Criminal Ct., j 
he cannot be heard either by himself or his counsel 
in mitigation of punishment. Any facts which it 
is wished to convey to the ct. with that object 
must be in the form of affidavits. If in such 
affidavits irrelevant & scandalous matter be 
contained, the ct. will order them to be removed 
from the files of the ct. — R, v. Gregory (1843), 

1 Car. ct Kir. 228 ; 2 L. T. O. 8. 193 ; 1 Cox, C. C. 
31. 

3489. .] — When prisoner pleads guilty 

to an offence, the circum.stances of which arc not I 
fully disclosed in the indictment, the ct. will I 
require them to be i^roved before passing sentence. ^ 
— R. V. Gumbrecht (1843), 1 L. T. O. 8. 623. * 

3490. — ^ Police evidence — Written report.] — 
After conviction, the judge may rt?ceive from a | 
police officer a written report of prisoner’s ante- ' 
cedents. — R. v. M‘ Garry (1908), 1 Cr. App. Rep. ' 
193, C. C. A. 

3491. Strictness of proof — Aggravation 

of offence.] — An officer of the ct. ought not to 
give informal information to the ct. in aggravation 
of deft.’s offence. — R. v. Kendrick (1911), 6 j 
Cr. App. Rep. 117, C. C. A. 

3492. Challenge of statement — 

Prevention of Crimes Act, 1908 (c. 59), s. 10 (5).] — 
The practice of the police giving the ct., when 
about to pass sentence, all the information they 
possess about deft., though it may be hearsay or 
not strictly proved, is legal, <fe is recognised by the 
above Act. 

If prisoner challenges any statement it is the 
duty of the judge to inquire into it ; if necessary 
he should adjourn the matter, & if it is of sufficient 


importance he may require legal proof of it. Or 
he may ignore it, & if he does so he should state 
that he is not taking it into consideration. If 
prisoner does not challenge the statements, the 
ct. may take them into consideration (Lord 
Alverstone, C.J.). — R. V. Campbell (1911), 75 
J. P. 216 ; 27 T. L. R. 256 ; 55 Sol. Jo. 273 ; 
6 Cr. App. Rep. 131, C. C. A. 

3493. .] — Applt. applied for 

leave to appeal against sentence, the application 
was referred to the full ct. because of a statement 
made by a police sergeant to which attention had 
been drawn by applt. 

Police officers ought to be most careful in their 
statements, but this statement went further than 
anything for which justification could be found in 
the documents. A statement made to the ct. 
by the police should be precise & accurate (Lord 
Reading, C.J.). — R. v. Stratton (1914), 10 Cr. 
App. Rep. 35, C. C. A. 

3494. .] — When police officers 

give evidence after conviction for the information 
of the ct. as to the antecedents of prisoner, it is 
their bounden duty to exercise the most scrupulous 
care to ensure the accuracy of their statements. — 
R. r. Elley (1921), 85 J. P. 114 ; 15 Cr. App. Rep. 
143, C. C. A. 

3495. Sentence must be limited to charge 

proved or admitted — Acts subsequent to the trial 
may be taken into consideration.] — Where deft, is 
brought up for jiidgment, his acts subsequent to 
the trial may be considered, either by way of 
aggravating or mitigating the punishment. But 
in such cases the ct. will take care not to inflict a 
greater punishment than the principal charge 
itself will warrant. — R. v. Withers (1789), 3 Term 
Rep. 428 ; 100 E. R. 657. 

3496. .] — R. V . Bright, No. 3487, 

ante. 

3497. Counsel on both sides may be heard.] — 

When any deft, shall be brought up for sentence 
on any indictment or information after verdict., 
the affidavits produced shall be first read then 
any affidavits produced on the part of the pro- 
secution shall be read, after which counsel for 
deft, shall be heard, & lastly counsel for the 
l>rosccution. 

When any deft, shall be brought up for sentence 
after judgment by default the prosecutor’s affi- 
davits shall be first read then the deft.’s affidavits ; 
after which counsel for the prosecution shall be 
heard, & lastly counsel for deft. 

If no affidavits shall be produced, counsel for 
deft, shall be first heard, & then counsel of the 
prosecution (Lord Kenyon, C.J.). — R. v. Bunts 
(1788), 2 Term Rep. 683 ; 100 E. R. 368. 

Annotation : — Refd. R. v. DcBpard (1828), (5 L. J. O. 8. M. C. 

102. 

3498. .] — Where some defts. suffer judg- 

ment bv default, & others are convicted, after 
trial, all defts. must begin in addressing the ct. 
touching the punisliment ; & the prosecutor 

has the reply. — R. v. Despard (1828), 2 Man. 

6 Ry. K. B. 406 ; 1 Man. & Ry. M. C. 444 ; 6 
L. J. O. 8. M. 0. 102 ; sub nom. R. v. Sutton, 

7 Ad. & El. 594, n. ; 112 E. R. 594. 

Annotation : — Mentd. Mausoll v. R. (1857), 8 E. & B. 54. 

3499. .] — Where deft., having pleaded 

guilty to an indictment, is brought up for judgment, 
counsel for the Crown is to be heard before counsel 
for the deft. ; & the affidavits in aggravation are 
to be read before the affidavits in mitigation. — 

awarded, should prisoner be convicted 
of the offence charged. — R oshun 
Doosadh V. K. (1880), I. L. R. 5 Calc. 
7C8 ; 6 C. L. R. 219.— IND. 


PART VII. SECT. 7, SUB-SECT. 17.— 
D. 

a. Kvidence of previous convic- 


tions .] — Except in very special cir- 
cumstancee, the proper object of using 
previous convictions is to determine 
the amount of punishment to be 
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B. V. Dignam (1837), 7 Ad. & El. 693 ; 112 B. B. 
693. 

Annotation : — Mentd. R. v. Holbeck Overseers (1851), 16 

Q. B. 404. 

3500. Whether evidence by affidavit admissible.] 

— K. V. Bunts, No. 3497, ante, 

3501. R. V. Ellis (1826), 0 B. & C. 145 ; 

9 Dow. & Ry. K. B. 174 ; 5 L. J. O. S. M. C. 25. 

Annotations : — Mentd. R. v. Salisbury (1831), 6 C. & P. 155 ; 

R. V. Westwood (1831), 4 C. & P. 547 ; R. v. Holden 
(1833), 6 B. & Ad. ^7 ; R. v. Mansfield (1841), Car. & M. 
140 ; R. V, Palmer (1856), 2 Jur. N. S. 235 ; R. v. Wright 
(1858), 7 Cox, C. C. 413; R. v. Ball, R. v. Ball. [1911] 
A. C. 47. 


K. B. 167 ; 90 L. J. K. B. 1162 ; 86 J. P. 264 ; 37 
T. L. B. 863 ; 65 Sol. Jo. 715 ; 16 Cr. App. Bep. 
12, C. C. A. 

Annotation: — Mentd. R. v. Halos (1923), 17 Cr. App. Rop. 193. 

3519. High treason— Hostilities outside realm.] — 

R. V, Lynch (1903), as reported in 67 J. P. 41 ; 
19 T. L. R. 163. 

Annotations: — Mentd. R. v. Casement, [1917] 1 K. B. 98 ; 
R. V. Middlesex Regiment Commanding Officer, 30th 
Battalion, Exp. Frevberger, [1917] 2 K. B. 129 ; Tingley 
V, Miiller, [1917] 2 Ch. 144 ; Rc Chamberlain's Settlmt., 
[1921] 2 Ch. 533; Fasbender v. A.-Q., Kramer v. A.-G., 
[1922] 2 Ch. 850. 


3502. Dignam, No. 3499, ante, 

3503. Deponent under control of defendant.] 

— R. V. Archer (1788), 2 Term Rep. 205, n. ; 100 
E. R. 112. 

Annotations : — Consd. R. v. Wilson (1791), 4 Term Rep. 487. 
Distd. R. V. Pinkerton (1802), 2 East, 357. Mentd. R. v. 
Willett (1795), 6 Term Rep, 294. 

3504. .] — R. V, Pinkerton (1802), 2 

East, 357 ; 102 E. R. 405. 

3505. In mitigation of punishment.] — 

R. V. Templeman, No. 3475, ante. 

3506. When facts should have been 

proved at the trial.] — R. v. Roch (1755), Say. 233 ; 
96 E. R. 863. 

3507. .]— -R. V. Wilson (1791), 4 

Term Rep. 487 ; 100 E. R. 1134. 

3508. .] — R. V. Halpin (1829), 9 

B. & C. 65 ; 4 Man. & Ry. Iv. B. 8 ; 2 Man. & By. 
M. C. 63 ; 7 L. T. O. S. M. 0. 75 ; 109 E. R. 25. 

3509. .]— R. t;. Oox (1831), 4 C. & P. 

538. 

3510. .] — R. V. Lloyd (1832), 4 

B. & Ad. 135 ; 2 L. J. K. B. 214 ; 110 E. R. 406. 
Annotations : — Refd. 11. v. Nott (1843), 4 Q. B. 768. Mentd. 

R. V. Castro (1874), L. R. 9 Q, B. 350. 

3511. .] — R. V. Gregory, No. 3488, 

ante. 

3512. Affidavit in aggravation of offence.] — 

R. ??. Turner (1718), 1 Stra. 139 ; 93 E. R. 435. 

3513. .] — R. V. Sharpness (1786), 1 

Term Rep. 228 ; 99 E. R. 1066. 

3514. .] — R. V. Archer, No. 3503, 

ante. 

3615. .]— R. V. Wilson, No. 3507, 

ante. 

3516. .] — R. V. Morgan (1809), 11 

East, 457 ; 103 E. R. 1080. 

E. By whom Judgment pronounced. 

3517. Death of judge since triai.] — R. v. Shipton 
(1730), 1 Barn. K. B. 401 ; 94 E. R. 270. 

3518. .] — Prisoner was convicted at borough 

quarter sessions, but sentence was postponed 

pending the hearing of an appeal to the C. 0. A. 
The appeal was dismissed. The recorder having 
died before the next quarter sessions : — Held : the 
new recorder had jurisdiction to pass sentence upon 
prisoner. — R. v. Pepper, R. v. Platt, [1921] 3 


F. Form and Record of Judgment. 


3520. Time & place of punishment — Not part of 
sentence.] — The time & jdace of execution of a 
convicted felon is no part of the scntence.- 
Doyle & Valltne’s Case (1768), 1 Leach, 67. 

3521. .] — It is not the ordinary 

practice of any ct. of criminal jurisdiction, to make 
the day upon which execution of any corporal 
punishment is to be done, a part of the original 
sentence. The time of inflicting such punishment 
is usually left either to the discretion of the officer 
to whom the execution of the sentence belongs, 
or is appointed by a particular rule of the ct. or 
statute which awards the punishment. — A tkinson 
V. R. (1785), 3 Bro. Pari. Cas. 517 ; 1 E. R. 1471. 
Annotations: — Mentd. R. v. Holt (1793), 5 Term Rep. 436 ; 

R. V. Gregory (1847), 16 L. J. Q. B. 281. 

3522. .] — In murder it is not essential 

to award the day of execution in the sentence, the 
statute in that respect being only directory ; & 
if a wrong day is awarded it will not vitiate the 
sentence if the mistake is discovered & set right 
during the assizes. — R. v. Wyatt (1812), Russ. & 
Ry. 230, C. C. R. 

3523. Consecutive sentences may be awarded — 
General rule.] — Consecutive sentences should be 
imposed sparingly. — R. v. Clarke (1913), 9 Cr. 
App. Rep. 116, C. C. A. 

3524. Accused already serving one term.] — 

A judgment of imprisonment against a deft, to 
commence from & after the determination of an 
imprisonment to which a prisoner has been already 
sentenced for another offence is good in law. — 
Wilkes v. R. (1769), 4 Bro. Pari. Cas. 360 ; Wilm. 
322 ; 2 E. R. 244 ; sub nom.. R. v. Wilkes, 4 


Burr. 2527 ; 19 State Tr. 1075, H. L. 

AnvMalions : — Consd. Castro v. R. 0 881), 6 App. Cas. 229. 
Refd. Buttv. Conant (1820), 1 Brod. & Bing. 548 ; O’Con- 
nells. R. (1844), 11 Ci. & Fin. 155 ; R. v. Cntbush (1867), 
L. R. 2 Q. B. 379; R. v. Martin, [1911] 2 K. B. 450. 
Mentd. Eutick v. Carrington (1765), 2 Wils. 275 ; Barring- 
ton V. R. (1789), 3 Term Rop. 499 ; Steel v. Sowerby 
(1795), 6 Term Rep. 171 ; Thclluason v. Woodford (1798), 
4 Ves. 227 ; Wood v. Plant (1807), 1 Taunt. 44 ; Beauchamp 
V. Tomkins (1810), 3 Taunt. 141 ; Moody v. Stracey (1812), 
4 Taunt. 588 : Stockdale v. Hansard (1839), 2 I’er. & Dav. 
1 ; Gray v. R. (1844), 6 State Tr. N. S. 117 ; Re Reay 
(1847), 8 L. T. O. S. 476 ; Douglas v. R. (1848), 12 Jur. 
974 ; Wray v. Toke (1848), 17 L. J. M. C. 183 ; Wright v. 
R. (1849), 14 Q. B. 148 ; Eastern Archipelago Co. v. R. 
(1853), 2 E. & B. 856 ; Ex p. Newton (1855), 4 E. & B. 


PART VII. SECT. 7, SUB-SECT. 17.— 
E. 

b. Capital sentence — Court of King^s 
Bench .] — A erlminal convicted at a 
ct. of oyer & terminer of a capital 
felony may be brought up to the Ct. 
of K. B. for sentence. — R. v. Kenricy 
(1836), 5 O. S. 317.— CAN. 

o. Another judge of same cmiri .] — • 
Whereas an accused is convicted before 
one judge of the Sessions with Juris- 
diction to try indictable offences under 
Criminal Code, Part XVHI., & before 
sentence is pronoimoed, the judge 
becomes incapacitated or unable for 
any reason to pronounce sentence, 
another judge of the same coui’t 
within the same territorial district, 
may impose the sentence. — R. v. 


Desmakais (1922), Q. R. 34 S. C. 513 ; 
40 Can. Ciim. Cas. 214. — CAN. 

d. Next judge of assize .] — Prisoner 
was found guilty at the assizes, 
but the judge who presided at the 
trial did not pronounce or record 
sontenco, but bound the prisoner by 
recognisance to appear & receive 
sentence at the ensuing assizes. The 
next judge of assize entertaining doubts 
as to his jurisdiction, the offence not 
being a capital felony, declined to 
pronounce sentence. Prisoner was, 
thereupon, bound by recognisance ro 
appear in the Ct. of Q. B., & receive 
sentence. The proceedings having 
boon removed by certiorari : — Held : 
next going Judge of assize had juils- 
dlotion to pronounce sentence ; a 


judge at a subsequent assizes has 
jurisdiction to pronounce sontenco 
upon a 

assizes, aw won m iiu^'i-iciucttiiuurB. — 
R. V. CiTARLETON (1839), 2 Jchb & S. 
54 ; 2 1. L. R. 50.— IR. 

e. Court of Criminal Appeal.] — 
In a case where a prisoner pleaded 
guilty to an Indictment for larceny, 
which sot forth a previous conviction 
for felony, & the judge, feeling doubts 
as to bis power to pass sentence of 
transportation, reserved the question 
tor the consideration of the Ct. of 
Criminal Anneal, without sentencing 
prisoner i/eZd ; that t he ct. of 
criminal appeal had no pnisdicUon to 
entertain such a case. — R. v. Byrne 
(1850), 1 1. C. L. R. 100.— IR. 
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869: R. V. Charlesworth (1861), 1 B. & S. 460 ; Castro 

V. Murray (1875), 32 h. T. 675 ; Brodlauffh v. R. (1878), 

3 (i. B. I). 007 ; Hines v. Hines & Burdett, [1918] P. 364 ; 

Gibbs V. Gibbs Sc Heathcote (1920), 123 L. T. 206. 

3525. Accused found ^ilty on more than 

one charge.]— B. v. Williams (1790), 1 Leach, 
629, C. C. B. 

Annotation : — Refd, R. v, Castro (1880), 5 Q. B. D. 490. 

3526. .] — In an indictment for per- 

jury, O. was charged in one count with com- 
mitting the offence in an action in the Ct. of 
Common Pleas, & in another count with the like 
offence in a Chancery suit brought by him to 
prevent the setting up of certain defences. C. was 
tried at bar, & the 3 ury found him guilty of the 
offences “ charged in & by both counts of the in- 
dictment,” whereupon he was sentenced to the 
maximum term of seven years* penal servitude on 
each count, the second term to commence at the 
expiration of the first : — Held : (1) the verdict was 
a sufficient finding of guilty on each count ; (2) 
2 Gao. 2, c. 25, does not necessarily require the 
infliction of a sentence under the previous law as 
well as that authorised by the Act ; (3) the perjury 
committed in the Chancery suit was a separate & 
distinct offence from that committed in the action 
at common law ; (4) se^parate judgments might be 
awarded upon several counts in one indictment 
charpng distinct misdemeanours ; & successive 

maximum terms of penal servitude might be in- 
flicted in respect of each count. — Castro v, B. 
(1881), 6 App. Oas. 229 ; 50 L. J. Q. B. 497 ; 44 
L. T. 350 ; 45 J. P. 452 ; 29 W. B. 669 ; 14 Cox, 
C. 0. 546, H. L. ; affg, S. C. sub nom. B. v, Castro 
(1880), 5 Q. B. D. 490, C. A. 

AniwiaUo7is : — Refd. R. v. Thomxison, [1914] 2 K. B. 90. 

Mentd. R. v. Cox & llailton (1884), 1 T. L. R. 181 ; Dixon 

V. Fairer (1880), 17 Q. B. D. 058. 

3527. Effect of reversal of judgment as 

to one charge.] — Judgment was given that on each 
of four counts of an information deft, be im- 
prisoned ; on the first count “ for the space of 
two months now next ensuing ; ” on the second 
count, “ for the further space of two months, to 
be computed from & after the end & expiration 
of his imprisonment ” for the offence mentioned in 
the first count ; on the third count, for the further 
space of two months, to bo computed in like 
manner from the end of the imprisonment on the 
second count ; &> on the fourth count, for the 
further space of two months, to be computed in 
like manner from the end of the imprisonment 
on the third count. The third count was adjudged 
on enor to be insufficient : — Held : the sentence 
on the fourth count was not thereby invalidated, 
& the imprisonment on it was to be computed from 
the end of the imprisonment on the second count. — 
Gregory B. (1850), 15 Q. B. 974 ; 19 L. J. Q. B. 
366 ; 15 Jur. 79 ; 5 Cox, 0. C. 252 ; 117 E. B. 
726, Ex. Ch. 

Annotation Refd. R. v. Castro (1880), 5 Q. B. D. 490. 


3528. Judgment should be for each separai 
charge.] — On a conviction of two separate offenc< 
of uttering counterfeit coin, in two counts, or 
judgment for two years’ imprisonment und< 
2 Will. 4, c. 34, s. 7, is bad. — B. v. Bobinson (1834 
1 Mood. C. C. 413, C. C. B. 

An^iations .’—Consd. Castro v. R. (1881), 6 App. Cas. 22 
Refd. K. V. Clarko (1853), 22 L. J. M. C. J35. 


3629. Identical concurrent sentences.] — An 

indictment contained four coimts for extortion, 
Sc three counts for uttering forged licences. The 
jury having returned a verdict of guilty upon all 
the counts, the ct. passed sentence of the same 
identical term of imprisonment upon each count 
separately. — B. v. Carter (1845), 4 L. T. O. S. 
352 ; 9 Jur. 178 ; 9 J. P. Jo. 100. 

3530. Effect of general Judgment on several 
charges — Where some counts are not good counts.] 
— O’Connell v. B., No. 3316, ante. 

3531. .] — Wliere upon an indictment 

containing nine counts, the ct. of quarter sessions 
gave a general judgment that deft, be transported 
beyond the seas for the term of fourteen years ; & 
a writ of error was brought on the ground that some 
of the counts were bad : — Held : the fourteen 
years must be taken to be the same fourteen years 
upon each count, & under 11 & 12 Viet. c. 78, s. 5, 
the Ct. of Error, if there were one good count in 
the indictment, would be bound either to pronounce 
the judgment which ought to have been pronounced 
in the ct. below, or to remit the record to the 
sessions, in order that that ct. should pronounce 
the proper judgment. — Holloway v, B. (1851), 
17 Q. B. 317 ; 2 Den. 287 ; 17 L. T. O. 8. 182 ; 
15 J. P. 629 ; 117 E. B. 1300 ; sub nom. B. p. 
Holloway, 15 Jur. 825. 

Annotations: — Refd. Latham v. Ih (1801), 5 B. & S. 635 ; 

R. V. Not?l (1914), 10 Cr. App. Rep. 255. 

3532. In felony.] — The first count of 

an indictment charged a stealing in the dwelling- 
house of D., above the value of £5. The second 
count charged simple larceny of the monies of D., 
on the day & year aforesaid. The jury process 
was to try “ whether the prisoners are guilty of 
the felony aforesaid,” & the verdict was “ that 
they are guilty of the felony aforesaid.” The 
ct. adjudged the prisoners to bo transported for 
ten years: — Held: (1) the indictment charged 
two felonies, & in that respect was good ; (2) if 
the two counts necessarily charged the same 
offence, the indictment would have been bad in 
arrest of judgment ; (3) the word “ felony ” is not 
nomen colleciivuyn ; (4) by the verdict the prisoners 
were found guilty upon one count only, not saying 
which; (5) the verdict was, therefore, bad for 
uncertainty ; (6) the judgment was also erroneous, 
not being wan*anted by the last count, & the ct. 
not being at liberty to apply the judgment to that 
part of the record, viz. the first count, wliich would 
support it. — Campbell v. B. (1847), 11 Q. B. 814 ; 

2 New Mag. Cas. 354 ; 17 L. J. M. C. 89 ; 10 

L. T. O. B. 396 ; 12 Jur. 117 ; 2 Cox, C. C. 463 ; 
116 E. B. 680, Ex. Ch. ; affg. (1846), 11 Q. B. 799. 
Annotations: — Refd. Ryalls v. R. (1848), 11 Q. B. 781; 

R. r. Charleswoi-th (1861), 1 B. & S. 460 ; Wlnsor v. R. 

(1866), L. R. 1 Q. B. 289 ; R. v. Castro (1880), 49 L. J. Q. B. 

747 ; R. V. Pierce (1887), 56 L. J. M. C. 85 ; R. v. Paul 

(1890), 25 Q. B. D. 202; Crane v. Public Prosecutor, 

[1921] 2 A. C. 299. 

3533. — — In misdemeanour.] — The first 

count of an indictment charged an assault with 
intent to ravish ; the second a common assault. 
The jury found deft, guilty of the misdemeanour & 
offence in the indictment specified, & the ct. 
adjudged him for the misdemeanour, to be im- 
prisoned two years, & kept to hard labour; — 
Held: the word “misdemeanour” was nomcn 
coUeciivum, & the finding of the jury, therefore, 


PART VII. SECT. 7, SUB-SECT. 17.— 
F. 

f. Effect of general judgmeyit on 
several charges — Where all except one 
withdrawn.) — ^At tbo trial of prisoner 
on an indictment charging in separate 


counts burglary & larceny, the former 
charge was withdrawn. The jury 
returned a general verdict of ^dlty, 
wtiich was entered up : — Held : as 
the judge had a note of the withdrawal 
of the count for burglary, &; of a 
direction by him to the jury that the 


only question for them was whether 
prisoner was guilty of larceny, he 
could subsequently order the entry of 
the verdict to be amended by adding 
the words “ of larceny.” — R. v. 
O'Connor (1883), 1 N. Z. L. R. C. A. 
274.— N.Z. 



Part VII. — ^Trial 

was in effect that deft. wa<s guilty of the whole 
matter charged by the indictment, &, conse- 
quently, that the judgment was warranted by the 
verdict. — K. v. Powell (1831), 2 B. & Ad. 75; 

9 L. J. O. S. M. C. 71 ; 109 E. R. 1071. 

Annotaiiom : — Consd. O’Connell v. R. (1844), 11 Cl. & Fin.’ 
166. Reid. Campbell v. K. (1847), 11 Q. B. 814 ; Ryalls 
V. R. (1849), 11 Q. B. 795 ; Castro v. R. (1881), C App. Cas. 
229. 

3534. .] — Ryalls v. R., No. 

2006, ante, 

3535. Record of sentence — Reference to statute 
unnecessary.] — It is not necessary in recording 
sentence to refer to the statute which gives the 
punisliment. — Murray v. R. (1816), 7 Q. B. 700 ; 
14 L. J. Q. B. 357 ; 5 L. T. O. S. 241 ; 10 J. P. 
21 ; 9 Jur. 596 ; 1 Cox, C. C. 202 ; 115 E. R. 653. 


G, Alteration of Judgment, 

3536. Alteration of sentence by court of trial— 
Before termination of sessions or term.] — Sessions 
may alter and set aside their own orders the same 
sessions. — S t. Andrews, Holborn (Inhabitants) 
V, St. Clement Danes (Inhabitants) (1704), 2 
Salk. 606 ; Holt, K. B. 511 ; 91 E. R. 514 ; sub 
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nom, St. Clement Parish v, St. Andrew, Hol- 
BORN Parish, 6 Mod. Rep. 287. 

Annotations : — Reid. R. v, Coneral Assessment Sessions JJ. 
(1887), Ryde Rat. App. 208. Mentd. Whitaker v, Wisbey 
(1852), 12 C. B. 44. 

3537. .] — R. V. Price (1805), 6 East, 

323 ; 2 Smith, K. B. 525 ; 102 E. R. 1310. 
Annotation : — ^Refd. R. ik Castro (1880), 5 Q. B. D. 490. 

3538. .] — The justices at sessions may 

alter their judgment during the continuance of the 
sessions. — R. v. Leicestershire JJ. (1813), 1 
M. & S. 442 ; 105 E. R. 165. 

Annoiaiions : — Mentd. Penney v. Slade (1839), 5 Bing. N. C. 
319; R. V. Grant (1849), 13 Jur. 1026; R. v. Walsall 
Overseers (1878), 3 Q. B. D. 467 ; Ex p. Evans, [1894] 
A. C. 10. 

3539. .] — A record will not be amended 

after the term in which it has been filed. — A non. 
(1824), M*Clc. 251 ; 148 E. R. 100. 

3540. Clerical error in record.] — Anon. 

(1837), 1 J. P. 187, n. 

3541. .] — The ct. of trial has power 

to amend a clerical error in the order of com- 
mitment.— R. V. Woolley (1909), 3 Cr. App. Rep. 

i 57, C. C. A. 

I 3542. Alteration of sentence by superior court — 
1 Erroneous judgment.] — A sentence depending upon 


3536 i. Record of sentence — Reference 
to statute unnecessary.] — An indictment 
for subornation of perjury concluding 
“ against the peace,” does not render 
erroneous a sentence awarding a 
statutable punishment, subornation of 
perjury remaining a common law 
offence, & the statute merely regulating 
the punishment. — R. r. Rowe (1830), 
3 Ir. L. Rec. 1st ser. 153, — IR. 

g. Fine dt imprisonment in alter • 
native.]— A conviction adjudging deft, 
to be imprisoned for twenty days, or 
pay £5 costs, is bad.- -R. v. Wortman 
(1858), 4 All. 73.— CAN. 

h. -.] — Pltf. was charged with 

lewd conduct & keeping a room or 
house of prostitution, & was fined $50, 
&, in event of non-payment, ordered 
to be imprisoned two months. There 
was evidence that the magistrate 
ordered him into custody, where ho 
remained till the fine was paid, but 
this was not put to the jury : — Held : 
the conviction in the alternative was 
bad, & the imprisonment thereunder 
unlawful. — Marter v. Pryor (1883), 
10 N. S. R. (4 R. & G.) 498.— CAN. 

k. Ownership of property not speci- 
fied.] — A conviction for fraudulently 
taking away lumber, describing it as 
” the property of another,” is dofec- 
tivo ; it should state the name of the 
owner . — Ex p. Holder (1806), 6 All. 
338.— CAN. 

l. Offence incorrectly described.] — 
The conviction charged that prisoner 
did ” unlawfully & maliciously cut 
& wound one Mary Kelly, with Intent 
then & there to do her grievous bodily 
harm : — Held : the addition of the 
words ” with intent to do grievous 
bodilv harm ” did not vitiate the con- 
viction, & prisoner might be lawfully 
convicted of the statutory misde- 
meanour of malicious wounding. — 
R. V. Boucher (1879), 8 P. R. 20 ; 4 
A. R. 191.— CAN. 


m. Venue of crime not stated .] — 
Prisoner was convicted of keeping a 
house of ill -fame : — Held : the con- 
viction was bad on its face for un- 
certainty in not naming a place where 
the offence was committed. — R. v. 
Cyr (1887), 12 P. R. 24.— CAN. 

n. Omission of adjudication of 
forfeiture of fine imposed.] — Prisoner 
was convicted of keeping a house of 
Ill-fame : — Held : it was defective 
because it did not contain an adjudi- 
cation of forfeiture of tho fine Imposed. 
— R. v. Cyr (1887), 12 P. R. 24.— CAN. 

o. Right of accused to copy of 


record of acguitUil.] — Tho books, indict- 
ments, & records of the ct. of quarter 
sessions, which are in the hands of the 
clerk of the peace, are public documents 
which every one who is interestod has 
a right to see ; & a deft, who has been 
tried & acquitted at tho sessions Is 
entitled to a copy of tho record of 
acquittal, & it is not necessary to 
obtain the flat of tho A.-G. therefor. — 
R. V. SnuLLY, Scully v. Peters (1901 ), 
21 O. L. T. 432 ; 4 O. L. R. 394.— 
CAN. 

A Warrant of commitment — Ccr- 
copy of sentence sufficient.] — The 
certified copy of sentence is Bufllclcnt 
warrant for the imprisonment of a 
convict in the penitentiary, Sc it is 
not necessary that it should contain 
every essential averment of the con- 
viction. — SmTlUEMAN V. R. (1004), 
35 S. C. R. 490.— CAN. 

q. Necessity for statement of 

time from which imprisonment n/7i.s‘.] — 
A waiTant of commitment need not 
state tho time from which the term of 
imprisonment shall begin to run, as 
terms of imprisonment commence on 
& from the day of the passing of the 
sentence. — Ex p. Smitheman (1904), 
35 S. C. 11. 189.— CAN. 

r. Necessity for description of 

venue.] — Where the venue is men- 
tioned in the margin of a commitment, 
in tho case of an oil'enco which does not 
require local description, it Is not 
necessary that the warrant should 
describe the place where tho offence 
was committed. — Ex p. Smitheman 
(1904), 35 S. C. R. 189.— CAN. 

g, Incomplete.] — The war- 

rant of commitment stated that the 
deft. ” did steal a certain waggon,” 
etc., without alleging the absence of 
colour of right, & without laying in 
any person the property in the waggon : 
— Held : that the warrant contained 
a siifllciently definite statement of the 
alleged crime of theft. — R. v. Leet 
(1900), 20 C. L. T. 46.— CAN. 

t. Insufficient description of those 
convicted.] — ^A conviction of ” Rosko 
& Messenger,” even if meant to be of 
two Individuals named, is bad because 
of insufficiency of description of those 
convicted. — Re Roske & Messenger, 
[1919] 1 W. W. R. 341.— CAN. 

a. Oumership of property incor- 
rectly stated.}— -SerrU)le : a conviction 
is not invalid because it convicts 
accused for stealing goods, ” the 
property of Sheldon’s Store,” the goods 
being stolen on the premises called 


Sheldon's Store but being owned by 
Sheldon’s Storage Sc Commission Co., 
Ltd.— II. V. PAiscn (1920), 2 W. W. R. 
80 ; 32 Can. Crim. Cas. 310.— CAN. 

b. Alternative conviction — Doubt as 

to which of several offences accused is 
guilty of,] — Judgment in the alternative 
cannot be passed in cases in which it 
is doubtful whether accused is guilty 
of any one of the several olToncoa 
charged, but where it Is doubtful of 
which of those offences ho is guilty, 
such an altornativo conviction is 
Illegal. — R. V. Jamurtia (1875), 7 

N. W. 137.— IND. 

c. Solitary confinement — Only when 
authorised by statute,] — Sentence of 
solitary confinement cannot be pro- 
noimced upon a jirisoner, except in 
a case where it is expressly authorised 
by statute. — Holland v. R. (1840), 
2 Jobb Sc S. 357 : 2 1. L. R. 335 ; 1 
Cr. & Dix 545.— IR. 

d. Omiscion of word unlawfully.**] 
— The omission of the word “un- 
lawfully ” is no objection to a con- 
viction where the word is not used as 
part of the description of tho offence 
in the statute creating it. — P. v. 
Mellish, Re Reid, 2 J. R. 127. — N.Z. 

0 . Dale of offence not specifically 
stated. ] — Scmble : where tho olTcneo is 
a continuing one a conviction is not 
bad merely because it does not state 
specifically tho date of the offence. — 
Re White (1907), 20 N. Z. L. R. 1208. 
—N.Z. 


PART VII. SECT. 7, SUB-SECT. 17.— 
G. 

3536 i. Alteration of sentence by court 
of trial — Before termination of sessions 
or term.] — When tho judge omitted, 
in pronouncing judgment on a con- 
viction for murder, to order that the 
bodies of prisoners should bo buried 
within tho precincts of tho gaol as 
directed by the 4 & 5 Will. IV. c. 26, 
8. 2 ; but, on a subsequent day, on 
ruling the book at the close of tho same 
assizes, in the absence of prisoners, 
ordered tho clause in question to bo 
Inserted : — Held : tho sentence was 
illegal, notwithstanding 0 & 7 Will. 
TV. c. 30, fi. 2. — R. V. Hartnett & 
Casey (1840), Jebb Cr. Sc Pr. Cas. 
302.— IR. 

3542 i. Alteration of sentence by 
superior court — Erroneous judgment .] — 
F. was indicted for a previous con- 
viction Sc subsequent felony, convicted, 
& sentenced to five years’ penal ser- 
vitude. Upon writ of error by tho 
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Sect. 7 . — The hearing : Sub-sect. 17, C?. H, Part 
VIII. Sect. 1 ; Sub-sect. 1.] 

time, passed for a period longer than the law 
authorises, cannot be reduced so as to carry it 
into effect for the prescribed legal time. 

Nor can the judgment in such a case, when im- 
peached upon error, be remitted to the inferior 
ct. to amend ; it must be reversed. — R. v. Elos 
( 1826), 6 B. & C. 395 ; 8 Dow. & Ry. K. B. 173 ; 
4 Dow. & Ry. M. C. 29 ; 5 L. J. O. S. M. C. 1 ; 
108 E. R. 147. 

Annotations : — Folld. R. v. Bourne (1837), 7 Ad. & El. 68 ; 
R. V, SUversides (1842), 3 Q. B. 406 ; iJrury v. R. (1849), 
3 Cox, C. C. 2.52. Refd. Campbell v. R. (1847), 11 Q. B. 
814. 

3543. .] — An erroneous judgment can- 

not be remitted by the Ct. of K. B. to the sessions 
to be corrected, nor can the former ct. pronounce 
another. — R. v. Bourne (1837), 7 Ad. & El. 58 ; 
6 L. J. M. C. 129 ; 112 E. R. 393 ; sub nom. 
Bourne v. R., 2 Nev. & P. K. B. 248 ; Nev. & 

P. M. C. 339 ; Will. Woll. & Dav. 455 ; 1 J. P. 
186 ; 1 Jur. 542. 

Annotations : — Consd. Holloway v. R. (1851), 17 Q. B. 317. 
Refd. O’Connell v. R. (1844), 1 Cox, C. C. 413 ; Gregory 
V. Brunswick (184G), 3 C. B. 481 ; Campbell v. R. (1847), 

11 Q. B. 814 ; R. v. Drury (1849), 3 Cox. C. C. 544. Mentd. 
Pollittv. Forrest (1847), 11 Q. B. 962 ; Douglas r. R. (1848), 

12 Jur. 974. 

3544. — A ct. of quarter sessions 

having, on conviction under the first mentioned 
Act, passed sentence of imprisonment with hard 
labour, this ct., on error, reversed the judgment 
& discharged deft. — R. v. Silversides (1842), 3 

Q. B. 406 ; 11 L. J. M. C. 82 ; 6 J. P. 584 ; 114 
E. R. 563 ; sub nom. Silversides v. R., 2 Gal. & 
Dav. 617 ; 6 Jur. 805. 

Annotation : — Refd. Campbell t\ R. (1847), 11 Q. B. 814. 

3545. .] — H. was convicted of obtain- 

ing goods by false pretences, <fc also pleaded guilty 
to a charge of having been previously convicted 


AND Procedure. 

of a like offence. He was sentenced to seven years* 
penal servitude : — Held : the term of seven years 
was wrong, & ought to have been for five years. — 
R. V. Horn (1883), 48 L. T. 272 ; 47 J. P. 344 ; 
15 Cox, C. C. 205, 0. 0. R. 

3546. .] — Wliere, though the prose- 

cution has abandoned a count in the indictment, a 
general verdict has been returned, the ct. may 
amend the record of the verdict. — R. v. Proctor 
(1923), 17 Cr. App. Rep. 124, C. C. A. 

3547. Offence by undischarged bank- 

rupt.] — The punishment to which by Bkpey. Act, 
1883 (c. 52), s. 31, an undischarged bkpt. who 
obtains credit without disclosing the fact that he 
is an undischarged bkpt. is liable, is imprisonment 
with hard labour for one year under Debtors Act, 
1869 (c. 62), s. 13, not imprisonment for two years 
under sect. 13 of that statute. If a statute pro- 
vides two degrees of punishment & it is doubtful 
which is the proper punishment for an offence, the 
ct. will apply the lighter. — R. v. Turner, [1904] 
1 K. B. 181; 73 L. J. K. B. 46 ; 89 L. T. 676; 
68 J. P. 15 ; 52 W. R. 214 ; 20 T. L. R. 67 ; 48 
Sol. Jo. 85 ; 20 Cox, C. 0. 590, C. C. R. 

3548. Clerical error in record.] — Prisoner 

was found guilty of an attempted larceny, but the 
record as drawn up stated that he was guilty of the 
felony : — Held : if this mistake had not been made 
a sentence of three years’ penal servitude could 
not have been passed. The sentence was accord- 
ingly reduced to one of twenty months’ imprison- 
ment with hard labour, & the record amended to 
accord with the verdict. — R. v. Maloy (1914), 10 
Cr. App. Rep. 52, 0. C. A. 

See Criminal Appeal Act, 1907 (c. 23). 

H. Place of Judgment. 

3549. Trial in one county — Sentenced in another 
county.] — R. v. Hales, No. 3090, ante. 


Part VIII. — Special Pleas. 


Sect. 1.— PLEA OF AUTREFOIS ACQUIT AND 
AUTREFOIS CONVICT. 


Sub-sect. 1. — In General. 


3550. May be joined with plea of not guilty.] — 

To an appeal of manslaughter, a plea of autrefois 
convict & not guilty of the felony & murder afore- 
said, is not bad. — Bradley v. Banks (1611), 
Cro. Jac. 283 ; 1 Bulst. 141 ; Yelv. 204 ; 79 E. R. 
243. 


Annotations: — Mentd. Wilson v. Law (1694), 1 Ld. Ravm 
20 ; R. V. Tuchin (1704), 2 Ld. Kaym. 1061 ; Billingsley 
u. Taps (1732), 2 Barn. K. B. 137. 


3551. .] — R. V. Welsh (1828), MS. Car. 

Supp. 56, cited in Archbold’s Criminal Pleading, 
26th ed. p. 159. 

3552. Issue of autrefois acquit & not guilty 


Not triable at the same time.] — The jury cannot 
be charged at the same time to try the two issues 
of autrefois acquit, & not guilty. — R. v. Roche 
(1775), 1 Leach, 134. 

Annotation: — Mentd. R. v. Sawyer (1816), 2 Car. & Kir. 
101 . 

3553. Cannot be pleaded after plea of not guilty.] 

’ — ^Applt. & another person were charged upon a 
coroner’s inquisition with the murder of a cliild, 
& applt. was also charged alone upon an indictment 
with the manslaughter of the cliild, to both of 
which they pleaded respectively not guilty. 
Counsel for the prosecution offered no evidence 
upon the coroner’s inquisition for murder, <te the 
jury by direction of the judge found a verdict of 
not guilty upon the inquisition. Before the jury 


Crown for the purpose of amending the 
sentence, seven years being the mini- 
muiri under the circumstances, neglect 
of the provisions of the statute regu- 
lating the procedure upon indictment 
for subsequent felony, 24 & 25 Viet, 
c. 96, s. 116, was inferable from the 
record ; — Held : these provisions were 
material, & the ct. quashed tlio con- 
prisoner.—- 

R. V. Fox (1866), 15 W. K. 106.— IR. 

PART VIII. SECT. 1, SUB-SECT. 1. 

t. May be joined with plea of not 
guilty — At “ speedy trial,”] — Before 
pleading either “ guilty ” or “ not 
guilty," to a charge of stealing at a 


I " speedy trial," deft, filed a special 
I plea of autrefois convict, alleging that 
I he had, on Sept. 24, 1913, been con- 
I vlcted by two Justices of the same 
! offence. Evidence in support of the 
plea was tendered, & argument heard. 
The judge decided against deft. ; & 
j thereupon he pleaded " not guilty." 
Deft, was convicted : — Held : at a 
speedy trial accused, upon pleading 
" not guilty," has the right to raise as a 
defence the fact of a previous con- 
, victioii for the same offen(?e. — R. v. 

Taylor (1914), 26 W. L. R. 652.— CAN. 
I 8663 1. Cannot he pleaded after pica of 
j not guilty.] — Where, on an indictment 
' for murder, prisoner, by virtue of 


Criminal Justice Administration Act, 
1914, s. 39 (1), pleads not guilty to the 
offence charged, but guilty of man- 
slaughter, of which lie could be lawfully 
convicted on the indictment, A.-G., 
on refusing to ask for judgment on 
such special plea, is entitled to have 
the trial for murder proceed. {Such 
plea, of itself, does not place the 
prisoner in peril, 6c, accordingly, does 
not entitle him before sontenco to 
tender a second plea of autrefois 
convict. — R. V. Clifford (1914), 49 
I. L. T. 28.— IR. 

3653 ii. .] — The only cases in 

which a plea of autrefois acquit or 
autrefois convict can now be established 
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were sworn to try the indictment applt. handed 
in an additional plea of autrefois acquit^ &, the 
jury having been sworn, applt. was first tried upon 
that plea. By direction of the judge, the jury 
found against applt. on that plea, & he was then 
tried upon his plea of not guilty & was convicted. 
Upon appeal against the conviction on the ground 
that the judge ought to have held that the plea of 
autrefois acquit was good: — Held: applt., after 
having pleaded not guilty to the indictment, was 
not entitled to plead autrefois acquit in addition 
thereto so long as the plea of not guilty stood upon 
the record, & therefore he could not rely upon 
that plea as a ground for quashing the conviction. — 
11. V. Banks, [1911] 2 K. B. 1095 ; 81 L. J. K. B. 
120 ; 10(5 L. T. 48 ; 76 J. P. 567 ; 27 T. L. K. 575 ; 
55 Sol. Jo. 727 ; 22 Cox, O. C. 053 ; 0 Cr. App. 
Kep. 276, C. C. A. 

3554. Effect of informality.] — R. v. Chamber- 
lain, No. 2402, ante, 

3555. .] — At the trial for manslaughter 

of prisoner who was undefended, a discussion took 
place between the judge &; counsel for the prose- 
cution as to whether a plea of autrefois convict 
could be established. The judge decided that 
the plea could not be established & proceeded with 
the trial, & the jury convicted prisoner. Prisoner 
having appealed : — Held : the mere technicality 
that there had been no formal plea of autrefois 
convict, & no certificate drawn up did not prevent 
the Ct. of Criminal Appeal from doing what was 
right, & prisoner was therefore eii titled to appeal 
as if there had been a plea of autrefois conviA, & 
the judge had held there was no case to go to the 
jury upon the plea. 

Applt. was summarily convicted under Children 
Act, 1908 (c. 67), s. 12 (1), of wilfully neglecting 
her children in a manner likely to cause injury 
to their health. One of the children having sub- 
sequently died, applt. was thereupon indicted for 
manslaughter of the child, & was convicted : — 
Held: under sect. 12 (4) it is not open to a jury, 
if they come to the conclusion on the facts that 
accused is ppilty of manslaughter, to return a 
verdict of wilful neglect, &, therefore, applt. had 
not been x^^t in peril twice for the same olTence, 
A could not sustain a plea of autrefois convict. — 
R. V. Tonks, [1916] 1 K. B. 443 ; 85 L. J. K. B. 
396 ; 1 14 L. T. 81 ; 80 J. P. 165 ; 32 T. L. R. 137 ; 
60 Sol. Jo. 122 ; 25 Cox, C. C. 228 ; 11 Cr. App. 
Rep. 284, C. C. A. 

3556. Record must prove plea.] — Indictment 
charged that deft, on, etc., in the second year of 
the reign of the present King, kept a gaming house. 
Plea, that on, etc., in the fourth year of the reign 
of the present King, deft, was arraigned upon an 
indictment, wliich charged that deft, on Jan. 18, 
in the fifty -seventh year of the rei^ of the late 
King, & on divers other days & times between 


that day & the day of taking the inquisition, 
kept a gaming house, etc., to the nuisance of the 
subjects of our lord the King, & against the peace 
of our lord the King, etc. The plea then averred 
the identity of the offences described in the two 
indictments, & the acquittal of deft. Upon 
demurrer to this plea, concluding with a prayer of 
judgment of respondeas ouster: — Held: (1) the 
[ plea was bad, because the indictment upon wliich 
the acquittal was alleged to have taken place, 
on the face of it, charged an offence committed 
in the reign of the late King, & it was not competent 
to deft, to show by averment that it was for the 
same offence as that charged in the indictment 
before the ct. because that would be in effect to 
contradict the record ; (2) the Grown was entitled 
to final judgment, notwithstanding the form in 
which the demurrer concluded. 

A xilea of autrefois acquit must show that deft, 
was Icfjitimo 7nodo acquietatus, viz. that he was 
! acquitted upon an indictment sufficient to induce 
I punishment if ho had been convicted, & charging 
the same offence (Abbott, C.J.).-— R. v. Taylor 
I (1824), 3 B. & C. 502 ; 5 Dow. & Ry. K. B. 422 ; 
i 2 Dow. & Ry. M. C. 487 ; 3 L. J. O. S. K. B. 08 ; 

I 107 K. R. 820. 

' Afinotations : — As to (1) Refd. IL v. JerminRH (IB-H), 4 

L. T. O. S. 233. Generally, Mentd. Ex p. Bartlett (1813), 

7 Jur. G19 ; Gray v. R. (1814), 6 iState Tr. N. 8. 117. 

3557. ' .] — A plea of autrefois convict stated 

that x^risoner was indicted, convicted, & sentenced 
at a session of the i^eace held by adjournment on 
Priday, July 5. The record produced in support 
of the plea stated that the indictment was found 
at a session commenced & held on Monday, 
Jtdy 1 ; that the ct. was adjourned till Tuesday, 
July 2 ; & that the ct. having re-assembled on 
Thursday, July 4, was adjourned to Friday, July 5, 
when prisoner was tried A convicted : — Held : the. 
plea of autrefois convict was not proved by the 
record, inasmuch as, for want of an adjournment 
from Tuesday to Thursday, the proceedings on 
the Friday were coram no7i judicc, & therefore a 
nullity.— R. v. Bowman (1834), 6 C. & P. 337. 
Anriotatioii : — Mentd. K. v. Hughes (1835), 1 Har. & W. 313. 

3558. Verdict of jury final.] — Four x^ersons were 
tried for a lape, ux^on an indictment containing 
counts charging each as principal, & the others as 
aiders & abettors. They wore acquitted, &, it. 
being proposed on the following day to try three 
of them for another rape upon the same person, 
the second indictment being exactly the same as 
the first, with the omission only of the fourth 
prisoner, they pleaded autrefois acquit to the 
second indictment, averring the identity of the 
offences. To this plea there was a replication 
that the offences were different. Prisoners’ counsel 
put in the commitment & the former indictment, 
& also the minutes of the former acquittal, written 


are those provided for in Crimes Act, 
1908, s. 403. An accused who desires 
to plead autrefois acquit or autrefois 
convict may lose his right to do so by 
pleading “ not guilty ” when arraigned 
on the indictment. — 11. v. Holland 
(1914), 33 N. Z. L. II. 931.— N.Z. 

g. Cannot he pleaded after plea of 
Ouilly .] — If prisoner wishes to plead 
autrefois convict or autrefois acquit he 
must do so by special plea. It is too 
late to claim to sot up such plea after 
the plea of guilty. — R, v. Campbell 
(1913), 33 N. Z. L. R. 804.— N.Z 

h. Cannot he raised on appeal .] — • 
A plea of autrefois convict cannot be 
raised for the first time on aiipeal. — 
R. V. Bukns (1902), 19 S. C. 477 ; 12 
C. T. R. 882.— S. AF. 

k. Identity of offences — Onus of 

J.— VOL. XIV. 


proof.] — T. was convicted on May IG 
for selling liquor between Jan. 21 
& Apr. 18 preceding. Ho was subse- 
quently convicted for unlawfully 
keeping liquor for sale between Feb. 14 
& Mar. 24, in the same year : — Held : 
the onus was on him to prove that tlie 
two chaises were identical. — R. v. 
Marsh, lie Tennant (188G), 25 N. B. K. 
371.— CAN, 

1 . — -.J — Where a person 

is convicted of an offence committed 
at a time falling within the period 
covered by a previous information 
upon which he was acquitted, in order 
to sustain a plea of autrefois acquit he 
must show that the offence for which 
he was convicted & that for which he 
was aciiuitted were identical. — Ex p. 
Flanagan (1899), 34 N. B. R. 577.— 
CAN. 


m. .] — The burden of 

cstablisliing the plea of autrefois acquit 
is upon accused. — R. v. Carver, (1917] 
2 W. W. R. 1170.— CAN. 

n. Available in e.ctradition pro- 
ccedinas.] — Pltf. having been im- 
prisoned under the warrant of a police 
magistrate os a fugitive criminal who 
had been convicted of an extradition 
crime in the I’hillipino Islands, was 
discliarged on a writ of habeas corpus. 
Subsequently, at the instigation of 
(lefts., ho was again arrested on the 

I sarno charge under the warrant of 
another police magistrate : — Held : the 
! principle underlying the plea of autre- 
fois acquit is common to both Indictable 
offences, & extradition proceedings. — 
Vicente Sotto v. Welch (1913), 
9 Hong Kong Ii. R. 1. — HONG KONG, 
Z 
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Sect, 1. — Plea of autrefois acquit and autrefois con- 
vict: Sid>~8ect8, 1, 2 3, JL. B.] 

on the indictment. On this evidence the jury 
found that the offences were the same, & it being 
referred for the opinion of the judges, whether 
there was any evidence to justify & support the 
verdict, &, if not, whether such verdict was final, 
& operated as a bar to any further proceedings by 
the Crown upon the second indictment : — Held : 
the verdict of the jury was final, & prisoners must 
be discharged. — R. v. Lea (1837), 2 Mood. 0. C. 9 ; 
sub nom. R. v. Pabby, 7 C. & P. 836, O. C. R. 

3559. Withdrawal of plea.] — (1) When, by 
reason of some defect in the record, prisoner has 
not been lawfully liable to suffer judgment for the 
offence charged, he has not been in jeopardy in 
the sense which entitles him to plead the former 
proceeding in bar to a subsequent indictment. 

(2 ) The plea [of autrefois acquit] has not concluded 
with pleading over to the felony, which is the usual 
proper form. In strictness, therefore, prisoners 
are left without defence, & the judgment might 
be final ; but upon the whole I think they should 
now be allowed to withdraw the plea, & plead not 
guilty, which course may be better than to allow 
them to amend by adding the usual conclusion in 
bar, as that may lead to a second demurrer {per 
Cub.). — R. v. Dbuhy (1849), 18 L. J. M. C. 189 ; 
3 Cox, C. C. 544 ; previous proceedings ^ suh nom, 
Dbuby i;. R., 3 Cox, C. C. 252. 

Annotations r — As to (2) Refd. K. v. Barron, [1914] 2 K. B. 
570 ; R. V. Simpson, [1914] 1 K. B. 66. 


Sub-sect. 2. — Previous Trial Outside 

3560. Bar to trial within jurisdiction for same 
offence — Provided foreign court had competent 
Jurisdiction.] — R, v, Hutchinson (1677), 3 Heb. 
785 ; 84 E. R. 1011 ; suh nom, Hutchinson’s Case, 
cited in 1 Show, at p. 6 ; suh nom. Anon., cited in 
Mos. at p. 2. 

Annotations : — Consd. Burrows v. .Temino (1726), 2 Eq. Cas. 

Abr. 525, pi. 7. Refd. R. v. Kimberley (1729), 2 Stra. 

848 ; Gage v. Bulkoley (1744), Ridg. temp. H. 2C3. 

3561. Effect of difference in law of 

two countries.] — Applt.,a Belgian soldier, wounded 
another Belgian soldier by shooting him with a 
revolver in London. He was handed over to the 
Belgian military authorities & tried & acquitted 
by ct. -martial sitting at Calais. He was after- 
wards indicted at the Central Criminal Ct. on a 
charge of unlawful wounding: — Held: by virtue 
of a convention entered into between the English 


& Belgian govts., the ct.-martial was a ct. of com- 
petent jurisdiction, & applt. was entitled to rely 
upon a plea of autrefois acquit. — R. v. Aughbt 
(1918), 118 L. T. 658 ; 82 J. P. 174 ; 34 T. L. R. 
302 ; 26 Cox, C. C. 232 ; 13 Cr. App. Rep. 101, 
C. C. A. 

See, generally, Conflict of Laws, Vol. XI., 
pp. 444 et seq. 


Sub-sect. 3. — When Plea admitted. 

A, In General. 

3562. Validity of first indictment — Second indict- 
ment on same charge.] — Anon. (1367), Jenk. 45 ; 
145 E. R. 34. 

3563. .]— -R. V, Holme (1584), I Hale, 

P. C. 491. 

Annotation: — Reid. R. v. Dudley & Stephens (1884), 14 

Q. B. D. 273. 

3564. Conviction on former indictment — Suffi- 
ciency of evidence at first trial.] — If a prisoner 
could have been legally convicted on the first 
indictment, upon any evidence that might have 
been adduced, his acquittal on that indictment 
may be successfully pleaded to a second indict- 
ment, & it is immaterial whether the proper 
evidence was adduced at the trial of the first 
indictment or not. — R. v. Sheen (1827), 2 C. & P. 
634. 

Annotations R. v. Plant (1836), 7 C. & P. 575; 

R. V. Duffy (1849), 7 State Tr. N. S. 795. Mentd. R. v. 

Evans (1839), 8 C. & P. 765. 

3565. .] — Where a prisoner, indicted singly 

for receiving stolen goods, pleaded autrefois acquit 
under an indictment against him & four others, 
on which one was convicted & prisoner & the three 
others were acquitted : — Held : it was good. 
The plea of autrefois acquit is founded upon an 
ancient maxim of the common law of England, 
that no one ought to be brought into jeopardy of 
Ills life twice for the same offence. The question 
is whether prisoner could have been convicted 
on the former indictment, for if he could, he must 
be acquitted on the second (Gaselee, J.). — 
R. V. Dann (1835), 1 Mood. C. C. 424, C. C. R. 

3566. .] — Applt. was acquitted on a charge 

of sodomy. He was then indicted for committing 
an act of gross indecency with the same male 
person, to which he pleaded autrefois acquit : — 
Held: as the verdict of acquittal on the charge 
of sodomy did not involve an acquittal on the 
charge of gross indecency, because neither the act 
of penetration which is an essential element of the 
charge of sodomy, nor the intention to penetrate, 


PART VIII. SECT. 1, SUB-SECT. 2. 

o. Whether bar to trial within 
jurisdiction for same offence — Effect, of 
difference in law of two countries .] — 
A person was convicted in England of 
obtaining: goods by false pretences, & 
waa allowed to plead guilty to a further 
offence of the same nature for which a 
warrant was out for his arrest in 
Scotland, but in which no coinidaint 
had vet been served upon him. The 
English ct.. In passing sentence, 
declared they had taken into con- 
sideration the offence committed by 
accused in Scotland, Subsequently 
he was charged in Scotland with the 
further offence above mentioned & 
the relevancy of the complaint was 
objected to on the ground that ho had 
ali*eady tholed an assize : — Held : the 
proceedings in England could not be 
regarded as a trial of accused for the 
offence charged in the complaint ; 
he had consequently not tholed an 
assize. — Hilson v. Easson (1914), 61 
Sc. L. R. 392,— SOOT. 


PART VIII. SECT. 1, SUB-SECT. 3.— 
A. 

p. Test of admissibility of plea .] — 
The exact test is whether the evidence 
necessary to support the second indict- 
ment would havo been sufficient to 
procure a legal conviction on the first. — ■ 
R. V. Foqq (1864), 3 N. S. W. S. C. R. 
215.— AUS. 

q. .] — The test to be applied 

when the plea of autrefois convict is 
raised is to consider whether the 
evidence that was necessary to support 
the second charge would have been 
sufficient to procure a legal con- 
viction on the first charge. — Ex p. 
Spencer (1905), 2 C. L. R. 250.— AUS. 

r. .] — The true test whether a 

plea of autrefois acquit is a sufficient 
bar in any particular case, is whether 
the evidence necessary to support the 
second indictment would havo been 
sufficient to procure a legal conviction 
upon the first. — R. v. Levi, [1906J 
E. D. C. 272.— S. AF. 


3664 i. Conviclion on former indict- 
ment — Sufficiency of evidence at first 
trial.] — Whore a person has been con- 
victed of an offence, & that conviction 
has been quashed upon the ground of 
the ■wrongful admission of evidence, 
the Cro'wn cannot put him upon his 
trial again for the same offence. — R. 
V. O’Keefe (1894), 15 N. S. W. L. R. 1. 
—AUS. 

8564 ii. .] — Accused was 

convicted of perjury, but the convic- 
tion was quashed on the ground of the 
insufficiency of the evidence. The 
accused was retried & convicted for 
the same perjury, notwithstanding a 
plea of autrefois acquit : — Held : the 
quashing of the conviction on the 
ground of the Insuffloiency of the 
evidence amounted to an acquittal, & 
as the evidence necessary to support 
a conviction on tho second charge 
would have been sufficient to procure 
a legal conviction on the first, the plea 
of autrefois acquit was good. — R. v. 
Nomadader, [1918] E. D. L. 270. — 
S. AF. 
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which is an essential element of an attempt to 
commit that offence, is an essential element of 
the offence of gross indecency, <fe as it was conceded 
that applt. could not in law have been convicted 
of gross indecency on the more serious charge, the’ 
plea of autrefois acquit was not proved. — R. v. 
Barron, [1914] 2 K. B. 570 ; 83 L. .T. K. B. 786 ; 
78 J. P. 311 ; 30 T. L. R. 422 ; 58 Sol. Jo. 657 ; 
10 Cr. App. Rep. 81, C. C. A. ; previous proceedings 
(1913), 24 Cox, 0. 0. 83, C. O. A. 

AnnotcUions : — Refd. Haynes v. Davis, [1915] 1 K. B. 332; 
Bannister v. Clarke. [1920] 3 K. B. 598. 

3667. Conviction for different offences — Based 
on same facts.] — Wentworth v, Mathibu, [1900] 
A. 0. 212 ; 69 L. J. P. C. 11 ; 82 L. T. 161 ; 16 
T. L. R. 223, P. C. 

3568. .] — R. V. Barron, No. 3566, a7iie. 

3569. Act charged coincident with but not 
incidental to act previously charged.] — The plea of 
autrefois acquit is bad when the criminal act alleged 
later, though coincident with that of which there 
has been an acquittal, is in no way incidental to 
the latter. — R. v. Norton (1910), 5 Cr. App. Rep. 
197, C. C. A. 

Annotation: — Refd. K. v. Tonke (1915), 114 L. T. 81. 

3570. Previous conviction for misdemeanour — 
Cannot be pleaded to indictment for felony.] — R. v, 

Russell, No. 4671, post 

B, Offences against the Person, 

3571. General rule — Murder or manslaughter.] 

— If a man commits murder & is indicted & con- 
victed on acquitted of manslaughter, he shall 
never answer to any indictment of the same death. 
— R. V, IIOLCROFT (1578), 4 Co. Rep. 46 b ; 2 
Hale, P. C. 33 ; 3 Co. Inst. 214 ; 76 E. R. 996. 
Annotations: — CODSd. R. v. Tancock (1876), 34 L. T. 455. 
Mentd. R. v. Taylor (1824), 3 L. J. O. S. K. B. 68; 
O’Connell V. R. (1844), 11 Cl. & Fin. 155. 

3572. .] — R. V, Holme (1584), 1 

P. C. 491. 

Annotation: — Refd. R. v. Dudley & Stephens (1884), 14 
Q. B. D. 273. 


3573. Indictment for murder — Previous acquittal 
of same murder — Second indictment in different 
form.] — Prisoner pleaded that he had been acquit- 
ted on an indictment for murdering a child, bj^ 
administering a certain deadly poison, to wit, oil 
of vitriol, & by forcing the child to take, drink, 
& swallow down, a large quantity of the oil, 
knowing it to be a deadly poison, whereby the 
child became sick & distempered in Ids body, & 
by that sickness languished & died : — Held : 
a good bar to an indictment the first count of 
which was for murdering the same child by 
administering a large quantity of oil of vitriol, 
& forcing tlie child to take into Ids mouth & 
throat a large quantity of the oil, knowing that 
the oil would occasion the death of the child, 
whereby he became disordered in his mouth & 
throat, &; by the disorder, choking, suffocating, 

strangling, occasioned thereby, languished & 
died, & of wldch the second count was for murder- 
ing the cluld by administering a certain acid called 
oil of vitriol, & forcing the child to take a large 
quantity of the acid into Ids mouth & throat, by 
means whereof he became disordered in his mouth 
& throat, & incapable of swallowing his food, & 
died of the inflammation, injury, Sc disorder, 
occasioned thereby. — R. v. Clark (1820), 1 Brod. 
& Bing. 473 ; 129 E. R. 804. 

Annotation: — Consd. R. v. Tonka, [1916] 1 K. B. 443. 

3574. Previous conviction of manslaughter.] 

— (1) Autrefois convict of manslaughter, & clergy 
thereupon allowed, is a good bar in an appeal of 
murder. 

(2) Where the indictment upon which the party 
was convicted, but upon which no judgment had 
been given, was insufficient : — Held : the party may 
be indicted & arraigned again, or appealed of the 
same offence. — W rote v, Wigges (1591), 4 Co. 
Rep. 45 b ; 76 E. R. 994. 

Annotations: — Oenrrally, Refd. Penryn i?. Corbot (1595), 

Oro. Eliz. 464 ; R. v. Drury (1849), 18 L. J. M. C. 189. 

Mentd. Case of Marshalsea (1613), 10 Co. Rep. 68 b; 

Hudson V. Parker (1844), 1 Rob. Eccl. 14 ; Conway & 

Lynch v. R. (1845), 5 L. T. O. S. 458. 


3667 i. Conviction for different offences 
— Based on same facts.] — li. v. Webster 
(1858), 9 L. C. R. 196.— CAN. 

3567 ii. . ] — W hero there has 

been an acquittal deft, may be again 
prosecuted on a charge setting: up 
another legral aspect of the saino facts— - 
the principle is, that ho must not be 
punished more than once for the same 
acts or omissions, — R. v. Wetss & 
Williams (1913), 25 W. L. R. 286.— 
CAN. 

3567 iii. . ] — Whorouccusod 

was tried under Penal Code, s. 408, 
for criminal brcacli of trust of three 
sums of money allcfircd to have been 
dishonestly misappropriated on tlu*eo 
dates, & it was port of the prosecution 
case at the trial that ho had made 
three false entries to conceal the acts 
of misappropriation, & he was ac- 
quitted but was subsequently charffod i 
on the same evidence under Penal 
Code, s. 447a, in respect of said three 
entries ; — Held : ho should not be 
tried again for what were virtually the 
same ollencos charged in a different 
form. — R. V. Jhabbur Mull Lakkar 
(1922), I. L. R. 49 Calc. 924.— IND. 

8. Information for offence jrre- 
viovLSly subject of iridictment — Kriiry of 
nolle prosequi to indictment.] — Two in- 
dictments had been found against a 
traverser, on which A.-G. entered a 
Twlle prosequi, &, thereupon, filed ex 
offldo informations. The traverser 
pleaded, to the first information, that 
the ct. ought not to take cognisance 
of the offences therein specified, be- 
cause an indictment was found in this 
ct. for the same offences on which he 
was, at the request of A.-G., arraigned. 


Sc A.-G. said he would not further 
prosecute J. M., that he was the per- 
son who was so indicted & arraigned, 
& that the offences in the iiulictment & 
information were the same, & that he 
ouglit to be exempt from being com- 
pelled to answer for the offences in the 
information before any justice in any 
court, except on an indictment found, 
or presentment made, on the oath of 
twelve lawful men of the body of the 
county ; concluding with a veriflea- 
I tion & prayer of judgment If the court 
: ought to take coffni8anc.e of the in- 
formation, & that ho (the traverser) 

I might he discharged : — Held : this 
j plea of an indictment ponding was no 
I bar to an information for the same 
■ matter. Sc if the plea of a former prose - 
j cution pending could bo pleaded, the 
entry of a nolle prosequi would bo an 
answer to it. — R. v. Mitchell (1848), 
12 I. L. R. 217 ; 1 Ir. Jiir. 4.— IR. 

t. Effect of nolle prosequi.] — In a 
summons case, the Public Prosecutor 
withdrew from the prosecution before 
accused had been sOTved & accused 
was acquitted under Criminal Pro- 
cedure Code, s. 494 : — Held : the rule 
of English law, requiring accused to 
have been tried as well as acquitted 
in order to bar further proccodings, 
wliich is embodied in the present Code, 
is Inapplicable to the statutory onact- 
meuts subsequently introduced into 
the Code which are Intended to bar 
further proceedings whether accused 
can be said to have been tried or not. — 
Re Dudekula Lal Sahib (1917), 40 
Mad. 976.— IND. 

a. Two pleas of ** guilty ** for the 
same offence under misapprehension — 


Jurisdiction of court to amend by enter- 
ing pica of autrefois convict. wo 
prisoners, under the misapprehension 
that they wore merely repeating the 
confession they made when they 
pleaded guilty before the magistrate, 
pleaded guilty in the Supremo Ct. to a 
count in an indictment charging them 
with the same offence to which they 
had previously pleaded. This was 
discovered prior to sentence : — Held : 
the ct. had jurisdiction, as sentence had 
not been pronounced, to amend by 
entering picas of “ autrefois convict,” Sc 
to record judgment on those pleas tor 
accused. — R. v. Smith, R. r. Kino 
(1911), 31 N. Z. L. R. 352.— N.Z. 

PART VIII. SECT. 1, SUB-SECT. 3.— 
B. 

b. Indictment for murder — Pre- 
vious acquittal for grievous hurt .] — ' 
K., P., M., N., & O., applts., were con- 
victed by the ct. of session of attempt 
at murder. They had previously been 
tried by a deputy magistrate on a 
charge of voluntarily causing grievous 
hurt founded on same facias, & K., P., 
& M. were then acquitted, while N. Sc 
O. were convicted. N. & O. appealed 
to the ct. of session, & that ct., con- 
sidering that the evidence showed tliat 
they had been guilty of an attempt at 
murder, forwarded the record to the 
High Ct. when the conviction was 
quashed Sc a new trial ordered. The 
order referred expressly only to N. & 
O., but proceedings wore comraouced 
de novo against all the five persons, & 
they were committed to the ct. of 
session for trial on a chaigo of attempt 
at murder, & convicted, as stated 

z 2 
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-Plea of autrefois acquit and autrefois con- 

V ict: S ub ^secLfS , Bj. ] 

3575. .] — Prisoner was tried for the 

manslaughter of A., & fotmd guilty & sentenced. 
Shortly after his trial the coroner’s jury returned 
an inquisition for wilful murder upon the same 
facts. At the next assizes prisoner was arrainged 
upon such inquisition, when he pleaded autrefois 
convict. The facts of identity of prisoner 8c 
deceased having been given in evidence, & the 
judge having read the depositions wliich, as he 
thought, disclosed a case of manslaughter : — 
Held : the plea was proved. — R. v. Tancock 
( 1876), 34 L. T. 455 ; 13 Cox, C. C. 217. 

3576. Of another person by the same 

act.] — Prisoner was convicted of manslaughter, in 
Feb., & had his clergy. In Apr. following he was 
indicted for the murder of another person, but 
again found guilty of manslaughter. The stroke 
in both cases was on the same day & at the same 
time : — Held : the former allowance of clergy 
protected him against any punislmient on the 
second verdict. — R. v. Jennings (1819), Russ. 
Ry. 388, C. C. R. 

Annotation: — Refd. R. v, Brettel (1842), Car. & M. G09. 

3577. Previous acquittal of wounding with 

intent to murder — Previous conviction of wounding 
with intent to do grievous bodily harm.] — R. v, 
Salvi (1857), 10 Cox, C. C. 481, n. 

Annotation : — Refd. 11. v. Morris (1867), L. II. 1 C. C. R. 90. 

3578. Indictment for manslaughter — Previous 
conviction of assault.] — A conviction for assault by 
justices in pett-y sessions, at the instance of the 
person assaulted, & imprisonment consequent 
thereon, is not, either at common law, or under 
Offences against the Person Act, 1861 (c. 100), 
s. 45, a bar to an indictment for manslaughter of 
the person assaulted, should he subsequently die 
from the effects of ilie assault. — R. v, Morris 
( 1867), L. R. 1 C. C. R. 90 ; 36 L. J. M. C. 84 ; 
16 L. T. 636 ; 31 J. P. 516 ; 15 W. R. 999 ; 10 
Cox, C. C. 480, C. C. R. 

Annoiaiiona : — Consd. R. Friel (1890), 17 Cox, C. C. .325. 

Refd. Wemyss v. Hopkins (1875), L. R. 10 Q. B. 878; 

R. V. Miles (1890), 24 Q. B. D. 423 ; R. v. Dyson (1908), 

77 L. J. K. B. 813 ; R. v. Tonks, [1916] 1 K. B. 443. 


3579. .] — Where there has been a 

summary conviction under Summary Jurisdiction 
Act, 1879 (c. 49), for assault, & the person assaulted 
subsequently dies of injuries caused by the acts 
constituting the assault, a plea of autrefois convict 
is not a good answer by the person so summarily 
convicted to an indictment for the manslaughter 
of the person assaulted. — R. v. Friel (1890), 17 
Cox, C. C. 325. 

Annotation: — Refd. R. v. Tonks, [1916] 1 K. B. 443. 

3580. Previous acquittal of assault.] — R. 

V, Hilton (1895), 59 J. P. Jo. 778. 

3581. . Previous conviction of wilful neglect 

I under Children Act, 1908 (c. 67), s. 12.] — R. v. 

Tonks, No. 3555, ante. 

3582. Indictment for administering poison with 
intent to miu*der — Previous acquittal for murder — 
Of person poisoned at same time.] — Where a man 
had been tried & acquitted of the murder of liis 
son by poison, & he was afterwards arraigned on a 
charge of attempting to poison his wife,^ & it 


Held : the two offences were separate & distinct 
though acquitted of the murder of the son, 
prisoner nught be tried for the attempt of the life 
of the wife.— R. -p. Daones (1839), 3 J. P. 293. 

3583. .] — Upon an indictment under 

7 Will. 4, & 1 Viet. c. 85, ss. 3 & 5, for administering 
poison with intent to murder, a previous acquittal 
on an indictment for murder founded on the same 
facts cannot be pleaded in bar. — R. CoNNEiiL 
(1853), 6 Cox, C. C. 178. 

Annotation .'—Retd, R. u. White, [1910] 2 K. B. 121. 

3584. Indictment for assault with intent to do 
grievous bodily harm — Previous acquittal for 
murder.] — R. v. Bird, No. 2398, ante. 

3585. Indictment for inflicting grievous bodily 
harm & unlawful wounding — Previous conviction 

I of common assault.] — Prisoner w«ls indicted at 
j quarter sessions on counts charging him with 
I unlawfully inflicting grievous bodily harm, unlaw- 
fully wounding, unlawfully assaulting, o(;casioning 
I actual bodily harm, & common assault. The 
I jury found him guilty of common assault, & were 
i unable to agree as to the other counts. The 


above, by that ct. The picas of 
autrefois coiivict & autrefois acquit 
could not be urged as an answer to 
the charge, on which applts. were 
convicted, by any of them. — R. v. 
Panna (1875), 7 N. W. 371.— IND. 

Previous acquittal for 
assault.] — ^A panel who liad been 
acquitted in a police ct, on a charge of 
assault, havii^j in consequence of the 
death of the injured party been after- 
wards indicted for murder, the plea of 
res judicata founded on the former trial 
repelled. — H.M. Advooa'I’E v. Cobb (or 
Pairwkatiiek) (1836), 1 iSwin. 354. — 
SCOT. 

d. A panel was tried 

in police ct. for assault. The person 
lissaultod tlicreafter died ; he was 
charged with murder. Plea of res 
judicata repelled. — H.M. Advocate v. 
Stewart U866), 5 Irv. 310. — SCOT. 

e. . 1 — A person convicted 

of assault may subsequently be tried 
for murder on the Bujierveuiug death 
of the person injured by the assault. 
—H.M. Advocated. O’Connor (1882), 
10 R. (Ct. of 8css.) 40.— SCOT. 

f. Indictment for manslaughter — Pre- 
vious conviction for malicious wound- 
ing.] — Where prisoner was indicted for 
manslaughter & it appeared that before 
the death she had been convicted of 
malicious wounding in respect of same 
act which afterwards resulted in the 
death ; — Ucld : that a plea of autrefois 
convict could not be supported. — R. d. 
Woodman (1873), 2 C. A. 255.— N.Z. 


g. Indictment for shooting with in- 
tent to murder — Previous acquittal for 
murder.] — When to an indictment for 
firing at A. with intent to murder him, 
prisoner Insisted, by a plea of autrefois 
acquit, that he had been indicted for 
the murder of B., & that the murder 
of B. & the firing at A. were perpe- 
trated at one & tlie same time & plate, 
upon one & the same occasion, & with 
one & the same felonious purpose & 
object, & by one & the same jierson, & 
thereby became & constituted ono 

j entire transaction & felonious crime : — 
Held : this plea was bad. — R. v. Gray 
' (1843), 5 I. L. R. 524.— IR. 

h. Indictment for assault with in- 
tent to commit murder — Previous sum- 
mary conviction for assault inflicting 

, bodily injury.] — In an indictment for a 
j felonious assault with intent to commit 
murder, a former conviction, before 
two justices of the peace, for an assault 
so as to inflict bodily injury upon 
prosecutrix, may bo pleaded in bar. — 
R. V. Curran (1857), 9 Ir. Jur. 235. — 


k. Indictment for inflicting grievous 
bodily harm — Previous acquittal for 
manslaughter. ] — Deft, was charged with 
the manslaughter of S. & acquitted. 
It was contended that ho could not be 
subsequently tried on a charge of un- 
lawfully inflicting grievous bodily 
harm upon S. : — Held : deft, could not, 
on the original charge, have been con- 
victed of the lessor offence, & the 
acquittal was not a bar to a prosecution 


for the lesser offence. — R. v. Shea. 
(1909), 14 Can. Crim. Cas. 319.— CAN. 

l. Indictment for causing hurt — 
Previous acquittal for assault.] — A per- 
son wlio is tried & discharged for the 
offence of assault under Penal Code, 
s. 312, cannot again, upon the same 
complaint, bo tried for “ causing hurt.” 
— Kaptan V. Smith (1871), 7 B. L. R. 
App. 25 ; 16 W. R. 3.— IND. 

m. Indictment for assault tfi* rob- 
bery — Previous conviction of unlawful 
wounding.] — Two persons wore in- 
dicted for assaulting & putting prose- 
cutor in bodily fear, & stealing money 
from his person, & immediately after- 
wards feloniously wounding him. Ono 
prisoner pleaded autrefois convict, & 
evidence was given that ho had been 
summarily convicted of stealing a 
dice-box, which it appeared was stolen 
from iirosecntor on the same night & 
in the same room when & whore prose- 
cutor was assaulted & had money taken 
from his person : — Held : there was no 
evidence of the identity of the offences 
to go to the jniT on the pica. — R. v. 
Williams & Ferguson (1877), 3 C. A. 
370 ; 2 J. R. N. S. 42.— N.Z. 

n. Indictincnt for unlawful as- 
sembly — Previous conviction for being 
armed with a bludgeon at night .] — 
Prisoner was charged & convicted for 
being armed with a bludgeon at night. 
Ho was then charged for taking part 
in an unlawful assembly. Counsel 
asked leave to plead autrefois convict : — 
Held : the plea was of no validity as 
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recorder then discharged the jury & sent prisoner 1 
for trial at the assizes : — Held : judgment must be | 
entered for prisoner on the plea of autrefois 
convict— V. Guimwood (189f5), 60 J. P. 809 ; 
18 T. L. K. 70. 

3586. Indictment for burglary with violence — 
Previous acquittal for murder.] — If a party 
charged with the crime of murder committed in 
the perpetration of a burglary, be generally 
acquitted on that indictment, he cannot after- 
wards be convicted of the burglary with violence, 
as the general acquittal in the charge of murder 
would be an answer to that part of the indictment 
containing the allegation of violence. — R. v. 
Gould (1840), 9 0. &; P. 364. 

3587. Indictment for assault — Previous acquittal 
of wounding with Intent to do grievous bodily 
harm.] — An acquittal on an indictment for a rape 
could not be successfully pleaded to a subsequent 
indictment for an assault with intent to commit a 
rape, nor could an acquittal on the indictment for 
feloniously stabbing with intent to do grievous 
bodily harm be successfully pleaded to an indict- 
ment for an assault, although, in each case, the 
transaction was the same, & accused might have 
been convicted of an assault, under 7 Will. 4, 

& 1 Viet. c. 85, s. 11.— R. Gisson (1847), 2 Car. 

& Kir. 781. 

3588. :] — Where a person is acquitted 

on a charge of feloniously stabbing, with intent 
to do grievous bodily harm, such person may be 
subsequently indicted &: convicted for an assault. — 
R. V. Goadby (1817), 2 Car. & Kir. 782, n. 

3589. Previous conviction under Highway 

Act, 1835 (c. 50), s. 78.J — Applt. was convicted 
upon an information under sect-. 78 of the above 
Act for striking a horse ridden by II., & causing 
damage to H., then being upon the highway. 
Subsequently, 11. laid an information under ; 
OlTcnces against the Person Act, 1861 (c. 104), 
s. 42, for an assault, in respcci; of the same matter : I 
— Held : applt. could not be convicted under the ’ 
last summons. — Wemyss v . Hopkins (1875), i 
L. R. 10 Q. B. 378 ; 44 L. .T. M. 0. 101 ; 33 I.. T. 

9 ; 39 3. P. 549 ; 23 W. R. 091. 

Atinotations Apptvd. H. v. Milea (1890), 2+ Q. B. D. 423. ^ 

Apld. Wclton V . Tauebonio (11J08), 99 L. T. 6G8. Mentd. ! 

It. V. South Shields LiceiiHing: JJ., [1911]2K.B.l. 

3590. Previous summary acquittal of i 

assault on same day.] — Where an assault charged i 
in an indictment, & that referred to in a certificate ^ 
of dismissal by a magistrate, under 24 & 25 Viet. | 
c. 100, s. 44, appear to have been on the same day, ; 
it is primd facie evidence that they are one & the 
same assault, & if the iirosecutor alleges the con- j 
trary, it is incumbent on liirn to show that there i 
was a second assault on the same day. Deft. ! 


having appeared before the magistrate, the recital 
in the certificate of the fact of a complaint having 
been made, & of a summons having been issued, 
is sufficient evidence of those facts. — R v. 
Westley (1868), 32 J. P. 487 ; 11 Cox, C. C. 139. 

3591. Indictment for felonious wounding — Pre- 
vious summary conviction for assault.]— A plea of 
autrefois convict of an assault before justices under 

9 Geo. 4, c. 31, is a bar to an indictment for 
felonious stabbing, etc., in the same transaction. — 
R. V. Walker (1843), 2 Mood. & R. 446 ; 7 J. P. 
212 

Annoiedions : — Apld. 11. v. Elrington (1801), 1 B. & S. 688. 

Consd. H. V. Miles (1890), 21 U. B. 1). 423. Reid. H. v. 

Reid (1851), 5 Cox, C. C. 104 ; Wemyss r. Hopkins (1875), 

L. R. 10 Q. B. 378. Mentd. Hancock v. Somes (1859), 

33 L. T. O. S. 105 ; He Thompson (1860), 30 L. J. M. C. 19. 

3592. .] — Senible : a conviction for 

an cassault under 9 Geo. 4, c. 31, followed by pay- 
ment of the fine or endurance of the imprisonment, 
may be pleaded in bar of an indictrnent for felony 
in respect of the same assault, charging an assault, 
& wounding with intent to murder, etc. — R. 
Stanton (1851 ), 17 L. T. O. S. 280 ; 5 Cox, C. C. 324. 
Annotations: — Consd. R. v. Klrington (1861), 1 B. & S. 

688 : R. V. Miles (1890), 24 Q. B. D. 423. Refd. Wemyss 

V. Hopkins (1875), L. R. 10 Q. B. 378. 

3593 . Previous summary acquittal for 

assault.] — Where, under 9 Geo. 4, c. 31, ss. 27-29, 
a complaint of assault or battery has been made to 
two justices of the peace, who dismiss the com- 
plaint <&; give the party a certificate accordingly, 
the certificate may be pleaded in bar to an indict- 
ment, founded on the same facts, charging assault 
& battery, accompanied by malicious cutting & 
wounding so as to cause grievous or actual bodily 
harm. — R. v Elrinuton (1861), 1 B. & S. 688; 
31 L. J. M. C. 14 ; 5 L. T. 284 ; 8 Jur. N. S. 97 ; 

10 W. R. 13 ; 9 Oox, C. C. 86 ; 121 E. R. 870 ; 
sub nom, R. v. Ebrington, 26 .T. P. 117. 
Annotations: — Apprvd. R. v, Milos (1890), 24 Q. B. D. 423 ; 

R. V. Grimwood (1896), 60 J. P. 809. Refd. Wilkinson v. 

Dutton (1863), 3 B. & S. 821 ; Wemyss v. Hopkins (1875), 

L. R. 10 Q. B. 378. 

2594. Indictment for felonious wounding & 
unlawful wounding — Previous summary conviction 
for assault.] — A person who has been convicted 
of an assault by a ct. of summary jurisdiction, 
but has been discharged, witfiout any sentence of 
fine or imprisonment, on giving security for good 
behaviour, cannot afterwards be convicted for 
the same assault, on an indictment charging him 
with felonious wounding, & unlawful wounding. — 
R. aMiLES(1890),24 Q. B. D. 423; 59 iv. .7.M.C. 
56 ; 62 L. T. 572 ; 54 J, P. 549 ; 38 W. R. 331 ; 
6 T. L. R. 186 ; 17 Cox, 0. 0. 9, 0. C. R. 

Annotations :— Apld, Ryley v. Brown (1890), 62 L. T. 458. 

Refd. R. V. Friol (1890), 17 Cox, C. C. 325 ; Reed v. Nntt 

(1890), 59 L. J. Q. B. 311. Mentd. Haynes v. Davis. 

[19153 1 K. B. 332. 


the olicnees were not identical. — R. v. 
Campbell (1913), 33 N. Z. L. R. 804.— 

N.Z. 

o. Indictment for seduction — Pre- 
vious acquittal for abduction.] — Prisoner 
was convicted under R. S. C., c. 162, 
s. 44, relating to “ olTonces ag^nst the 
person,” for unlawfully taking an un- 
married girl under the age of sixteen 
years out of the possession & against 
the will of hor father. On same day 
prisoner was again tried & convicted 
under R. S. C., c. 157, s. 3, relating to 
” offences against public morals,” for 
the seduction of tho girl, being ijre- 
viously of chaste character, & between 
tho ages of twelve & sixteen years of 
age : — Held : tho offences were several 
& distinct, & a conviction on tho first 
indictment did not preclude a convic- 
tion on the second one. — R. v. Smith 
(1890), 19 O. R. 714.— CAN. 

p. Indictment for indecent assault 


— Previous acquittal of attempt to have 
carnal knowledge of female idiot .] — 
Prisoner, who has been acquitted of an 
attempt to have unlawful carnal know- 
ledge of a female idiot, cannot plead 
that acquittal as a bo,r to a further 
prosecution for indecent assault. — R. 
V . Burke (1912), 47 I. L. T. 111.— IR. 

q. Previous acquittal for as- 

saulting c& carnally knowing a girl 
under lO.j — person had been tried 
& acquitted on an indictment in one 
count for assaulting & carnally know- 
ing a girl under ten, & was subse- 
quently put on his trial for same 
offence upon an indictment for an 
indecent assault : — Held : tho plea of 
autrefois acquit was a good plea. — R. 
V . Lemkn (1888), 6 N. Z. L. R. 329. — 
N.Z. 

r. Indictment for gross indecency — 
Previous acquittal of indecent CLSsault.] 
— A male person who had been ac- 


uittod on a charge of indecent assault 
n other male persons was thereafter 
iargod on the same facts with being 
party to gross indecency with other 
lalo i)er8ons : — Held : ho was not 
ititled to plead autrefois acquit, as he 
3 iild not when charged with indecent 
jsanlt have been convicted of gross 
idecency, nor could he as charged 
ndor that section be convicted of in- 
ecent assault.— II. v. 1‘eteu8en, 
L9101 T. P. D. 859.— S. AF. 

s. Indictment for rape — Previous 
oquittal for murder.] — An acquittal on 
charge of murder is no bar to a sub- 
squent trial for rape, even though the 
Hdonco on both charges would to a 
Lrgo extent be the same. — R. 'w* Kerr 
L907] K. D. C. 324.— S. AF. 

t. Indictment for assault — Previous 
oquittal of wounding with intent to 
lurder.] — An acquittal on a charge 
f feloniously wounding with intent 
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Sect, 1 . — Plea of autrefois acquit and autrefois con-- 
vict: Sub-sect 3 , B. <£: C.] 

3595. Indictment for assault with intent to 
commit rape — Previous acquittal of rape.] — R. v, 

Gisson, No. 3587, ante. 

3596. Indictment for assault — Previous acquittal 
of rape — Not by acquittal of assault with intent to 
comi^t rape.] — After an acquittal upon an indict- 
ment for rape, & assault with intent to commit a 
rape, prisoner may be indicted for a common 
assault. — R. v. Dunqey (1864), 4 F. & F. 99. 
Annotation : — Refd. K. v. Ollis, [1900] 2 Q. B. 758. 

3597. Indictment for gross indecency — Previous 


C. Offences against Property. 

3598. Larceny — Previous acquittal of larceny of 
different goods — At the same time.] — Where 
prisoner had been before tried for the same steal- 
ing, though of different goods : — Held : lie could 
not be again put upon his trial, the larceny being 
the same. — R. v. Pyne (1842), 6 J. P. 508. 

3599. .] — When a person stole 

two pigs belonging to the same person at the same 
time, <& after being convicted & punished for 
stealing one of the pigs, was again indicted at a 
subsequent assize for stealing the other : — Held : 
this might legally be done. Senihle : in such a 
case the second prosecution ought not to be pro- 
ceeded with. — R. V. Brptttel (1842), Car. & M. 609. 

3600. Where act of taking is 

the same.] — I do not think it necessary in a plea 
of autrefois convict to allege the identity of the 
specific chattel charged to be taken. Suppose 
the first charge to be taking a coat ; autrefois 
convict pleaded ; parol evidence showing that the 
pocket-book was in the pocket of the coat. I 
think that would ^ support the plea, because it 
would show a previous conviction for the same act 
of taking (Erle, J.). — R. v. Bond (1850), 1 Den. 
517 ; T. & M. 242 ; 4 New Mag. Cas. 133 ; 4 
New Sess. Cas. 143 ; 19 L. ,T, M. C. 138 : 14 J. P. 
288 ; 14 Jur. 399 ; 4 Cox, C. C. 231, C. C. R. 
Annotations: — Meutd. R. v. Fadcrman (1850), 4 Cox, C. C. 

359 ; n. V. Thomas (1850), 14 ,T. V. 513, 

3601. From the same person at 

subsequent date.] — Prisoner was tried on Apr. 6, 
1863, upon an indictment which charged him with 
having, on Jan. 22, 1863, stolen 25 lbs. of copper, 
the property of A., & was acquitted. He was 
again tried on June 29, 1863, upon an indictment 


which charged him, in the first count, with having, 
on Sept. 20, 1862, stolen a riddle, the property 
of A., & in the second count with having, on Jan. 
16, 1863, stolen five shovels, also the property of 
A : — Held : prisoner was not entitled to be 
acqiiitted upon the second trial on the ground that 
the charge of stealing the riddle & shovels ought 
to have been included in the first indictment, & 
on these facts a verdict was rightly found against 
him upon a plea of autrefois acquit. — R. v. Knight 
(1864), Le. & Ca. 378 ; 9 L. T. 808 ; 28 J. P. 149 ; 
9 Cox, C. O. 437, C. C. R. 

3602. Previous acquittal of stealing where 

^ j -j — ^as indicted 

^ ^ the property of A. & 

acquitted. She was then indicted again for steal- 
ing the same boots laid as the property of B. 
pleaded autrefois acquit. It appeared that A. 
was a boy 14 years of age living with & assisting 
B., who was liis father, & that the boots were the 
property of B., but that, at the time they were 
stolen by prisoner, A. had temporarily in his 
father’s absence the charge of the stall from which 
they were stolen : — Held : A. was not a bailee, 
& the ownership of the boots could not properly 
be laid in him, & the plea of autrefois acquit could 
not be sustained notwithstanding the power of 
amendment given by Criminal Procedure Act, 
1851 (c. 100).— R. V. Green (1856), Dears. & B. 
113 ; 26 L. J. M. C. 17 ; 28 L. T. O. S. 108 ; 20 
J. P. 742 ; 2 Jur. N. S. 1146 ; 5 W. R. 52 ; 7 
Cox, C. C. 186, C. C. R. 

3603. Previous conviction for obtaining 

credit by false pretences.] — A deft, who has been 
convicted upon an indictment charging liim with 
obtaining credit for goods by false pretences cannot 
be afterwards convicted upon a further indictment 
charging him with larceny of the same goods. — 
R. V. King, [1897] 1 Q. B. 214 ; 66 L. J. Q. B. 87 ; 
75 L. T. 392 ; 61 J. P. 329 ; 13 T. L. R. 27 ; 
41 Sol. Jo. 49 ; 18 Cox, C. C. 447, C. C. R. 
Annotation : — Expld. R. v. Barron, [1914] 2 K. B. 570. 

3604. Previous conviction of uttering 

counterfeit coin given in payment for the stolen 
goods.] — On the trial of an indictment for larceny 
it appeared that prisoner having given prosecutor 
an order for certain goods, they were sent by a 
servant with directions not to part with them with- 
out the money. On the way the servant was met 
by prisoner, who said the goods were for him, & 
took them, giving two counterfeit half-crowns in 
payment : — Held : he was properly indicted for 


to murder is not a bar to an informa- 
tion for a common assault & battery. — 

R. V. Douglass (1865), 4 N. S. W. 

S. C. R. 157.— AUS. 

a. Previous acquittal for 

murder.] — On an indictment for murder 
in the statutory form, not charKing an 
assault, prisouor, under 32 & 33 Vict. 
0 . 29, B. 51 (D), cannot be convicted 
of an assault ; & acquittal of the felony 
is therefore no bar to a subsequent 
indictment for the assault. — K. v. 
Smith (1874), 34 U. C. R. 552.— CAN. 

b. Previous summary acquittal 

for same offence.] — Where a charge 
under Criminal Code, 1892, s. 262, 
of assault causing actual bodily harm 
is brought under Part 55 by tho 
election of deft, to be tried summarily, 
a conviction releases from further 
criminal proceedings. — Nevills v. 
Bullard (1897), 28 O. R. 588. — CAN 

PART VIII. SECT. 1, SUB-SECT. 3.— 
C. 

0 . Larceny — Previous conviction for 
interference with goods.] — Upon trial 
for larceny, prisoner pleaded autre^ 
foia convict & proved that he had pre- 


viously boon convicted under Com- 
monwealth Customs Act, 1901-1914, 
B. 23, upon a charge of interfering with 
the goods which were the subject- 
matter of tho charge of larceny. The 
evidence given upon both occasions 
so far as it related to prisoner’s acts 
in connection with the goods was tho 
same : — Held : as prisoner, when 
charged with tho interference, was not 
in peril of being convicted of larceny 
the plea was bad. — R. v, McNicol 
[1916^] V. L. R. 350.— AUS. 

d. Theft of package of post 

letters — Conviction before justices for 
theft of cheque contain^ in one letter .] — 
Deft., a railway mall clerk, stole a 
package containing 4 registered letters. 
He was arrested & committed by a 
magistrate for trial upon a charge of 
stealing 4 post letters. Before being 
arraigned at the assizes on this charge, 
he was brought before the same mai^s- 
trate & another justice & charged with 
& convicted by the two justices of 
stealing a cheque for 310, the property 
of a private Individual, which was one 
of the documents contained in one of 
the letters making up the package, & 
he was sentenced to three months’ 


imprisonment with hard labour. When 
deft, was brought before the ct. for 
trial on his previous commitment, a 
charge containing eight counts was 
laid against liim. He pleaded “ autre- 
fois convict,** & gave evidence of his 
conviction by the two justices. There 
was no question about the Identity of 
accused or about the fact that the $10 
cheque was contained in tho packagd. 
The trial judge decided against accused 
on his plea of ** autrefois convict,*.* in 
respect of the first seven coimts, & in 
his favour on the eighth count, which 
was for stealing tho sum of $1,345, the 
aggregate amount of three sums of 
money contained in the letters. Deft, 
then pleaded “ guilty ” on the first six 
counts & “ not guUty ** on the seventh. 
No trial took place on the seventh 
count ; & a case was reserved as to tho 
correctuosB of the judge’s decision 
against deft, on a plea of autrefois 
convict.** The six counts on which 
deft, pleaded guilty were for stealing 
three separate post letters, the pro- 
perty of the Postmaster-General, con- 
taining each a specified sum of money, 
& for stealing the same three sums of 
money without reference to the letters 
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larceny, & he might be convicted of the larceny 
notwithstanding he had been previously arraigned 
on & pleaded guilty to a charge of knowingly uttering 
the two counterfeit half-crowns. — R. v. Wkbb 
(1850), 14 J. P. 689 ; 5 Cox, C. C. 154. 

3605. Larceny of fixtures — Previous acquittal of 
simple larceny.] — In one indictment prisoners were 
charged with larceny at common law <fc for 
feloniously receiving “ the goods aforesaid.” 
They were acquitted on the ground that the 
alleged goods were a fixture in a building. They 
were then charged upon a second indictment 
under Larceny Act, 1861 (c. 96), s. 31, for stealing 
the fixture, to which charge they pleaded auirefow 
acquit. The presiding chairman at sessions held 
that plea not to be proved, & prisonei's then pleaded 
not guilty, but were convicted : — Held : the ruling 
of the chairman was right, & prisoners had not 
been in peril on the coimt for receiving in the first 
indictment. — R. v, O’Brien (1882), 46 L. T. 177 ; 
15 Cox, 0. C. 29, C. C. R. 

3606. Receiving stolen goods — Previous acquittal 
of receiving where different thief alleged.] — In an 
indictment for receiving stolen goods knowing 
them to have been stolen by a person named, the 
stealing by that person must be proved, or the 
receiver must be acquitted. — R. v. Woolford & 
Lewis (1834), 1 Mood. & R. 384. 

Annotation: — Mentd. R. v. Craddock (1850), 2 Den. 31. 

3607. Previous joint indictment with others 

for the same offence.] — R. v, Dann, No. 3565, 
ante. 

3608. Obtaining by false pretences — Previous 
acquittal of larceny.] — An acquittal of an offence 
charged as a larceny cannot be pleaded in bar to 
an indictment for the same offence charged as a 
false prefence. — R. v, Henderson (1841), Car. A 
M. 328 ; 2 Mood. C. C. 192 ; 5 .7. P. 195. 
Annotation : — Mentd. R. v. Bowon (1849), 13 Q. B. 790. 


3609. Indictment under Prevention of Crime 
Act, 1871 (c. 112), s. 7 — Previous acquittal of 
larceny from the person.] — There is no objection 
in law to trying a prisoner who has been acquitted 
of larceny, on an indictment, supported by exactly 
the same evidence of fact, under sect. 7 of the 
above Act. — R. v. Miles (1909), 3 Cr. App. Rep. 
13 ; 73 J. P. Jo. 516, C. C. A. 

3610. Illegal pawning — Previous conviction for 
larceny.] — The conviction of a pei-son for larceny 
of a chattel is no bar to liis subsequent i)rosecu- 
tion, under Pawnbrokers Act, 1872 (c. 93), s. 33, 
for illegally pawning the chattel wdiich he had 
stolen. — PiCKFORD V. CORSi, [1901] 2 K. B. 212 ; 
70 L. J. K. B. 710; 84 L. T. 627; 65 J. P. 
628 ; 49 W. R. 537 ; 45 Sol. Jo. 540 ; 19 Cox, 
C. C. 712, i). C. 

3611. Burglary & felony — Previous acquittal of 
burglary with intent to commit felony.] — ^A plea of 
autrefois acquit of a burglary where the felony is 
laid as actually committed, cannot be pleaded 
to an indictment for the same burglary laid with 
intent to commit the felony, for they are two 
distinct & different offences. — R. v. Vandbrcomb 
& Abbott (1796), 2 Leach, 708 ; 2 East, P. C. 519, 
Ex. Ch. 

Annotations: — Consd. R. v. Birchenougrh (1836), 1 Mood. 

C. C. 477. Mentd. R. v. Reid (1851), 2 Den. 88, 

3612. Housebreaking — Previous acquittal for 
burglary.] — Qu. : whether an acquittal for burglpy 
is sufficient to bar an indictment for housebreaking 
on the same facts. — R. v. Segar & Potter (1696), 
Comb. 401 ; 90 E. R. 554. 

Annotation: — Refd. He Newton (1849), 13 Q. B. 716. 

3613. Bankruptcy offence — Omitting goods from 
schedule — Previous charge of omitting other goods 
from the same schedule.] — An insolvent debtor ac- 
quitted on a former indictment for omit ting goods 
out of his schedule, may be again indicted for 


containing them, the property being 
again laid in the Postmaster-General : 
— Held : the conviction of deft, by the 
justices was not a bar to his subsequent 
conviction upon the six counts in 
n^spect of which ho first pleaded 
“ autrefois convict ” then “ guilty.” — 

R. V. Pope (1914), 26 W. L. K. 659.— 
CAN. 

e. Unlawful possession — Previous 
acquittal for theft. \ — Accused w^as 
charged under Act 48 of 1882, s. 58, 
before the special ct., Kimberley, with 
the theft of diamonds, but, the evi- 
dence showing that he was not a ser- 
vant in terms of tho sect., he was 
discharged. Thereafter he was charged 
with contravening sect. 2 of tho Act 
by having in his possession certain 
rough & micut diamonds without being 
able to give a satisfactory account of, 
or to prove his right to, such possession. 
Ho pleaded autrefois convict, but was 
found guilty & sentenced : — Held : he 
had been properly convicted, as the 
second charge had been for a dilleront 
offence, requiring evidence distinct 
from the first. — R. v. Smith (1898), 15 

S. C. 361.— S. AF. 

f. Receiving stolen goods — Pre- 
\riou8 summary acquittal of being in 
possession of same goods reasonably sus- 
pected of being stolen.] — Prisoner was 
charged before justices with having 
goods In his possession suspected to 
have boon stolon, & acquitted. He was 
subsequently ludiotod for rooeiving 
same goods knowing them to have 
been stolon, & he pleaded acquittal by 
the justices : — Held : the plea was no 
answer to the indictment. — R. v. 
Wrigley (1897), 18 N. S. W. L. R. 
160 ; 13 N. B. W. W. N. 227.— AUS. 

g. .] — -The offence of 

having possession of property suspected 
of being stolen or unlawfully obtained 
fit not ^ ving a satisfactory account of 


liow it w'as come by, is not substantially 
ilio same offence as that of receiving 
stolon projierty knowing it to be 
stolen : — Held : an acquittal on a 
charge of the former offence is no bar 
to a conviction of tho latter offence. — 
R, V. Cleary, [1914] V. L. R. 571.— 
AUS. 

h. — — " Nolle prosequi entered on 
previous indictment for larceny dt receiv- 
^ng .] — Prisoner was convicted of re- 
ceiving stolen goods, on an indictment 
containing two counts, one for stealing 
tho goods fit the other for receiving 
them, knowing thorn to have been 
stolon. Prisoner had, on a former day, 
in tho samo circuit, been indicted for 
stealing the same goods as those which 
he was charged with stealing by tho 
first count of the present indictment. 
A jury was impanelled & the trial of 
prisoner begun, but in consequence of 
it appearing from the testimony that 
prlsouor could not be convicted for 
larceny, the clerk of the Crown, who 
was conducting the prosecution by 
direction of the Attorney-General, 
entered a nolle prosequi, & then sent 
another bill before the grand jury, 
containing a count for receiving, the 
indictment on which the conviction 
took place, file on the trial he consented, 
that prisoner should he acquitted of 
the charge accordingly : — Held : a 
nolle prosequi being entered, prisoner 
could he again indicted for same 
offence. — R. v. Thornton (1878), 2 
P. fic B. 140.— CAN. 


R. t\.uLing a cow — r’revxous i 
QuUtal for stealing <£• receiving the coi 
—Prisoner was indicted for feloniouf 
& maliciously killing a cow. 1 
pleaded autrefois acquit, fic proved th 
he had been eioqultted of stealing 
TT receiving the same animal : 
Held : evidence did not support plea.- 
R. V. Fogg (1864), 3 N. S. W. S. C. ; 


215.— AUS. 

l. Robbery d? conspiracy to rob — 
Previous conviction for receiving .] — 
Ih’isoncr, having been convicted of 
unlawfully receiving stolen money 
knowing it to have been stolen, was 
subsequently found guilty of con- 
spiracy to rob & robbery. Money 
received by him in respect of which 
he was first convicted w^as part of the 
fruits of the robbery, which he was 
afterwards found guilty of conspiring to 
commit & committing : — Held : his 
conviction for receiving was not a bar 
to his conviction of robbing Sc of 
consi)iracy to rob. Tho test \va.8 not 
whether the facts before tho ct. at tho 
first trial were tho same as at tho 
second, but whether prisoner could 
have boon properly convicted on the 
first of the offences of conspiracy & 
robbery. At the first trial he was not 
in peril in respect of oil, her of these 
offences. — R. v. Horning (1922), 69 
D. L. R. 530 ; 51 O. L. R. 504.— CAN. 

m. Arson — Previous acquittal of 
arson with intent to injure.] — 'To an 
information charging him ' ^ 

fire to a stack of grain, the property 
of A. B., prisoner pleaded to a previous 
acquittal on a charge of having set 
fire to a barn, tho property of A. B. 
wdth intent to injure A. B, It was 
admitted that the setting fire in both 
cases was the samo act : — Held : tho 
evidence did not support tho plea.— 
R. V. Bingham (1881), 2 N. B. W. L. R. 
90.— AUS. 

n. Attempting to cheat — Previous 
conviction for cheating.] — As long as a 
conviction for actual cheating remaitis 
in force, a plea of autrefois convict 
is a complete defence to a charge of 
attempting to cheat. — R. v. Weiss & 
Williams (1913), 25 W. h. R. 351.— 
CAN. 

o. Pi'oeuring forgery — Prevwus con- 
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Criminal Law and Procedure. 


Seci* 1. — Plea of autrefois acquit and autrefois con- 
vict: Suh-sect, 3, C. <fc D.] 

omitting other goods not specified in the former 
indictment, but such a course ought not to be 
taken except under very peculiar circumstances. — 
R. V . Champneys (1837), 2 Mood. & R. 26. 

3614. Malicious damage endangering safety of 
persons — Acquittal on charge of felony — Subse- 
quent indictment for misdemeanour — Malicious 
Damage Act, 1861 (c. 97), s. 36, & Offences against 
the Person Act, 1861 (c. 100), s. 34-.] — An acquittal 
upon an indictment charging prisoner with a 
felony under Mahcious Damage Act, 1861, s. 35, 
& Offences against the Person Act, 1861, s. 32, is 
no bar to a subsequent indictment being i>referred 
upon the same facts for a misdemeanour under 
Malicious Damage Act, 1861, s. 36, & Offences 
against the Pei*son Act, 1861, s. 34. — R. v. Gilmore 
(1882), 15 Cox, C. C. 85. 

3615. Uttering counterfeit coin — Previous con- 
viction for felony — Subsequent indictment for 
misdemeanour — Coinage Offences Act, 1861 (c. 99).] 

— Applt. was indicted, together with two other 
prisoners, for three litterings of counterfeit coin 
on J uly 30, which is a misdemeanour under sect. 10 
of the above Act. Then applt. was tried singly 
on a second indictment for one of the same three 
utterings of counterfeit florins at C. on July 30, 
after having been convicted of uttering counterfeit 
coins at N. in Feb. 1909, wliich was a felony by 
sect. 12, because there was a second offence of 
uttering. The whole of the second indictment 
was read out to prisoner, who pleaded not jpiilty. 
Not quite the same evidence was given as in the 
previous trial, because he was being tried alone. 
Evidence was then at once called as to a previous 
conviction at N. in Feb. 1909, without waiting 
for the verdict of the jury on the subsequent 
offence: — Held: an irregularity had been com- 
mitted in contravention of the words in sect. 37 
of the Act, which say that on an indictment for 
felony under that sect, prisoner must in the first 
instance be arraigned ui)on so much only of the 
indictment as charges the subsequent offence, 
& then afterwards the previous conviction may be 
inquired into. 

A prisoner cannot plead autrefois convict to a 
felony indictment by pleading that he has just 
been convicted for tlie misdemeanour. — R r. 
Russell (1910), 6 Or. App. Rep. 78, 0. O. A. 


D. Other Cases, 

3616. Conspiracy to raise rebellion — Conviction 
as to harbouring rebels.] — A conviction by the 
privy council for refusing to take an oath as to 
harbouring rebels cannot be pleaded as res judicata 
on an indictment for conspiracy to raise the same 
rebellion. — R. v, Baillie (1684), 10 State Tr. 
647, P. 0. 

3617. Accessory before fact to felony — Previous 
acquittal as principal.] — A person who is tried for 
felony as a principal, & acquitted, cannot plead 
that acquittal, in bar of another indictment which 
charges him with being an accessory before tlie 
fact to the same felony. — R. v. Plant (1836), 7 
C. & P. 575 ; sub nom, R. v. Birchenoucut, 
1 Mood. C. C. 477, C. C. R. 

Annotation Reid. R. v. Ollls, [1900] 2 Q. B. 758. 

3618. Aiding & abetting — Previous acquittal of 
conspiracy to commit same offence.] — The fact 
that a person has been acquitted of conspiracy to 
commit a crime does not entitle liim to plead 
autrefois acquit on a charge of aiding & abetting 
the commission of the crime. — R. v. Kupferberg 
(1918), 34 T. L. R. 587 ; 13 Or. App. Rep. 166, 
C. 0. A. 

3619. Perjury — Previous acquittal of same per- 
i jury differently laid.]— Deft, was indicted in 
[ Middlesex for perjury committed in an afiidavit, 

wliich indictment, after setting out so much of 
the affidavit as contained the false oath, concluded 
with a prout patet by the affidavit affiled in the Ct. 
of K. B. at Westminster, etc., & on this he was 
acquitted : after which he was indicted again in 
Middlesex for the same perjury, with this differ- 
ence only, that the second indictment set out the 
jurat of the affidavit, in which it was stated to 
I have been sworn in London, which was traversed, 
by an averment that in fact deft, was so sworn in 
Middlesex & not in London : — Held : he was 
entitled to plead autrefois acquit^ for the jurat 
was not conclusive as to the j)lace of swearing, A 
j the same evidence as to the real place of swearing 
I the affidavit might have been given under the first 
j as under the second indictment, & therefore deft, 
had been once before put in jeopardy for the same 
offence.—R. Emden (1808), 9 East, 437 ; 103 
E. R. 640. 

Annotations: — Mentd. R. Silkstone (1842), 2 Gal. & Dav. 

396; R. V. Ratcliffo Ciilcy (1846), 9 Q. B. 18; R. v. 

Crondall (1847), 10 Q. It. 812; Re Wenham (1848), 10 

L. T. O. S. 444 ; Curtis v. Stovin (1889). 22 Q. It. D. 513. 


viction for false pretences. \ — H. was 
Indicted for fraudulently procuring in 
Queensland the commission in N. S. W. 
of tlie otfonce of forging a document. 
He pleaded that he had been already 
convicted & punished for the acts 
charged against liim on a former in- 
dictment for obtaining money by false 
pretences :-^IIeld : tlie offences charged 
in tiio indictments respectively wore 
distinct & the offence of procuring a 
forgery had been completed before the 
offence of obtaining money by false 
pretences, & therefore pmiishment for 
the former offence was not barred by 
the punishment for the latter offence. — 
R.^^Hall (No. 2), [1902] S. 11. Q 53. 

p. Separate charges of cmhczzlc- 
meni.} — Heft, was brought to trial , 
charged with having between certain 
dates, while acting as cashier in the 
office of the H. Ky., received various 
sums of money for which he was bound 
to account. & pay over, but whicli he 
fraudulently converted to his own 
use. Objection was taken on the part 
of deft., that each taking constituted 
a separate offence, & the prosecuting 
counsel thereupon, by leave of the 
judge, amended by substituting 
separate charges covering the amount 


specified in the original charge. Deft, 
pleaded not guilty to eacli of said 
charges, & was tried upon the first 
charge & found guilty of fraudulently 
not accounting, but acquitted as to so 
much of the charge as relat-ed to failure 
to pay. Prisouer was sentenced on 
the first charge, & the hearing of the 
remaining charges wore adjourned until 
Nov. 27, when the judge directed 
prisoner to bo tried at the same time 
upon charges 16, 29, & 38 : — Held : as 
the charges numbered 16, 29, & 38, 
showed on their face that they were 
in no respect identical with the first 
charge upon which prisoner was tried 
& convicted, but were for the theft of 
a different sum at a different date, the 
]>lcas of autrefois acquit 8c autrefois 
convict, which wore disallowed by the 
judge, could not have “"y 
availed prisoner. — K. v. Cross (1909), 
43 N. S. R. 320 ; 6 E. L. R. 414 ; 14 
Can. Grim. Cas. 171. — CAN. 

PART VIII. SECT. 1, SUB-SECT. 8.— 
D. 

q. Seditian ■ — - Premmis conviction 
for inciting persons to resist police — 
Arising out of same subject-matter .] — 
Prisoner during a strike made a speech 
for which he was convicted by the 


stipendiary magistrate at Wellington 
on a charge under Police Offences Act, 
1908, 8. 6, of inciting persons to resist 
the police. The magistrate in hearing 
the case admittedly hoard evidence of 
tho whole speech, though only certain 
words, not appearing in the present 
indictment for sedition, were stressed 
before him. Prisoner pleaded “ autre- 
fois convict ” to the charge of sedition : 
— Held : the plea was no answer ; the 
one speech being two distinct offences. 
— R. V . Young (1914), 33 N. Z. L. R. 
1191.— N.Z. 

3617 1. Accessory before fact to felony 
— Previous acquittal as principal.] — An 
acquittal of a man upon an indictment 
against him as principal in a felony, 
is a bar to an indictment against him 
as accessory to same felony before the 
fact. — R. V . Foy (1788), Vorn. & Scr. 
540.— IR. 

r. Previous acquittal for conspir- 
ing to commit the offence.] — It is im- 
material to a charge under Common- 
wealth Maternity Allowance Act, 
1912 (No. 8), 8. 10, that accused had 
been tried & acquitted on an indict- 
ment for having conspired with others 
to do acts unlawful by the statute & 
the facts, or some of the facts, relied on 
in support of such charge wore given 



Part VIII. — Special Pleas, 


345 


3620. Continuing oilences not again chargeable 
— Neglect to have child vaccinated.] — Where a 
parent has once been convicted under 16 & 17 
Viet. c. 100, ss. 2 &; 9, for neglecting to have his 
child vaccinated within three months of its birth, 
he cannot, although he still neglects to get the 
child vaccinated, be a second time convicted. — 
Pilcher v, Stafford (1864), 4 B. & 8. 775 ; 3 
New Rep. 463 ; 33 L. J. M. C. 113 ; 28 J. P. 
88 ; 10 .Tur. N. S. 651 ; 12 W. R. 407 ; 122 E. R. 
651 ; sub nom. Stafford v. Pilcher, 9 L. T. 759. 
Annotationa : — Distd. Allen v. Worthy (1870), L. R. 5 Q. B. 

163. Reid. Milnes v. Bale, Milnee v. Lea (1875), L. K. 

10 C. I\ 501 ; R. V. Portsmouth JJ., 11892] 1 Q. B. 401. 

3621. Effect of Vaccination Act, 

1867 (c. 84), s. 31.]— On Mar. 30, 1869, A. was 
convicted for disobeying an order of a justice to 
cause Ills cliild to bo vaccinated witliin seven days 
from the date of such order. Subsequently the 
registrar of births & deaths gave him notice to 
procure the vaccination of the child, which he 
failed to do ; &; on Apr. 29, another information 
came on to be heard against liim, when he was 
ordered to have the child vaccinated within seven 
days from the date of such order. At the hearing 
he produced a certidcate in the form given in 
schedule B. to the above Act, & signed by a medical 
practitioner, certifying that the child was not in 
a fit state to be vaccinated, & postponing the 
vaccination until June 20. He did not obey the 
order made upon him, & on May 13, 1869, another 
information under above Act, s. 31, came on to 
be heard against him for disobedience of such 
order, lie again produced the certificate above 
mentioned, but he was convicted : — Held : (1) the 
justices were not deprived of the jurisdiction to | 
convict him, by reason of the former conviction ; ' 
(2) the certificate was not a bar to the proceeding 
but the justices had jurisdiction to consider 
whether it was given bond fide or not, & if they 
though it was not, they might consider that A. 
had shown no I’casonable ground for his omission 
to carry the order into etlect. — Allen ik Worthy 
(1870), L. R. 5 Q. B. 163; 39 J.. J. M. 0. 36; 
21 L. T. 665 ; 34 J. P. 263. 

Annotations As to (1) Consd. Knight r. Halliwoll (1874), 

L. R. 9 Q. B. 412 ; Keimard v. Simmons (1884), 1.5 Cox, 

C. C, 397. Refd. Tebb v. Jones (187 7), 37 L. T. 57G ; R. 


V . Brooklehurst (1891), 61 L. J. M. C. 48 ; R. v , Portsmouth 

JJ., [1892] 1 Q. B. 491. As to (2) Refd. Hinds r. Elsam 

(1903), 88 L. T. 867. 

3622. Neglect to keep dog under control.] — 

Applt. was charged with non-compliance, on 
I Aug. 21, 1889, & ten days thereafter, with an order 
I made by justices under Dogs Act, 1871 (c. 56), 

I s. 2, requiring him to keep a dangerous dog under 
proper control. No evidence was given to support 
i the charge except as to Aug. 21, & the charge was 
i dismissed on the ground that the offence bad not 
I been made out. Subsequently applt. was charged 
I with not keeping the dog under proper control on 
I Aug. 21, simply. This charge was proved & 
j applt. was convicted : — Held : as applt. was put 
I in peril & might have been convicted on the first 
hearing, the matter was res judicata on the second 
hearing, & the maxim nemo his vexari dehet applied. 
— Ryley V. Brown (1890), 62 L. T. 458 ; 54 J. P. 
486 ; 17 Cox, C. C. 79, 0. C. R. 

3623. Leaving children chargeable.] — On 

Oct. 1, 1898, the three children of prisoner became 
chargeable to the parish of P., & had ever since 
remained chargeable. On Nov. 13, 1900, prisoner 
was convicted imder Vagrancy Act, 1824 (c. 83), 

I s. 4, for running away & leaving the children charge 
1 able, & was sentenced to imprisonment. On Jan. 
j 22 a warrant was issued for his arrest in respect 
I of a like offence, & on Dec. 14, 1903, he was arrested 
I thereunder : — Held : on the ground that there 
; had been a continuous chargeability of the children, 

I there could be but one offence, & for that prisoner 
had already suffered punishment. — Paddington 
Guardian.s V. Sullivan (1903), 68 J. P. 23. 

3624. Information for driving car at speed 
exceeding twenty miles — Previous conviction for 
dangerous driving — Motor Car Act, 1903 (c. 36), 
ss. 1, 9.] — The driver of a motor-car was convicted 
under above Act, s, 1, of driving his motor-car in 
a manner wliich was dangerous to the public. 

Evidence was given as to speed, & the question 
I of speed, besides other circumstances, was taken 
I into consideration on such conviction. He was 
' then charged on a second information 'with driving 
I his car at a speed exceeding twenty miles an hour, 

I contrary to sect. 9 of the Act : — Held : (Jklf, J. 
i diss.), as the question of speed had been taken 


ill proof of conspiracy. — R. v. Ekson, 
[1914] V. L. R. 144.— AUS. 

s. Conspiracy to commit an offence 
— Previous trial for offence.] — The 
]»lea of autrefois acquit is not available 
III respect of a charffo of conspiracy ; 
the oilence of conspiring to commit an 
indictable oilence is quite distinct from 
the oilence itself. — R. v. Weiss & 
Williams (1913), 25 W. L. R. 351.— 
CAN. 

— '.] — Wlicrc a person 
has Tieen tried for a speciilc ofl’ence 
6c acquitted, & he is subsequently 
charged with conspiracy of which that 
offence is alleged to form a part : — 
Held : an acquittal is conclusive ; & 
it would be a very dangerous principle 
to regard a judgment of not guilty as 
not fully establishing the innocence of 
the person to whom it relates. — R. v. 
IjALit Mohan OHuoKERBUTTy (1911), 
1. L. R. 38 Calc. 559. — IND. 

a. Assault on police constable — 
Previous acquittal for resisting another 
constable in execution of his duty .] — 
The dismissal of a charge of resisting 
constable A. in the execution of his 
duty is no bar to a charge of assaulting 
constable B. in the execution of his 
duty even though the two charges 
arise out of the same sot of facts, & the 
evidence on both is substantially the 
same. — McLiney v. Minster, [1911] 
V. L. R. 347.— AUS. 

b. Previous conviction of 


being drunk d; disorderly.] — A person 
convicted of being “ drunk & dis- 
orderly ” was upon same evidence 
convicted subsequently of assaults 
upon the police : — Held : the first 
conviction was a bar to the second on 
the ground that no person shall he 
convicted twice for thc^ same offcnce.- 
R. (Flynn) v. County Cork JJ. 
(1909), 43 I. L. T. 154.— IR. 

0 . Assisting in keeping a gaming 
house — Previous conviction for betting 
there.] — Appet. was charged imder 
Games, Wagers & Betting Houses Act, 
1902 (No. 18), 8. 19 (2). wdth being 
found in a betting house & convicted, 
the evidence showing that ho was not 
only there but was assisting the keeper 
thereof. 

He was then charged with assisting 
the keeper, &, the deposition in the 
former case being put in by consent as 
the evidence in the case, was convicted : 
— Held : as ho had not been convicted 
a second time upon the same facts 
within the meaning of the maxim nemo 
debet bis puniri pro uno delicto since 
though the same evidence was given 
in each case the facts necessary & 
material to the proof of each charge 
were distinct. — Ex p . Spencer (1905), 
5 S. R. N. S. W. 250.~AUS. 

d. Election offences.] — Prisoner was 
indicted for having applied for & 
voted on a ballot in another person’s 
name at a Dominion election, on which 


charge he was acquitted. He was 
subsoquoiitly indicted & convicted for 
perjury in having on same occasion 
taken the oath of identity : — Held : 
the offences were distinct : the 
personation being coinploto under 
Dominion Election Act, 1900, s. 114, 
when he applied for the ballot ; while 
the perjury, which was an offence 
under Criminal Code, was not com- 
mitted until, on Ixdng challenged, he 
took the false oath ; & therefore, a 
plea of autrefois acquit could not l)(? sot 
up as an answer to the subsequent 
indictment. — R. -a, Quinn (1905), 1 1 
O. L. R. 242 ; 6 O. W. R. 1011.— CAN. 

e. Prosecution as British subject — 
Previous acquittal as foreign citizen .] — 
Prisoner being charged as a citizen of 
the U.S., was acquitted on proving 
himself to be a British subject. He 
was then indicted as a subject of Her 
Majesty, & pleaded autrefois acquit : — 
Held : the plea was not proved, for 
that the offence in the case of a foreigner 
& a subject is substantially different, 
the evidence, iiTospectivo of national 
status, which would convict a foreigner, 
being insufficient as against a subject ; 
& prisoner, therefore, was not in legal 
peril on the first indictment. — R. v. 
Magrath (1807), 26 U. C. K. 385.— 
CAN. 

f. Recognisance to keep peace A — 
To sen, fa. on a recognisance to keep 
the peace towards H.M., charging an 
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Sect, 1 . — Plea of autrefois acquit and autrefois con- 
vict: Su b-sect. 3, D, ; suh-sect, 4,] 

into consideration on the conviction under sect. 1, 
the conviction wa.s a bar to a conviction under 
sect. 9 for driving at a speed exceeding twenty 
miles an hour. — Welton v, Taneborne (1908), 
99 L. T. 668 ; 72 J. P. 419 ; 24 T. L. R. 873 ; 
21 Cox, C. C. 702 ; 6 L. G. R. 891, D. 0. 

SeCf further^ Street & Aerial Traffic. 


Sub-sect. 4. — Matters not giving Grounds 
FOR Plea. 

3625. Discharge of Jury on previous trial — 
Discharge during trial.] — R. v. Whitebread (1679), 
7 State Tr. 311. 

Annotations: — Consd. R. v. Charlesworth (ISfil), 1 B. & S. 
460. Re£d. R. u. Kinlock (1746), Fost. 16, 28 ; Wlnsor 
V. R. (1866), 6 B. & S. 143. 

3626. .] — R. V. Kinloch, No. 3222, 

ante, 

3627. .]— R. V. Gould (1763), 18 

State Tr. 415, n. 

Annotation: — Refd. R. v. Charlesworth (1861), 1 B. & S. 
460. 

3628. .] — Wliere, in a case of mis- 

demeanour, the jury are improperly, & against 
the will of deft., discharged by the judge from 
giving a verdict after the trial has begun, this is 
not equivalent to an acquittal, nor does it entitle 
deft, to judgment quod eat sine die. At the trial, 
a material necessary witness for the Crown re- 
fused to give evidence, & was committed for con- 
tempt, whereupon, at the application of counsel 
for the Crown, deft, objecting, the judge discharged 
the jury from giving any verdict. The ct. in that 
case refused to allow deft, to add a plea puis 
darrein conthiuance, stating the above facts on 
the ground that tliis would be to allow double 
pleading, & also, as the facts would be set out on 
the record, deft, could take advantage of them. — 
R. V, Charlesworth (1861), 1 B. &; S. 460 ; 31 
L. J. M. C. 25 ; 5 L. T. 150 ; 25 .T. P. 820 ; 8 
Jur. N. S. 1091 ; 9 W. R. 842 ; 9 Cox, C. C. 44; 
121 E. R. 780. 

Annotations : — Folld. R. V. Lewis (1909), 78 L. J. K. B. 722. 
Reid. R. V. Heytesbury (1803), 8 L. T. Slf) ; Wineor v. 
R. (1866), L. R. 1 Q. B. 390 ; R. v. Richardson (1913), 
108 L. T. 384. 

3629. Discharge on failure to agree.] — 

Prisoner was indicted for an indecent assault. 
Upon his trial at the Middlesex sessions the jury, 
not being able to agree upon their verdict, were, 
after being locked up five hours, discharged from 


giving a verdict. Upon his second trial at the 
Central Criminal Ct. it was objected, upon his 
arraignment, that prisoner could not be tried again, 
the judge having discharged the jury from giving 
their verdict of his own caprice, & not from any 
illness of the jurors, or any real necessity having 
arisen for their discharge : — Held : the judge 
presiding at the trial was sole judge as to whether 
a necessity for such a proceeding as discharging 
the jury had arisen, & a discretionary power was 
vested in him. He must exercise that discretion 

6 the discharge of jury was no bar to a second trial. 
— R. V. Davison (1860), 2 F. & F. 250 ; 8 Cox, 
C. C. 300. 

Annotations: — Reid. R. v. Charlesworth (1861), 1 B. & S. 
460 ; Winsoru. R. (1866), L. R. 1 Q. B. 390 ; R. v. Lewis 
(1909), 78 L. J. K. B. 722 ; R. v, Richardson (1913), 
108 L. T. 384. 

3630. .] — Wliere a trial has proved 

abortive, & no verdict has been given, there is 
no rule of law to prevent prisoner being again 
put on a second trial, the maxim that a man is 
not to be put in peril twice for the same offence 
applying only to cases where verdicts have been 
given.—WiNSOR v. R. (1866), L. R. 1 Q. B. 390 ; 

7 B. & S. 490 ; 35 L. J. M. C. 161 ; 30 J. P. 374 ; 
12 Jur. N. S. 561 ; 14 W. R. 695 ; siib nom, R. 
V, W^iNSOR, 10 Cox, C. C. 327, Ex. Ch. 

Annotations R. v, Murphy (1869), L. H. 2 P. C. 

535 ; A.-G. for New South Wales v, Murphy (1870), 21 
L. T. 598 ; R. v. Payne (1872), 41 L. J. M. C. 65 ; R. v. 
Bradlaugh (1883), 15 Cox, C. C. 217 ; R. v. Lewis (1909), 
78 L. J. K. B. 722 ; R. v. Richardson (1913), 8 Cr. App. 
Rep. 159 ; Crane v. Public Prosecutor, [1921] 2 A. C. 
299. Mentd. Droege v. Suart, The Karnak (1869), 
L. R. 2 P. C. 505 ; R. v. Littlechild, R. r. Heslop (1871), 
40 L. J. M. C. 137. 

3631. Acquittal on ground of defective indict- 
ment.] — A non. (1484), .Jenk. 162 ; 145 E. R. 104. 

3632. .] — The pica of autrefois acquit is a 

good plea only when the acquittal is upon an 
indicfment sufficient in law. — R. v, Vaux (1591), 
4 Co. Rep. 44 a; 2 Hale, P. C. 251 ; 76 E. R. 992. 
Annotations: — Refd. Wrote v. Wigges (1591), 4 Co. Rep. 

45 b; Gardiner v. Spurdant (1617), Cro. Jac. 438; 
Willmottu. Tiler (1701), 12 Mod. Rep. 448 ; R. v. Rhodes 
& Cole (1703), 2 Ld. Kaym. 886 ; Jones u. Givin (1713), 
Gilb. 185 ; R. v, Aylett (1785), 1 Term Rep. 63 ; Gray 
V. R. (1844), 6 State Tr. N. S. 117 ; Conway & Lynch 
V. R. (1845), 5 L. T. O. S. 458 ; R. v. Drury (1848), 3 Car. 
& Kir. 190, 193 ; R. v. Drury (1849), 18 L. J. M. C. 189. 

3633. .] — Wrote v. Wioges, No. 3574, 

ante, 

3634. .] — R. V. Carter (1704), 6 Mod. Rep. 

167 ; Holt, K. B. 347 ; 87 E. R. 924. 

3635. .] — When an indictment is preferred, 

there may be, & frequently are, three cases, wherein 
there can be no acquittal which can be pleaded 


assault & breach of the peace, deft, 
pleaded that he had been summarily 
convicted before a magistrate for the 
assault & paid the fine imposed : — 
Held : no defence. — R. v. Harmp:r 
(1854), 17 U. C. U. 555.~CAN. 

PART VIII. SECT. 1, SUB-SECT. 4. 

3625 i. Discharge of jury on previous 
trial — Discharge during trial .] — At a 
trial for forgery a material witness, 
while midor examination, had an 
apoplectic fit, & a medical practitioner 
gave evidence that It would be danger- 
ous to his health to continue the 
examination same day or next day, 
whereupon the judge discharged the 
jury. At a later day in same sittings, 
the witness being sufficiently recovered 
to be examined, prisoner was again 
arraigned on same Indictment, pleaded 
“ not guilty,'* & was convicted & 
sentenced : — Held : there was a suffi- 
cient necessity to justify the judge in 
discharging the jury, in the exercise of 
his discretion, & the second trial & 
conviction were regular, even if the 


judge had erroneously exercised his 
discretion as a plea of autrefois convict 
or autrefois acquit could not have been 
supported. — R. v. Hennessey (1873), 
2 C. A. 243.— N.Z. 

3629 i. Discharge on failure to 

agree . ) — Where prisoner is unanimously 
acquitted of some charges, & the Jury 
are divided as to the rest & discharged. 
& ho is “ retried " under Criminal 
Procedure Code, s. 308, before a 
different jury, he is not being “ tried 
again " within the meaning of sect. 403, 
but his retrial is on the oiiginal indict- 
ment & plea, & the ct. continues the 
trial before another jury, & the process 
may continue till a verdict is nassod 
on all the counts. — R. v. Nirmal, 
Kanta Roy (1914), I. L. R. 41 Calc. 
1072.— IND. 

g. Intimation of with- 

drawal of proceedings by Crown .] — 
Accused was arral^cd on an accusa- 
tion of murder. The juiT disagreed. 
The judge’s note of what occurred read 
as follows : “ After an absence of two 
hours & ten minutes the jury returned 


into ct. & on being asked by the 
Registrar if they are agreed on a ver- 
dict the foreman replied, “We are not 
agreed, & there is no likelihood of our 
agreeing if wo retire for a week." The 
judge thereupon dismissed the jury* 
The Soil’.- General intimates that he 
does not intend to proceed with the 
case against prisoner, & withdraws 
the indictment ; prisoner is thereupon 
discharged.” 

Subsequently the A.-Q. again in- 
dicted accused on a charge of murder. 
Before pleading to the merits accused 
pleaded a previous acquittal : — Held : 
m the absence of any verdict either 
acquitting or convicting accused of the 
charge of murder, the plea of previous 
acquittal could not be sustained.— 

R. V. Kerr, [19071 E. D. C. 324 ; 25 

S. C. 91 ; 18 C. T. R. 32.— S. AF. 

h. .] — In a trial for 

murder the jury disagreed & accused 
was remanded imder custody. The 
A.-G. thereupon ordered prisoner to 
be liberated & he was discharged from 
custody. Two years later he was 
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in bar, viz., if the bill be returned ignoramus, if 
it be coram non Judice, there not being a com- 
plete authority, & if the indictment be insufficient. 
—Jones v. GmN (1713), Gilb. 185 ; 10 Mod. 
Rep. 214 ; 93 E. R. 300. 

Annotations: — Refd. Chambers v. Robinson (1726), 2 Stra. 

691 ; Smith v. Hickson (1734), 2 Bam. K. B. 465 ; Chap- 
man V. Pickersgrill (1762), 2 Wils, 145 ; Sutton v. John- 
stone (1786), 1 Term Rep. 493 ; Wicks v. Fentham (1791), 

4 Term Rep. 247 ; Dawkins v. Paulot (1869), 18 W. R. 

336. 

3636. Unless second Indictment contains 

same defect.] — Prisoner acquitted of forgery, on 
a variance between the instrument produced in 
evidence & that recited in the indictment, cannot 
plead autrefois acquit to another indictment for 
the same offence except the instrument be again 
misrecited in the same manner. — R. v, Cooqan 
( 1787), 1 Leach, 448 ; 2 East, P. C. 948. 

Annotations : — Refd. R. v. Ritson (^1 869), 39 L. J. M. C. 10 ; 

R. V. Riley, [1896J 1 Q. B. 309 ; R. v. Cade, [1914] 2 K. B. 

209. 

3637. .] — Tills blunder which makes the 

indictment absurd & repayment is, in the opinion 
of all the Judges of England, a sufficient reason for 
arresting judgment. But as the opinion is 
founded, not on any proof of the prisoner’s 
innocence, but merely on the informality of the 
record, he may be again indicted for the offence 
{per Cur.). — R. v. Reading (1793), 2 Leach, 590. 
Annotations: — Refd. R. v. Edsall (1798), 2 Leach, 662, n. ; 

R. V. FadermaD (1850), 4 Cox, C. C. 359. 

3638 . .] — The consequence is that the indict- 
ment is repugnant & defective, & prisoner must 
be discharged from it. But as the objection goes 
only to the form of the indictment & not to the 
merits of the case, he must be remanded to prison 
until the end of the session, to afford prosecutor 
an opportunity, if he thinks fit, of preparing 
another & better indictment against him {per Cub.). 
— R. V. Gilchrist (1795), 2 Leach, 657. 

R. V. Reeves (1708), 2 Loach, 808 ; R. v. Faderman (1850), 
Annotations: — Refd. R. v. Edsoil (1798), 2 Leach, 662, n. 

4 Cox, C. C. 361. 

3639. .] — R. V. Taylor, No. 3550, ante, 

3640. .] — The first count of an indictment 

charged prisoners with having in their possession 
a mould intended t o impress the stamp of the 
reverse side of a shilling, the second stated, that 
the mould was intended to impress the obverse 
side ; the third stated t4iat it was intended to 
impress part or parts of the reverse side, & the 
fourth stated the same as to the obverse side. A 
general verdict of guilty having been recorded, a 
motion was made in arrest of judgment on the 


ground that the two last counts were bad for un- 
certainty, whereupon the judge directed another 
indictment to be preferred. The second indict- 
ment contained the two first counts of the previous 
one, a third & fourth stated, that the mould was 
intended to impress parts of the obverse & parts 
of the reverse sides, & a fifth & sixth used the 
word “ part ” instead of parts. Prisoner pleaded 
autrefois convict : — Held : the plea was bad Su 
the second conviction must be confirmed. — 
R. V, Phhxips & Brunsden (1837), 1 Jur. 427, 
Ex. Ch. 

3641. .] — A judgment for a prisoner on 

demurrer in a case of felony, on the ground that 
the indictment does not sufficiently charge the 
felony, is no bar to a subsequent good indictment 
for the same felony. — R. v. Richmond (1843), 1 
Car. & Kir. 240 ; 2 L. T. O. S. 230 ; 1 Cox, C. C. 9. 

3642. Except in case of immaterial mis- 

nomer.] — Prisoner was indicted for stealing the 
goods of William Carr. It appeared in evidence 
that the proper name of the owner was John 
Wilson, & an acquittal was directed. Prisoner 
was again indicted for stealing the goods of 
“ John Wilson, otherwise called William Carr.” 
Prisoner pleaded autrefois acquit, with an aver- 
ment that ” the said William Carr w;us known as 
well by the name of William Carr as J ohn Wilson ” : 
— Held : the plea was good. — R. v, Austin (1846), 
7 lu T. O. S. 432 ; 2 Cox, C. C. 59. 

3643. Acquittal on ground of error in time of 
arraignment.] — Anon. (1420), Jenk. 72. 

3644. Acquittal through defect in record.] — R, 
V, Drury, No. 3559, ante, 

3645. Defect in proceedings before grand jury — 
Witness not sworn.] — R. v, Bitton, No. 2441, 
ante, 

3646. .] — A person who has pleaded 

to an indictment which was invalid, on account 
of its having been found upon the testimony of 
witnesses not duly sworn to give evidence, may 
be required to plead to another indictment for 
the same offence, without the first indictment 
being quashed by the ct. — A non. (1833), 6 0. & P. 
95. 

3647. .] — R. V, Breslauer (1904), 68 

J.P. Jo. 341. 

3648. Acquittal on summary charge of assault 
alleged — Where trial not on the merits.] — Prisoner 
was charged with common assault before a 
stipendiary magistrate, & the charge was dis- 
missed, but the magistrate declined to grant a 


re-arrostod on same charge & brought | 
to trial. A nlca of autrefois acquit was 
raised : — Held : prisoner was not liable 
to be retried. — R. v. Keujana (1909), 
30 N. L. R. 437.— S. AF. 

k. Conviction quashed on ground of 
defective indictment,] — M. was charged 
with buying a rough diamond, not 
being duly licensed or authorised, hut 
the indictment did not allege where the 
sale had taken place. He was convicted 
before the Special Ct. of K., but on 
appeal the indictment was quashed, 
the record being as follows : ** Indict- 
ment & conviction quashed.” M. was 
subsequently charged again with the 
same ofEenoe on a proper indictment, & 
pleaded ” autrefois acquit ” ; — Held : 
the ct. could take cognisance of the 
grounds upon which the former indict- 
ment had been quashed, & could there- 
fore go behind the record, & the plea 
of autrefois acquit was bad, as prisoner 
had never been in jeopardy. — R. v, 
Myers (1882), 2 S. C. 219.— S. AF. 

l, .1 — The conviction of pris- 
oner foimd guilty of the theft of 
horses, the property of some persons 
unknown, was set aside on the ground 


that at the trial the owners of the 
horses appeared to give ovidonce & no i 
amendment of the charge had taken i 
place. Prisoner was subsequently | 
tried again for stealing same horses, i 
the property of certain persons set out 
in tho charge. He pleaded autrefois 
acquit : — H(M : the plea of autrefois j 
acquit was bad. — 11. v, Twalatunga I 
(1903), 20 C. 425.— S. AF. j 

3644 i. Acquittal through defect in 
record.] — Prisoner had been charged 
with maliciously wounding with intent 
to do grievous bodily harm. The Jury 
found a verdict of guilty of ” unlaw- 
fully wounding.” On a Crown case 
reserved the ct. decided that this did 
not amount to a verdict of maliciously 
wounding with intent, but was in 
reality no verdict at all ; the conviction 
was quashed on the ground of error 
on the record : — Held : prisoner was 
properly tried afterwards & convicted 
on a charge of assault, occasioning 
actual bodJly harm, arising out of the 
same facta. — R. v. Lee (1895), 16 
N. S. W. L. R. 6.— AUS. 

m. Acquittal on technical grounds.] \ 
— Tho quashing of a conviction on 


technical grounds will not support a 
plea of autrefois acquit. — R. v. Carver, 
[1917] 2 W. W. 11. 1170.— CAN. 

n. Acquittal of some in joint 
charge,] — An acquittal of some of tho 
accused on charges of rioting armed 
with deadly weapons, grievous hurt & 
murder is no bar to the trial of others 
ooncerned in same offences. — Kokai 
Sardar V. Merer Khan (1910), 
I. L. R. 37 Calc. 680.— IND. 

o. Discharge at preliminary hear' 
ing before rnagistrate^.] — Accused was 
charged with theft before t>vo justices, 
& they, after preliminary inquiry 
directed by sect. 577, discharged him, 
being ” of opinion that no sufficient 
caso was made out to put accused on 
his trial.” Subsequently another in- 
formation on same charge was laid 
against him. & after a preliminary 
inquiry he was committed for trial. 
It was objected that there is no juris- 
diction in any magistrate to hear such 
a charge twice, & as the same niagis- 
trates dismissed it, & in any event the 
Indictment should be quashed because 
depositions laid before grand jury & 
on which indictment was founded 
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Sect 1. — Plea of autrefois acquit and autrefois con- I 
vict: Sub-sect 4. Sects. 2 dt 3. Parts IX. 
cfc X. Sects. 1 2 ; Sub-sect. 1.] I 

certificate of dismissal. Prisoner was subse- 
quently indicted for the assault along with three 
alleged acts of intimidation. At the trial, it was I 
objected that the charge of assault had already 
been dealt with : — Held : the charge had not 
been heard on the merits, & the objection was 
overruled. — R. v. Edmondes (1896), 69 J. P 776. 

3649. Informality In proceedings — Betting House 
Act, 1853 (c. 119) — Licensing Act, 1872 (c. 94) — 
Dismissal on technical pounds.] — ^W. appeared 
before a ct. of summary jurisdiction in answer to 
a summons which was being treated as being, & 
intended to be, a summons under Betting Houses 
Act, 1863 (c. 119). On a technical ground this 
summons was dismissed, but another summons 
was immediately granted under Licensing Act, 
1872 (c. 94), & upon this summons deft, was 
convicted. On appeal to quarter sessions : — 
Held : the conviction on this second summons 
was bad, as, on the first summons, as drawn, 
deft, might have been convicted of the offence 
of which he was convicted on the second summons. 
— Wood v. Nairn (1897), 61 J. P. 184. 

3650. Licensing (Consolidation) Act, 

1910 (c. 24), s. 79 — Erroneous committal for trial.] 
— By s. 79 of the Licensing Act, 1910, it is an 
offence punishable on summary conviction by a 
fine not exceeding £20 for the holder of a justices’ 
licence to suffer his premises to be used in contra- 
vention of the Betting Act, 1853. 

By ss. 1 &; 3 of the Betting Act, 1863, it is an 
offence punLshable by fine or imprisonment not 
exceeding six months for the occupier of premises 
to use them for tlie purpose of betting with persons 
resorting thereto. 

By s. 17 of the Summary Jurisdiction Act, 
1879 (c. 49), a person charged before a ct. of sum- 
mary jurisdiction with an offence punishable 
with imprisonment exceeding three months may 
claim to be tried by a jury. | 

Applt. was the licensee of the Gate Inn at j 
Matlock. On Apr. 30, 1910, six informations 
were laid against him. Five of them charged that 
he, being the licensee of the Gate Inn, had on 
Apr. 21, 1919, & other dates respectively, suffered 
the premises to be used by certain persons for the I 
purpose of betting with persons resorting thereto | 
in contravention of the Betting House Act, 1853 
(c. 49), contrary to the form of the statute in such 
case made & provided. The sixth information 
chpged that applt. on Apr. 21, 1919, he then 
being the occupier of the Gate Inn, unlawfully 
did use the same for the purpose of betting wdth 
persons resorting thereto. The six informations 
were heard together by justices sitting as a ct. 
of summary jurisdiction. Applt. claimed to be 


AND PkOCEDURE. 

tried by a jury, & he was committed for trial on 
all the informations. At quarter sessions he was 
indicted & tried for the offence under the Betting 
Act, 1853, alleged to have been committed at the 
Gate Inn on Apr. 21, & was acquitted. The 
justices subsequently heard the first five informa- 
tions, & convicted applt. on each of them. Applt. 
appealed to quarter sessions. The appeal as to 
the offence alleged on Apr. 21 was allowed, & the 
other appeals were dismissed; — Held: (1) the 
offence under the Betting Act, 1853, is not the 
same offence as that created by s. 79 of the Licens- 
ing (Consolidation) Act, 1910, & applt. had not 
been twice placed in jeopardy for the same offence ; 
(2) as a person charged with an offence under s. 79 
has no right to claim to be tried by a jury, the act 
of the justices in purporting to commit applt. 
for trial on the five informations which alleged 
offences under s. 79 was a mere nullity <fe did not 
deprive the justices of jurisdiction to hear those 
informations summarily at a subsequent date.- — 
Bannister v. Clarke, [1920] 3 K. B. 698 ; 90 
L. J. K. B. 256 ; 124 L. T. 28 ; 85 J. P. 12 ; 36 
T. L. B. 778 ; 26 Cox, C. C. 641, D. C. 

3651. Omission to inform accused of 

right to be tried by Jury.] — Upon the hearing of an 
information preferred by resp. against applt. 
under the above Act, it was discovered, when the 
third of resp.’s witnesses was being examined, 
that applt. had not, through inadvertence, been 
informed before the charge was proceeded with, 
as required by Summary Jurisdiction Act, 1879 
(c. 49), s. 17, of liis right to be tried by a jury, 
& thereupon the solr. for resp. withdrew the 
summons with the consent of the justices, although 
the solr. for applt. contended that there was no 
power to withdraw it. A further information 
was subsequently preferred by the resp. under the 
same Act against the applt. The evidence given 
on the hearing of both informations was sub- 
stantially the same : — Held : the withdrawal of 
the first summons in consequence of the technical 
informality was not equivalent to a dismissal which 
could be pleaded in bar of the subsequent pro- 
ceedings. — Davis v. Morton, [1913] 2 K. B. 479 ; 
82 L. J. K. B. 665 ; 108 L. T. 677 ; 77 J. P. 223 ; 
29 T. L. K. 466 ; 23 Cox, C. C. 359. 

Annotation : — Mentd. Hopkins v, Hopkins, [1914] P. 282. 

3652. Evidence unsworn.] — Appet. 

convicted by a metropolitan magistrate of assault- 
ing a police constable in the execution of liis duty, 
but by some inadvertence the constable who was 
assaulted gave Ids evidence at the hearing of the 
charge without being sworn. Upon the attention 
of the magistrate being called to the irregularity, 
he, later in the same day, reheard the case, all 
the evidence being then given upon oath. The 
magistrate again convicted applt. A rule having 
been obtained to quash the second conviction upon 
the ground that it was bad in that appet. at the 


only included those taken at first 
hearing:, not second : — Held : pre- 
liminary inquiry is not final in its 
nature, & at common law a dismissal 
by moBdstrdtes is not tantamomit to 
an acquittal upon indictment. All 
proceedings have been regular, & there 
18 no ground for quashing this in- 
dictment. — H. V. Hannay (1905), 2 
W. L. K. 543.— CAN. 

p. Withdrawal of summons.] — An 
order of justices permitting a sum- 
mons for an offence punishable on 
smnmary conviction to be withdrawn 
does not amount to an acquittal, & a 
fresh summons may subsequently be 
issued for same offence. — H. (McDon- 
NKLL) V. Tyrone JJ., [1912] 2 I. K. 
44.— IR. 


I q. Dismissal without prejudice.] — A 
“ dismissal without prejudice ’* of a 
previous summons for an alleged 
violation of secrecy under Ballot Act 
is not a bar to a subsequent conviction 
for same offence. — R.r. Unkles (1874), 

, I. It. 8 C. L. 50.— IR. 

I J.. .] — Resp. was charged be- 

fore justices at Petty Sessions with 
larceny of property not exceeding in 
value five shillings & consented to the 
justices hearing the case. The justices 
made an order dismissing the charge 
“ without prejudice,** & gave resp. a 
certificate imder their hands of such 
dismissal : — Held : the dismiss, al- 
though expressed to be without pre- 
, judice, was a bar to a subsequent 
I prosecution for same offence. — G reat 


Southern & Western Uy. Co. v, 
Gooding, [1908] 2 I. li. 429.— IR. 

s. Informality in proceedings — Jus- 
tices having no jurisdiction.] — The 
withdrawal of a charge before justices 
in the case of an indictable offence 
where the justices have no summary 
jurisdiction & before prisoner has 
pleaded, is not a bar to a subsequent 
prosentraent for the same alleged 
offence. — it. v, Woodhouse, [1919] 
V. L. H. 730.— AUS. 

t. Conviction quashed .] — Whore 

a conviction by justices is quashed 
on the ground that it is bad on its 
face by reason of the sentence pro- 
noimced being one which the jus- 
tices had no jurisdiction to award. 
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time of the conviction had previously been put 
in peril in respect of the same offence : — Held : 
the rule must be discharged inasmuch as appct. 
had not been legally convicted on the first hearing 
& had therefore not been in peril at the time of 
the second hearing, & the second conviction was 
therefore good. — K. v. Marsh am, Ex p. Pethk^k 
Lawrence, [1912] 2 K. B. 3G2 ; 81 L. J. K. B. 
957 ; 107 L. T. 89 ; 7(5 d. F. 284 ; 28 T. L. R. 391 ; 
23 Cox, C. C. 77, D. C. 

Annotations : — Distd. Davis v. Morton, [1913] 2 K. B. 479. 

Apld. Bannister i\ Clarke, [1920] 3 K. B. 598. 

3653, Sale of Food & Drugs Act, 1899 (c. 51) 

— Omission to serve certificate of analysis.] — An 
information was preferred against applt. for having 
sold milk wliich was deficient in natural fat &. 
also contained a certain percentage of added 
water. When the case came on for hearing the 
magistrate was informed that no certificate of 
analysis had been served with the summons in 
accordance with sect. 19 (2) of the above Act, 
whereupon he dismissed the summons. No 


Part IX. 

Grand jury.] — Sec Part VI., Sect. 5, ante. 


evidence as to the facts was given. A second 
summons was then taken out in respect of the 
same alleged offence, & with it was served a copy 
of the analyst’s certificate : — Held : applt. had 
been in peril of being convicted on the first sum- 
mons & therefore was entitled to plead autrefois 
acquit to the second summons. — H aynes w 
DAVI.S, [1915] 1 K. B. 332 ; 81 L. J. K. B. 441 ; 
112 L. T. 417 ; 79 J. P. 187 ; 24 Cox, C. C. 533 ; 
13 L. G. R. 497, D. C. 


Sect. 2.— PLEA TO THE JURISDICTION. 

See Courts, Vol. XVI., p. 125, Nos. 233-240. 


Sect. 3.— PLEA OF PARDON. 

Sec Constitutional Law, Vol. XI., pp. 510 
ct SCq. 


The Jury. 

Petty jury.] — See Juries. 


Part X. — Informations. 


Sect. 1.— IN GENERAL. 

3654. Former practice.] — Informations at com- 
mon law were filed by the coroner, who did it 
upon any application, as a matter of course, 
4 & 5 Will. & Mar., c. 18, was therefore made to limit 
it, & other grounds there are by which the ct. has 
limited itself (Lord Mansfield, C.T.). — R. r. 
Robinson (1705), 1 Win. Bl. 541 ; 90 E. R. 313. 
Annotation : — Refd. li. v. CJasey (187G), 13 Cox, C. C. 310. 

3655. By private person & by attorney-general.] 
— There are two kinds of “ information ” applic- 
able to perjury, & one being a proceeding by the 
Q. B. Div. on the relation of a person who thinks 
lie is entitled to set the extraordinary power of 
the ct. in motion, the other being the well-known 
proceeding by the Crown through the A.-G. 
(Denivian, j.). — R. V. Slator (1881), 8 Q. B. D. 
207 ; 51 L. J. Q. B. 240 ; 40 J. P. 094 ; 30 W. R. 
410, D. C. 

Quo warranto.] — See Crown Practice, Vol. 
XVI., pp. 353 et seq. 

Revenue proceedings.] — See Crown Practice, 
Vol. XVI., pp. 214 et seq. 


Se( T. 2.^INFORMATIONS FILED BY THE 
ATTORNEY-GENERAL. 

Sub-sect. 1. — In General. 

n — A suggestion upon record on 
behalf of the King.] — Wilkes v, R. (1770), 4 


Bro. Pari. Cas. 300 ; 2 E. R. 244 ; suh nom, 
R. V. Wilkes, 4 Burr. 2527 ; 19 State Tr. 1075. 

H. L. 


jinnoiaixons : — item. Mooay v. Slracey (1812), 4 Taimt . 
688. Mentd. Entick v. Carrington (1765), 2 Wils. 275 ; 
Steel V. Sowerby (1795), 6 Term Hep. 171 ; Thellussoii 
V. Woodford (1798), 4 Ves. 227 ; Wood v. I»lant (1807), 

1 Taunt. 44 ; Beauchamp v. Tomkins (1810), 3 Taunt. 
141 ; Butt V. Conaiit (1820), 1 Brod. & Bing. 548 ; Stock- 
dale V. Hansard (1839), 2 Per. & Dav. 1 : Gray v. R 
(1844), 11 Cl. & Fin. 427 ; O’Connell v. K. (1844), 11 Cl. 
& Fin. 155 ; R.. v. O’Connell (1844), 3 L. T. O. S. 376 * 
Douglas V. R. (1848), 12 Jur. 974 ; Wray v. Toke (1848), 
17 L. J. M. C. 183 ; Eastern Archipelago Co. v. R. (1853). 

2 E. & B. 856 ; Ex p. Newton (1855), 4 E. & B. 869 ; 
R. r. Charlesworth (1861), 1 B. & S. 460 ; R. v. Cutbush 
(1867), L. R. 2 Q. B. 379 ; R. v. Paine (1867), 16 L. T 
282 ; Bradlaugh v. R. (1878), 3 Q. B. D. 607 ; Castro v. 
K. (1881), 6 App. Cas. 229 ; R. v. Martin, [1911] 2 K. B. 
450 ; Hines v. Hines & Burdett, [1918] P. 364 ; Gibbs 
V, Gibbs & Hoathcote (1920), 123 L. T. 206. 


I 3657. Who may file information — Solicitor- 
general during vacancy of attorney— generaPs 
office.]— WiLKKS V. K., No. 3050, ante. 

3658. Not Attorney-General for Duchy of 

Lancaster.] — It is not competent to the A.-G. of 
the Duchy of Lancaster to exliibit an information 
in the High Ct. of Justice, & the ct. will order an 
information exhibited by him to be taken off the 
, file on the application of deft, even after answer 
i put in by deft. — A.-G. of Duchy of Lancaster p. 

I Devonshire (Duke) (1884), 14 Q. B. D. 195 ; 
51 L. J. Q. B. 271 ; 33 W. R. 307 ; 1 T. L. R. 185, 




Annotations : — Mentd. A.-G. of Duchy of Laucaster v. L 
& N. W. Ry., [1892] 3 Ch. 274. 


the case is to bo treated as if the con- 
viction had not been made. Accused 
may be put on trial again on same 
charge, & he cannot successfully avail 
himself of the objection of autrefois 
convict or autrefois acquit, either of 
which must have for its basis an 
adjudication in fact within jurisdic- 
tion. CONLIN V. I’ATTEIiSON, [1915] 

2 I. R. 169.— IR. 

a. . 1 — Accused was charged 

with selling Ihiuor without a liconco 


to A., & convicted. The conviction 
was quashed, on the giound that the 
evidence disclosed a sale not to A., 
but to B. through the agency of 
A. Accused was then charged on same 
facts with selling to B., & pleaded 
autrefois acquit, but was convicted : — 
Held : the plea of autrefois acquit was 
bad.— R. V, Levi, [1906] E. D. C. 272. 
— S. AF. 

b. Verdict of coroner’s jury .} — The 
fact that the coroner’s jury brought in 


a verdict of accidental death in the 
case of a person accused of homicide, 
does not justify the pleading of d'autre- 
fois acquit . — K, v. Labeliac (1892), 
Q. R. 2 Q. B. 289.— CAN. 

PART X. SECT. 2, SUB-SECT. 1. 

0 . Who may file information — Crown 
prosecutor for Attorney -General.] — A 
prosecutor for the Queen has power 
to file in the name of the A.-G. a 
presentment against any person for 
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Sect 2. — Informations filed hy the Attorney -General : 
Sub-secis, 1 <&: 2. Sect 3 ; Svh-sects* 1 2.] 

3659. For what offences — ^Misdemeanour.] — R. 

V. Wilkes, No. 3650, ante, 

3660. Of a serious nature.] — Horne 

V, K. (1778), 4 Bro. Pari. Oas. 368 ; svit nom, R. 
V. Horne, 2 Cowp. 672 ; 20 State Tr. 651 ; 98 
E. R. 1300, H. L. 

Annotations: — Befd. R. v. Phillipps (1805), 6 East, 464; 
Bradlauffh v, 11. (1878), 3 Q. B. D. 607. Mentd. R. v. 
Griffln (1733), Kel. W. 292* R. d. Topham (1791), 4 
Term Rep. 126 ; Hawkes v. Hawkey (1807), 8 East, 427 ; 
R. V. Marsden (1815), 4 M. & S. 164 ; Churchill v. Hunt 
(1819), 1 Chit. 480 ; R. v, Burdett (1821), 4 B. & Aid. 
314 ; May v. Brown (1824), 3 B. & C. 113 ; R. v. Morley 
(1827), 1 y. & J. 221 ; Adams v. Meredew (1828), 2 Y. & 
J. 417 ; Goldstein v. Foss (1828), 2 Y. & J. 146 ; Tuam 
Archbp. V. Robeson (1828), 6 Bing. 17 ; Harvey v. French 
(1832), 1 Cr, & M. 11 ; Gomperty u. Levy (1838), 9 Ad. & 
El. 282 ; R. v. Virrior (1840), 12 Ad. & El. 317 ; R. v. 
Bidwell (1847), 17 L. J. M. C. 99 ; R. v. Duffy (1849), 
4 Cox, C. C. 294 ; White v. R. (1876), 13 Cox, C. C. 318 ; 
Davies v. Lloyd (1901), 17 T. L. R. 678; Clack v. Clack, 
11906) 1 K. B. 483 ; Jones v. Hulton, [1909] 2 K. B. 444. 

3661. .] — R. V. Cate & Tarry 

(1887), Archbold’s Criminal Pleading, 26th ed. 
p. 127. 

3662. Cannot be quashed.] — Information filed 
by A.-G. not quashed. — R. v. Gregory (1697), 
1 Salk. 372 ; 91 E. R. 323. 

Annotation: — Hefd. R. v. Joakam (1733), Sess. Cas. K. B. 
70. 

3663. .] — ^An information by A.-G. cannot 

be quashed ; but if an information can be quashed, 
it must be for something that appears on the 
record, & not for a matter extrinsic {per Cur.). — 
R. V. Joakam (1733), Sess. Cas. K. B. 70 ; 2 Barn. 

K. B. 323 ; 93 E. R. 71 ; sub nom. Whiteiiam v. 
JoKEiiAM, Kel. W. 143. 

3664. Proceedings may be stopped by nolle 

prosequi.] — The ct. will not quash an ex officio in- 
formation at the instance of the prosecutor, for 
the A.-G. if he sees fit, may enter a nolle prosequi 
without the interference of the ct. — R. v, Stratton 
( 1779), 1 Doug. K, B. 239 ; 21 State Tr. 1045 ; 
99 E. R. 156. 

Annotations : — Refd. R. v. Mitchel (1848), 6 State Tr. N. S. 
545. Mentd. R. v. Duffy (1848), 4 Cox, C. C. 123; R. 
V. Dudley & Stephens (1884), 14 Q, B. D. 273. 

3665. .] — Another case is that of a criminal 

information at the suit of the A.-G., a practice 
which has, I am sorry to say, fallen into disuse. 
The issue, if such an information is entirely in the 
discretion of the A.-G., & no one can set such an 
information aside (A. L. Smith, L.J.), — R. v, 
Comptroller-Gpjneral op Patents, [1899] 1 

Q. B. 909 ; 17 W. R. 567 ; R. v. Comptroller- 
General op Patents, Ex p. Tomlinson, 68 

L. J. Q. B. 568; 80 L. T. 777 ; 15 T. L. R. 310; 
16 R. P. C. 233, C. A. 

Annotations: — Mentd. Re A. & B.’s Appin. for a Patent 
(1910), 28 R. P. C. 454 ; R. v. Patents Comptroller- 
General, Exp. Muntz (1922), 38 T. L. R. 652. 

3666. Effect of death of Attorney-General.] — 

Waller v. Hanger (1614), 2 Bulst. 261 ; 80 E. R. 
1107. 

3667. Delay in filing — Privilege of Crown.]— 

Anon. (1564), Moore, K. B. 58 ; 72 E. R. 439. 

3668. .] — In an information at the 

smt of the Crown, in which notice of trial was 
given in Trinity term, 1838, & afterwards counter- 
manded, the ct. discharged a rule obtained by 
defts., in Easter term, 1842, for setting down the 
cause for trial, at the sittings after that term. — 

R. V, Ray (1842), 9 M. & W. 760 ; 2 Dowl. N. S. 
232 ; 11 L. J. Ex. 317 ; 152 E. R. 322. 


Sub-sect. 2. — ^Particular Cases. 

Note. — Prosecutions by information being seldom 
resorted to the names of cases are given for reference 
to former practice, 

3669. Conspiracy to impair King’s revenue.] — 

R. V, Starling (1663), 1 Sid. 174 ; 1 Keb. 675, 
682 ; 1 Lev. 125 ; 82 E. R. 1039 ; svh nom. 
A.-G. V. Starling, 1 Keb. 650. 

Annotations: — Consd. R. v. Danlell (1704), 6 Mod. Rep. 99 ; 
Mogul S.S. Co. V. McGregor, Gow (1889), 58 L. J. Q. B. 
465. Refd. R. V. Ecclos (1783), 1 Leach, 274. 

3670. Conspiracy to issue false balance sheets.] — 

The directors of a joint stock bank, knowing it 
to be in a state of insolvency, issued a balance 
sheet showing a profit thereupon declared a 
dividend of 6 per cent. They also issued advertise- 
ments inviting the public to take shares upon the 
faith of their representations that the bank was 
in a flourisliing condition. On an ex officio in- 
formation filed by the A.-G., they were found guilty 
of a conspiracy to defraud. — R. v. Brown (1858), 
7 Cox, C. C. 442. 

Annotation: — Refd. R. v. Charlesworth (1861), 1 B. & S. 
460. 

3671. Riot.]— R. V, Stroude (1681), 2 Show. 
149 ; R. V, Berchet (1690), 1 Show. 106 ; Prynn’s 
Case (1690), 5 Mod. Rep. 459 ; R. v. Hunt (1754), 
1 Keny. 108 ; A.-G. v, Thanet (Earl) (1799), 27 
State Tr. 821. 

3672. Subverting government.] — R. v. Strat- 
ton, No. 333, ante, 

3673. Disobedience to order in council.] — R, v. 

Harris (1791), 2 Leach, 519; 4 Term Rep. 202; 
100 B. R. 973. 

Annotations : — Consd. R. v. Hall, [1891] 1 Q. B. 747. Refd. 
R. V. CrawBhaw (1860), 30 L. J. M. C. 58. Mentd. Boynton 
V. Ancholme Drainage & Navigation Comrs., [1921] 2 
K. B. 213. 

3674. Receipt of bribes by official in India.] — 

R. V. Stevens & Agnew (1804), 5 East, 244 ; 
Douglas v. R. (1848), 13 Q. B. 74. 

3675. Bribery of electors.] — R. v. Leatham 
( 1861), 25 J. P. 468 ; R. v. Boyes (1861), 1 B. & 

S. 311 ; R. V, Charlesworth (1861), 1 B. & S. 
460. 

3676. Misconduct by public officers.] — S avage’s 
Case (1558), 2 Dyer, 151 b ; R. Purnell 
( 1748), 1 Wils. 239 ; li. v, Lediard (1755), Say. 
242 ; R. V. Pinney (1832), 3 State Tr. N. S. 11. 

3677. Perjury.] — A gar's Case (1601), Moore, 
K. B. 627 ; 72 E. R. 801. 

3678. Blasphemous libel.] — R. v. Eaton (1812), 
31 State Tr. 927 ; R. r. Carijsle (1819), 1 Clut. 
451 ; R. V. Waddington (1822), 1 State Tr. N S. 
1339. 

3679. Obscene libel.]— R. v. Curll (1727), 17 
State Tr. 153 ; R. v. Wilkes (1770), 19 State Tr. 
1075. 

3680. Seditious libel.] — Seven Bishops’ Case 
(1688), 3 Mod. Rep. 212 ; R. r. Tutchin (1704), 
14 State Tr. 1095 ; R. v. Smith (1713), Gilb. 57 ; 
R V. Clerk (1728), 1 Barn. K. B. 304 ; R. v. 
Franckltn (1731), 17 State Tr. 025 ; R. v. Owen 
(1752), 18 State Tr. 1203 ; R. v. Wilkes (1770), 
19 State Tr. 1075 ; Horne v. R. (1778), 4 Bro. 
Pari. Cas. 368 ; R. v. Gordon (1787), 22 State Tr. 
175 ; R. t;. Reeves (1796), Peake, Add. Cas. 84 ; 
R. V. Wakefield (1799), 27 State Tr. 679 ; R. v. 
COBBETT (1804), 29 State Tr. 1 ; R. v. White 
(1808), 1 Camp. 359, n. ; R. v. Lambert & Perry 
(1810), 31 State Tr. 335 ; R. v. Hunt (1811), 31 
State Tr. 367 ; R. v. Sutton (1816), 4 M. & S. 


an Indictable offence oven though 
there has been no preliminary investi- 
gation with the matter. — K. v. Came- 
^ & Craoknell (1896), 22 V. L. R. 

.— AUS. 


PART X. SECT. 2, SUB-SECT. 2. 

d. Smuggling of goods .] — On an in- 
formation filed by the A.-G. for the 


Queen for goods smuggled, costs will 
not be allowed to deft, fiigainst the 
Crown. — li. V . Main waring (1837), 6 
O. S. 670.— CAN. 
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632 ; B. V. Bubdhtt (1820), 3 B. & Aid. 717 ; 
R. V, Harvey (1823), 2 B. & O. 257. 

3681. Libels on foreign sovereigns & ambas- 
sadors.]~-R. v. D’Eon (1764), 1 Wm. Bl. 610; 
R. V. Gordon (1787), 22 State Tr. 175 ; R. v, 
Vint (1799), 27 State Tr. 627 ; R. v. Peltier 
(1803), 28 State Tr. 529. 


Sect. 3. —INFORMATION AT INSTANCE OF 
PRIVATE PERSON. 

Sub-sect. 1. — In\3eneral. 

3682. Jurisdiction.] — R. v. Paxton (1731), 2 
Barn. K. B. 62, 66 ; 94 E. R. 357, 360 ; suh nom. 
R. V. Baxter, 2 Stra. 918. 

3683. .] — Information for a battery in 

Newfoundland denied, being a local offence. — 
R. V. Hooper (1734), Kel. W. 190; Sess. Gas. 
K. B. 246 ; 25 E. R. 562 ; stih nom, R. v. Hooker, 
Ridg. temp. H. 31 ; 7 Mod. Rep. 193. 

3684. An extraordinary remedy — Issue discre- 
tionary — Alternative remedy sufficient.] — Ex p. 
GREPm (1855), 4 W. R. 50 ; 19 J. P. Jo. 755. 

3685. .]— -R. V. Bell (1862), 26 

J . P. Jo. 308. 

3686. .] — Ex p. Baxter (1864), 

28 J. P. Jo. 326. 

3687. .] — The ct. declined to 

grant a rule for a criminal information against a 
superintendent of police, being of opinion that 
the affida^dta did not establish any personal con- 
nection of the superintendent with assaults 
alleged to have been committed by police officers 
under his control, & that as ‘there was nothing to 
show that ordinary proceedings for assault would 
be an insufficient remedy, there wfis no prima facie 
case made out for the granting of a criminal in- 
formation . — Ex p, Bowen (1911), 27 T. L. R. 
179, D. C. 

3688. Matters of aggravation.] — Ex p. 

Little (1865), 29 J. P. Jo. 742. 

3689. .] — Ex p. Green WELL 

(1870), 34 J. P. Jo. 406. 

3690. .] — Ex p. Cuthbert 

(1875), 39 J. P. Jo. 356, D. C. 

3691. Libel of person in public office or 

position.] — criminal information does not lie 
against a party who has accused by letter a post- 
mistress of opening letters, & tampering with them. 
There must be some special circumstances to 
entitle the applicant to that extraordinary remedy. 
The proper remedy is by indictment . — Ex p, 
Littleton (Postmistress) (1888), 52 J. P. 264, 
D 0. 

3692. .] — A criminal information for libel 

can only be granted at the suit of persons who 
are in some public office of position, &; not at the 


suit of private persons. — R. v. Labouchere 
(1884), 12 Q. B. D. 320 ; 53 L. J. Q. B. 362 ; 50 
L. T. 177 ; 48 J. P. 165 ; 32 W. R. 861 ; 15 Oox, 
O. C. 415, D. C. 

Annotations : — Refd. R. v. Yales (1884), 1 T. L. R. 193; 

Re Appln. for an Attachment for Contempt of Court 

(1886), 2 T. L. R. 351 ; R. v. Ensor (1887), 3 T. L. R. 

366 ; Wood v. Cox (1888), 4 T. L. R. 652 ; R. v. Masters 

(1889). 6 T. L. R. 44 ; R. v. Ruasoll. Ex p. Morris (1905), 

21 T. L. R. 749 : Ex p. Freeman -Mltford (1914), 30 

T. L. R. 693. Mentd. Weld-Blundell v. Stephens, [1919] 

1 K. B. 520. 

3693. .] — R. V, Masters (1889), 6 

T. L. R. 44, D. O. 

3694. -.] — The remedy of criminal in- 

formation for a libel is not confined to cases of 
libel upon persons acting in a judicial capacity 
while (iischarging judicial duties, but the ct. can 
in its discretion grant a criminal information for 
the protection of persons wdio are discliarging 
public duties imposed upon them by statute, in 
respect of a libel published of them in the exercise 
of those duties. — R. v. Russell, Ex p. Morris 
( 1905), 93 L. T. 407 ; 69 J. P. 450 ; 21 T. L. R. 
749 ; 49 Sol. Jo, 735, D. C. 

3695. .] — The ct. will not grant a rule 

7iisi for a criminal information for libel on the 
application of a private person who does not hold 
a public office or position. — Ex p. Freeman- 
Mitford (1914), 30 T. L. R. 693, D. C. 

Sce^ further. Libel. 

3696. Not available to poor person.] — In 

the case of a very poor person proceeding by in- 
formation is not the proper manner. — ^A non. 
(1773), Lofft, 155 ; 98 E. R. 584. 


Sub-sect. 2. — Grounds for Reb’usal. 

3697. Remedy by indictment more appropriate 
— Breach of public statute.] — This ct. will not grant 
a criminal information for breach of a public 
statute creating a state offence on the application 
of a private person, but only on the information 
of the law officers of the Crown. If a private 
person desires to punish an infraction of such a 
statute he inust do so by the ordinary machinery 
for the administration of justice, the preferring of 
an indictment. — Ex p. Crawshay v, Langley 
(1860), 3 L. T. 320 ; 24 J. P. 805 ; 8 Cox, C. C. 356. 

3698. Publishing obscene divorce reports.] 

— Re Evening News (1886), 3 T. L. R. 255, D. C. 

3699. Remedy by indictment more appropriate.] 
-~R. v. Hummer (1699), 1 Salk. 374 ; R. Proby 

Taylor (1756), 1 Keny. 250 ; K. v, Jennings 
(1846), 2 Dow. & L. 741 ; R. v. Peppercorn 
(18.55), 26 L. T. O. S. 74; R. v. Hodgson (1856), 
26 L. T. O. 8. 239 ; 

3700. Civil remedy open to applicant.] — R. v. 

Weston (1728), 1 Barn. K. B. 56 ; Anon. (1732), 


PART X. SECT. 3. SUB-SECT. 1. 

3682 1. Jurisdiciion.]— In applications 
for a criminal infornaation, the ct. 
has a more extensive jurisdiction than 
a grand jury, inasmuch as it can take 
into account the conduct & character 
of prosecutor, & the circumstances of 
the act complained of. — R. v. Bland 
( 1849), 1 Legge, 534.-— AUS. 

3684 i. An extraordinary remedy — 
Ismie discretionary.] — The grant of a 
criminal information is not a matter 
of course, hut In the discretion of the 
ct., & although a primd fade case may 
have been made, on showing cause both 
sides must he heard, & if satisfied of 
the innocence of ewscused, the ct. is 
hound to discharge the rule nisi. — 
R. V. MTnnjb (1846), 1 Legge, 351. — 
AUS. 


3684 ii. .] — If it appears to 

the ot. th^t an information is applied 
for from malice, it will he refused, 
though, othoi’wlse, the fact would 
warrant the granting it. — R. v. Going, 
White & Magrath (1801), Rowe, 563. 
—IR. 

0 . Motive of prosecutor 

immaterial.] — A case being such as in 
the circumstances, to call for the issue 
of a criminal information, the par- 
ticular object or motive of prosecutor 
is immaterial. — R. v. AnBO'rr (1848), 
1 Leggo, 467.— AUS. 

t. Libel of person in public 

office or podtion.] — A criminal infor- 
mation will not be granted except in 
case of a libel on a person in authority, 
in respect of the duties pertaining to 
his office. — R. v. Biggs (1884), 2 Man. 
L. R. 18.— CAN. 


PART X. SECT. 3, SUB-SECT. 2. 

g. Accused committed for trial by 
magistrate — Refrisal by Attor'ney- 
Oeneral to prosecute.] — Where a person 
has been committed for trial by a 
magistrate & the A.-Q. has afterwards 
refused to prosecute, the full ct. will 
not act 08 a Ct. of Appeal from his 
decision by directing a criminal in- 
formation to bo filed, unless very 
special circumstances are shown. — 
R. V . McKaye (1885), 6 N. S. W. L. R. 
123 ; 1 N. S. W. W. N. 58.-~AUS. 

h. Party seeking information must 
be free from blame.] — A party seeking 
a criminal information against another 
must himself bo free from blame. — 
R. V . Whelan (1863), 1 P. E. I. 223.— 
CAN. 

k. Plea of justification in libel 

not proved.] — ^Appet. for a criminal 
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Criminal Law and Procedure. 


Sect, 3 . — Inforniaiion at irwiaticc of private jicraon: 
Sub^secis, 2 c fc 3, A,, B,, C» cfc D,] 

2 Barn. K, B. 198 ; 11. v . Gotten (1733), 1 Kel. W. 
125 ; Anon. (1733), 2 Bam. K. B. 279 ; R. v. 
Grosvenor (1743), 1 Wils. 18 ; Anon. (1773), 
Lofft, 184 ; R. v . Watson (1788), 2 Term Rep. 
199 ; R. V. Friar (1819), 1 Chit. 702. 

3701. Summary remedy provided by statute.] — 
R. V, Hill (1729), 1 Barn. K. B. 290 ; 94 E. R. 
202 . 

3702. Charge denied by defendant.] — R. v , 

Hampden (1844), 2 L. T O. S. 367 ; R. v , Martin 

6 SwAYNE (1853), ,21 L. T. O. S. 102; R. v . 
Barnwell (1857), 29 L. T. O. S. 107 ; R. v , Bpjll 
(1802), 20 J. P. Jo. 308. 

3703. Where applicant has sought other means 
of redress — Explanation of libel asked for.] — Ex p, 

Haviland (1877), 41 J. P. Jo. 789. 

3704. Apology asked & action threatened.] 

—Where a magistrate has been libelled in the 
discharge of liis duties as a magistrate & has 
demanded an apology &; threatened an action for 
damages, he cannot afterwards apply for a criminal 
information for libel . — Ex p, Pollard (1901 ), 17 
T. L. R. 773, D. C. 

3705. When applicant has sought other means 
of redress.]— Anon. (1723), 8 Mod. Rep. 187 ; Exp, 

(1830), 4 Ad. & El. 576, n. ; R. v , Doherty 
(1840), Arn. & H. 10 ; R. v , Gwilt (1840), 11 
Ad. & El. 587 ; R. v , Lawson (1841), 1 Q, B. 480 ; 
R. V, Nottingham Journal (Proprietors) 
(1841), 9 Dowl. 1042 ; Ex p, Beaucu^rK (1843), 

7 Jur. 373 ; Re Aldred, Ex p, Yarmouth Corpn. 
(1844), 8 J. P. Jo. 757 ; R. v . UPTON St Leonard’s 
(Inhabitants) (1847), 10 Q. B. 827 ; Ex p. Roe 
(1852), 20 L. T. O. S. 115 ; R. v , Marshall (1855), 

4 E. & B. 475 ; Ex Horry (1856), 28 L. T. O. S. | 
84. , 

3706. When civil action is pending.] — R. 

V . Cosins (1728), 1 Barn. K. B. 140 ; R. v , I^illips 
(1736), Lee temp. Hard. 241 ; R. v . Fielding 
(1758), 2 Keny. 386 ; R. v . Sparrow (1788), 2 
Term Rep. 198 ; R. v , Mahon (1836), 4 Ad. & El. I 
575. i 

3707. Where applicant is at fault.] —R. v . 
Porter (1728), 1 Barn. K. B. 52 ; R. v , Symonds 
(1736), Lee temp. Hard. 210 ; R, v , Hankey 
(1757), 1 Burr. 316; R. v . Peach (1758), 1 Burr. 
548 ; R. V, Jackson (1773), Lott't, 147 ; R, v , 
Larrieu (1837), 7 Ad. & El. 277 ; R. v , Gregory 
(1838), 8 Ad. & El. 907 ; R. p. Hall (1846), 7 
L. T. O. S. 136. 


3708. When applied for by the Crown not 
through Attorney-General.] — R. v, Philipps, Lucas 
& Gibson (1764), 3 Burr. 1564 ; 97 E. R. 983. 

3709. When a previous rule has been discharged 
on merits.] — R. v, Smithson (1833), 4 B. & Ad. 
861 ; 1 Nev. & M. K. B. 775 ; 110 E. R. 679. 

3710. When application is unduly delayed.] — R. 

V, School (1728), 1 Wils. 19, n. ; R. v, Robinson 
(1765), 1 Wm. Bl. 541 ; Prideaux v, Arthur 
(1774), Lofft, 393 ; R. v, Taylor (1793), Nolan, 
204 ; R. V . Smith (1796), 7 Term Rep. 80 ; R. v, 
Harries (1811), 13 East, 270 ; R. v, Marshall 
& Grantham (1811), 13 East, 322 ; R. v. Bishop 
(1822), 5 B. & Aid. 612 ; R. v, Barry O’Meara 
(1823), 2 L. J. O. S. K. B. 34; R. z;. Jollie 
(1833), 4 B. & Ad. 867 ; R. v, Hext (1840), 
4 J. P. 283 ; R. v, Harris (1844), 13 L. J. M. C. 
162 ; R. V, Andrews (1847), 9 L. T. O. S. 75 ; 
R. V, Wakley (Middlesex Coroner) (1847), 
11 J. P. Jo. 405 ; Ex p . Hopper (1854), 23 L. T. 
O. S. 161 ; R. V, Calthorpe (1863), 27 J. P. 581. 


! Sub-sect. 3. — For what Offences granted. 
A, Bribery and Corruption, 

3711. Bribery.] — R. v, Tiverton Corpn. (1724), 
8 Mod. Rep. 186 ; R. v, Plympton (1725), 2 
Ld. Kaym. 1377 ; Anon. (1731), 2 Barn. K. B. 
47 ; R. V, IsHERWOOD (1758), 2 Keny. 202 ; R. v, 
Pitt k, Mead (1762), 3 Burr. 1335 ; R. v, Robin- 
son (1765), 1 Wm. Bl. 541 ; R. Vaughan (1769), 
4 Burr. 2494 ; R. v, Jolliffe (1791), cited in 

1 East, at p. 154 ; R. v. Young (1801), cited in 

2 East, at p. 14 ; R. v, Cassano (1805), 5 Esp. 
231 ; R. V, Steward (1831), 2 B. &; Ad. 12. 

B, Offences ayahist Administration of Justice, 

3712. Embracery.] — R. v, Opie (1670), 1 Wins. 
Saund. 301. 

3713. Interfering with witness.] — R. v, Chamber- 
LAYN (1728), 1 Barn. K. B. 112 ; R. v, Lawley 
(1731), 2 Stra. 904; R. -r. Phillips (1736), Lee 
temp. Hard. 241. 

3714. Abusing judge or magistrate.] — R. v. 

Cotton (1733), 2 Barn. K. B. 313 ; Exp, Chapman 
(1836), 4 Ad. & El. 773 ; Ex p, Marlborough 
(Duke) (1844), 5 Q. B. 955 ; R. v, Roberts (1857), 
29 L. T. O. S. 197 ; Ex p, Hoskyns (1869), 33 
J. P. Jo. 68. 

3715. Prejudicing criminal trial.] — R. v, Wil- 
liams (1823), 2 L. J. O. S. K. B. 30 ; R. v. Gray 


information must rely wholly upon the 
ct. for redress, & must come there 
entirely free from blame. Where there 
is a foundation for a libel, though it 
fall far short of justification, an in- 
formation will not bo granted. — R. r. 
Higgs (1884), 2 Man. L, R. 18. — CAN. 

l. — ^ — Prosecutor having given 
provocation .] — An application for a 
criminal information refused, prose- 
cutor having given previous provoca- 
tion. The misconduct of the party 

j-i-^ application has always 
been held a sufficient reason for allow- 
ing the cause shown on behalf of the 
principal as well as the second. — R. v. 
Edgewokto (1827), 1 Ir. L. Rec. 
1st ser. 8.— IR. 

m. ^.1 — On an applica- 

tion for a criminal information, the 
conduct of appet. in the transaction 
is open to the scrutiny of the ct., & it 
will Inquire into the provocation he 
may have given. — Butt v. Jackson 
(1846), 10 I. L. R. 120.— IR. 

n. Misconduct of bailiff. ] — 

Upon an application for an information 
against a person for resisting the 
execution or a warrant issued by a 


judge to bind him over to keep the 
peace, it is sufficient cause shown 
against its going, that the baililT 
behaved outrageously, insulted persons 
in the house, had gone at an unseason- 
able hour, had stated he was searching 
for stolen goods, & had refused to show 
his warrant. — R. v. Southwell (1749), 
Rowe, 727.— IR. 

o. Prosecutor chosen another remedy 
— renounced it before applying for 
information.] — When prosecutor has 
chosen another remedy, which ho has 
not expressly renounced, ho raimot 
obtain leave to file a criminal infor- 
mation.— p. O^Farrell (1887), 13 
Q. L. R. 270.— CAN. 

PART X. SECT. 3, SUB-SECT. 3.— A. 

p. Undue influence at a parlia- 
mentary election. ] — R. v. Dugg A N (1873), 

I. R. 7 O. L. 94.— IR. 

PART X. SECT. 3, SUB-SECT. 3.— B. 

q. Preventing proper iiujniry by 
coroner.] — Deft., not being a duly , 
qualified medical practitioner, die- ' 
sected & removed parts of the body of 
deceased, with the intent, according to 


the information, of preventing due 
inquiry into the cause of death. This 
act is a criminal misdemeanour, as 
tending to defeat the objects of the 
coroner’s inquest, & being contra honos 
mores. — R. v. Russell (1839), 1 

Legge, 110. — AUS. 

r. Advising resistance to execution of 
ivrit.] — R. V. Morrison & Pagnuelo 
(1872), 3 R. L. O. S. 525.— CAN. 

8. False return to writ of certiorari.] 
— R. v. Arnoia> (1888), 8 C. L. T. 
Occ. N. 271.— CAN. 

t. Soliciting grand jury to throw 
out indictments. ] — An information 
granted against one soliciting a grand 
jury to throw out bills of Indictment, 
which they accordingly did. — Anon. 
(Undated), Rowe, 644. — IR. 

a. .] — Information granted 

because two grand juries had thrown 
out two bills of indictment against 
defts., tmder the influence of defts. — 
Anon. (Undated), Rowe, 727.— IR. 

b. Dropping proceedings to obtain 
pardon.] — An Information ^vlll be 
granted for offering to drop proceedings 
on a certiorari, if a pardon was granted 
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(1866), 10 Cox, C. C. 184 ; Ex p. Smith (1869), 
21 L. T. 294. 

3716. Pretence of reading Riot Act.] — R. v. 
Sprigqins (1746), Wm. Bl. 2. 

3717. Misappropriation by member of corpora- 
tion.] — R. V, Watson (1788), 2 Term Rep. 199. 

3718. Printing report of House of Commons.] — 
R. V, Wright (1799), 8 Term Rep. 293. 

3719. Publishing evidence before coroner’s jury 
with comments.] — R. v. Fleet (1818), 1 B. & Aid. 
379. 

3720. Abusing public officer.] — R. v. Smith 
(1822), 1 L. J. O. S. K. B. 31. 

3721. Personating juror.] — R. v. May (1857), 
29 L. T. O. S. 190. 

C. Misconduct hy Judicial Officers, 

3722. Magistrate.]— R. v. Newton (1720), 1 
Stra. 413; R. v, Heber (1731), 2 Barn. K. B. 
77 ; R. V, Austin (1732), 2 Barn. K. B. 203 ; 
R. V, Mather (1733), 2 Barn. K. B. 249 ; R. v. 
Eyres (1733), 2 Barn. K. B. 250 ; R. v, Shrews- 
bury JJ. (1733), 2 Barn. K. B. 272 ; R. v, De Veil 
(1733), 2 Barn. K. B. 379 ; R. v, Wykes (1738), 
Andr. 238 ; R. v, Soane (1738), Andr. 272 ; 
R. V. Jones (1742), 1 Wils. 7 ; R. v. Rye Corpn. 
JJ. (1752), Say. 25; R. v, Nottingham JJ. 
(1755), Say. 216 ; R. v. Corbett & Coulson 
(1756), Say. 207 ; R. v. Phelps (1757), 2 Keny. 
570 ; R. Fielding (1758), 2 Keny. 380 ; R. v. 
Young (1758), 1 Burr. 556 ; R. v, Athay (1758), 

2 Burr. 653 ; R. v. Palmer (1761), 2 Burr. 1162 ; 
R. V, Williams, R. v, Davis (1762), 3 Burr. 1317 ; 
R. V, Baylis (1762), 3 Burr. 1318 ; R. v. Seaford 

nTJ. (1703), 1 Win. Bl. 432 ; R. 7;. Hann (1705), 

3 Burr. 1710 ; R. Wallis (1772), Lolit, 38 ; 
R. V, Cozens (1780), 2 Doug. K. B. 426 ; R. v. 
Davie (1781), 2 Doug. K. B. 588 ; R. v. Jackson 


(1787), 1 Term Rep. 653 ; R. v, Holland & 
Forster (1787), 1 Term Rep. 092 ; R. v, Brooke 
(1788), 2 Term Rep. 190 ; R. v. Webster (1789), 
3 Term Rep. 389 ; R. v. Barker (1801), 1 East, 
186; R. V, Hoseason (1811), 14 East, 005 ; 
'R. V, Staffordshire JJ. (1819), 1 Cliit. 217; 
R. V, Borron (1820), 3 B. & Aid. 432 ; R. v. 
Somersetshire JJ. (1822), 1 Dow. & Ry. K. B. 
443 ; R. V, Lancashire JJ. (1822), 1 Dow. & Ry. 
K. B. 485 ; R. v, Whately (1829), 4 Man. & Ry. 

K. B. 431 ; Ex p, Fentiman (1834), 2 Ad. & El. 
127; R. V, Pyrke (1843), 1 L. T. O. S. 150; 
R. V, Badger (1843), 4 Q. B. 468 ; Re Griffiths 
(1847), 9 L. T. O. S. 75 ; R. v. Saunders (1847), 
2 Cox, C. C.v 249 ; Ex p, Smerdon (1850), 15 

L. T. O. S. 141 ; R. v. Hole (1850), 14 J. P. Jo. 
352 ; R. V. Barton (1850), 4 Cox, C. C. 353. 

3723. Mayor.] — R. v, Halford (1734), 7 Mod. 
Rep. 193 ; R. v, Nottingham Corpn, (1773), 
LoUt, 185 ; Ex p. Carter v, Harwich Corpn. 
(1851), 10 J. P. 23. 

3724. County Court Judge.] — J2eANON.,No. 7148, 
post, 

3725. Vice-Chancellor of Oxford.] — R. v. Holmes 
(1734), 1 Cunn. 129. 

3726. Sheriffs.] — Anon. (1733), 2 Barn. K. B. 
227. 

3727. Attorney.] — R. v, Norman (1743), 1 
Wils. 7. 

See Public Authorities & Public Officers. 


D. Misconduct hy Ministerial Officers. 

3728. Churchwardens.] — Anon. (1730), 1 Barn. 
K. B. 327 ; Anon. (1732), 2 Barn. K. B. 166. 

3729. Sheriff.] — R. v. Shacki.ington (1735), 
Andr. 201, n. ; R. v. Grosvenor (1743), 1 Wils. 

j 18 ; R. V. Woodrow (1788), 2 Term Rep. 731. 


to two irien coiivictod of treasonable | 
praeticeK.— Jt. v. Going, Whi'ie & 
Magratii (1801), llowc, 563. — IR. 

c . Prevent inu jn isoners st and i n g th ei r 
iriaL] — An information will be granted 
for withdrawing prisoners, out on bail, I 
from abiding their trial. — 11. v. Going, 1 
White & Magrath (1801), Ilowo, 563. i 

IR. I 

d. Disjniiirig coiinscl's right to he 
heard.] — (U)udltional order grantcMi for 
an inforniation against the magistrates 
<»t a corporate city, who had disputed 
the right of counsel to be heard for or 
against a party at petty sessions.— 
Anon. (18‘2i)), 3 Ir. L. liec. 1st ser. 
44.— IR. 

e. Conspiracy by attoryieys.] — R. 
(at the PROHECUTION OF ELLIOT) V . 
MAITKR (1845), 6 L. T. O. S. 132. — IR. 

f. Ttireatening letter to 7nayor <£• 
corporation.] — K. wrote a notice to L., 
Mayor of H., & certain members of the 
town council, saying that in a certain 
event he would use the letter to charge 
them with the felony of manslaughter, 

“ & take further notice that as regards 
those whom with the mayor, 1 intend 
to have returned for trial at the next 
assizes for the conspiracy alleged to 
have been carried out on Dec. 13, last, 

1 will if they again conspire illegally 
to exchido the said burgesses, etc., use 
this notice to charge the said persons 
accused as conspirators with the felony 
of mm'der.” 11. being convicted in a 
criminal information moved in arrest 
of judgment : — Held : this letter dis- 
closed a good ground for a criminal 
information. — K. v. Rea (1865), 17 
I. C. L. H. 584.— IR. 

PART X. SECT. 3, SUB-SECT. 3.— C. 

3722 i. Magistrate.] — If the conduct 
of prosecutor has boon blamable the 
ot. will not grant a criminal Information 
against a magistrate at his Instance ; 

J. — VOL. XIV. 


but if the conduct of the magistrate is 
not justifiable, the rule will be dis- 
charged without costs. — R. v. Mttnro 
(1831), (1825-1897), N. B. Dig. 226.- 

CAN. 

3722 ii. .] — A magistrate is en- 

titled to six days’ notice of a motion 
for a criminal information against him 
for a violation of his duty. — R. . 
Heustis (1853), James, 101. — CAN. 

3722 iii. .] — On an application 

for an attachment or criminal informa- 
tion against a justice of the peace for 
misconduct in the exercise, or under 
the authority of, his olfice, it must 
be shown that six clear days’ previous 
notice in writing had been given to 
such magistrate. — R. v. Rae (1874), 
I. R. 8 C. Ij. 524.— ir. 

3722 iv. .] — JRe McMicken 

(1912), 8 D. L, R. 550.— CAN. 

3722 V. .] — The ct. refused to 

grunt an information against a magis- 
trate for an offence which amounted 
to a felony, would grant It for extortion ; 
but would not grant it In any case where 
the Crown prosecuted. — K. v. Magee 
(Undated), Rowe, 416. — IR. 

3722 vi. -• — .1 — An information 
granted against a magistrate for 
destroying a house, on not finding the 
men he was in search of. — Anon. 
(Undated), Rowe, 645. — IR. 

3722 vii. .] — The ct. granted an 

information against a magistrate who, 
in the exercise of his office, abused 
prosecutor. — R. v. Manly (Undated), 
Rowe, 646.— IR. 

3722 viii. .] — The Ct. of King’s 

Bench refused to grant an attachment 
against a magistrate for maliciously 
convicting one for offending against 
the game laws, & fining him & levying 
the fine ; but granted a oriminal 
information. — R. v, Martin (Undated), 
Rowe, 726.— IR. 


g. Judge — Recorders Court.] — Ap- 
plication for leave to file an informa- 
tion against a judge of a record i5r’s 
ct. upon the gromids that he had 
falsified the records of the ct. & 
maliciously condemned appet. as 
guilty of a felony upon the verdict of 
his peers, when, as alleged, no verdict 
whatever was found by the jury. The 
facts were that the jury came into ct. 
& the foreman pronounced a verdict 
of guilty. Counsel of accused then 
questioned, not through the ct., some 
of the jury as to the grounds of tbolr 
verdict, when one stated that ho did 
not concur in it. The attention of the 
ct. was not drawn to this dissent, nor 
did it appear the ct. was aware of it. 
A verdict of guilty was recorded by 
the presiding judge ; & when formally 
read to the jury by the clerk, no 
objection was made. The ct, refused 
the information. — R. v. Ford (1853), 
3 C. P. 209.— CAN. 

h. Division Court .] — On ap- 

plication for leave to file a criminal 
information against a division ct. 
judge for his conduct in imposing a 
fine for contempt upon a barrister 
employed to conduct a case before 
him : — Held : such leave should never 
be granted unless the ct. see plainly 
that dishonest, oppressive, vindictive, 
or corrupt motives influoncod the mind, 
& prompted the act comj)Iained of, 
which in this case was clearly not 
shown. — Re Toronto Division Court 
Recorder & Judge (1864), 23 U. C. H. 
370.— CAN. 

PART X. SECT. 3, SUB-SECT. 3.— D. 

3729 i. Sheriff.] — Whore a sheriff, 
i duly appointed, refuses to act or take the 
I oath of office, the appropriate remedy 
is by information ex offlcio or indict- 
ment, & a 7 nandamu 8 will not bo 
granted. — R. v. Hutchinson, R. v. 

\ Gbrrard (1893), 32 L. R. Ir. 142.— IR. 

A A 
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Cbiminal Law and Procedure. 


Sect, 3 . — Information at instance of private person: 
Sub-sert. 3, D., E,, E. (a), (&), (c), (d) (Sc (e), 
G, to P. ; sub-sect, i.] 

3730. Clerk of Market.] — ^A non. (1733), 2 Barn. 
K. B. 310. 

3731. Overseers.]— R. r. Watson (1743), 1 
Wils. 41 ; R. V. Ukrbeiit (1759), 2 Keny. 400 ; 
R. V. TAiiRANT (1707), 4 Burr. 2100 ; R. v. Cox & 
Casytok (1837), 1 Jur. 52. 

3732. Parish officer.] — R. v. Bahrat (1780), 2 
Doug. K. B. 405 ; R. v, Oomppon (1783), Cald. 
Mag. Cas. 246. 

3733. Commissioners.] — R. v, Rogers (1758), 
2 Kony. 373. 

3734. Road surveyor.] — R. v. Friar (1819), 

I Chit. 702. 

3786. Guardian.] — R, v. Briohtman (1848), 

II L. T. O. S. 120. 

3736. Sheriff’s officer.]— A non. (1730), 1 Barn. 
K. B. 381. 

See I’UBiJc Authoritiiss & Fubltc Officers. 


(c) Challenge to FighL 

3740. Chalienge.] — R. v. Hankey (1757), 1 
Burr. 310 ; R. v. Chappel (1757), 1 Burr. 402 ; 
Prideaux V. Arthur (1774), Lofft, 393 ; R. v. 
Willett (1795), 6 Term Rep. 294 ; R. v. Young- 
itusband (1835), 4 Nev. & M. K. B. 850 ; R. v. 
Larrieu (1837), 7 Ad. & El. 277 ; Ex p. Elgie 
(1817), 9 L. T. O. S. 39 ; Ex p. Langdon (1850), 
14 J. P. Jo. 301 . 

(d) Going Armed. 

3741. Bearing arms.] — R. v. Knight (1086), 
3 Mod. Rep. 117. 

(e) E/lot a7id IncitemeyU to Biot. 

3742. Rioting.]— R. v. Beamond (1732), 2 

Bam. K. B. 138; R. v. Smith (1831), cited in 
Grady & Scotland’s Crown Practice, at p. 8 ; 
R. V. Muntz, Pare, Pearce & Trow (1837), 
1 .T. P. 380 ; Ex p. Licensed Victuallers’ 
Society (1872), 30 J. P. 3.59. 


E. Libel. 

See Ltrel & 8landp]r. 

F. Breach of the Peace. 

(a) Assault. 

3737. Assault.] — R. v. Wingfield (1032), Cro. 
Car. 251 ; R. v. Holloway (1724), 8 Mod. Rep. 
283; Jennings v. Mott (1727), 1 Bam. K. B. 
10 ; K. V. Mouseley & Syms (1728), I Barn. K. B. 
123; Anon. (1731), 2 Bam. K. B. 27; Anon. 
(1731), 2 Barn. K. B. 87. 

{b) Provocation to Breach of the Peace. 

3738. Writing abusive letter.] — Ex p. Parker v. 
Watte (1838), 2 J. P. 57. 

3739. Conduct & language.]— R. v. Hinckley, 
Ex p. Hall (1817), 11 J. P. Jo. 37. 


G. Blasjjhemy. 

3743. Libelling Christianity.] — R. v. Woolston 
(1729), Fitz-G. 04. 

H. Immorality. 

3744. Apprenticing girl to prostitute.] — R. v. 

Detaval (1703), 3 Burr. 1434. 

I. Abduction. 

3745. Inveigling word.] — Seeles’ Case (1039), 
Cro. Car. 557 ; R. i;. Blacket & Robinson (1702), 
7 Mod. Rep. 39 ; R. v. Lynn (1733), 2 Barn. K. B. 
212; R. V. Pierson (1739), Andr. 310; R. v. 
Green (1781), 3 Doug. K. B. 30. 

.7. Re.scuc. 

3746. Rescue,] — Jourdan’s Caspj (1098), 12 
Mod. Rep. 250. 


PART X. SECT. 3, SUB-SECT. 3.— 

F. (b). 

k. Threatening letter — To 7nemhcr 
of Legislative Couiicil.] — UiiJo nisi for 
a criminal Information wbich had boon 
obtained for sending: a letter to 
in’OHeciitor with intent to provoke a 
breach of the peace, etc. It., a member 
of Legislation Council, ai)pUed to ct. 
to file criminal information against 
dofts., one for sending & the other for 
bringing to him a threatening letter 
with intent, first, to intimidate R. in 
tho performance of his duties as 
luember of Legislative Council, & 
secondly, f.o nrovoko & stir him up 
to fight a duel : — Held : rule would bo 
discharged without costs as regards 
both defts. as liitimidatiou could not 
be inferred from the letter. — R. v. 
Macdkrmott & Maofarlane (1844), 
Res. & Kq. Jud. IL— AUS. 

3738 i. Abusive letter.] — It is not 
sufficient cause against an application 
for an information for writing an 
abusive letter to the proprietor of a 
newspaper, that prosecutor was tho 
proprietor of a paper in which reflec- 
tion s wore Inserted against deft. : & 
on doft.’s application to him, that ho 
refused to mtorfero, referring him to 
tho printer. — R. v. Gold (Undated), 
Kowo, 580.— IR. 

3738 a. .] — An order for a crimi- 
nal information for writing to the prose- 
cutor a letter, tending to provoke him 
to commit a bieach of tho peace, 
made absolute, although It was not 
sworn by prosecutor, or conveyed by 
the words In his affidavit, that deft, 
intended to provoke him to commit 
a breach of the peace. — Malonk v. 
Piers (1831), 4 Ir. L. Rec. Ist eer. 


3739 i. Conduct language.] — It. v. 
O’Connell (Undated), Rowe, GIO. — 

IR. 

3739 ii. .] — A conditional order 

for liberty to file a criminal information 
granted, although prosecutor did not 
swear that he boUovod deft.’s language 
was used with an intention to provoke 
him to light a duel ; a third party, 
who was present on the occasion out 
of which the prosecution arose, having 
made an affidavit to that effect. — 
R. V. Maunsell (1839), 1 I. L. R. 
257.— IR. 

l. Threat to horseivhij).} — Con- 
ditional order granted for a criminal 
information against deft., for shaking 
a horsewhip over prosccut.or, & 
desiring him to consider himself horse- 
whipped. — R. V. Armstrono (1827), 
1 Ir. L. Roc. 1st ser. 7. — IR. 

PART X, SECT. 3, SUB-SECT. 3.— 
F. (0). 

m. Challenge to duel — Applicant 
must be blameless.] — The ct. will not 
grant the extraordinary remedy of a 
criminal information for a challenge 
to a duel, unless appet. ho him- 
self wholly blameless. — Thorn v. 
Faitheull (1850). 2 Leggo, 966.— AUS. 

n. .1 — Conditional order for a 

criminal information granted against 
deft., for attempting to provoke 
prosecutor to fight a duel. — R. v. 
Staunton (1827), 1 Ir. L. Roc. 1st sor. 
7.— IR. 

-.1 — R. V. Holmes (circa 
1800-1803), Rowe, at pp. 267, 268, 283, 
284.— IR. 

p. .] — R. V. Jackson (1846), 7 

L. T. (O. S.) 237, 323.— IR. 

q. .3 — Where a conditional 


order for liberty to file a criminal 
information for sending a letter pro- 
voking to fight a duel has been 
granted, although it might be good 
cause against making such order 
absolute, that prosecutor, who had 
spoken injuriously of del J. in addressing 
a jury had so spoken maliciously, & 
not bond fide in tho discharge of his duty 
as counsel ; yet. where tJie c.Nds not 
satistted that such injurious expressions 
of prosecutor were irrelevant, malkdous, 

6 not bond fide^ they will make absolute 
1-ho order. — R. (on the rKOSECiri'joN 
OF Armstrong) v, Kternan (1855), 

7 Cox, O. C. 6.— IR. 

r. Affidavits showing prosecutor had 
fought duel — ■ Attorney -Octwral ordered 
to prosecute information against him.] 
— If on an application for an Infor- 
mation, it appciirs on the face of the 
affidavits of deft., that prosecutor has 
fought a duel ; tho ct. will grant an 
information against him, & will order 
tho A.-Q. to prosecute it. — R. v. 
O’Connell (Undated), Rowe, 610. — 
IR. 


PART X. SECT. 8, SUB-SECT. 8.— 
F. (e). 

B. Obstructing justice of peace ift 
exxcuiion of duly — Riot.] — Information 
for speaking opprobrious, malicious, & 
contemptuous words of a justice of 
the peace. In the execution of his 
office in disporaing rioters, for ques- 
tioning & denying his authority, & for 
obstructing & liindering him fi‘om 
dispersing them & preserving the 
peace i-^eld : to be too general, the 
obstruction being imperfectly set 
forth. — R. V. Griffith (1788), Vern. 
& Sor. 612,— IR, 
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K» Impressment of Seamen, 

374-7. Impressment.] — R. v, Webb (1747), 1 

Wm. Bl. 19. 

L, Demanding Money with Menaces, 

3748. Threats.] — R. v, Hallingby (1734), 
Cunn. 93. 

M, Attempting to obtain Execution of Will, 

3749. Undue influence.] — R. v, Wright (1700), 
2 Burr. 1099. 

N, Cheating, 

3750. Using untrue dice.] — ^Anon. (1702), 7 
Mod. Rep. 40. 

O. Conspiracy, 

3761. Trade combination to fix price.] — R. v, 

Norris (1758), 2 Keny. 300. 

P, Giving Credit to Wife with a vieiv to charge 
Husband, 

3752. Inveigling wife to obtain credit — With 
view to charge husband.] — Pocock v, Thornioroft 
(1701), 12 Mod. Rep. 454. 


Sub -SECT. 4. — Piudckdure. 

See Crown Office Rules, 1900, rr. 30, 37. 

3753. Motion must be made by counsel.] — The 
motion for a criminal information must be made 
by the law officers of the Crown or by a barrister, 
& not by a private individual. — R. v, Lancaster 
JJ. (1819), 1 Chit. 602. 

Attachment.] — See Contempt of Court, 

Attachment Committal, Vol. XVI., p. 01, 
Nos. 690, 091. 

3754. Joinder of defendants.] — Anon. (1731), 1 
Barn. K. B. 450 ; 94 E. R. 302. 

3755. .] — joint information against several 


PART X. sect. 3, SUB-SECT, 3.— N. Ist ser, 479.— IR. 


on distinct rules will not be granted. — R. v, 
Heydon (1762), 3 Burr. 1270 ; 97 E. R. 826 ; 
subsequent proceedings ^ 3 Burr. 1359. 

3756. Default of one not to prejudice 

others.] — In a criminal information against several 
the default of one shall not prejudice the others. — 
R. V, Wingfield (1632), Cro. Oar. 251 ; 79 E. R. 
819. 

Annotation : — Refd. R. v, Prynn (1089), 5 Mod. Hep. 459. 

3757. Motion must be made on affldavit — 
Contents of affidavit.] — An affidavit by A., stating 
that B. had brought him a challenge from C. & 
that B. had refused to make an affidavit that C. 
sent him with it, is not evidence on which this 
ct. will grant a rule nisi for a criminal information 
against O. for sending the challenge. — R. v, 
Willett (1795), 6 Term Rep. 294 ; 101 E. R. 
560. 

Annotation: — Consd. 11. v. Stanger (1871), L. R. G Q. B. 

352. 

3758. .] — Where only circumstances 

of strong suspicion are stated in affidavits, on 
which a rule for a criminal information is moved, 
it is not sufficient unless the deponents also add 
their belief that the party against whom the 
application is made acted from coiTupt motives. 
— R. V, Williamson (1820), 3 B. & Aid. 582 ; 
106 E. R. 774. 

Annotation : — Refd. Ex p, Munster (18G9), 20 L. T. G12. 

3759. .] — In moving for a criminal 

information for libel, a prosecutor need not adopt 
the statutory mode of proof (see 38 G. 3, c. 78 ; 
6 & 7 W. 4, c. 76) ; but it is not sufficient to 
produce an affidavit, stating merely that deft., 
printed & published a libel in a newspaper, 
called, etc., a copy of wliich libel is hereunto 
annexed, & to annex such copy. 

The prosecutor cannot use a statement in 
deft.’s affidavits to supply a defect in his own, 
where the latter are so imperfect that the ct., if 
aware of their defectiveness, would not have 
granted a rule yiisi, — R. v, Baldwin (1838), 


all tho cir(uini8tan«(^8 coiiuooUul with 
the traiisaction out of wbicii tho 
complaint liaH arisen, as the HupproBHal 
of any of them will he ground of cause 
agaiust iiiakiiig tlie rule nisi absolutn. 
— Knox v. Andeiison (1840), 2 I. L. K. 
202.— IR. 

3757 iv. .1— Tho amdavit 

to ground a criuiiiiaJ informatiou, for 
provoking a parry to commit a broa(;h 
of the peace by light ing a duel, nbonld, 
in all caHCS, state that sucli was tiie 
intontiou of the party. — It. v. Kellv 
(1847), 11 I. L. K. 217.— IR. 

3767 V. .1 — An ai)pli(;at4on 

for an order to have informations 
returned in order to ground a motion 
for admitting priHouers to bail is not 
a motion of course, some ground must 
be stated in tho affidavit. — 11. v. 
CoRiiEiT (1840), 2 I, L. R. 2G5. — IR. 

e. PaHicalars of abusive lan- 

guage — Omission cured by defendant's 
plea.] — Informations for using profane 
or abusive language arc defective if 
they do not set out the language used ; 
but where no objection Is raised It 
may be said to have been cured by 
deft.'s appearance plea. — R. v. 
JiALLANTJNK (1914), 14 E. L. R. 278; 
22 Can. Grim. Gas. 385. — CAN. 

£. Whether suppleme.ntal affi- 
davits may be j— Supplomeutal 

affidavits may bo filed by prosecutor 
in a criminal information, in reply 
to those of deft., if such refer 
exclusively to new matter introduced 
in deft.’s affidavit. — R. v. Biium (1844), 
7 I. L. R. 380.— IR. 

g, — — showing cause 

against a rule for a criminal informa- 
tion, supplemental affidavits, even 
A A 2 


t. Playing with loaded, dice — 
Prisoner defrauded — Demanding return 
of money unfairly won. ]— I’risoner was 
tried on an information charging him 
with having sent a letter to M. de- 
manding money of him with menaces 
Sc without reasonable or probable 
cause. It appeared from the letter 
that prisoner & M. had been playing 
at some game with dice. Sc that prisoner 
having afterwards ascertained, as he 
alleged, that the dice used was loaded, 
demanded hack tho money which he 
had lost, threat(3iiing a prosecution for 
fraud if the demand was not complied 
with : — Held : i)rjBoner on his trial for 
the offence of sending the letter was 
entitled to show that the demand itself 
was made in good faith, & for that 
purpose to prove that he had been so 
defrauded or that at least he had 
probable grounds for so believing. — 
R. V. Nicholson (18G8), 7 N. S. W. 
8. G. R. 155.— A US. 

PART X. SECT. 3, SUB-SECT. 3.— O. 

a. I'o hinder removal of potatoes 
from one county to another.]— 'An 
information granted against a person 
for combining with several others to 
hinder tlic removal of potatoes from 
one part of the country to another. — 
R. V. Massey (Undated), Rowe, 731. — 


PART X. SECT. 3, SUB-SECT. 4. 

3763 i. Motion must be made by 
counsel.} — An application for a criminal 
information cannot be made by the 
party in person, but must bo made by 
counsel. — Anon. (1829), 2 Ir. L. Rec. 


b. Applicant must apply at earliest 
opportunity.] — Wlien a party moans to 
api)ly for a criminal information he 
must do so at the earliest opportunity. 
If ho allows a term to elapse he is too 
late. Sc the ct. will not afterwards grant 
the application. — lie O’Reilly (1841), 
2 jAig. Rep. 110. — IR. 

c. — — •.]— It is a settled rule of 
the ct. that a party applying for the 
special interposition of tho ct. must 
make his application promptly, Sc 
without unnecessary delay. — R. v. 
Conway (1850), 2 Ir. Jur. 124. — IR. 

d. Who may sign information — 
Master of Crown Office.] — A criminal 
information must be signed by tho 
master of tho Crown Office. — ii. v. 
Crooks (1837), 5 O. S. 733.— CAN. 

3767 i. Motion must he made on affi- 
davit — Cojvtents of affidavit.] — An affi- 
davit to ground a criminal information 
for applying abusive ierius to prose- 
cutor, must state prosecutor’s belief 
that the words were used with an 
intention to provoke him to fight a 
duel, & must state the rank or situation 
ill life of tho parties. — R. v. Byrne 
(1827), 1 Hud. & B. IG.— IR. 

3767 ii. .] — Tho absence of 

a statement of tho rank in life of tho 
parties in tho affidavits, to groimd a 
motion for a criminal Information, is 
a substantial doftict, & may be taken 
advantage of upon showing cause 
against tho conditional order. — K. v. 
Harrison (1839), 1 Jebb & S. 422. — 
IR. 

3767 iil. .] — In motions for 

leave to tile criminal informations, the 
! parties applying are boimd to disclose 
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Sect 3. — Information at instance of private person: 

Sub-sect. 4. Part XI.] 

8 Ad. & El. 108 ; 3 Ncv. & P. K. B. 342 ; 1 Will. 
Woll. & H. 158 ; 2 Jur. 850 ; 112 E. K. 801. 
Annotation: — Consd. R. v. Stanger (1871), L. R. 6 Q. B* ' 

352. 

3760. .] — The affidavits in support of 

an application for a criminal information against 
a party for writing lettep provoking a breach of 
the peace, stated the belief of the deponents that 
the lettei's were in the handwriting of the party, 
not from their own knowledge of liis handwriting, 
but from the information of other persons. The 
ct. refused a rule to show cause, on the ground 
that such evidence would not warrant a grand 
jury in finding a true bill. The ct. also refused 
leave to renew the application upon affidavits 
supx)lying sufficient evidence of the handwriting. 
— Ex p. Williams (1841), 5 Jur. 1133. 

Annotation: — Refd. R. v. Stangor (1871), L. R. 6 Q. B. 

352. 

3761. .] — A rule nisi for a criminal | 

information for libel having been obtained against 

J . on affidavits wliich stated that a copy of a news- 
paper had been purchased from a salesman in the 
oflice of the newspaper, & that by a footnote 
to the newspaper J. was stated to be the printer 
& publisher of the newspaper, & that the deponent 
believed J. to be the printer & publisher, the ct. 
discharged the rule on the ground that the 
affidavits contained no legal evidence of publica- 
tion, wliich was necessary in order to obtain leave 
to file a criminal information. — R. v. Stanger 
(1871), 1j. R. 0 Q. B. 352 ; 40 L. J. Q. B. 96 ; 
24 L. T. 200 ; 35 J. P. 580 ; 19 W. R. 040. 

3762. Misleading affidavits.] — R. v. 

Wrougiiton (1705), 3 Burr. 1083 ; 97 E. R. 1045. 

3763. Imperfect affidavits.] — Affidavits 

sworn before commissioners must state in the i 
jurat the i)lace where sworn ; & on showing 

cause against a rule for a criminal infoimation, 
on its appearing that the affidavits in support of 
the rule were defective in that respect, the ct. 
refused time to amend, & discharged the rule, — 
R. V. CocKSiiAW (1833), 2 Nev. & M. K, B. 378 ; 

3 L. J. M. C. 10. 

Annotation : — Reid. R. i’. Burn (1837), 7 Ad. & El. 190. 

3764. .] — A magistrate applying for 

a criminal information for slanderous words 
addressed to him in the execution of his duty, 
made an affidavit as to the subject of complaint, 
in which he stated deft, to be a litigious & shuffling 
I)erson, & related a former dispute between him 

his son, involving circumstances discreditable 
to deft. The latter statement was made, pro- 
fessedly, in explanation of some words used by 
deft, on the occasion when he spoke those more 
particularly complained of, but it did not bear 
upon the merits of the complaint ; — Held : the 
above statements were impertinent & censurable, 
but the ct. did not, therefore, reject the affidavit. 
— R. V. Burn (1837), 7 Ad. & El. 190 ; 6 Dowl. 


36 ; 2 Nev. & P. K. B. 162 ; 1 J. P. 310 ; 1 Jur. 
667 ; 112 E. R. 443. 

3765. Title of.] — The affidavits produced 

on showing cause against a rule for a criminal 
information need not be entitled. — R. v. Har- 
rison (1794), 6 Term Rep. 00 ; 101 E. R. 435. 

AnnMation : — Refd Whitehead v. Firth (1810), 12 East, 

166. 

3766. .] — The affidavits on a motion 

for leave to file a criminal information ought not 
to be entitled, if they are, they cannot be 
read ; the affidavits produced on showing cause 
against the rule may or may not be entitled ; all 
affidavits made after the rule is made absolute 
must be entitled. — R. v. Robinson (1705), cited 
in 0 Term Rep. at p. 042 ; 2 Stra. 704, n. ; 101 
E. R. 748. 

Annotations: — Apld. King v. Cole (1796), 6 Term Rep. 

640. Consd. Yates v. R. (1885), 14 Q. B. D. 648. 

3767. ,] — King v. Cole (1796), 0 

Term Rep. 040 ; 101 E. R. 747. 

Annotaiion Yates v. R. (1885), 14 Q. B. D. 648. 

3768. When exculpatory affidavits necessary.] 

It is an invariable rule not to grant an information 
for a libel, without an exculpatory affidavit, 
unless where the party libelled is abroad at a great 
distance, or the subject matter of the charge is 
general imputation, or an accusation of criminal 
language held in Parliament. — R. v. Haswell, 
R. V. Bate (1780), 1 Doug. K. B. 387 ; 99 E. R. 
249. 

Annotations: — Refd. R. v. Webster (1789), 3 Term Rep. 

388 ; R. V. Wright (1815), 2 Chit. 162 ; it. v. Aunger 

(1873), 28 L. T. 630. 

3769. .] — ^An affidavit to found a motion 

for a criminal information for a libel must dis- 
tinctly negative the charge, unless the party 
libelled be abroad, or the charge be general. — R. 
V. Wright (1815), 2 Cliit. 102. 

^ 3770. .] — The ct. will not grant an informa- 
tion against a magistrate for having improperly 
convicted a person, unless the party complaining 
makes an exculpatory affidavit denying the fact. 
— R. V. Webster (1789), 3 Term Rep. 388 ; 100 
E. R. 630. 

3771. .] — Where newspaper articles charged 

the relator with partiality from political motives, 
in the manner in wliich he discharged his duties 
as presiding officer at an election for members of 
a school board, & mentioned a specific instance 
where he had rejected the vote of a duly qualified 
female voter, who was politically opposed to him, 
though the relator in his affidavit denied generally 
the truth of all the charges, & also denied that he 
refused any voter on political or improper or 
illegal considerations, or prevented directly or 
indirectly any voter who was legally qualified to 
vote & who observed the prescribed regulations 
from voting, or put any obstacles in the way, or 
did anytliing, at any time, calculated improperly 
to affect the election of any particular candidate, 
the ct. discharged a rule nisi for a criminal in- 
formation which had been obtained against the 


though merely in confirmation, ought 
not to bo UH(5d, unlesB the leave of the 
ct. had been obtained for that purpose ; 
but If the party showing cause observe 
upon such affidavits, he tliereby opens 
it to the other side to read them. — 
R. V. Sheehan (1829), 2 Hud. & B. 
214.™ IR. 

h. Misleading affidaiyits.] — 

An application for an information 
against deft, for grossly abusing 
prosecutor, a magistrate, m the dis- 
charge of his duty, calling him coward, 
etc., was refused, because it appeared 
that ho had suppressed several material 


facts in his affidavits grounding the 
application. — II. v. Kearney (Un- 
dated), Rowe, 621. — IR. 

k. How eiditled .] — To support 

a motion for leave to file a criminal 
information against a justice of the 
peace, the affidavits should not be 
entitled as in a suit pending. — B ustard 
V. Schofield (1835), 4 O. S. 11. — CAN. 

l. Affidavit in reply — Too general 
in its terrns .^ — The affidavit in denial 
on such an application must, as a rule, 
be full, clear, & as speoific as possible ; 
& all the circumstances must be laid 
before the ct. fully & candidly, in order 


that they may deal with the matter. — 
R. V. Wilkinson (1877), 41 U. 0. K. 1. 

—CAN. 

m. Insulting to prosecuior .] — 

Though the matters charged In the 
affidavit of prosecutor be answered so 
that the ct. would not grant an 
information thereon, yet if deft, will 
introduce other matters in his affidavit, 
reflecting on prosecutor, showing a 
manifest intention of insulting him 
thereby, the ct. will, on that ground, 
grant the information. — R. v. Rowe 
(U ndated), Rowe, 418.^ — IRv 

n. Time limit between teste dt return 
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publisher, because the relator had not negatived 
specifically the charge made against him as to the 
rejection of the female voter’s vote. — R. v. 
Auwer (1873), 28 L. T. 630 ; 37 J. P. 645 ; 12 
Cox, 0. 0. 407. 

3772. Information against judicial officer — 
Necessity for notice.] — A party who applies to the 
ct. for a criminal information against deft, for 
breach of duty as a magistrate as well as an 
individual must before motion give notice to 
deft, of liis intended appheation. — R. v. Heming 
( 1833), 5 B. & Ad. 666 ; 2 Nev. & M. K. B. 477 ; 
1 Nev. & M. M. 0. 445 ; 3 L. J. M. C. 3 ; 110 E. R. 
936. 

3773. .] — .Justices are entitled to six 

days’ notice of motion for a criminal information 
against them. — Exp. Fentiman (1834), 2 Ad. & El. 
127 ; 4 Nev. & M. K. B. 126 ; 2 Nev. & M. M. C. 
427 ; 111 E. R. 49. 

Annotaiion : — Refd. Re Pyrke (1843), 1 L. T. O. S. 253. 

3774. Withdrawal of proceedings — Sanction of 
court necessary.] — The ct. was of opinion that 
appheations for contempt of ct. being in the 
nature of criminal informations are incapable of 
settlement & must not be withdrawn without the 
sanction of the ct. — R. v. Newton (1903), 67 
J. P. 463 ; 19 T. L. R. 627, D. C. 

Annoiaiion - Refd. P. V. Parko, [1903] 2 K. B. 432. 

3775. Rule nisi need not be made absolute.] — 
When a person has obtained a rule nisi^ for a 
criminal information, the ct. of K. B. will not 
compel liim to make it absolute. — R. v. Sherwood 
(1824), 2 L. J. 0, S. K. B. 78. 

3776. Rule may be discharged on payment of 
costs,] — On a rule for an information, though the 
ct. may think a ground is laid, yet, if, und(^r the 
circumstances, the payment of the prosecutor’s 
costs appears an adequate punisliment, they vdll 
discharge the rule on deft.’s undertaking so to do. 
— R. V. Morgan (1780), 1 Doug. K. B. 314 ; 99 
E. R. 203. 

3777. When rule granted after first rule dis- 
charged.] — K. V. Warburton (1699), 12 Mod. 
Rep. 319 ; 88 E. R. 1349. 


3778. .] — R. V. Smithson, No. 3709, miie, 

3779. .] — D. obtained a rule nisi for a 

criminal information against the publishers of a 
libel, on his affidavit that the imputation in the 
libel was false. The ct. discharged the rule, on 
the sole affidavit of 8., who deposed that the 

I imputation was true. Afterwards S. made de- 
I clarations, & depositions in an ecclesiastical suit, 
but not, apparently, material to such suit, contra- 
dicting his affidavit in all particulars. D. then 
indicted S. for perjury, & the bill was found, but 
S. left the country. In the term after 8. had 
made the declarations & depositions, & after he 
had gone away, D. obtained another pie for a 
I criminal information against the publishers, on 
' affidavit of the above facts, & of his innocence as 
before.— R. v. Eve (1836), 5 Ad. & El. 780 ; 
2 Har. & W. 450 ; 1 Nev. & P. K. B. 229 ; 111 
E. R. 1361. 

Annotations : — Refd. Ex p. Munsior (1869), 20 L« T, G12, 

Mentd. Taylor v. Sllngo (1836), 2 Har. & W. 327. 

3780. .] — The ct. will not permit a pcond 

application to be made for a rule for a criminal 
information unless leave was reserved for the 
purpose on the first application from very special 
circumstances, such as being met by affidavits 
which afterwards turned out to be based on 
perjury . — EJx p. Munster (1869), 20 L. T. 612. 

3781. When rule enlarged.] — Where a rule nisi 
for a criminal information, though served before, 
reached the hands of deft, only the day before it 
was to be argued : — Held : it must be enlarged. — 
R. V. llELY (1846), 10 Jur. 1009. 

3782. When information quashed.] — Foun- 

tain’s Case (1663), 1 Sid. 152 ; 82 E. R. 1Q27. 
Annotation: — Folld. Garland r. Burton (1738), Andr. 174. 

3783. .] — Garland V. Burton (1738), Andr. 

171 ; 2 8tra. 1 103 ; 95 E. R. 350. 

3784. .] — R, V. Nixon (1719), 1 Stra. 185; 

93 E. R. 462. 

Annotation : — Reid. R. v. Wilkes (1770), 4 Buit. 2527. 

3785. — .] — Information quashed by consent. 
— R. V. Green, R. v. Roper (1737), 2 8tra. 1072 ; 
93 E. R. 1039. 


Part XI. — Inquisitions. 

See Coroners, Vol. XIII., pp. 247-259. 


of subpoRiia — Venue laid in home dis- 
irici.] — It is not necessary that there 
should be fifteen days between th(? 
teste & return of a subpoena on a criininal 
information, whei'e the venue is laid 
in the home district. — R. v. Ckooks 
(1840), (1823-1900), 1 Ont. Dig. 

1583.— CAN. 

o. Imputation on third 2 icr son's 
character — In affidavit shouring cause — 
Whether affidavit answering charges may 
he filed,] — In showing cause against 
an information, a tliird person, whose 
chareicter is involved, has no right to 
answer the chaiges relative to himself, 
or to file an affidavit relative thereto ; 
nor will the ct. give him leave to do so, 
unless somo of the parties desire it.— 
R. V. Kowk (1804), Rowe, 275.— IR. 

. Application for information — 
en made,] — A criminal informa* 


tion must bo applied for the term 
immediately sueceediiig the act com- 
plained of, or a very satisfactoiy 
account given why this has not been 
done. — R. v. Bellinuham (1828), 2 
Ir. L. Rec. Ist scr. 32. — IR. 

q. — — ^.] — ^In special circum- 
stances, the ct. will allow a motion 
for a criminal information to bo made 
within the last four days of term, 
although the cause did not arise within 
tJio term. — Evait v. Kelly (1838), 

1 Jebb & 8. 28.— IR. 

r. Amendment of— -Time /or.]— Ap- 
plication t-o amend an information 
refused, it being too late, owing to the 
operation of Stat. Limitations to file a 
new one. — A.-G. v. Mathews (1829), 

2 Ir. L. Rec. Ist ser. 397. — IR. 

s. Failure to serve conditional order 


on deft.] — A conditional order for 
a criminal information was granted 
against deft, when he was absent 
from Ireland, & it was served upon his 
wife at his residence in this country, 
but it did not appear that the order 
had ever reached his hands or that he 
attempted to conceal his place of 
residence abroad : — Held : tho con- 
ditional order would not bo made 
absolute.- K. r. DiOKJiiNSON (1875), 
I. R. 10 C. L. 91.— IR. 

t. Plea of justification iwt set 
aside on nwiion.}—J'ho ct. refused to 
set aside ou motion a plea of justifica- 
tion pleaded to counts of a criminal 
information for words spoken of & 
to a person acting magisterially, 
leaving the party to demur if he 
thought fit. — R. V, Rea (1863), 9 Cox, 
C. 0. 401.™ IR. 
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Part XII. — Evidence and Proof. 


Sect. 1.— IN GENERAL. 

3786. Sufllclency of,] — A mere sciniilla of evi- 
dence, not sufficient to justify a verdict, ought not 
to be left to the jury. — R. v. Smith (1865), Le. &. 
Oa. 607 ; 6 New Rep. 168 ; 34 L. J. M. 0. 153 ; 

12 L. T. 608 ; 29 J. P. 532 ; 11 Jur. N. S. 695 ; 

13 W. R. 816 ; 10 Cox, 0. 0. 82, C. 0. R. 

Annoialion : — Mentd. 11. v. Chattaway & Chattaway (1922), 

17 Cr. App. Hep. 7. 

3787. To satisfy jury.] — In a criminal case 

the jury, in order to convict, ought to be satisfied 
that by the evidence, affirmatively, as a conviction 
created in their minds beyond all reasonable 
doubt that the guilt of the prisoner is established, 

if there is only an impression of probability, 
they ought to acquit him. So far a.s the case rests 
on direct testimony, they should, if there be any 
circumstances to impeach the credibility of the 
witnesses, look carefully to those circumstances 
as elements of doubt in the case. — R. v. White 
(1866), 4 P. & F. 383. 

Annotation: — Refd. It. v. Beal (1912), 8 Cr. App, Hep, 95. 

3788. .] — You ought to have the 

highest degree of certainty wliich the practical 
business of life admits of (Pollock, C.B.). — 
R. V. Kohl (1865), 4 F. & F. 930, n. 

3789. .] — Where primd facie evidence 

has been given for the Crown, which, if unanswered, 
would raise a presumption that might justify a 
jury in bringing in a verdict of guilty, & prisoner 
lias called evidence to rebut that presumption, 
the proper direction for the jury is, that if the 
evidence in rebuttal raises in their minds a reason- 
able doubt iis to prisoner’s guilt;, they should 
acquit him, as tlie oyius of proof still lies upon the 
prosecution. If upon the whole evidence the jury 
are left in a real state of doubt the prosecution 
have failed to satisfy the onus of proof which lies 
upon them. — R. v. Stoddaht (1909), 73 J. P. 
348 ; 25 T. J.. R. 612 ; 53 8ol. Jo. 578 ; 2 Vv, 
App. Rep. 217, C. C. A. 

Annotations: — Refd. it. v. Norton, [1910] 2 K. B. 49G ; 

H. r. Kllsom (1911), 76 J. \\ 38 ; H. v. Savidge (1911), 

76 J. P. 32; Ibrahim v. li., [1914] A. C. 599 ; H. v. 

Schama, H. v. Abramovitch (1914), 112 L. T. 480. Mentd. 

H. V. Bradsliaw, Edwards & Joiioh (1910), 4 Cr. App. Hep. 

280 ; H. V . Browiilow (1910), 74 J. V. 240 ; H. v. Pratley 

(1910), 4 Cr. Aj)p. Hoj). 159 ; H. v. Hill (1911), 76 J. P. 

49; H. V. Vassileva (1911), 6 Cr. App. Hop. 228; H. v. 

Horn (1912), 76 J, P. 270; H. v. Monk (1912), 7 Cr. 

App. Hep. 119; H. v. Pinch (1916), 85 L. J. K. B. 

1575 ; H. V . Immer, H. v. Davis (1917), 118 L. T. 146 ; 

H. V. Hill (1918), 82 J. P. 194 ; H, v. Sanders (1919), 

14 Cr. App. Hep. 11. 

3790. Evidence consistent with innocence 


or guilt.] — H, was the holder of a six-day licence. 
On a certain' Sunday morning the police observed 
a number of persons being admitted to the licensed 
premises. So leaving after an interval of from three 
to twelve minutes. The only one of these persons 
who was called as a witness stated in evidence 
that when he entered the premises he called for 
intoxicating liquor, but that H. refused to serve 
him. The justices held that a primd facie case 
had been made out against H. of keeping open 
the premises for the sale of intoxicating liquors 
during part of the time at which the premises were 
directed to be closed, but II. refused to give or to 
call any evidence : — Held : the evidence was 
equally consistent with innocence as with guilt, 
& therefore a primd fade case had not been estab- 
lished against H., & the justices were not entitled 
to draw any inference of guilt from his refusal 
to give evidence. — H ahiues p. Thomas (1917), 86 
L. J. K. B. 812 ; 117 L. T. 123 ; 81 J. P. 172 ; 25 
Cox, C. C. 753, D. C. 

3791. Circumstantial evidence — Exclusion of 
other causes.] — Where a criminal charge depends 
on circumstantial evidence, it ought not only to 
be consistent with the prisoner’s guilt but incon- 
sistent with any other rational conclusion. — 
Hodge’s Cask (1838), 2 I;ew. 0. 0. 227. 

3792. .] — On an indictment for man- 

slaughter by causing a fire, it is necessary in order 
to sustain the case by an exhaustive process of 
proof, to show that the fire could not have arisen 
from any other cause than that charged. — R. v, 
Gaudneh (1859), 1 F. & F. 609. 


Sect. 2.— IDENTIFICATION OF ACCUSED. 

3793. Necessity for.] — If two men are indicted, 
& one of them appear to be innocent & the other 
guilty, but the prosecutor cannot identify them 
resj)ectivcly, both must be acquitted. — R. v. 
Richardson (1785), 1 l^^ach, 387. 

3794. Procedure at identification — Witness must 
act independently.] — Identification of a deft, by a 
witness must be absolutely independent. — R. v, 
Hickman (1910), 74 J. P. 449 ; 26 T. L. R. 640 ; 
5 Cr. App. Rep. 135, C. 0. A. 

Annotation: — Mentd. Crane v. Public Prosecutor, [1921] 
2 A. C, 299. 

3795. ,] — The identification of a sus- 

pected person must be carefully conducted ; it 
is wrong to point out the suspected person & a^sk. 


PART XII. SECT. 1. 

3786 i. Sufftcicncy o/.] — Evidence of 
the behaviour of police dogs is inad- 
missible in a criminal ease, & no pre- 
sumption of guilt on the part of an 
accused i)er8on can be deduced by the 
behaviour of such dogs towards him. — 
H. r. Adonis, 11918] T. P. D. 411. — 
S. AF. 

3786 ii. .] — H. v. KoTCiio, H. r. 

Barley, [1918] E. D. L. 91.— S. AF. 

a. Circumstantial evidence — Must he 
inconsistent with anything hut guilt 
of accused,] — -When circumstantial evi- 
dence is relied ou to prove the guilt 
of any person accused of a criminal 
offence the circumstances & facts 
proved to the satisfaction of the jury 
must be not only such as are con- 
sistent with the guilt of that accused 
person but must be such us are incon- 
sistent with any other reasonable 
conclusion except the guilt of that 
accused person. — H. r. Turnbull 


(1920), 20 S. H. N. S. W. 598 ; 37 

N. 8. W. W. N. 176.— AUS. 

b. .]— Prisoner was tried 

before the judge of the county ct. 
for the crime of incest & was con- 
victed. There was no direct proof of 
guilt but there were many cii’cum- 
stances from which an inference of 
guilt could be drawn, & which, if the 
case had been tried with a jury, could 
not properly have been withdrawn 
from them : — Held : the conviction 
must be affirmed. — H. v. Ward (1914), 
48 N. S. H. 204 ; 24 Can. Crim, Cas. 
75.— CAN. 

c. Evidence must relate to particu- 
lar charge.] — It is a well-established & 
well-known principle of the criminal 
law that each case ought to stand on 
its own merits & should be decided on 
the evidence given in relation to that 
particular charge. — H. v. Lapointe 
(1912), 22 O. W. K. 601 ; 3 O. W. N. 
1469 ; 4 D. L. K. 210.— CAN. 


PART XII. SECT. 2. 

d. General rule.] — Evidence of 
belief to a prisoner’s identity is 
admissible although a belief on ^ 
ciont grounds would l)o of little, & 
might be of no value. — H. v, Corcoran 
(1865), 4 N. S. W. S. C. H. 83.— AUS. 

3794 i. Procedure at identification — 
Witness must act indepeyidcntly .] — 
Police ought not cither directly or 
indirectly to do anything which may 
prevent the identification ot an 
accused person from being absolutely 
indopondent, & they should bo most 
scrupulous in seeing that it is so. — 
H. V . Murray & Mahoney (No. 2), 
11917] 1 W. W. H. 404 ; 10 Alta. 

L. H. 275 ; 27 Can. Grim. Cas. 247 ; 
33 D. L. H. 702.— CAN. 

e. Proof of identification — Evidence 
of peculiarities of accused — Loss of 
finger of left hand.] — On the trial of 
a prisoner for murder evidence was 
given that ho had lost one finger of 
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“ Is that the man ? ” — v. Chapman (1911), 28 
T. L. R. 81 ; 7 Cr. App. Rep. 53, 0. C. A. 

3796. -,] — Where the sole defence is 

an alibi identification by a single witness must be 
conducted with great care, & the summing up 
must deal carefully with the facts of the identifica- 
tion. — R. v, Millichamp (1921), 10 Cr. App. Rep. 

83, C. C. A. 

3797. Suspected person should not be 

presented alone.] — It is improper, in order to 
identify prisoners, to invite proposed witnesses to 
see them apart from other persons. — R. v. Smith 
& Evans (1908), 1 Cr. App. Rep. 203, C. C. A. 

3798. ,] — Eor the purpose of identifi- 

cation the suspected person should not be presented 
alone. — R. v, Williams (1912), 8 Cr. App. Rep. 

84, C. C. A. IF p 

3799 . — _ Suspected person should not be in 
dock.] — It is improper to identify a deft, only 
when he is in the dock. 

The Ct. of Cr. App. will not interfere with a 
sentence unless further facts are brought to its 
notice, but if further facts are brought to its 
notice wliich justify a reduction of sentence, will 
err on the side of mercy. — R. v. Cartwright (1914), 
10 Cr. App. Rep. 219, C. C. A. 

3800. Preliminary description should not 

be given to witness.] — A., the driver of a cart, left 
his pony & cart outside a public-house. On 
leaving it he saw two men loitering near, S. ^ 
another man. On returning to the place the 
pony & van had disappeared. On the trial of B. , 
for the theft, the evidence for the Crown con- * 
sisted of the identification of B. by A. So 8. Both ' 

A. & S. had picked B, out of a line of men at the 
poUce -station, A. as a man he had seen loitering 
at the place & S. as a man he had seen drive off 
with the pony cart. A., in the course of his 
evidence, said : “I did not take particular notice 
of him ; I just caught his eye at fiie minute I 
brought the van round.” 8. said he had only 
seen the ba(;k of the man who di*ove olf with the 
van, but he identified the man at the police- 
station from liis front. When asked how it wtis 
he was able to identify B., ho said: “Because 
they said he very much resembled the man they 
had suspicion of ” ; & in answer to the foreman 
of the jury, ho said that a detective officer had 
given him a description of the man. The vice in 
the evidence of 8. was not iiointed out to the jury 
by the judge in liis summing up, althougli he 
pointed out to them that 8. said he had not seen 
liis face until he saw it at the police-station. 

B. was convicted : — Held : the conviction must 

be quashed on the ground that the evidence of 
identification was very unsatisfactory & the case 
had not been properly left to the jury. — R. v, 
Bundy (1910), 75 J. P. Ill ; 5 Cr. App. Rep. 
270, 0. C. A. 1 F I 

Annotalion Apld. R. v. Finch (1016), 85 L. J. K. B. 1575. 

3801. Photographs of suspected persons 

should not be shown previously.] — Photographs of 
persons about to be put up for identification ought 
not to bo shown previously to those who are 
invited to identify such persons. — R. v. Goss 
(1923), 17 Cr. App. Rep. 19fi, C. C. A. 


3802. Question to witness.] — In order to identify 
a person in ct. with one whom the witness has 
described, the attention of the witness may be 
directed to the person in ct., & he may be asked 
whether that is the person of whom ho has spoken. 

V. Watson (1817), 2 Stark, llfi ; 32 State 
Tr. 1, N. P. 

Annotations Retd. A.-G. v. Briant (1846), 15 M. & W. 

169 ; Mulcaliy v. K. (1867), 15 W. R. 446 ; U. v. MoCaflerty 

(1867), 15 W. R. 1022 ; Marks v. BeyfiiH (1890), 63 L. T. 733. 

Mentd. Bedford i;. Birley (1822), 1 State Tr. N. S. 1071 

Tooth V. Bagwell (1825), 2 O. 187 ; R. v. Blake (1844),' 

6 Q. B. 126 ; R. v. DiiITy (1849), 7 State Tr. N. S. 795. 

3803. .] — A witness called to prove that he 

had seen a prisoner at a particular spot at a cer- 
tain time added that he had since seen a number 
of men in gaol &. had pointed out one : — Held : the 
following was a proper form of question to put to 
the witness : “ Who did you point him out as 

being? ” — R. v. Blackburn (1853), 0 Cox, V, C. 
333. 

Annotation: — Mentd. R. v. Oodlulio (1911), 76 J. P. 16. 

3804. Proof of identification — Evidence of pecu- 
liarities of accused — Left-handedness.] — It. r. 

Patch (1800), Wills’ (Circumstantial Evidence, 
6th ed. p, 442. 

3805. Footmarks insufficient.] — Evi- 

dence of footmarks of highway robbers held 
per se insufficient evidence on which to convict 
of a felony. — R. v. Britton (1858), 1 F. & F. 
354. 

3806. Handwriting insufficient on 

charge of perjury in an affidavit.] — B. was in- 
dicted for perjury committed in an affidavit 
alleged to have been made by him, in order to 
obtain a marriage licence. The evidence showed 
that some person went to the vicar general’s 
office, & gave certain instructions in accordance 
with wliic'h an affidavit was filled up by one of the 
clerks, wliich, after having been read over to 
appet., was signed by liim. B.’s father proved 
that the signature to the affidavit was in his son’s 
handwriting. The custom of the vicar gencrars 
office is, for the clerk who fills up llio affidavit 
to go with appet. &; get liiin to swear to it before 
a surrogate. NeitlK^r the chirk in tiie vicar 
general’s office nor the surrogate could ichuitify 
B. as having sworn to the present affidavit ; 
although the clergyman who married B. recognised 
him as being the person who was maiTied under 
the licence granted on the strengt-h of the affidavit 
signed by him, yet he did not receive the licence 
from Mm on the day of the maniage, but on the 
previous day from the verger (jf his church : — - 
Held : further proof of the identity of the person 
who swore to the affidavit with tlie person who 
signed it was necessary before B. could bo con- 
victed of perjury assigned on a fatso statement 
contained in it. — R. v\ Barnes (1807), 31 J. P. 
408 ; 10 (Jox, 0. 0. 539. 

3807. Finger-prints may be sufficient.) 

— ^The ct. may accept the evidence of finger- 
prints though it be the sole ground of identifica- 
tion. — R. V, Castleton (1909), 3 (Jr. App. Rep. 
74, 0. C. A. 

3808. Voice sufficient.] — There may 

bo sufficient identification of a person by his 


his left hand, & on the application ( 
counsel for the Crown Judge ordore 
him to hold up his left hand, & tt 
jury saw it : — Held : the order w£ 
right. — R. V. Hartley (1871), 1 

N. S. W. S. C. R. 306.— AUS. 


8807 i. Finger 'Prints may 

he sufficient .] — The resemblance b(^- 
twoen the finger-print of an accused 
person & the finger-print found on 
an article may bo sufficient evidence 
to justify a Jury in finding that the 


finger-print found on tho article was 
made by accused. — R. v. Parker, 
U912j V. L. R. 152.— AUS. 

3807 ii. — - — .] — During the 

absence of tho occupants of a dwelling- 
house, tho house was entered, & 
property stolon therefrom. Finger- 
prints were foimd on an article in the 
house. These finger-prints exactly 
corresponded to the prints of tho right 
thumb of the person accused of 
breaking into the house : — Held : there 


was evidence identifying tho accused 
person with tho pcTson who com- 
mitted tho crime, & the judge? was 
right in not withdrawing tho case from 
the jury. — R. v. Morkis (No. 2), 
[1914] H. R. Q. 274.— AUS. 

3807 iii. .] -R. V. 

Krauscu (1913), 32 N. Z. L. R. 1229.-— 

N.Z. 

1 . Enlarged photo- 

graphs admissible .] — Upon the trial of 
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Sect, 2. — Identification of accused. Sect 3: Svh^ 
sect, 1, ^.] 

voice. — R. V, Keating (1909), 2 Cr. App. Rep. 
61, C. O. A. 

3809. Telephone conversation.] 

— Telephone conversations in wliich a prisoner is 
alleged to have taken part may be given in 
evidence. — R. v, Lewis & Hickman (1920), 84 
J. P. 64. 

3810. Denial of identity on charge of gross 

Indecency — Evidence of possession of lewd pictures.] 

— On the trial of a man on a charge of gross 
indecency the prosecution tendered evidence to 
prove that at the time the accused was carrying 
powder puffs & that in his rooms he had indecent 
photographs of nude boys. The defence was 
that the accused was not the man who committed 
the alleged offence, he adduced evidence to 
prove an alibi : — Held : the evidence was admis- 
sible on the issue as to identity. — Thompson v, R., 
[1918] A. C. 221 ; 87 L. J. Q. B. 478 ; 118 L. T. 
418 ; 82 J. P. 145 ; 34 T. L. R. 204 ; 62 Sol. Jo. 
266; 26 Cox, C. O. 189; 13 Cr. App. Rep. 61, 
H. L. ; affg, S. C. auh 7iom, R. v, Thompson, 
[1917] 2 K. B. 630, 0. C. A. 

AnnoUdians : — Folld. R. v. Twiss, [1918] 2 K. R. 853. 

Befd. U. V. Arrustrong, [1922] 2 K. B. 555 ; R. v, Maiiulng 

(1923), 17 Cr. App. Rep. 85. 

3811. By prosecutor — In presence of other 

witnesses — Demeanour of accused when accusation 
made in his presence.] — (1) There is no rule of 
law that evidence of a statement made in the 
presence & hearing of the accused is not admis- 
sible as having a bearing on his conduct unless 
he accepts the statement ; but where the accused 
denies the truth of the statement the presiding 
judge, in the absence of special circumstances, 
should intimate to counsel for the prosecution 
that, inasmuch as the evidence, thoug:h admissible, 
would have little value A might unfairly prejudice 
the jury against the accused, it ought not to be 
admitted. 

Resp. w«as convicted of an indecent assault upon 
a little boy. At the trial the boy’s mother stated 
in evidence that, as she her son came up to 
resp. shortly after the act complained of, the 
little boy said in resp.’s hearing : “ That is the 
man,” & described what resp. did to him, & that 
resp. replied, “ I am innocent.” The Ct. of 
Criminal Ai)peal quashed the conviction upon the 
authority of R. v. Norton, Ko. 4137, 'post, on the 
ground that evidence of a statement, made in the 
presence of the accused was not admissible 
against liim unless he acknowledged the tmth of 
the statement ; — Held : the evidence was admis- 
sible in law in reference to the demeanour of resp., 
& as part of the act of identification. 

a prisoner photographs of a thumb- 
print found on a box alleged to be 
that of the prisoner, & a photo of 
prisoner’s thumb-print, were put in 
evidence. The Crown also tendered 
enlarged photographs of these prints 
which, however, did not show the whole 
of the print found on the box or the 
whole of prisoner’s thumb-print, but 
did show the characteristics of the 
thumb-print relied upon for purposes 
of identiiication : — Held : the enlarged 
prints were admissilde in evidence. — 

Blacker v. R. (1910), 10 C. L. R. 

604 ; 27 N. S. W. W, N. 76.--AUS. 

g, Accused cannot 

he compelled to give hia fingcr-printa in 
court .] — Evidence obtained by com- 
pelling an accused to give his finger- 
prints in ct. is improperly obtained, 

& a conviction resulting therefrom 
must be quashed. — G oobpubshad v. 

R. (1914), 36 N. L. R. 87.— S. AF. 


(2) The principles of the laws of evidence are 
the same whether applied at civil or criminal 
trials, but they are not enforced with the same 
rigidity against a person accused of a criminal 
offence as against a party to a civil action. There 
are exceptions to the law regulating the admis- 
sibility of evidence which apply only to criminal 
trials, & wliich have acquired their force by the 
constant & invariable practice of judges when 
presiding at criminal trials. They are rules of 
prudence & discretion, & have become so integral 
a part of the administration of the criminal law 
as almost to have acquired the full force of law 
(Lord Reading). 

(3) By virtue of the Children Act, 1908 (c. 67), 
s. 30, Christie could not be convicted unless the 
boy’s testimony was ” corroborated by some other 
material evidence in sui)port thereof implicating 
the accused.” There was no sufficient direction, 
& there was misdirection to the jury of the re- 
quisites of corroboration under this statute. 
Such direction as was given by the deputy chair- 
man was erroneous inasmuch as it ti*eated the 
statement by the boy, given in evidciiice by the 
mother & the constable, as corroboration of the 
boy’s evidence implicating the accused. This is 
manifestly wrong. It was for the deputy chair- 
man to satisfy himself that there was evidence 
of corroboration fit to be submitted to the jury 
witliin the meaning of the statute, <fc then to direct 
them not to convict unless they accepted the 
evidence of corroboration (Lord Reading). 

(4) It is not a rule of law that the evidence of 
an accomplice must be corroborated in order to 
render a conviction on his evidence valid ; but 
it is a general rule of practice that jiidges should 
advise juries not to convict on the evidence of an 
accomplice unless it be corroborated, & this is a 
matter entirely for the discretion of the judge 
before whom a case is tried (Lord Atkinson). 

(5) The boy’s statement was so separated by 
time & <'ircumstance from the actual commission 
of the crime that it was not, I think, admissible 
as part of tlie res gesier (Lord Atkinson). — 
R. V. Christie, [1914] A. (’. 5-15 ; suh nom. Pubbic 
Prosecutions Director Chuistik, 83 Ij. J. K. B. 
1097 ; 111 L. T. 220 ; 78 J. P. 321 ; 30 T. L. R. 
471 ; 58 Sol. Jo. 515; 24 Oox, 0. C. 249 ; 10 
Cr, App. Rep. 141, H. L. ; affg, (1913), 109 L. T. 

I 746, C. C. A. 

I Aniiotalvms : — As to (1) Ajpld. Chantlor v. Bromley (1921), 

I 14 B. W. C. C. 14. Refd. R. V. Curnock (1914), 111 L. T. 
816 ; PorkiiiH v. JclTeiy, 11915] 2 K. B. 702 ; R. v. Smith 
(1915), 114 L. T. 2.39 ; R. v. Eoigeubaum, [1919] 1 K. B. 
431 ; K. V. Adams (1922), 17 Cr. App Rep. 77. Aa to (4) 
Refd. R. V. Bow (1916), 12 Cr. App. Reo. 15. Oenerally, 
Mentd. R. v. Altshuler (1915), 11 Cr. A 
V. Hall (1915), 11 Cr. App. Rep. 221. 

3812. Statement by person when accused 


Foot-prints — Plaster , 
ca«<a.l — To prove cortaiu foot-prints | 
had been made by accused evidence j 
was given that one of his had been ; 
pressed into the soil beside the foot- i 
prints & had made a similar Impres- , 
sion. Plaster casts wore produced in 
ct. : — Held: evidence properly pro- 
cured & admissible. — R. v. O’Brien ; 
(1884), 10 V. L. R. 243.— AUS. i 

k. Previous identification — j 

Evidence admissible to show person ! 
identified was accused.] — Upon the trial i 
for murder, a witness stated that lie , 
could not then identify prisoner as the 
person who had struck the blow, but ; 
added that on a former occasion he 1 
had so identified him; — Held: evl- 
deuce was admissible to show that the I 
person so identified was the prisoner. — 
R. V. Tobin (1839), 1 Craw. & D. 298.— 
IR. 

l. .] — A witness who i 


had, two days after the occuiTcncc, 
ideiitifii'd one of a party who had 
robbed liim, when asked if he saw the 
person in ct., pointed to a prisoner, & 
said that he thought he was one of the 
men, but he was not sure ; but ho had 
identified a man two days after the 
robbery ; that at the time ho was sure 
that it was the right man, & ttiat he 
thought prisoner, K.,wa8 thei man whom 
ho had identified, but he had very 
different clothes on then : — Held : 
the Crown were entitled to show by 
other witnesses that prisoner, K., was 
the man who had been previously 
identified by the former witness.— 
R. V. Burke & Kelly (1847), 9 
L. T. O. S. 514.— IR. 

nrj. Evidence admissible 

to rebut .] — Upon a trial for stabbing 
with intent to kill, evidence having 
been given that the offence was com- 
mitted by the prisoner, A. & B. being 
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not present — Inadmissible.] — R. v, Taylor (1874), 
13 Ck>x, C. C. 77. 

Anrudation : — Refd. R. v. Lillyman, [1896] 2 Q. B. 167. 

3813. By photograph — In general.] — On an in- 
dictment for bigamy, a photographic likeness of 
the first husband allowed to be shown the wit- 
nesses present at the first marriage, in order to 
prove liis identity with the person mentioned in 
the marriage certificate. 

The photograph was admissible because it is 
only a visible rejiresentation of the image or im- 
pression made upon the minds of the witnesses 
by the sight of the person or the object it repre- 
sents ; <fe, therefore is, in reality, only another 
species of the evidence which persons give of 
identity, when they speak mei-ely from memory 
(WiLLES, V, Tolson (1801), 1 F. & F. 103. 

3814. Effect of showing photograph to 

identifying witness.] — Evidence of identification is 
weakemed if the identifying witness has previously 
been shown a pliotograiih of the accused for the 
express purpose. — ii. v. Chadwick, Matthews 
Johnson (1917), 12 Or. App. Kep, 217, C. C. A. 

3816. To obtain evidence.] — The i)olice 

arc justified in showing photographs of a person 
whom they suspect with a view of getting informa- 
tion, & evidence that, they had a iihotograph of 
deft, may be given at his trial. — K. v. Kinosland 
(1919), 14 Cr. App. Rep. 8, C. 0. A. 

3816. Effect of production at trial by 

police.] — R. V. Palmer (1914), 10 Cr. App. Rep. 
77, C. C. A. 

3817. .]— R. r. Varley (1911), 10 

Cr. Api). Rep. 125, C. C. A. 


Sect. 3. -AS TO CHARACTER. 

Sub-sect. 1. — Of Accused. 

A. Good Character, 

3818. General rule.] — A.-C. v. Bowm;an (1791), 
2 Bos. 1\ 532, n. ; 120 E. K. 1123. 

3819. What is evidence of good character.] — A 

general examination on behalf of a jjiisoner as to 
the surrounding circumstances is not evidence of 
good character so as to entitle the prosecution to 
prove or to cross-examine as to other offences or 
convictions. Criminal Evidence Act, 1898 (c. 30), 
s. 1 if) (ii.) is intended to apply to cases where 
witnesses to character are called, or where evidence 
of the good character of i^nlsoner is sought to bii 
elicited from the witnesses for the prosecution. 


It is to this class of evidence that the statute 
refers, not to mere assertions of innocence or 
repudiation of guilt on the part of prisoner, nor 
to reasons given by him for such assertion or 
repudiation. 

* Applt. was convicted upon an indictment for 
obtaining from D. cheques by false pretences. 
The indictment alleged that he sold various articles 
of virtu to D. under an agreement that he was to 
charge 1>. the cost price plus 10 per cent, profit ; 
that applt. represented to D. that the cost was 
much in excess of the real cost ; & that by this 
means he had obtained from D. much larger sums 
than he was entitled to. Applt. gave evidence 
on his own behalf, & in cross-examination questions 
were x>Rt to liim suggesting that in other trans- 
actions he had obtained money from B. by 
alleging that certain cliina figures were genuine 
pieces of old Dresden china, whereas he knew 
that tliey were not : — Held : the alleged false 
pretences in representing the articles to be genuine 
old Dresd(3ii china when they were not so were 
entirely distinct from those with wliich prisoner 
was charged, &, as upon that ground evidence of 
the false representations with regard to the articles 
being genuine old Dresden china was not admissible 
to show that he was guilty of the false pretences 
with which he was charged, the questions put in 
cross-examination were improperly allowed, in- 
asimich as they tended to show that applt. had 
committed an offence other than that with which 
he was charged, & that the conviction must be 
quashed, as the jury must have been influenced 
by the que.stions answei‘s. — R. v, Ellis, [1910] 
2 K. B. 740 ; 79 L. J. K. B. 841 ; 102 L. T. 922 ; 


74 J. P. 388 ; 20 T. L. R. 535 ; 22 Cox, 0. C. 330 ; 
5 Cr. App. Rep. 41, C. C. A. 

Annotaiiiois : — Consd. H. r. Starkie, |1922] 2 K. B. 275; 
Jenkins v. Feit (1928), 129 L. T. 95. Refd. Barker v. 
Arnold, 1191 1] 2 K. B. 120 ; U. v, Boylo &Merchant, [1914] 
3 K. B. 389 ; K. v. Mason (1914), 111 L. T. 386 ; R. v. 
Baird (1915), 81 L. J. K. B. 1785 ; II. v. Ratcliflo (1919), 
89 L. J. K. B. 185. 


3820. Not voluntary statement by witness.] 

— Applt., who was tried for housebreaking & 
robbery, called a witness for the puri)ose of pro- 
ducing certain letters. This witness, without any 
question being put to liim by applt., voluntarily 
made a statement as to applt. ’s good character. 
Counsel for the prosecution then claimed that as 
evid(‘nce of applt. ’s good character had been 
given he was entitled to cross-examine the witness 
as to ai)plt.’s real character, & he thereupon pro- 
ceeded to ask the witness as to the number of 


picsont, proof was admitted of an 
alibi of A. & B. Idontiticatiou of 
a prisoner at the trial effected by 
showing that ho Is the same person, 
whom the witnesses had previously 
identified.— R. v. Nash (1832), 1 

Craw. & D. 178.— IR. 

n. Sufficiency of — Question for 

jury .] — At the trial of prisoner, an 
official stenographer from the Province 
of Quebec verified the deposition of 
D. taken in a civil action before the 
Superior Ct., at M., & stated that the 
jirisonor resembled the person whose 
deposition he had taken in M., but, as 
this took place over six mouths 
previously, he could not sutficlently 
remember his face to swear positively 
that the prisoner was really the same 
man, but stated, however, that to the 
best of his knowledge he was the same 
man, 8c that he had no doubt that he 
was the same man i—Held : there was 
sufficient evidence of tlio identity of 
prisoner with the person whose deposi- 
tion. was put in to warrant the judge 
iu sul)mittlng the deposition to the 
jury, the question of identity being 
one entirely for them. — R. v, Douglas 


I (1896), 11 Man. L. R. 401.— CAN. 

I o. .] — Defts. were tiied 

by a judge witliout a jury upon a 
charge of conspiring to defraud the 
complainant. At the trial the com- 
plainant, in the witness-box, would not 
swear positively that deft., H., thtm 
present in ct. as a prisoner in the dock, 
was the man, or one of the men, who had 
defrauded him, although ho liad 
identified th6 same man at the pre- 
liminary healing in the police ct. 
The complainant said : “ To the best 
of my knowledge, ho was the man. . . . 
There is another man hero to-day, & 
I am undecided which it is.” The 
judge thought the evidence of identity 
sufficient, & convicted defts. : — Hekl : 
the conviction could not be disturbed, 
there being some evidence to sustain 
it.— R. r. Hauvey & Taylok (1918), 
42 O. L. R. 187 ; 13 O. W. N. 455.— 
CAN. 

p. Witness wiablr to identify 

— Thouyh able to identify accused at 
former trial,] — -A witness produced on 
the part of the Crown, wlio swears that 
ho caimot ijosltively identify the 


prisoners, may bo examined by the 
Crown as to his having identified them 
on a former trial. — R. v. Curtain 
(1840), 1 Leg. Rep. 166.— IR. 

3814 i. By jjhotograph — Effect of 
showiny jjhotograph to identifying wit- 
ness,] — At tlie hearing of a trial for 
assault in whicli the defence was an 
alibi, witnesses for tlie Crown stated, 
in their evidence in chief, that a 
fortnight after the assault tlie police 
showed them several photographs 
from wliich they had picked out 
accused’s photograph, & that tlicy 
had subsequently identified the accused 
when lined up witli several others at the 
police station : — Held : the ovidonco 
relating to tlie photograplis wa« 
admissible. — R. v. Fannon (1922), 
22 S. R. N. S. W. 427.— AUS. 


ART XII. SECT. 3, SUB-SECT. 1.— A. 

3818 i. General rule .] — In criminal 
asos evidence of good chaiacter of 
risoner is to lie taken into considora- 
ion only in cases of doubt. — R. v. 
’HiLLiPS (1868), 8 N. S. W. S. C. R. 
4.— AUS. 
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SecU 3 . — As to character : Svh-se ct. A , <&: /?.] 

times applb. had been convicted ; — Held : applt. 
was not \inder the circumstances endeavouring to 
establish a good character by calling a witness 
who voluntarily made a statement as to applt.’s 
good character, therefore the questions as to 
applt.’s previous convictions were not admissible. 
— R. v. Redd, [1923] 1 K. B. 104 ; 02 L. J. K. B. 
208 ; 128 L. T. 30; 87 J. P. 43; 67 Sol. Jo. 
171 ; 27 Cox, C. C. 318 ; 17 Cr. App. Rep. 36, 
C C. A. 

3821. Elicited by cross-examination.] — If a 

prisoner’s co^sel elicit, by liis cross-examina- 
tion of the witnesses for the prosecution, a state- 
ment that the prisoner has borne a good character, 
evidence may be given of a previous conviction 
just the same as if witnesses to character had been 
called on his behalf. — R. v, Gadbury (1838), 8 
C. & P. 670. 

Annotation Apld. 11. V. Hcdd 11923] 1 K. B. 104. 

3822. .] — On a trial for a felony after a 

previous conviction, if prisoner’s counsel obtain 
evidence of good character by cross-examination, 
this entitles prosecutor to go into evidence of the 
previous conviction before the jury find a verdict 
on the new charge, the same as if prisoner had 
obtained evidence of good character by calling 
a witness. — R. v, Siirimpton (1851), 3 Car. & Kir. 
373 ; 2 Den. 319 ; T. & M. 628 ; 21 L. J. M. C. 
37 ; 18 L. T. O. S. 175 ; 15 J. P. 801 ; 15 Jur. 
1089 ; 5 Cox, C. C. 387, C. C. R. 

Annotation: — Refd. R. r. Rowton (1865), 13 W. R. 430. 

3823. .]— R. V. Redd, No. 3820, ante. 

-.]—See, further, Sect. 12, sub-sect. 2, C., 

post. 

3824. How material — To show unlikelihood of 
accused committing offence.] — Indictment for pub- 
lishing a seditioiLS libel alleging an intent to create 
discontent, Sc to incite to violence : — Ilcid : 
evidence by persons acquainted with deft, as to 
his general character, Sc as to his oi)inions on 
subjects connected with the alleged libel was 
admissible in his fiivour to show the general 
character of his publications Sc opinions on such 
subjects. Evidence of a report of a speech made 
by deft, in 1822, ^ publislicd at that time, was 
also admissible in his favour on the same grounds. 
— R. V. COBBETT (1831), 2 State Tr. N. 8. 789. 

3825. .] — On the trial of an indict- 
ment for perjury, the witnesses to character were 
tisked, ‘ ‘ What is the character of deft, for veracity 

6 honour ? ” Sc “ Do you consider him a man 
likely to commit perjury ? ” — R. v. Hemp (1833), 
5 0. & P. 468, N. P. 

3826. ,] — The object of laying evi- 
dence of character before tlie jury is to induce 
them to believe, from the improbability that a 
person of good character should have conducted 
himself as alleged, that there is some mistake or 
misrepresentation in the. evidence on the pai*t of 
the prosecution, & it is strictly evidenf^e in the 
case (Patteson, J.). — R. v. Stannard (1837), 

7 C. & P. 673. 

Annotalion :~ 'Retd. R, v. Bliss Hill (1918), 82 J. P. 194. 

^ 3827. .] — The nature of evidence 

given to character is to show that prisoner who is 
of a peaceable disposition Sc averse fx’om mixing 
himself up in such quarrels Sc affrays Sc tumults 
as are now laid to his charge, is not a person likely 


to be guilty of a crime of High Treason by levying 
war on the Queen (Tindal, C.J.). — R. v. Frost 
(1840), 9 C. & P. 129 ; 2 Mood. C. O. 140 ; 4 
State Tr. N. S. 86 ; 1 Town. St. Tr. 1 ; Gurney’s 
Rep. 749. 

Annotations R. v. Bliss HUl (1918), 82 J. P. 194. 

Mentd. Rodford v. Birley (1822), 1 State Tr. N. S. 1071 ; 

R. V. Tyrrell (1843), 2 L. T. O. S. 175 ; O'Connell v. R. 

(1844), 11 Cl. & Fin. 155 ; R. v. Cuffey (1848), 7 State 

Tr. N. S. 467 ; R. v. Smith O’Brien (1848), 7 State Tr. 

N. S. 1 ; R. V. Duffy (1849), 7 State Tr. N. S. 795 ; R. v. 

Bird (1851), 6 Cox, C. C. 20; Mansell v. H. (1857), 8 

E. & B. 54 ; R. v. Bernard (1858), 8 State Tr. N. S. 887 ; 

K. V. Burke (1867). 10 Cox, C. C. 519 ; Dillon v. O’Brien 

& Davis (1887), 16 Cox, C. C. 245 ; R. v. Crippoo, [1911] 

1 K. B. 149. 

3828. When material — In cases of doubt.] — The 

witnesses he called in point of reputation, that 
I must leave to you. Few men that come to be 
questioned, but shall have some come Sc say, he 
is a very honest man ; but is this anything against 
the evidence of the fact ? (Hyde, L.C.J.). — R. v. 
Turner (1664), 6 State Tr. 566 ; 1 Sid. 171 ; 82 
E. R. 1038. 

3829. .]-~R. t;. Swensden (1702), U 

State Tr. 559 ; Holt, K. B. 319 ; 7 Mod. Rep. 
101 ; 90 E. R. 1076. 

3830. .] — R. V. Dammaree (1710), 

15 State Tr. 521. 

Annotations: — Mentd. R. v. Homo Tooko (1794), 25 State 

Tr. 1 ; R. v, O’Connell 0844), 5 State Tr. N. S. 1. 

3831. — If 11^0 fact of publication 

were doubtful Sc if it referred to a man who had 
such a character given tp him this would be 
evidence to go to the jury in answer to the charge 
Sc in that way it would be most material (Ellen- 
BOROUGH, C.J.). — R. V. Draper (1807), 30 State 
Tr. 959. 

Annotations Mentd. R. v. Burdett (1820), 1 State Tr. 

N. S. 1 ; R. V. Halpin (1829), 7 L. J. O. S. M. C. 75. 

3832. .] — Tliis is the whole evidence 

on the subject of character. As I have already 
stated to you, if the evidence were in even balance, 
character should make it preponderate in favour 
of a deft. ; but in order to let character have its 
operation, the case must be reduced to that 
situation (Ellenborouuh, C.J.). — R. v. Davison 
( 1809), 31 State Tr. 99. 

Annotations: — Refd. R. v. Rowi^oii (1865), 10 Cox, C. C. 25 ; 

R. V. Bliss Hill (1918), 82 ,1. P. 194. 

3833. .] — If the evidence leaves it a 

matter of fair Sc reasonable doubt whether a party 
is guilty or not ; in common cases, if you prove 
that a prisoner up to that time has always main- 
tained a good character, it will apply Sc balance 
in his favour ; but if the evidence of guilt is 
satisfactory to the minds of a jury, evidence of 
I>revious good character cannot Sc ought not to 
have any avail (Le Blanc, J.), — R. v. Haigh 
( 1813), 31 State Tr. 1092. 

3834. .] — ^Wliere evidence of tlie good 

character of a prisoner in a criminal trial is given 
it is a correct direction for the judge to tell the 
jury that, if the remaining evidence left them in 
doubt whether the charge had been brought home 
to prisoner, they should take into consideration 
the evidence of good character, but that, if the 
other evidence satisfied them of prisoner’s guilt, 
the previous good character which he had borne 
afforded no answer to the charge. — R. v. Buss 
Hill (1918), 82 J. P. 194 ; svh nom. R. v. Broad- 
iiiJiisT, Meanley & Bliss Hill, 13 Cr. App. Rep. 
125, C. C. A. 


3828 i. When Tnaierial — In cases of 
dovbt .\ — Evidence of a good character 
of an accused is of value only in oases 
where the ottier evidence leaves the 
jury in doubt as to what its findings 
should be. — R. v. Letain, [1918] 
1 AV. W. R. 595 ; 29 Can. C’rlm. Cas. 


389.-~CAN. 

q. Effect of— 'Direct Uni of judge .] — 
At the trial of a person charged with 
stealing from the person, evidence was 
given as to the inexoeptional character 
of the accused prior to the charge. 


When summing up judge used exp res- 
sions which C’t. of Appeal considered 
carried a strong suggestion that 
accused had boon guilty of ijrovious 
similar misconduct ; — Ileld : accused 
had been deprived of that benefit to 
which evidence os to character entitled 
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3885. Confined to general reputation.]— When 
prisoner calls evidence of good character, the 
prosecutor may call evidence to rebut it. 

Evidence of the general character of a prisoner 
must be confined to evidence of reputation & not 
of disposition ; & the personal judgment of a 
witness as to prisoner’s disposition cannot be 
received in evidence. — R. v, Kowton (1865), 
Le. & Ca. 520 ; 5 New Rep. 428 ; 34 L. J. M. C. 
oL’ 5 29 J. P. 149 ; 11 Jur. N. S. 

325 ; 13 W. R. 43(5 ; 10 Cox, 0. C. 25, O. O. R. 

3836. Time for calling.] — In general, witnesses 
to character cannot be examined after verdict & 
before sentence, where deft, might have examined 
them upon the trial. 

A person employed by govt, to mix with con- 
spirators, & pretend to aid their designs for the 
purpose of betraying them, does not require 
corroboration as an accomplice. — R. v, Mullins 
(1848), 12 J. P. 776 ; 3 Cox, C. C. 526. 

Annotation .'—Retd. U. v. Bickley (1909), 73 J. P. 239 ; 

Wilson, Lewis & Havard (1911), 6 Cr. App. Rep. 

ink 

3837. Cross-examination of witnesses to cha- 
racter.] — It is not usual to cross-examine witnesses 
to character, except the counsel cross-examining 
have some distinct charge to which to cross- 
examine them. — R. v. Uodgkiss (1836), 7 C. & P. 
298. 

3838. Extent of.] — In cross-examining a 

witness to character, it is competent to ask 
whether he has heard of a particular felony 
having been committed some yeara previous ; 

on liis answering in the affirmative, to ask whether 
prisoner was not suspected of having been the 
perpetrator of it. — R. p. Wood Sc Parkeii (1841), 

5 Jur. 225. 

3839. ~.] — witness to the good 

character of a prisoner cannot be cross-examined 
as to circumstances of susjiicion against prisoner, 
which occurred upon the same day as (he alleged 
olience was committed.— R. v, Kogan & Elliott 
(1846), 1 Oox, C. 0. 291. 

3840. Evidence in rebuttal.]— No witnesses 
should be asked how deft, stands affected ; but 
if deft), give evidence of a general reputation, it 
inay be answered by particular instances on tlie 
other side for the King. — R. v. Hains (1695), 
Comb. 337 ; 90 E. R. 513. 

Mentd. Cox v. Allinp;liam (1822), Jac. 514 ; 

f 1 (1^28), 8 B. & C. 341 ; Police Comr. v. Donovan, 

lliiUaJ 1 Jv X>, 895. 

3841. .] — R. V, Gadbury, No. 3821, ante, 

-.] — Wliere witnesses to character are 

called by prisoner, the prosecutor may call others 
to contradict them, though, except in the case of 
a previous conviction, it is very uncommon to do 


so.— R. V. Hughes (1843), 2 L. T. O. S. 247 ; 1 
Cox, C. C. 44. 

Annotation : — Refd. R. v. Rowton (1865), 34 L. J. M. C. 57. 

3843. .] — Senible : if witnesses to character 

are called for prisoner, witnesses may be called 
in reply on behalf of the prosecution, to show 
general or specific acts of bad conduct. — R. v, 
Lovejoy (1850), 14 J. P. 592. 

3844. .] — ^Where witnesses are called on the 

part of prisoner to give evidence of his general 
good character, it is not competent to the prose- 
cution to call witnesses to give evidence of 
prisoner’s general bad character. — R. v, Burt 
( 1851), 5 Cox, C. C. 284. 

Annotation: — Refd. R. v. Rowton (18G5), 13 W. R. 436. 

3845. .] — R. V, Shrimpton, No. 3822, 

ante, 

3846. .]— R. V, Gerard (1852), T. & M. 

631. 

3847. .] — R. V, Rowton, No. 3835, ante, 

B, Bad Character. 

3848. Whether admissible.] — R. v, Coj.e (1810), 
3 Russell on Crimes & Misdemeanours, Gtli ed. 
I). 251 ; 1 Phillips on Evidence, 10th ed. i). 508. 
Annotations: — Refd. R. r. Bond, [1906] 2 K. B. 389; 

Thompson v. R., [1918] A. C. 221. 

3849. .] — On the trial of a prisoner for 

wounding a constable who had arrested liim on 
suspicion of felony, the following question, in 
order to assist in showing that there were reason- 
able grounds for the arrest, was put to the con- 
stable on the part of the prosecution, “ What 
do you know had been prisoner’s previous 
character ? ” The answer was, “ I know prisoner 
to be a very bad character ” ; — Held : this 
question ought not to have been put in the 
examination-in-cliief, although it was open to 
prisoner to have cross-examiriod the constable as 
to the grounds of liis suspicion. — R. v, Turberfield 
(1864), Lc. & Ca. 495 ; 34 L. J. M. C. 20 ; 13 
W. R. 102 ; 10 Cox, C. C. 1 ; sub nom, R. v. 
Tuberpield, 11 L. T. 385 ; 29 J. P. 4 ; 10 Jur. 
N. 8. 1111, C. C. R. 

3850. Previous caution against commission 

of offence.] — Evidence of a x^^^^’^ous caution 
against committing an offence of a certain kind 
is not admissible on the trial of an indictment for 
an offence of that kind. — R. v, Mullins (1910), 
5 Cr. App. Rep. 13, C. C. A. 

Annotation: — Mentd. Ibrahlia v. R., [1914] A. C. 599. 

3851. When evidence of bad character wrong- 
fully given — Caution by judge.]— (3n an appeal 
against the verdict of a jury convicting a x>risoner 
of having feloniously uttered a counterfeit coin 
where the only evidence of guilty knowledge was 


Iiim. — R. V. MiJKruy 
R. N. S. W. 646— AUS. 


(1913), 


13 


r. . ] — Where positive 

evidence of good character is called 
by the ocMuised, the judge, if he refers 
to it, ought to direct the jury that they 
are entitled to consider it as evidence 
on the question of guilt or innocence. 
A direction that such evidence may 
amount to no more than that the 
accused has not been found out may 
have a misleading effect. — R. v. 
Malouf (1918), 18 S. R. N. 8. W. 142. 
— ^AUS. 


PART XII. SECT. 3, SUB-SECT. 1.— B. 

3848 1. Whether admissihle.] — Evi- 
dence of police constables that a 
prisoner is known to them as a bad 
character & associate of thieves is 
not admissible as evidence of general 
bad character. — R. v, PBAitUE (1877), 
3 V. L. R. 125.— AUS. 


3848 ii. — — -.1 — If a judge upon the 
evidence, imlnfluoncod by auytliing 
extrinsic thereto, has found & adj udged 
the accused guilty of the offence with 
which he was charged & upon which 
he was being tried, it is then proper 
for him to pOTmit either the Crown or 
the accused or both to give evidence, 
not only respecting the character, 
good or evil, of the accused, but also 
of any other relevant circumstances 
or conditions with the view of enabling 
him to form an opinion as to what 
would bo a suitable & proper sen tone© 
to Impose. — R. v. Pindku, [1923] 2 
W. W. R. 997 ; [1923] 3 D. L. R. 707 ; 
40 Can. Crim. Cas. 272.— CAN. 

3848 iii. .] — It is improper to 

allow witnesses for the prosecution to 
state that the accused is not of good 
character. — R. v, Timmi (1864), 2 Bom. 
131.— IND. 

8848 iv. .] — Evldonoo of bad 


character should not be put before the 
jury, but is only for consideration of 
the judge in dot-crmiiiing Die seut.eucc 
to bo awarded. — II. v. Maui M a 
CnANi3UA Das (1871), 6 B. L. R. App. 
108.— IND. 

3848 V. .] — The characG^r of ac- 

cused not being a fact in issue in tiio 
offence of belonging to a gang of persons 
associated for the purpose of habitually 
committing theft, puuisbablo under 
sect. 401 of the i’enal Code, evidence 
of bad character or reputation of the 
acjcusod is inadmissible for the purpose 
of proving the coruinission of that 
offence. — Mankuka Pahi v. R. (1899), 
1. L. R. 27 Calc. 139 ; 4 C. W. N. 97.— 
IND. 

3848 vi. .] — A man’s guilt is to 

be established by proof of the facts 
alleged & not by proof of his character ; 
such evidence might create a prej udice 
but not lead a step towards sub- 
stantiation of guilt. — Amrita Lal 
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Sect 3 . — As io character: Sub-sect 1, JB. ; sub- 
sect. 2.] 

the fact that prisoner had run away when followed 
by a policeman & where prisoner had proved 
conclusively that he had not uttered another 
counterfeit coin to the same person a fortnight 
before — as was alleged — for he was in prison at 
the time, the ct. allowing the appeal on the ground 
that the judge had not expressly warned the jury 
that they must disregard the fact that prisoner 
had been in prison before. — R. v. Lee (1908), 72 
,T. P. 253 ; 24 T. L. R. 627 ; 52 Sol. Jo. 518 ; 

1 Or. App. Rep. 5, 0. C. A. 

An7U)talum8 : — Consd. R. u. Warner (1908), 73 J. P. 53. 

Rofd. R. V. .Toyoo (1908), 72 J. P. 483. Mentd. R. r. 

Laws (1908), 72 J. P. 271. 

3852. — Accused may cross-examine.] 

— On a trial for larceny, where a witness, put 
forward by the prosecution as an accomplice, gave 
evidence wluch suggested that prisoner had been 
previously concerned with him in coining olTences, 

& the judge, who tried the case, prevented prisoner, 
who was not defended by counsel, from cross- 
examining on the point, & stopped him in the 
middle of his explanation of the matter, in his 
address to the jury, the Ct. of Criminal Appeal 
quashed the conviction. 

If evidence of a previous conviction is acci- 
dentally given at the trial, the jury must be 
emphatically directed to disregard it. — R. v. 
Warner (1908), 73 J. P, 53 ; 25 T. L. R. 142 ; 

1 Cr. Apj). Rep. 227, C. C. A. 

3853. — The judge ought emphati- 
cally to caution a jury against being influenced 
by the unfounded suggestion of a previous con- 
viction. — R. V. Evison (1909), 3 Cr. App. Rep. 
75, C. C. A. 

Annotaiio7i R. v. Stratton (1909), 3 Cr. App. Rep. 

255. 

3854* Evidence of previous conviction — By ac- 
cused — Eifect on jury.] — If a prisoner chooses to 
talk about his convictions, it cannot be said that 
the jury may not take them into consideration. — 
R. V. Horsfall & Jones (1908), 1 Cr. App. Rep. 
37, C. C. A. 

3855. .]~Where deft, luis un- 

necessarily let in evidence of a previous conviction, 
the Ct. of Criminal Appeal will take into account 
its effect on the jury. — K. v. Franks (1915), 11 
Cr. App. Rep. 104, C. C. A. 

3856. Publication of evidence of previous con- 
viction — By newspaper — Hearing before magistrate 
— Case committed for trial.] — Wliere evidence of 
previous convictions is given at a police ct. in a | 
case which is committed for trial, such evidence i 
ought not to be referred to by a newspaper in i(/S j 
report of the proceedings. — R. v. Sanderson ! 

(1915), 31 T. L. R. 447 ; 11 Cr. App. Rep. 197, j 
C. C. A. mi. 

Identification of accused — By photograph.] — - 

See Part XII., Sect. 2, ante. \ 

See, also. Part VII., Sect. 7, sub-sect. 8, D., I 
aiite. I 


Sub-sect. 2. — Op Person Prosecuting — ^Motive. 

3857. Whether motive material.] — R. v. Coyle 
( 1851), Wills* Circumstantial Evidence, 5th ed. 

p. 211. 

3858. .] — R. V, Roberts (1886), Wills’ 

Circumstantial Evidence, 5th ed. p. 211. 

3859. Charge of rape — Evidence of general bad 
character admissible — Not as to specific acts.] — 

(1) The prosecutrix of an indictment for an assault 
with intent to commit a rape, having been cross- 
examined as to crimes committed by her several 
years befoi^e the alleged offence, evidence may be 
adduced to show that her character has since been 
good. Deft, in such case may impeach her 
character for chastity, by general, but not by 
particular evidence. 

(2) The fact of her making complaint of the 
outrage, <fc the state in which she was at the time 
of making the complaint are evidence, although 
the particulars of her statement are not evidence 
to prove the truth of her statement. — R. v. 
Clarke (1817), 2 Stark. 241. 

An7iutatio7is : — As to (1) Folld. R- V. Tissliiff ton (1843), 1 

L. T. O. 8. 458. Refd. R. v. Clay (1851), 5 Cox, C. C. 146. 

As to (2) Consd. R. V. Lillyruau, [1896J 2 Q. R. 167. 

Gr.ncrally, MBntd. R. v. Holmes (1871), L. R. 1 C. 0. R. 

334. 

3860. .] — On the trial of an 

indictment for a rape: — Held: (1) prisoner’s 
counsel might ask the lu’osecuirix the following 
questions, witli a view to contradict her : “ Were 

you not on , since the time of the alleged 

offence, walking in the High Street at Oxford, 

to look out for men ? ” “ Were you not on 

since the time of the alleged offence, walking in 
the High Street, with a woman reputed to be a 
common prostitute ? ” (2) Evidence might be 

adduced by prisoner to show the general light 
character of the prosecutrix, & general evidence 
might be given of her being a street walker ; but 
semble : evidence of specific acts of criminality 
by her would not bo admissible. — R. v. Barker 
(1829), 3 C. & P. 589. 

A7i7iotalio7\8 : — As to (2) Folld. R. r. Clay (1851), 5 Cox, C. (L 

146. Refd. R. V. Holmes (1871), L. R. 1 C. C. R. 334. 

Gencral/y. Mentd. K. v. Gibbons (1862), 26 J. R. 149. 

3861. .] — On a tiial for rape, 

witnesses may be called on j^risoner’s behalf to 
I)rove general indecency of the prosecutrix, 
witnesses for the prosecution may then be called 
to rebut their testimony. — R. v. Tissington 
( 1S43), 1 L. T. O. S. 458 ; 1 Cox, C. C. 48. 

3862. .] — On a trial of rajiG, evi- 

dence of the general character of the prosecutrix, 
as that she had been a reputed prostitute, is 
admissible.^ — R. v. Clay (1851), 5 Cox, C. C. 
146. 

3863. Cross-examination as to specific acts 

with other persons — Not compellable to answer — 
Evidence of acts not admissible.] — Upon an indict- 
ment for a rape, the woman is not compellable to 
answer, whether she has not had connection with 
other men or witli a particular person named ; nor 
is evidence of her having had such connection 


Hazra V. R. (1915), I. L. R. 42 Calc. 
957.— IND. 

8. Evide7ice of premoiis convic- 
tion — Whether rclcvmit us to cha- 
racter of accused. J — In charffiiig the 
jury upon the trial of a prisoner for 
being dishonestly in the possession 
of stolen goods, the judge directed 
the jury to consider the proof of 
previous convictions for theft as 
evidence from which inference miglit 
fairly be drawn as to the character 
of accused : — Held : this amounted to 
a misdlicction ; for, the fact that 


prisoner has 'a bad cliaracter is ir- 
relevant. — ^HosiiuN Doosadr V. R. 
(1880), 1. L. R. 5 Calc. 768 ; 6 C. L. R. 
219.— IND. 

PART XII. SECT. 3, SUB-SECT. 2. 
3859 i. Gharyc of rape — Evidence of 


of the prose(!utrix for want of chastity, 
is admissible. — U. v. M'Cluue (1841), 
2 Craw. & D. 244.— IR. 

3869 ii. 


for rape or assault with intent to 
ravish, wliilo it is competent on duo 
notice being given to attack the 
woman’s character for chastity by 
putting <]iiostions to herself, or to 
prove her general bad repute at the time 
of the alleged offence, or to prove that 
ucA yielded her person 

) accused, it is not in 
to prove individual 

on her part with 

other men. — Dickie v. H.M. Advocate 
(1897), 24 R. (Ct. of Soss.) 82; 36 

8c. L. R. 5 ; 5 8. L. T. 120.~-SCOT. 


.] — In a trial 
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admissible. — B. v. Hodgson (1812), Russ. & By. 
211, C. C. R. 

Annotatiovs Consd. R. v. Barker (1829), 3 C. & P. 589 ; 

R. V. Mai-iin (1834), « C. & P. 562. Polld. R. v. Ilolmes 

26^1^^ ^14^ ^ Mentd. R. v. Gibbons (1862), 

3864. .] — The prosecutrix in a 

case of rape may be asked, on cross-examination, 
whether she had not allowed another man than 
prisoner to take liberties with her, in the interval 
between the commission of the alleged offence & 
the first complaint of it. 

The question may be asked, but the witness is 
not bound to answer it (Gurney, B.). — li. v, 
Mercer (1842), 6 Jur. 243. 

3865. Denial of prosecutrix — Whether 

evidence to rebut denial admissible.] — On a trial 
for rape, the prosecutrix having on cross-examina- 
tion denied that she had had connection with 
other men than prisoner, those men may be called 
to contradict her. — B. v, Robins (1843), 2 Mood. 
& R. 612 ; 1 L. T. O. S. 505 ; 1 Cox, C. C. 55. 
Annotations: — N.P. R. v. Holmes (1871), L. R. 1 C. C. R. 

334. Refd. R. V. Gibbons (1862), 26 J. P. 149. 

3866. ,] — Prosecutrix, on 

a charge of rape, having, on cross-examination, 
said that she herself had been charged with stealing 
money, & on that occasion had accounted to a 
police constable for the possession of the money, 
by stating that it was given her for not complaining 
of a person who had insulted her by solicitations 
against her chastity, but denied that she, had said 
the money was given her for having connection 
with liim : — Held : prisoner could not call the 
consta,ble as a witness, to contradict the prose- 
cutrix, by proving that she had said that the 
money was given her for that purpose. — R. v. 
Dean (1852), 6 Cox, C. C. 23. 

3867. .] — Although you 

may cross-examine the prosecutrix as to particular 
acts of connection wit4i other men, you may not, 
if she deny it, call witnesses to contradict her. — 
R. V. Cockcroft (1870), 11 Cox, C. C. 410. 
Annotation R. v. Holmes (1871), L. R. 1 O. C, R. 

334. 

3868. — .] — H. having been 

indicted for an indecent assault on P., & P. being 
cross-examined as to whether she had not had 
connection with a third party : — Held : that on 
T. denying the imputation, such third party could 
not be called to contradict her, & that this rule 
applied to indictments for rape, & attempts at 
rape, &; all indecent assaults. — R. v. Holmes 
(1871), L. R. 1 C. C. R. 334 ; 41 L. J. M. C. 12 ; 


25 L. T. 669 ; 36 J. P. 564 ; 20 W. R. 123 ; 12 
Cox, C. C. 137, C. C. R. 

H 3869. Cross-examination as to previous acts 

with accused.] — R. v. Aspinall (1827), 3 Starkie 
on Evidence, 3rd ed. p. 952. 

^innotalions Apprvd. R. v. Riley (1887), 18 Q. B. D. 481. 

Mentd. A.-G. v. Hitchcock (1847), 11 Jiir. 478. 

3870. .] — On the trial of an indict- 
ment for a rape the prosecutrix may be asked, 
whether, previously to the commission of the 
alleged offence, prisoner had not had intercourse 
with her by her own consent. — R. p. Martin 
(1834), 6 C. & P. 562. 

Annoiatio7is : — Consd. R. v. Holmes (1871), L. U. 1 C. C. R. 

334 ; R. r. Riley (1887), 56 L. T. 371. Refd. R. v. Clay 

(1851), 5 Cox, C. C. 146. 

3871. Denial of prosecutrix — Whether 

evidence to rebut denial admissible.] — On the trial 
of an indictment for assault with intent to commit 
a rape, the prosecutrix may be asked wliether 
previously to the commission of the alleged offence 
prisoner has not had sexual intercourse with her 
by her own consent, &, if she denies the fact-, 
evidence on behalf of prisoner may be called to 
contradict her. — R. v. Riley (1887), 18 Q. B. D., 
481 ; 56 L. J. M. 0. 52 ; 56 L. T. 371 ; 35 W. R. 
382 ; 16 Cox, C. C. 191, C. C. R. 

3872. Cross-examination as to bad cha- 

racter — Evidence in rebuttal admissible.] — R. 
V, Clarke, No. 3859, aiite. 

3873. Evidence called as to bad character 

— Evidence in rebuttal admissible.] — R. v. Tissing- 
TON, No. 3861, anie. 

3874. Charge of unlawful carnal knowledge— 
Cross-examination as to specific acts with other 
men — Denial of prosecution — Whether evidence to 
rebut denial admissible — Questions affecting credit.] 

— ^At the trial of a prisoner for an offence under 
Criminal Law Amendment Act, 1885 (c. 69), s. .5, 
.sub-s. 1, counsel for the prosecution slated in his 
opening speech that prisoner upon the occasion 
when he committed the offence had seduced the 
girl, <fc in her examination -in-clxief she gave evi- 
dence to that effect. No objection to the opening 
statement of counsel for the prosecution or to the 
questions put by him to the girl in her examination- 
in-chief was taken by counsel for prisoner. She 
was cross-examined by counsel for prisoner as to 
whether she had previously had connection with 
other men whose names were mentioned & also as 
to whether she was a loose & abandoned girl. 
She answered these questioris in the negative. 
Counsel for prisoner tendered evidence to prove 


3864 i. Cross-examination as to 

specific acts with other fmrsona — Not 
compellattle to answer.] — On the trial 
of an indictment for aiding & abetting 
tiio commission of rape, the evidence 
showed that, prior to the commission 
of the ofTorice, prosecutrix & B. had 
been together all the evening, & early 
in the morning were for some time 
together in a room in an hotel with the 
door closed & the gas turned out. On 
leaving the hotel they were met by the 
prisoner & another man, who attacked 
B. & caused him to leave, whereupon 
the offence was committed. The 
prosecutrix & B. were called as wit- 
nesses for the Crown, & on cross- 
examination were questioned as to 
what took place in the room, whicli 
tiiey refused to answer : — Held : while 
prosecutor could properly be asked the 
question as going to her credit she was 
not bound to answer. — R. v. Fin- 
NESSKY (1906), 11 O. L. R. 338: 7 
O. W. R. 383.— CAN. 

3864 ii. . ] — The charge 

of rape is easily made, & most difficult 
to be repelled. The evidence required 
is, that resistance had been made ; 


tliat the female had called for assist- 
ance, had discovered the injury 
she sustained to the first person she 
met. It is no defence to give in 
evidence that the female had slept 
with other men ; nor is there any right 
to put a question to her, upon her 
cross-examination, except what relates 
to the transaction in (iiiestion. — 11. v. 
Madders (1822), Rowe, 343, 354.— IR. 

t. Kvylence of previous volun- 

tary connection with accusedr—dt specific 
acts with other men.] — Proof tend- 
ing to show In terms of a special 
defence, which had been lodged that 
the girl on whom a rape was said to 
have been committed had shortly 
before had voluntary connection witli 
the panel : — Held : admissible. — H.M. 
Advocate v. Blair (1844), 2 Broun, 
167.— SCOT. 

a. Evidence of good character 

admissible — Not at commencement of 
fnah]— In a trial for rape, it is com- 

J ietent for the Public Prosecutor to 
ead evidence of the good character of 
the woman alleged to have been 
ravished, although tho panel has not 


lodged special defences impugning lier 
character ; but this evidence ought 
not to be brought forward at tho 
commencement of tlie frial. — H.M. 
Advocate v. M‘Millan (1846), Ark- 
loy, 209.—SCOT- 

Cross-examination as to 
previous general character — - Before 
character impeached.] — On a trial for 
rape, counsel for tho prosecution was 
not permitted to examine as to tho 
previous general character of tho 
prosecutrix, before her character had 
been impeached. — R. v. Alexander 
(1841), 2 Craw. & 1). 126.— IR. 

0 . Charge of unlawful carnal know- 
ledge — Cross-examination as to specific 
acts with other men. ] — R. v. McPherson, 
[1922] 2 W. W. R. 723 ; 69 1>. L. 11. 
301 ; 37 Can. Crlm. Cas. 315.— CAN. 

d. Charge under Merchandise Marks 
Act, 1887 — Cross-examination as to 
committal of similar offence.] — -At 
the trial upon a complaint by a 
private i)rosecntor alleging a contra- 
vention of tho Merchandise Marks 
Act, 1887, the prosecutor was, in 
cross-examination, asked whether he 
had cominltt^d a slnular offonce to 



366 


Criminal Law and Procedure. 


Sect, 3. — As to character : Suh-sect, 2. Sect 4 ; 
Suh-sect, 1.] 

the previous specific acts of connection by the 
prosecutrix & to show generally that she was of 
bad & light character & therefore not to be be- 
lieved. The judge rejected this evidence as going 
to credit only. The jury convicted prisoner. 
Upon an appeal by prisoner against his conviction : 
— Held : the judge at the trial had rightly rejected 
the evidence inasmuch as the allegation that 
prisoner had seduced the girl was not relevant to 
the issue, & therefore no evidence could be given 
to contradict it. Nor could the evidence be given 
for the purpose of contradicting the witness in 
order to show that she was unworthy of belief, as 
the rule that the answei's of a witness to questions 
put in cross-examination which merely go to 
credit cannot ■ be contradicted applied. — K. v. 
Oaiigill, [1913] 2 K. B. 271 ; 82 L. J. K. B. 
655 ; 108 L. T. 816 ; 77 .T. P. 347 ; 29 T. L. li. 
382 ; 23 Cox, C. G. 382 ; 8 Cr. App. Bep. 224, 
C. C. A. 

Jnnotalivn : — Mentd. 11. v, Bottoniloy (1922), 87 J. P. 2G. 


8bct. 4.— relevant FACTS— ADMISSIBILITY 
OF EVIDENCE. 

1. — Motive or Malice. 

3875. Evidence for prosecution — Expressions of 
ill-will — Motive.] — ^A. was indicted for the murder 
of II, It was opened that A., having malice 
against P., hired II. to murder him, &; that H. did 
so, but that II. being detected, A. had murdered 
H. to prevent a discovery of his, A.’s, guilt respect- 
ing the murder of P. Evidence was given of 
expression of malice used by A. toward^ P. : — 
Held : the j^rosecutor might also give evidence to 
show that U. was, in fact, the person by whom P. 
had been murdered. 

A., a i)risoner charged with murder, was visited 
by B., who was both a magistrate & a clergyman ; 
B. told liim, that if he was not the person who 
stinck the fatal blow, & ho would tell all he knew, 
he, B., would use his endeavour's & influence to i 
prevent anything from happening lo him ; <& that i 
if he, A., did not make a disclosure, some one else j 
would probably do so. After this B. wrote to tlie i 
Secretary of State, who returned an answer that ! 
mercy could not be extended to A. ; which answer ; 
was communicated by B. to A. After this, A. sent ! 


for the coroner, & wished t*o make a statement. 
The coroner told him that if he did so, it would be 
used as evidence against him. Prisoner made a 
confession ; — Held : this confession was admissible. 
— R. V, Clewes (1830), 4 C. & P. 221. 

Annotations: — ^Refd. R. v. Richardson (1861), 8 Cox, C. C. 

448. Mentd. R. v. Oddy (ISf)!). 2 Den. 264. 

8876. .] — R. V, Fowkes (1856), 

Times, Mar. 8. 

3877. .] — Expressions denoting a bad 

feeling toward deceased made use of some time 
before the crime is committed are admissible in 
evidence, but the jury must receive them with 
great caution. — R. v. Hagan (1873), 12 Cox, 0. 0. 
357. 

Annotation Refd. R. V. Bond, (1906] 2 K. B. 389. 

3878. Depositions In previous charge.] 

— Where deceased person, a constable, in the 
course of his duty made shortly before his death 
& in the absence of the accused a verbal statement 
in the nature of a report to Ms superior officer as 
to where deceased was going & what he was going 
to do ; such report being material to the case for 
the Crown : — Held : such statement & report 
were admissible in evidence for the prosecution. 

In order to prove malice or motive against the 
accused, the deposition of deceased against Mm 
taken before the magistrates on another charge 
I & for which he was afterwards convicted was 
I tendered in evidence : — Held : it was admissible. 

! — R. v. Buckley (1873), 3 3 Cox, C. C. 293. 

I 3879. Antecedent acts.] — Prisoner was 

indicted for murder. The same took place at 
night in a churchyard. Previous to the mortal 
wound being inflicted, prisoner & two others had 
been seen lurking near the spot. The prosecution 
proposed to tender evidence that they were lurking 
there clandestinely with a bundle of cloth, the 
object being to raise a presumption that they 
were there with an evil intent, & therefore that 
they must have had malice against all i>ersons 
coming in their way, & likely to internipt them : — 
Held : the evidence was not admissible. — R. v, 
Wilson (1829), 1 Lew. C. C. 112. 

3880. Antecedent threats.] — On the trial 

of an indictment for murder, it is not a mis- 
direction to call the jury’s attention to the evidence 
that deft, threatened to kill the person in respect 
of whom he is charged, though it bo proved that 
he was intoxicated at the time he made the 
threat. — R. v. Mason (1912), 8 Cr. App. Rep. 
121, C. C. A. 

3881. Unexplained acts of violence in- 


tliat charged in llic coinnlaint : — 
TJeld : the qiiestion had rigliUy l)een 
dJaallowcd.- — J iiinkjnson & Inclis v. 
Neiuson Bkotiieiis (1899), 2 F. 

(Ct. of SCHK.) 18 ; 37 Sc. L. R. 100 ; 7 
S. L. T. r)G. — SCOT. 

PART XII. SECT. 4, SUB-SECT. 1. 

3880 i. Ecidenoe for jjrosccuiiaiv — 
Aniecednd ihrmts.Y—On the trial of 
prisoner for murder, the evidence was 
clear that the death of deceased was 
tjansed l>y gun-shot wound inflicted 
by the prisoner. Deceased & prisoner 
were neigliboiiring fanneiH, & there 
had been quarrels between them. A 
few days before the fatal occurreneo 
accused shot a pig, property of de- 
ceased. On hearing of this act de- 
ceased ran in great passion miarnied 
towards the house of prisoner, who 
was standing alone at his door with a 
gnn in his hand. He called out to 
deceased to stop — which he did — 
being within a few yards of the door, 
& prisoner then, without further 
words on either side, fired, & the shot 
eventually proved fatal, l^risoner was 


a quiet & inoilensive & deceased a 
violent & dangerous person. The 
judge directed jury that previous 
quarrels of the parties were no part 
of the res yestce, & they were to dis- 
regard the evidence of peaceable 
character of the prisoner & violent 
character of deceased, unless there 
were any doubt as to prisoner’s act, 
when evidence of bis general good 
conduct might be taken into con- 
sideration : — Held : jury ought to 
have been directed to take Into con- 
sideration evidence of previous threats 
& quarrels & of character & habits of 
both parties, with the view of finding 
QUO animo the act w^as committed. — 

R. V. Guifpin (1871), 10 N. S. W. 

S. C. R. 91.— AUS. 

3880 ii. .]— Evidence of 

threats uttered by the accused that 
he would shoot any person who took 
land formerly his held admissible 
against him on his trial for the murder 
of a pei*8on who had occupied an 
allotment of such land & had been 
shot dead, though such thieats had 
been uttered several years before & 


with special reference to anotlier 
allotment, — R. v. O’Brien (1884), 10 

V. L, R. 242.— AUS. 

3880 iii. .1 — Prisoner was 

convicted of the murder of 1’. Tlie 
facts deposed to at the trial were that 
on May 1 prisoner had been standing 
in the streets at F. & had been ordered 
to move on by a constable. Ho re- 
turned to his ship, procured a revolver 
& shot P., with whom it was claimed 
he was unknown. Evidence was 
given by A. of certain statements 
made to him by prisoner when return- 
ing to the sliip before the murder : 
“ I’risoner, when wo were walking, 
seemed to bo offended at being moved 
on He said if he had had a gun he 
wo\ild shoot the constable or some one 
else. He asked me to return with hhn, 
saying, ’ If you don’t I will shoot you.* ” 

Tlie evidence was olijeoted to : — 
Held : the evidence was rightly ad- 
mitted. — R. V. Carlsen (1904), 6 

W. A. L. R. 154.— AUS. 

e, Evidence of what accused 

said shortly before assault.} — On a trial 
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admissible.] — Prisoner was indicted for the murder 
of his wife ; — Semble : evidence of an act of 
violence committed by him towards deceased 
some days pre^dously, .unaccompanied by any 
declaration, is not receivable. — R. v, Mobbs 
(1853), 17 J. P. 71S ; 0 Oox, C. C. 223. 

3882. Of motive In other similar deaths.] — 

Upon an indictment for murder by poison of S. 
in Oct. 1877, evidence is admissible of the previous 
& subsequent deaths of J. & L., under like circum- 
stances <fc from similar symptoms, to show that 
the poisoning was not accidental ; & where it 

was proved that a motive for the death of S. 
might exist, by the fact of prisoner having insured 
the life of S. in a benefit & insurance society, 
evidence may also be given upon the same indict- 
ment that there might be an equal motive for the 
deaths of J. & L. by showing that they wore also 
each of them insured by prisoner in the same or 
kindred societies. — R. v. Heeson (1878), 14 
Cox, 0. 0. 40. 

3883. Evidence for defence — In rebuttal of 
suggested motive.] — R. v, Horne Tooke (1794), 
25 State Tr. 1 ; 1 East, P. C. 60. 

AnnMaJtions : — Befd. Tl. V, Lambert & Perry (1810), 31 

State Tr. 335. Mentd. K. v. Stone (1796), 25 State Tr. 

1155; Eagleton & Coventry v. Kinifston (1803), 8 Ves. 

438 ; K. V. Watson (1817), 32 State Tr. 1 ; Redford v, 

Birlcy (1822), 3 Stark. 76 ; R. v. Smith (1828), 8 B. & C. 

341 ; R. V. Parry (1837), 7 C. & P. 836; H. v. Frost 

(1840), 4 State Tr. N. S. 85 ; R. v. Lulueta (1843), 1 

Car. & Kir. 215 ; Conway & Lynch R. (1845), 5 L. T. 

O. S. 458 ; R. v. Grant, Ranken, & Hamilton (1848), 

7 State Tr. N. S. 507 ; Mansell v. R. (1857), '8 E. & B. 

54 ; H. V. Meany (1867), 15 W. R. 1082. 

3884. .] — In a case of burning, it 

had been opened by the counsel for the prosecution 
that evidence would be given of expressions of 
ill-will used by prisoner towards the prosecutor : — 
Held : prisoner’s counsel might cross-examine 
the prosecutor, to show that other persons besides 
prisoner had used expressions of ill-will towards 
him. — R, V. 8TALLARD (1835), 7 0. & P. 263. 

3885. .] — On an indictment for arson, 

one count laying an intent to defraud, & it being 
opened for the prosecution that the motive might 
have been t o realise the money insured by prisoner 
upon her goods ; evidence was received that she 
was in easy circumstances, with a view to show 
that she was at all events under no pecuniary 
temptation to commit such an act. — It., v. Grant 
(1865), 4 F. & F. 322. 


3886. Motive against commission of 

offence.] — R. v, Bingham (1811), Wills’ Circum- 
stantial Evidence, 5th ed. p. 217. 

3887. .] — ^R. V, Downing (1822), 

Wills’ Circumstantial Evidence, 6 th ed. p. 
?89. 

3888. Justification in self-defence.] — To 

show the nature of the assault by the wife that 
pr^oner hod reason to apprehend at the time, 
evidence of former attacks of this sort was allowed 
to be given. Prisoner was seusitive about the 
neck from old sores. Deceased used to seize his 
handkerchief, twist it round so tightly as almost 
to strangle him & his handkerchief had to be cut 
to release liim from his wife’s violence. — R. v» 
Hopkins (1866), 31 J. P. 105; 10 Cox, C. C. 
229. 

3889. an indictment for 

murder, the death having been caused by shot 
from a gun in the hands of prisoner, evidence of 
former threats by deceased of deadly violence, 
with words & circumstances on the occasion in 
question likely to provoke similar threats, received 
as evidence of danger to life, or serious violence or 
reasonable apprehension of it, on the occasion, 
such as might excuse or justify recourse to a 
loaded firearm in self-defence. — R. v. Weston 
(1879), 14 Cox, 0. C. 346. 

3890. In libel — -Evidence as to other 

passages in same paper.] — On the trial of an 
information for a libel in a newspaper, deft, has a 
right to have read in evidence any extract from 
the same paper connected with tlie subject of the 
passage charged as libellous, although disjoined 
from it by extraneous matter & printed in a 
different character. 

Passages of the same paper tending to show 
the intention mind of defts. with respect to 
this specific paragraph must be very material for 
the consideration of the jury (J^ord Ellen- 
BOROUGH, C.J.). — R. V. Lambert & Perry (1810), 
2 Camp. 398 ; 31 State Tr. 335. 

AnnoiaJtions : — Rofd. Thornton v. Stephen (1837), 2 Mood. 

& R. 45. Mentd. R. v. O’Connell (1844), 5 State Tr. N. S. 

1 ; R. V. Grant, Ranken & Hamilton (1848), 7 State Tr. 

N. S. 507. 

3891. Depositions of witness against accused — 
On distinct charge — Whether admissible.] — R. 

Buckley, No. 3878, ante. 


belief.] — The fact of the ovklcnce of 
motive not boinj? clear is no reason for 
disbeliovintf a plaiii straightforward 
case made out by the prosecution 
witnesses. — R. v. Bala^vam Das (1021), 
I. L. R. 40 Calc. 358. — IND. 

3882 i. — — > Of motive in other similar 
deaths.] — Evidence of motive for a 
crime is admissible even though its 
tendency is to show that all members 
of a class or ovon persons generally, 
would have an Inducement to commit 
the crimo in question. Two accused 
were charged with the murder of a 
child who had been found lying on its 
back with its throat cut, & the body 
also cut open in front. The heart had 
been cut out & the loft vontriclo 
containing the fatty portion removed. 
Ill order to supply proof of a motive 
for the crime ovidonco was led for the 
Crown to the effect that it was a prac- 
tice amongst Zulu tribes, & especiallv 
on the part of witch-doctors, to kill 
& mutilate young persons & use 
portions of the body, Sc particularly 
fat, as a charm against ill-luck, Sc that 
the first accused was a Bacora, an off- 
shoot from the Zulu tribe : — Held : 
the evidence was admissible against 
the first accused. — R. v. Kumalo Sc 
Nkosi, [19181 App. D. 500.— S. AF. 


for assault, & after the offence was 
fully proved, a witness wlio had not 
seen the assault was called for the prose- 
cution Sc questioned whether ho had 
seen deft, shortly before the assault 
was committed & what then took place 
between them. An objection was 
t^ken to the question on the ground 
that the answer might tend to aggra- 
vate the offence by showing malicious 
deliberation, of which deft, miglit 
have repented. Judge disallowed the 
objection & admitted evidence of a 
conversation between witness & deft, 
respecting the prosecutor. — R. v. 
Kennedy (1871), 10 N. S. W. JS. C. R. 
67.— AUS. 

f. Previous acts of violcMCc — 

Where connected vnth act complained 
of.] — Acts of violence committed by 
accused some time before the act com- 
plained of are admissible to explain 
the lator act, if accompanied by 
declarations or circumstances connect- 
ing them with the act complained of. — 
R. V. Chomatsu Yabu (1903), 6 
W. A. L. R. 35.— AUS. 

g. Evidence of previous crime 

— To show motive.] — Evidence of one 
crime may be given to show a motive 
for committing another. — R. v, CHASaoN 


(1876), 3 Pug. 546.— CAN. 

h. — — .] — Prisoner 

was tried, in 1858, for the miu’der of 
C., In 1857. In 1856, C. had sworn 
informations against the prisoner for 
! rape. The informations were sworn 
I by her, & subscribed by her in the 
1 presence of the prisoner. Sc a recognis- 
ance was executed for prisoner to 
appear at the spring assizes in 1856. 

I Prisoner married C. beforo the assizes, 

I Sc consequently the charge was not 
i proceeded with. At the trial in 1858, 

I the information so sworn & the recog- 
nisances wer» offered in evidence by 
the Crown. ^.The judge received them, 
telling the jury tliat they wore to 
regard them, not as evidence of the 
truth or falsehood of the charge so 
made, but as evidence of the fact of a 
charge having been so made, & that the 
facts evinced by the mere existence 
of these dooumonts, might be taken 
into their consideration upon the 
question of the existence of a motive : 
— Held : the documents were properly 
admitted in evidence for that purpose. 
— R. V. Lydanb U858), 10 Ir. Jur. 
362.—IR. 

k. Motive not made clear by 

Crown witnesses — No ground for dis- 
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Criminal Law and Procedure. 


Sect, 4 . — Relevant facts — Admissibility of evidemic: 

Sub-s ect, 2, ^.] 

Sub "SECT. 2. — Acts of Accused. 

A, Forming 'part of same Transaction, 

3892. General rule.] — To prove the guilty know- 
ledge of an utterer of a forged banknote, evidence 
may be given of his having previously uttered 
other forged notes knowing them to be forged. 

If several & distinct offences do so intermix & 
blend themselves with each other, the detail of 
the party’s whole conduct must be pursued 
(Lord Ellenborouoh, O.J.). — R. v, Wylie 
(1804), 1 Bos. & P. N. R. 92 ; 127 E. R. 39.3 ; 
sub nom. R. v. Whiley, 2 Leach, 983. 

Annotations : — Reid. R. V. Francis (1874), L. R. 2 O. C. R. 

128 ; R. V. Hoad, [1906] 2 K. R. H89. 

3893 . j — Where several felonies are so 

connected together as to form part of one entire 
transaction, evidence of them all may be given in 
order to prove a party indicted guilty of one. — 
R. V, Ellts (1820), 0 B. & C. 145 ; 9 Dow. & Ry. 
K. B. 174 ; 4 Dow. & Ry. M. C. 208 ; 5 L. J. O. S. 
M. C. 25 ; 108 E. R. 406. 

Annotations “Reid. R. V. Salisbury (1831), 5 C. & P. 15.5 ; 

R. r. Westwood (1831), 4 C. & P. 547 ; H. v. Mansttcld 

(1841), Car. & M. 140 ; R. v. Wright (1858), 7 Cox, C. O. 

413. Mentd. R. v. Holden (1833), 5 B. & Ad. 347; 

R. V. Palmer (1856), 2 Jiir. N. IS. 235 ; R. v. Ball, [1911] 

A. C. 47. 

3894. .] — Upon an indictment against 

principal & receiver, where it appears that goods 
are found on the receiver’s premises whicli have 
been taken from the prosecutor’s premises, it is 
competent to the prosecutor to give evidence of 
the finding of otRer goods at the house of the 
principal, notwithstanding there is no evidence 
to connect the receiver with them, & the judge 
will not, under such circumstances, put the 
prosecutor to liis election, either at the opening 
or the close of his case. 

It is in the discretion of the judge whether he 
will allow several felonies to be given in evidence 
under one indictment ; where they are in fact so 
mixed as not to be separated without incon- 
venience, it will be allowed. — R. v, Hinley 
(1843), 2 Mood. & R. 524 ; 2 L. T. O. S. 287 ; 
1 Cox, C. C. 12. 

3895. Effect of interval of time.] — Trans- 

actions of the same class extending over a long 
period may have a material relation to each 
other. Whether there was a 7iexus between the 
earlier &; later transactions is a question for the 
jury. — R. V. MoHU (1909), 2 Cr. App. Rep. 39, 
C. C. A. 

3896. Similar acts done at same time.] — 

When two similar acts, separately charged on two 


indictments, are done at practically the same 
time, on the trial of the former evidence of the 
latter may be admissible as part of the res gestae, — 
R. V, Greenley (1914), 10 Or. App. Rep. 273, 

C. C. A. 

3897. What is part of same transaction — 
Larceny — At intervals of time.] — R. v, Rickman 
(1789), 2 East, P. G. 1034, 1035. 

3898. .] — A prisoner was in- 

dicted for stealing three articles. It appeared 
that, having taken the first article, he returned 
in about two minutes & took the second, & then 
returned in half an hour & took the third : — • 
Held : the last taking was a distinct felony, & 
could not be given in evidence with the other 
two. But, the interval of time between the first 
& second takings was so short, that they must 
be considered as parts of the same transaction. — 
R. V, Birdseye (1830), 4 C. & P. 386. 

3899. & poaching.] — Prisoner was 

indicted for night poaching, & it was proposed to 
show that, on the occasion in question, one of the 
prosecutor’s game-keepers had lost his coat, & 
that it was found in prisoner’s house. There was 
another indictment against prisoner for stealing 
the coat : — Held : tliis evidence was inadmissible, 
unless the prosecutor consented to an acquittal 
on the indictment for the larceny. — R. v. West- 
wood (1831), 4 0. & P. 547 ; 2 Man. & Ry. M. C. 
509. 

Annotation : — Consd. R. v. Ollis, [1900] 2 Q. B. 758. 

3900. From post-office.] — R. v, 

Salisbury (1831), 5 C. & P. 155. 

3901. Arson.] — A. was charged with set- 

ting fire to the ricks of B., 0., & D., upon the 
oath of E., an accessory before the fact, & a 
warrant to apprehend A. was granted, mentioning 
all the three charges, & stating them to be made 
on the oath of E. The person who apprehended 
A. told her that “ a very serious oath had been 
made against her by E.” on these three charges. 
After this A. made a statement, which was 
received in evidence. 

A. set fire to the ricks of B., C., & D., one 
immediately after the other. There were three 
indictments, one for each fire. The rick burnt 
last was the subject of the indictment first tried. 
An accessory before the fact was called, & was 
allowed to give evidence of the whole transaction 
as to the three ricks. — R. v. Long (1833), 6 C. & P. 
179. 

3902. .] — In a case of arson, the 

indictment contained five counts, each of which 
charged a firing of a house of a different owner. 
It was opened that the five houses were in a row, 


PART XII. SECT. 4, SUB-SECT. 2.— A. 

3892 i. General rule. ] — Where several 
felonies arc all parts of the same trans- 
action, evidence of all is admissible 
upon the trial of an indictment for any 
of them, but where a prisoner indicted 
for murder committ; 0 d while resisting: 
constables about to arrest him, had 
with others, been guilty of riotous acts 
several days before, it is doubtful if 
evidence of such riotous conduct is 
admissible, even for the purpose of 
showing prisoner’s knowledge that he 
was liable to be arrested, & therefore 
had a motive to resist the officers. — -R. 
V. CilASSON (1876), 3 Pug. 546.--CAN. 

3892 ii. .] — It is the general rule. 

In justice to a person accused of an 
offence, that evidence of an uncon- 
nected offence be given merely to 
prove Ills vicious character, or his 
readiness to commit such a crime as 
he is upon trial for ; but evidence of 
facts relevant to the immediate charge 
against him is not the less admissible 


because it necessarily discloses sevi;ral 
grounds upon which the attack upon 
D. wa>i relevant to the charge of having 
murdered R. ; as the existence & 
accomplishment of a scheme of robbery 
of which the prisoner’s conduct towards 
the two men was a part ; as indicating 
a motive for the nnu'dor of R., as proof 
of an attempt by prisoner to get rid 
of part of the evidence of his crime ; & 
as accounting for the otherwise un- 
explained possession by prisoner of 
more money than he could have taken 
from R. — R. v. Gibson (1913), 28 
O. L. R. 525 ; 4 O. W. N. 1167.--CAN. 

I. IV hat is part of same irans- 
aHion — What accused said shortly before 
offence committed.} — On a trial for 
assault, & after the offence was fully 
proved, a witness who hail not seen 
the assault was called for the prosecu- 
tion & questioned whether lie had seen 
deft, shortly before the assault was 
committed & what then took place 
between them, & gave evidence of a 
conversation between witness & deft. 


respecting the prosemitor. — R. v. 
Kknnedy (1871), 10 JM. 8. W. S. C. R. 

57.—AUS. 

— , — Cattle stealing — Conver- 
sations of accused — Before search for 
alleged lost cattle.} — F. & W. were 
cliarged with stealing a bullock, & they 
found the bullock running on a reserve, 
they took him to their own place, & 
finding the brand undecipherable, 
sold him after keeping liirn three 
weeks. Prisoners’ case was that F. 
had lost a bullock out of a mob he 
was driving, that he sent W. to look 
for it, & that W. brought back the 
bullock in question by mistake think- 
ing it was the one F. had lost : — Held : 
what F. said to W. when giving him 
instructions to look for the lost bullock 
was admissible as part of res gesice & 
to show the animus of W. when he 
took the bullock. — R. v. Smith (1897), 
18 N. S. W. L. R. 366 ; 14 N. S. W. 
W. N. 110.— A US. 

n. Malicious wounding — tS: 

larceny.} — Prisoner was charged with 
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& that one ^re burnt them all. Upon this 
opening, the judge would not put the prosecutor 
to elect, as it was all one transaction. — R. v, 
Trueman (1839), 8 C. & P. 727. 

3903. Robbery of two persons with 

violence.] — A. & B., when riding in a gig together, 
were robbed at the same time, A. of his money, 
& B. of his watch, & violence used towards both. 
There was an indictment for the robbing of A., 

another for the robbing of B. : — Held : on the 
trial of the first indictment, evidence might be 
given of the loss of the watch by B., & that it was 
found on one of the prisoners, but no evidence 
ought to be given of any violence offered to B. by 
the robbers. — R. v. Rooney (1836), 7 C. & P. 517. 

3904. .] — An indictment for robbery, 

which charges prisoners with having assaulted 
0. & H. & stolen 25. from G., & Is. from H., is 
correct, if the robbing of G. & H. was all one act, 

& if it were so, counsel for the prosecution will 
not be put to elect. — R. v. Giddins (1842), 
Car. & M. 634. 

3905. Conspiracy — Similar acts done on 

different days.] — An indictment for a misdemean- 
our, containing several counts, alleging several 
misdemeanours of the same kind on the same day, 
prosecutor may give evidence of such misdemean- 
ours on different days. — R. v. Levy (1819), 2 
Htark. 458, N. P. 

3906. Separate act of one accused.] | 

— A. was charged with having conspired with 
J. & others unknown, to raise insurrection & 
obstiuct tlie laws. It was proved that A. & .T. 
were members of a Chartist lodge, & that A. & J. 
were at the house of the latter on a certain day, 
on the evening of which A. directed people 
iissembled at the house of J. to go to the race- 
course at P., whither J. & other persons had gone : 
— Held: (1) on the trial of A. evidence was 
receivable that .T. had at an earlier i)art of the 
same day, directed other pei’sons to go to the 
race-course ; & (2) it being proved that J. &; an 
armed party of the persons assembled, went from 
the race-course to the New Inn, evidence might 
be given of what J. said at the New Inn it being 
all one transaction. — R. v. 8heluard (1840), 9 
C. & P. 277 ; 4 State Tr. N. S. App. 1386. 

3907. And receiving stolen property.] 

— Prisoner was to be tried on three indictments, 
for receiving stolen tin, for stealing iron, for 
receiving stolen brass. It appeared that a 
constable went with a search-warrant, to search j 
prisoner’s premises for stolen iron, A that, having I 
read the warrant to prisoner, the latter made a 
statement : — Held : on the trial of the first i 


indictment, the whole of this statement was 
receivable in evidence, although ^art of it related 
to the charge respecting the iron ; and also 
evidence might be given, that, at the time of the 
search, prisoner endeavoured to conceal some 
brass ; & also, almost immediately after prisoner 
Was taken away from the premises, at the con- 
clusion of the search, liis wife carried some tin 
under her cloak, from a warehouse on the premises. 
— R. V, Mansfield (1841), Car. & M. 140 ; 5 
Jur. 661. 

Annotaiion : —Refd. K. v. Odtly (1851), 15 Jur. 517. 

3908. False pretences.] — Wlierc an untrue 

statement was made for the purpose of obtaining 
money, but did not then succeed, & a month 
afterwards a true statement relating to the same 
matter was made, upon wliich money was 
obtained : — Held : the matters wliich happened 
on the two occasions were connectable, &; it was 
a question for the jury whether they were con- 
nected so as to amount to a false pretence ; also 
that the case was witliin the statute. — R. v. 
Welman (1853), Dears. C. C. 188 ; 22 L. J. M. C. 
118 ; 17 J. P. 311 ; 17 Jur. 421 ; 1 W. R. 361 ; 
6 Cox, C. C. 153, C. C. R. ; sub nom. R. v. Well- 
man, 1 C. L. R. 201. 

3909. Breaking & entering.] — Upon a trial 

for breaking into a booking-office at a railway 
station, evidence was admitted that prisoners 
had, on the same night, broken into three other 
booldng-officea belonging to three other stations 
on the same railway, the four cases being all 
mixed up together. — R. v, Cobden (1862), 3 
F. & F. 833. 

3910. Procuring prostitution.] — Applts. 

were convicted of living on the earnings of prosti- 
tution on an indictment which charged the living 
on such earnings on a day named & not on divers 
days : — Held : on such an indictment evidence is 
admissible of any tiling done on days other than 
the day named. It is clearly relevant to ascertain 
what prisoner’s relations with the woman in 
question had been either before or after the day 
named in the indictment in order to determine 
whether he was or was not living on the earnings 
of her prostitution on that particular day. — R. v. 
Hill, R. v. Churchman, [1914] 2 K. B. 386 ; 
83 L. .1. K. B. 820 ; 110 L. T. 831 ; 78 J. P. 303 ; 
21 Cox, C. C. 150 ; 10 Cr, App. Rep. 50, C. C. A. 

3911. Continuing offence — Larceny — Of 

coal from separate mines.] — Where prisoner was 
indicted in one count, for stealing from the mine 
of one G., coal, the property of the said G. &, in 
the same count, for stealing from the mines of 
thirty other proprietors coal, the property of each 


the offence of maliciously wotmditig 
with intent to do grievous bodily harm. 
At the trial it waa proved that a con- 
stable saw the prisoner with a bag, 
stopped him & asked him whore he 
was going, & that prisoner thereupon 
ran away hut was caught by th<i con- 
stable & brought back. When the 
constable began to examine the con- 
tents of the bag prisoner ran away 
again & on being pursued struck the 
constable on the head. The bag con 
tained 19 pigeons 6c a claw-hammer. 
The prisoner escaped, but was after- 
wards arrested. A question of identity 
of the prisoner was raised at the trial. 
For the prosecution a witness gave 
evidence that he had been rubbed of 
19 pigeons & a claw-hammer the night 
before the offence charged, that tiie 
pigeons were returned to liim, but that 
he could not identify the prisoner nor 
the claw-hammer. J ury found prisoner 
guilty of unlawfully womxding : — 
Held : evidence of the theft of" the 
pigeons & claw-hammer was admissible. 

J. — VOL. XIV. 


! — ri. r. Ludlow (1898), 2 4 V. L. R. 93. 
I — AUS. 

I o. — ^ — • Murder of ivife- -Accumu- 
' lating iiwurances on her life .] — On o, 
I charge of wife mimder, the Crown 
j sought to prove that prisoner had been 
i with evil design accumulating insur- 
j auce on his wife’s life : — Held : ovi- 
I deuce of variousr applications for in- 
j suraiico, though in some cases resulting 
I in rejection of the risk, was admissible, 
all being made practically at the same 
time & forming part of one transaction 
which could bo properly given in 
evidence as a whole. — K. v. Hammond 
(1898), 29 O. 11. 211.— CAN. 

p. ThrciUs.] -\\. V . Jones (1808), 

28 U. a K. 410.— CAN. 

q, ™ — . jiape — Not statement made 

after offence commuted- 
Reasonable opporttmity afforded before.] 
— On the trial of deft, on an indictment 
containing a count for rape statements 
made to the aunt of prosecutrix the 
morning after the afternoon on which 


; the rape was alleged to have been com- 
j mitted, disclosing that accused had 
I had illicit intercourse with her, but 
not claiming that she had been as- 
saulted or that accused had committed 
' violence, where she might have dis- 
I closed the offence to a stranger Irn- 
1 mediately after the outrage, & to her 
I father on the evening of the same 
j afternoon, & again to her father on 
I the following morning, prior to the 
disclosure to the aunt, were not made 
at the earliest reasonable opportunity, 
6c should not have been admitted. — 
R. r. Akerley (1919), 4C N. B. R. 
195.— CAN. 

' r. Robbery — tf’’ M urdrr. ] — • 

I I’crsous convicted of robbery by a 
judge & a jury, & of mui’der, by tin 
' sessions judge with assessors, api)ealed 
against the conviction on the cliarge 
of murder. The two offences con- 
stituted parts of the same transaction : 
— HeJd : rtxsent & unexplained pos- 
session of the stolen property wfdch 
B B 
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of such other proprietors, & it appeared that all 
the coal so alleged to have been stolen had been 
raised at one shaft : — Held : (1) although, for the 
sake of convenience in trying prisoner, the judge 
might direct the jury to confine their attention 
to one i)articular charge, yet the prosecutor was 
entitled to give evidence in support of all the 
charges laid in the indictment ; (2) proof of such 
charges nnght be relied on, in order to show a 
felonious intent. As long as coal is gotten from 
one shaft, it is continuous taking, though the 
working is carried on by means of different levels 
& cuttings, & into the lands of different people. — 
R. V* Bleasdalk (1848), 2 Car. & Kir. 765. 

Annotatu>ns : — As to (1) Reid. K. v. Reardon (1864). 4 

P. & F. 76. As to (2) Consd. R. v. Firth (1861)), L. R. 1 

C. C. R. 172. Refd. R. v. Kenwood (1870), 22 L. T. 486. 

3912. Of gas.] — F., by an 

underground pipe connected with the main, wliich 
was always filled with gas, supplied his mill ; 
the coiisumption of such gas was unknown to 
tlie company for some yeai»s : — Held : on an 
indictment for stealing 1,000 cubic feet of gas, 
the evidence of using gas during all the yeai*s 
was admissible, the whole being one entire act. — 
R. 7L Finra (1869), L. R. 1 C. C. R. 172; 38 
R. J. M. C. 54 ; 19 L. T. 746 ; 33 J. P. 212 ; 17 
W. R. 327 ; 11 Cox, C. C. 234, C. C. R. 

Annotations .•—Refd. R. V. Kenwood (1870). 22 L. T. 486 ; 

R. r. Bond, [190GJ 2 K. B. 889. Mentd. Erie County 

Natural Gas & Fuel Co. v. Carroll, [1911] A. C. 105. 

3913. .] — An indictment charged 

an assistant to a iihotographer with stealing divers 
articles belonging to his employer. It did not 
appear when the articles were taken, whether at 
one or more times, but only that one particular 
article could not have been taken before a given 
month : — Held : this was not a case in which 
prosecutor should be put to elect upon wijicli 
articles to iiroceed under Larceny Act, 1861 (c. 96), 
s. 6. 

To make the statute applicable it/ must appear 
that the different articles enumerated in the in- 
dictment were stolen at different times, but there 
is nothing in this case inconsistent with all having 
been taken at one time, or in such a way as to 
form one continuous taking (Bovill, C.J.). — R. v. 
Henwood (1870), 22 L. T. 486 ; 31 J. P. 580 ; 11 
Cox, C. C. 526, C. C. R. 

3914. Rape.] — On an indictment for 

rape on a child under ten years of age, evidence 
admitted of subsequent jjerpetrations of the same 
offence on ditt’erent days i)revious to complaint 
to the mother, it appealing that prisoner had 
threatened the child on the first occasion : - -Held : 
virtually it was in such a case all one continuous 
offence. — R. v* Rearden (1864), 4 F. & F. 76. 
Annotations: — Consd. R. v. Ball, [1911] A. C. 47. Reid. 

R. V. Harris (1864), 4 F. & F. 342 ; R. v. Bond, [1906] 

2 K. B. 389 ; R. r. Stone (1910), 6 Cr. App. Rep. 89. 

3915. Malicious damage to property.] 

— Indictment for cutting eight trees with an 
intent to steal. 

The question for us is, whether there was any 
evidence to go to the jury upon which they could 


find that prisoner had cut the trees down at one 
time, or so continuously as to form one trans- 
action (OocKBURN, C.J.). — R. V. Shepherd (1868), 
L. R. 1 C. C. R. 118 ; 37 L. J. M. 0. 45 ; 17 L. T. 
482 ; 32 J. P. 116 ; 16 W. R. 373 ; 11 Cox, C. 0. 
119, C. C. R. 

Annotations .•—Refd. R. V, Firth (1869), L. R. 1 C. C. R. 

172 ; R. V. Henwood (1870), 22 L. T. 486. 

3916. Permitting licensed premises to 

be used as a brothel.] — Motion ex p. on behalf of 
B. the licensed occupier of a public house, for a 
certiorari to bring up to be quashed a conviction 
of the said B. for having on Jan. 26, 28, 29 & 31, 
Feb. 1, 4, 5 & 6, 1901, permitted liis premises to 
bo used as a brothel. The objection to the 
conviction was that it was bad on the face of it 
as being one conviction for eight seiiarate offences 
committed upon eight separate & discontinuous 
days whereas Summary Jurisdiction Act, 1848 
(c. 43), s. 10 provides that every infoimation 
“ sliall be for one offence only & not for two or 
more offences”: — Held: notwithstanding that 
the days mentioned in ilie conviction were not 
continuous, the offence stated was one continuing 
offence. — Ex p. Burnby, [1901] 2 K. B. 458 ; 
45 Sol. Jo. 579 ; sub nom* R. v. Burnby, 70 
I.. J. K. B. 739 ; 85 L. T. 168 ; 20 Cox, O. C. 25, 
D. O. 

3917. Subornation of evidence by accused.] 

— On the trial of an action by iiltf. & wife for 
injuries sustained by the wife owing to deft.’s 
negligence, pltf.’s case was proved by the evidence 
of the wife & other witnesses ; &, defts. having 
called evidence to prove that the wife was in 
fault, tendered the following evidence, which was 
received, subject to objection. W. deposed that 
lie, pltf., & b., a clerk of pltf.’s attorney, were 
together at pltf.’s house ; that pltf. said that if 
W. would give evidence as to the accident he 
should share the compensation ; pltf. knew that 
W. was not present at the accident, &; W. said ho 
was not, & 0. said if W. would not come forward 
he, C., would get other witnesses. Two other 
witnesses deposed to similar proposals made to 
them by 0., but not in pltf.’s presence, to give 
false evidence. Pltf. was not present at the 
accident ; & neither he nor 0. had been called as 
witnesses : — Held : the evidence was rightly 
received, as amounting to evidence of an admis- 
sion, by conduct, of pltf. that he had a bad case. 
O. having been shown to be acting in concert 
with pltf. to suborn false witnesses, what C. did 
in furtherance of that object in the absence of 
pltf. might be inferred to have been done with 
pltf.’s privity. — Moriarty v. IjOndon, Chatham 
& Dover Ry. Co. (1870), L. R. 5 Q. B. 314 ; 39 
L. J. Q. B. 109 ; 22 L. T. 163 ; 34 .1. P. 692 ; 

I 18 W. R. 625. 

Annotation: — Reid. R. v. Watt (1905), 70 J. P. 29, 

3918. .] — The conduct in a litigation 

of a party to it, if such as to lead to the reasonable 
inference that he disbelieves in his own case, may 
be proved & used as evidence against him. So, 
where deft, was indicted for endeavouring to 
persuade certain other persons to kill & murder 
another pei-son, evidence of a witness who had 


would be presuruptlve evidence against 
prisoners on the charge of robbery 
was similarly evidence against them 
on the charge of murder. — K. u. Sami 
(1890), I. L. R. 13 Mad. 426.™ IND. 

g, Importation of contraha'nd 

— Intercepted letters A' telegram. J — 
A letter written by an accused is 
2 )rimd facie evidence against him if it 
relates distinctly to a relevant point. 
It Is not necessary that it slioiud be 
signed ; it is enough if it is traced to 


the writer, & it is admissildo tliongh 
it may have been intercepted or sur- 
rcpt/itiously detahied & opened. An 
unsigned letter, proved to have been 
written by accused addressed l,o a 
firm in London, wliich had shipped 
certain contraband cocaine which the 
accused was charged wit,li importing 
intx) Bengal, is admissible in evidence, 
though intercepted under the order of 
the magistrate at the post office during 
the course of transit. A letter written 


by the exporter of certain contraband 
cocaine, the subject of the charge 
agamst accused, containing a reference 
to a telegram signed in a different 
name but bearing the same business 
address as that of the accused, is 
relevant as showing that the accused 
was the sender of the telegram, though 
the letter was intercepted at the post 
office under an order of the magistrate 
before delivery. — Boom i». R. (1913), 
I. L. R. 41 Calc. 645.— IND. 
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given evidence at the police ct. for the defence, 
but who now swore that such evidence was false, 
& that he had been induced to give such evidence 
by deft, was admitted. — R. v. Watt (1905), 70 
J. P. 29 ; 20 Cox, 0. C. 852. 

3919 . Admissible to rebut alibi.] — In answer to 
an alibi set up on a trial for felony, the prosecutor 
may show the circumstances in which prisoner 
was seen near the spot in question, though those 
circumstances involve the commission of another 
felony by him. — R. v* Briggs (1839), 2 Mood. & R. 
199, N. P. 

R. Not forming part of same Transaction* 

{a) In General* 

3920 . General rule.] — ^Ilpon the trial of an 
indictment for murder by stabbing, it appeared 
that prisoner when arrested, about an hour after 
the alleged crime, had in liis possession a blood- 
stained knife : — Held : admissible to give evidence 
of the stabbing of another xjerson by prisoner 
immediately before his arrest. 

Evidence relating to facts entirely disconnected 
from the charge before the ct. are inadmissible 
(Oharlks, J.). — R. V. CRiCKMii]R (1889), 16 Cox, 
701. 

.] — Prisoner, a medical man, wtus 

indicted for feloniously using certain instruments 
on a certain woman with intent to procure her 
miscarriage. At the trial evidence was tendered 
on behalf of the prosecution to show that some 
nine montlis previously prisoner had used similar 
instruments upon another woman with the 
avowed intention of bringing about her mis- 
carriage, & that he had then used expressions 
tending to show that he was in the habit of 
performing similar operations for (he same 
illegal puri)ose. The evidence was admitted, & 
prisoner was convicted : — Held : the evidence 
was rightly admitted, & the conviction must be 
upheld. 

Evidence of tins kind h^xs been admitted in 
cases which may be grouped under thi’ce heads : 
Where the prosecution seeks to prove a system or 
course of conduct ; where the prosecution seeks 
to rebut a suggestion on the part of prisoner of 
accident or mistake ; & where the ijrosecution 

seeks to prove the knowledge by prisoner of some 
fact (Bray, J.). — R. v. Bond, 11906J 2 K. B. 389 ; 
75 L. J . K. B. 693 ; 95 L. T. 296 ; 70 J. P. 124 ; 
54 W. R. 586 ; 22 T. h. R. 633 ; 50 Sol. Jo. 542 ; 
21 Cox, C. C. 252, C. C. R. 

Amiotaiions : — Consd. H. v. Ball, [1911] A. C. 47. Apld. 

^ ThoniHon (1912), 76 J* P. 431, CODSd. B. v. Rodloy, 

[1913] 3 K. B. 468 ; R. r. Boyla & Merchant, [1914] 3 

K. B. 339 ; PerkinH v. Jeffery. [1915] 2 K. B. 702. Reid. 

11. V. Gliitsoji, [1909] 2 K. B. 945 ; R. v. Chari os worth 

(1910), 4 Cr. Apy. Rep. 167 ; R. v. Ellis, [1910] 2 K. B 

746 ; R. V. Shellakcr (1913), 110 L. T. 351 ; R. v. Mason 

(1914), 111 L. T. 336 ; Thompson v. R,, [1918] A. C. 221 : 

R. V. Lovcifrove, [1920J 3 K. B. 643 ; R. v. Starkic. 

[1922] 2 K. B. 275. Mentd. R. v. Stono (1910), 6 Cr. 

App. Rep. 89 ; R. v. Price (1913), 9 Or. App. Rop. 15. 


3922. .] — On the trial of a prisoner for 

forgery of a will two accomplices were called for 
the prosecution, who deposed that the will was 

^ forged by prisoner in pursuance of a scheme by 
j which they were to endeavour fraudulently to 
obtain an advance from tliird persons to a legatee 
I under the will of the faitli of his legacy. One of 
j the accomplices was to figure as the legatee & the 
I other as an exor. 

I TJiey said that prisoner told them that he 
objected to appearing as exor. himself because he 
had forged a will mider a similar scheme some 
years before, that on that occasion he had played 
the part of exor., & that if he did it again suspicion 
plight be directed to him. Prisoner gave evidence 
in liis own defence, & denied, amongst other 
things, the accomplices’ statement that he had 
admitted the earlier forgery. In cross-examination 
counsel for the prosecution went into details of 
that earlier forgery & asked questions tending to 
show that prisoner liad in fact committed it : — 
Held : the cross-exairdnation was rightly adndtted. 
If prisoner had in fact bei^n giulty of a similar 
forgery in connection with the earlier will, th(^ 
probability was that the accomplices’ st ory that ho 
told them so & gave that as Ids reason for not 
being exor. under the later will was true, & there- 
fore the answers to tlie questions might afford 
corroboration of their evidence. The cross- 
examination was consequently relevant to the 
issue at the trial, was not open to objection 
under Crindnal Evidence Act, 1898 (c. 36). 

Evidence otherwise admissible can l)e given 
against an accused person notwitlistanding that 
it may show that he had committed an olfenco 
other than that with wldcli he was charged, or 
was of bad character. — R. v. Kennaway, [1917] 
1 K. B. 25 ; 86 L. J. K. B. 300 ; 115 h* T. 720 ; 
81 J. P. 99 ; 25 Oox, O. C. 559 ; 12 (’r. App. Rep. 
147, C. G. A. 

3923 . To show general disposition to commit 
offence.] — R. v. Cole, No. 3848, ante. 

3924. .] — Evidence tending to show guilt 

of criminal acts other than those charged is not 
admissible except upon tlie issue whether the 
acts charged were designed or accidental, or unless 
to rebut a defence otherwise open, M. & his wife 
were convicted of the murder of an infant, 
received from its mother on representations as 
to their willingness to adopt it on payment of a 
sum inadequate to its support beyond a very 
limited time, & whose body was found bulled in 
the garden of a house occupied by them : — Held : 
evidence of other infants having been received 
from their mothers on like represeutations & 
terms, <fc that bodies of infants had been found 
buried in the gardens of several houses occupied 
by prisoners, was relevant to the issue wliicli had 
been tried by the jm^y. 

Evidence is not admissible to show that the 


PART XII. SECT. 4, SUB-SECT. 2.— 
B. (a). 

3920 1. General rule.] — Evidence of 
the commlsHion of one crime entirely 
unoomiectcd with the offence chargred 
is iuadinisHible to prove the offence 
chained ; but, where tlio commission 
of one act, criminal or otherwise, is in 
itself ciremnstantial evidence of the 
commission of another act, it is per- 
fectly proper evidence to est ablish tho 
commission of the latter act.— R. v 
Minoiiin (1913), 26 W. L. R. 633; 18 
D. L. R. 340 ; 6 W. W. R. 800.— CAN. 

3920 ii. .] — In a criminal trial 

avidence otherwise admissible Is not 
rendered inadmissible by the fact tliat 
t discloses the commission of an 
affcnco other than that in respect of 


which tho trial is »beln|f held. — R. i\ 
Min.UA (1892), I. L. R. 14 All. 502.— 

3923 i. 7\) show general disposition to 
commit offence.] — When intention, 
knowledge, good or bad faith, malice 
or any other state of mind is relevant 
to tho issue, evidence of acts or w’ords 
of a similar character on other occasions 
may bo admitted to show the intention 
of the person so acting or speaking on 
the occasion in question. Husband & 
wife were chained with assaulting one 
of their minor children on certain 
®PJX5iflc occasions : — Held : evidence of 
ether assaults by the accused on tlie 
chJJd, of its continued lU-troatment 
prior to the alleged assaults & of Its 
general physical condition was admis- 


sible to show that the alleged assaults 
were iu excess of legal chastisement. -- 

R. V. Janke (1913), T. P. D. 382.— 

S. AF. 

t. Subsequent comliict.] — -The 

accused was cliai’ged with carnally 
knowing a girl in his employ who at 
tho date of the olTontJO charged was 
15 years & 10 months old. At tlio 
trial tho admission of evidence as to 
his liouduct with the girl subsequently 
to the date of the offence idiargod was 
objected to v -Held : the evidence was 
admissible. — R. v. iMNaDOX, [1920] 
N. Z. L. R. 495.— N.Z. 

jSiol charge in foreign m- 

dictmeyit.] — Evidence against prisoner 
of having uttered a for^>d iiistrunient 
not being otherwise sumciout, tho ct. 

B B 2 
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Sub-sect 2, B. (a).] 

accused has been guilty of criminal acts other 
than those covered by the indictment for the 
purpose of leading to the conclusion that the 
accused is a person likely, from his criminal 
conduct or character, to have committed the 
offence for winch he is being tried. — Makin v, 
A.-CI. FOR New South Wales, [1894] A. O. 67 ; 
63 L. J. P. O. 41 ; 69 L. T..778 ; 68 J. P. 148 ; 
10 T. L. R. 155 ; 17 Cox, C. C. 704 ; 6 K. 373, P. C. 
Annul atums : — Consd. R. v. Wyatt, 11904] 1 K. B. 188. 

Apld. R. r. Smith (1905), 92 L. T. 208. Consd. H. v. 

Bond, [1906J 2 K. B. 389. Apld. H. v. Ball, [1911] 

A. C. 47. Consd. R. V. Rodley. [1913] 3 K. B. 468 ; 

Ibrahim u. R., [1914] A. C. 599 : K. v. Boyle & Merchant, 

[1914] 3 K. B. 339 ; R. v. Smith (1915), 84 L. J. K. B. 

2153 ; Thompson v. R., [1918] A. C. 221. Distd. R. v. 

Lovcgrove, [1920] 3 K. B. 643. Consd. R. v. ArmBtrong:, 

[1922] 2 K. B. 655. Refd. R. v. Ollis, [1900] 2 Q. B. 758 ; 

K. \\ Mean (1904), 69 J. P. 27 ; R. v. Chifson, [1909] 

2 K. B. 945 ; R, v. Seham Yonsey (1914), 84 L. J. K. B. 

1272 ; Perkins v. Jeffens [1915] 2 K. B. 702. Mentd. 

R. V. Dyson, [1908] 2 K. B. 454 ; R. v. Wostacott (1908), 

25 T. L. 11. 192 ; Arnold v. King-Emperor, [1914] A. C. 

644. 

3925. Or bad character.] — On an indict- 

ment for obtaining by false pretences or other 
frauds, evidence of similar offences to that charged 
committed by deft, is only admissible, a primd 
facie case being made, to negative a defence of 
mistake or accident, or to prove a systematic 
course of fraudulent conduct, but not to prove 
general bad character. 

At the trial of a prisoner on an indictment 
charging him with obtaining a pony & cart by 
false pretences on June 4, 1909, evidence was 
admitted that on May 14, 1909, and on July 3, 
1909, prisoner had obtained provender from other 
persons by false pretences different from those 
alleged in the indictment. Prisoner was con- 
victed : — Held : the evidence was wrongly ad- 
mitted, as it did not show a systematic course of 
fraud, but merely that prisoner was of a general 
fraudulent disposition, & therefore it did not tend . 
to prove the falsity of the representations alleged I 
in the indictment. — R. v. Pisher, [1910] 1 K. B. ! 
149; 79 L. J. K. B. 187; 102 B. T. Ill ; 74 i 
J. P. 104 ; 20 T. L. R. 122 ; 22 Cox, C. 270 ; 

3 Cr. App. Rep. 176, C. C. A. 

Annotations : — Apld. R. Ellis, [1910] 2 K. B. 746. Consd. 

R. V. Rodley, [1913] 3 K. B. 468. Apld. R. v. Kurasch. 

[1915] 2 K. B. 749 ; H. r. Wilson (1915), 11 Cr. App. Rep. 

251. Refd. R. V, Ball (1910), 5 Cr. App. Rep. 238 ; 

Ibrahim v. R., [1914] A. C. 599 ; R. v, Baird (1915), 84 

L. J. K. B. 1785. 

3926. When related to distinct offence.] — An 

indictment for a conspiracy charged deft, with 
conspiring, with other persons unknown, to cheat 
& defraud 1). tk, others, & laid as overt acts that 
deft, did falsely pretend to D. that he was a 
merchant named G., & did under colour of a 
pretended contract with D., for the purchase of 
certain goods of D. &; others, obtain a large 
quantity of the goods of D. & others, with intent 
to defraud D. & others ; — Held : on the trial of 
this indictment evidence was not admissible to 
show that deft, attempted to defraud other 
persons wholly unconnected with D. — R. v, 
Steel (1841), Car. & M. 337 ; 2 Mood C. C. 246 ; 

5 J. P. 500, 0. C. R. 

3927. .] — A. was indicted for stealing a 

could not look at an indictment against 
lilm found by the grand Jury of an 
American criminal ct. — v. Hovey 
(1880), 8 P. R. 345.— CAN. 

3926 i. When relaiing to distinct 
offence.] — The mere fact that evidence 
tends to show the commission of crimes 
other than the one charged in the 
indictment does not render it Inad- 


shilling which had been previously marked & put 
into a till. A constable foimd the shilling in liis 
possession, & asked him if he had any more 
money of S.’s about him. Prisoner produced 
some half-crowns, & then made a statement ; — 
Held : this statement was not receivable in 
evidence, on the groimd that it related to another 
& distinct felony. — R. v, Butler (1846), 2 Car, 
& Kir. 221 ; 2 Cox, C. C. 132. 

1 Annotation: — Refd. R. v. Bond, [1906] 2 K. B. 389. 

3928 . .] — On an indictment for arson in 

setting fire to a rick the property of A., evidence 
may be given of prisoner’s presence & demeanour 
at fires of other ricks the property respectively of 
B. & C., occurring the same night, although those 
fires are the subject of other indictments against 
prisoner, such evidence being imi)ortant to explain 
his movements & general conduct before & after 
the fire of A.’s rick ; but evidence is not admissible 
of threats, statements or particular acts pointing 
alone to the other indictments, & not tending to 
implicate or explain the conduct of prisoner in 
reference to that fire. — R. r. Taylor (1851), 5 
Cox, C. C. 138. 

3929 . .] — Prisoner was charged with ob- 

^ taining a specific sum from W. by false pretences, 
i It appeared that he was employed by his master 

to take orders, but not to receive moneys, & he 
was proved to have obtained the sx)ecific sum 
from W. by representing that he was authorised 
, by liis master to receive it. Evidence was then 
admitted of prisoner’s having obtained another 
! sum of money from another person by a similar 
1 false x)retence, such obtaining not being mentioned 
I in the indictment in any way : — Held : such 
evidence was not admissible for the puipose of 
proving the intent of prisoner when he committed 
the acts charged in the indictm(‘nt>. — R. v, Hot.t 
( 1860), Bell, C. C. 280 ; 30 L. J. M. C. 11 ; 3 L. T. 
310 ; 24 J. P. 757 ; 6 Jur. N. S. 1121 ; 9 W. B. 
74 ; 8 Cox, C. C. 411, C. C. R. 

Annotations: — Distd. R. v- Rhodes, [1899] 1 Q. B. 77. 

Consd. R. V. 01[is, [1900] 2 Q. B. 758. Expld. R. v. Smitli 

(1905), 92 L. T. 208. Refd. R. “f’. Francis (1874), 43 

L. J. M. C. 97 ; R. v. Stephens " " 

R. u. Bond, [1906] 2 K. B. 389. 

3930 . .] — Deft, was indicted for obtaining 

a cheque by falsely pretending that another 
cheque, which he then gave to i)rosecuior, was a 
good & vahd order for the i)aymGnt of money. 
Prosecutor deposed that he gave his cheque to 
deft, on the faith of deft.’s statement that a 
cheque which deft., then gave to prosecutor, was 
a good cheque. The cheque given by deft, was 
dishonoured. Deft, stated that when he gave 
the cheque he expected a payment which would 
have enabled him to meet it. Deft, was acquitted, 
lie was then tried on a second indictment, charging 
him with obtaining from other pei^ons three sums 
of money on tlirec cheques wliich were dishonoured. 
To prove guilty knowledge x^rosecutor in the first 
case was called & gave the same evidence as in 
the first case. Deft, was convicted, & the question 
as to the admissibility of the evidence was re* 
served ; — Held : the evidence wliich had been 
given on the first indictment, upon which deft, 
had been tried & acquitted, was legally admissible 
upon the trial of the second indictment, for the 
purpose of proving guilty knowledge, & the 

3926 ii. . ] — 111 a charge of murder 

by tlie panel of hlB wife her motiior 
it was proposed by the prosecutor to 
ask a witness, a female servant in the 
house, whether during a time stated 
the wife had seen the panel use any 
familiarities ^ with witness. Question 
objected to as loading to a separate 
line of inquiry, of wliich no notice had 


missible if it be relevant to an issue 
before the jury, &; it may be so relevant 
if it bears ui>on the question whether 
the acts alleged to constitute the crime 
charged were designed or accidental, 
or to rebut a defence which would 
otherwise be open to the accused. — 
R. V. Letalv. [1918] 1 W. W. R. 505 ; 
29 Can. CTlm. Cas, 389.— CAN. 
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conviction was right. — R. v, Ollis, [1900] 2 Q. B. 
758 ; 09 L. J. Q. B. 918 ; 83 L. T. 251 ; 04 J. P. 
618 ; 49 W. R. 70 ; 10 T. L. R. 477 ; 44 Sol. Jo. 
593 ; 19 Cox, 0. 0. 554, 0. C. R. 

Annotations: — Consd. R. v. Wyatt, [1904J.1 K. B. 188; 

R. V. Shellaker, IIQU\ 1 K. B. 414. Refd. R. v. Smith 

(1905), 92 L. T. 208 ; R. v. Bond, [1906J 2 K. B. 389 ; 

R. V. Boyle & Merchant, 11914] 3 K. B. 339 ; Perkins w. 

Jeffery, [1915] 2 K. B. 702 ; R. v, Thompson, [1917] 

2 K. B. 630 ; R. v. Lovegrove, [1920] 3 K. B. 643. 

3931. .] — Deft, was indicted for obtaining 

certain furniture by false pretences from a furniture 
dealer in Brighton between Oct. 14 & 17. Evi- 
dence was given that deft, a few days afterwards 
obtained other goods from another Brigliton 
tradesman by means of false pretences the same 
as, or similar to, those charged in the indictment : 
— Held : the evidence was admissible as it ap- 
peared that it really related to one transaction 
& was all part of the same system of fraud. — R. v. 
Smith (1905), 92 L. T. 208 ; 69 J. P. 61 ; 40 
Sol. .To. 261 ; 20 Cox, C. C. 804, C. C. R. 

3932. .] — R. V, Fishep, No. 3925, ante, 

3933. .] — R. V, Ellis, No. 3893, ante. 

3934 . ,] — Conviction quashed on the ground 

that a witness had been allowed to depose to the 
admission by prisoner that he had committed 
olfences unconnected with the pending charge. — 
R. V. Coulter (1910), 5 Cr. App. Rep. 147, C. C. A. j 

3935 . J — Applt. was indicted for having j 

in the niglit time broken & entered a dwelling- 
liouse with intent to ravish a woman. The 
evidence for the prosecution was to the effect 
that applt. broke into the house between midnight 

1 a.m., that the prosecutrix, hearing a noise, 
came downstairs, when applt. seized her, & pulled 
up lier clothes, that upon the woman’s father 
coming downstairs he went away. The defence 
at the trial wtis that the evidence for tlie prose- 
cution was not true, that apiilt. went to the 
house for the purpose of courting the prosecutrix 
with her consent, that he did not break into | 
fhe house did not intend or attempt to ravish 
her. The prosecution tendered evidence that 
applt. at about 2 a.m. on the same morning went 
to the house of another woman, about three miles 
from the prosecutrix’s house, gained access to 
her bedroom down the chimney, & with her 
consent liad connection with her. It was con- 
tended that this evidence was admissible to show 
the state of tlie applt. ’s mind body at the time 

when he broke into the prosecutrix’s house, & 
coupled with the evidence of what liappened 
when he was in the house was admissible to show i 
the intent with which he broke in. The evidence | 
was admitted & applt. was convicted : — Held : 
the evidence was not relevant to any of the 
issues in the case, &; was not admissible. — R. v. 
Rodley, [1913] 3 K. B. 468 ; 82 L. J. K. B. 
1070 ; 109 L. T. 476 ; 77 J. P. 465 ; 29 T. D. R. 
700 ; 58 Sol. Jo. 51 ; 23 Cox, C. C. 574 ; 9 Cr. 
App. Rep. 69, C. C. A. 

Annotations : — Consd. R. v. Bnroi-^ori (1914), 11 Cr. App. Rop. 

39; R. V. Kurasch, [1915] 2 K. B. 749. Rafd. R. v, 

Jones (1922), 127 L. T. 160. 

3936. When not related to offence of similar 
nature — Obtaining credit by fraud.] — Applt. was 
charged for obtaining credit by fraud. Evidence 
was given of two previous occasions upon which 
he had obtained credit & had not paid : — Held : 


as the ct. thought that those transactions could 
not properly have been the subject of a criminal 
cliarge, they were not transactions of a similar 
nature with the transaction in question, & there- 
fore could not be given in evidence to show fraud 
on the latt/cr occasion. — R. v, Baird (1915), 84 
L. J. K. B. 1785 ; 113 L. T. 608 ; 25 Cox, C. C. 
86 ; 11 Cr. App. Rep. 186, C. C. A. 

3937 . To prove suspicion of subsequent felony.] 
— On an indictment against prisoner for the 
murder of her husband by arsenic, in Sept. 1848, 
evidence was tendered on behalf of the prosecution 
of arsenic having been taken by prisoner’s two 
sons, one of whom died in Dec. & the other in 
Mar. subsequently, & also by a tliird son, who 
took arsenic in Apr. following, but did not die. 
Proof was given of a similarity of symptoms in 
the four cases. Evidence was also tendered that 
prisoner lived in the same house with her husband 
& sons, & that she prepared their tea, cooked their 
victuals & distribut^ed them to the four parties : — • 
Held: (1) this evidence was admissible for the 
purpose of proving, first, that the deceased husband 
actually died of arsenic ; secondly, that his death 
was not accidental ; & (2) it was not inadmissible 
by reason of its tendency to prove or create a 
suspicion of a subsequent felony. — R. v. Geerino 
( 1849), 18 L. J. M. C. 215 ; 8 Cox, C. C. 450, n. 

Annotations : — As to ( 1) Consd. R. V, RichardHOTi (1861), 

8 Cox, G. C. 448. Polld. R. v. Cotton (1873), 12 Co.k, C. C. 

400 ; R. V. Hoeaon (1878), 14 Cox, C. C. 40 ; R. v. FJari- 

najran & (1884), 15 Cox. C. C. 403. Apprvd. 

Makin v. A.-G. for New South Wales, [1894] A. C. 57. 

Consd. R. V, Bond, [1906] 2 K. B. 389. Apld. R. v. 

Armatron^f, [1922] 2 K. B. 555. Refd. R. v. Salt (1862), 

3 F. & F. 834 ; R. r. Handy (1864), 4 F. & F. 342 ; R. v. 

Francis (1874), L. R. 2 C. C. R. 128 ; Blake v. Albion 

Life Assoc. Soc. (1878), 4 8 L. J. Q. B. 169. As to (2) 

Refd. R. V. Bond, [1906] 2 K. B. 389. 

3938. To prove motive.] — F. & IT. were jointly 
charged, on indictment for the murder of the 
husband of U., with causing his death by the 
administration of arsenic. 

Evidence having been given that deceased had 
died from arsenic, & had been attended by 
prisoners : — Held : it was competent for the 
prosecution to tender evidence of other cases of 
persons who had died from arsenic, & to whom 
prisoners had access, exhibiting exactly similar 
symptoms before death to those of the case under 
consideration, for the purpose of showing that 
this particular death arose from arsenical poisoning 
— ^not accidentally taken, but designedly ad- 
ministered by some one. 

Such evidence, however, is not admissible for 
the purpose of establishing motives ; though the 
fact that the evidence offered may tend indirectly 
to that end is no gi*ound for its exclusion. — R. v, 
Flannagan & Higgins (1884), 15 Cox, C. C. 403. 

3939 . Evidence in previous charge — Acquittal.] 
— R. V. Ollis, No. 3930, ante, 

3940. Charge abandoned.] — On the hearing 

of a charge of sodomy with a boy, evidence was 
admitted which had reference to a previous charge 
of the same nature, but which was abandoned : — 
Held : the evidence given could not be made use 
of to rebut the defence of innocent assocn., & was 
wrongly admitted. — R. v, Barron (1913), 110 
L. T. 350 ; 78 J. P. 184 ; 30 T. L. R. 187 ; 24 
Cox, C. C. 83 ; 9 Cr. App. Rep. 236, 0. C. A. 

3941 . When admissible — Not until defence of 


been given but allowed in the circum- 
stances. — H.M. Advocate v. Prit- 
chard (1865), 5 Irv. 88.— SCOT. 

b. When not related to offence of 
similar nature .] — On the trial of an 
Indictment for riot & unlawful oasombly 
on Jan. 15, evidence was given on the 
part of the prosecution of the conduct 


of prisoners on the day previous, for 
the purpose of showing as was alleged 
that B., in whose office one act of riot 
was committed, had reason to be 
alarmed when prisoners came to Ills 
office. Prisoners thereupon claimed 
the right to show that they had met 
on Jan. 14 to attend -a school meeting, 
& claimed the right to give evidence 


of what took place at the school meet- 
ing, but the evidence was rejected : — • 
Held : the evidence was properly 

rejected, because the conduct of the 
prisoners on Jan. 14 could not qualify 
or explain their conduct on the follow- 
ing day. — R. v. Mailloux (1876), 3 
Pug. 493.— CAN. 
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Sect. 4. — Jlf^lev ant facia — Admiaaihility of evidence: 

Sub-a ect, 2, B. ( a), (Z0> 

accident, mistake, or absence of intent raised.] — 

Resp. was charged under Vagrancy Act, 1824 
(c. 83), s. 4, with having on July 16, 1014, exposed 
his person in Small Heath Park, Birmingham, 
with intent to insult a certain female, T. In her 
evidence T. stated that on July 16, she saw resp. 
in Small Heath Park, & that he exposed his 
person to her ; she also said she had seen liim in 
the early part of May 1914. Resp, when arrested 
said, “ They liave made a mistake ; they have 
got the wrong man.” In giving evidence on his 
own behalf resp. denied having been guilty of 
the offence, & in cross-examination he said, I 
do not remember seeing her on first or second 
week in May, 1914 ” ; he was then asked, also in 
cross-examination, “ Do you deny exposing your- 
self to the same young lady in Small Heath Park 
in the first or second week in May last ? ” Resp. 
replied, “ I do deny it.” The justices ruled that 
this question should not have been put, on ihe 
ground tliat it was not relevant to the issue they 
had to determine & was contrary to the provisions 
of Criminal E’^ddence Act, 1898 (c. 30), s. 1. The 
solr. for the prosecution intimated that to rebut 
resp.’s denial he desired to recall T. to prove that 
resp. had been guilty of the same conduct to 
her at the same time &> place on May 16, 1914 ; he 
also desiT'ed to call other witnesses to show that 
resp. had been guilty of a systematic course of 
conduct by indecently exposing himself with 
intent to insult females on other occasions at thc^ 
same place & about the same hour. The justices 
refused to hear such evidence: — Held: (1) the 
question put to resp. in cross-examination, which 
the justices ruled should not have been put, & 
the evidence i.endered of T. t o show that resp. had 
been guilty of the same conduct to her at the 
same place in May, 1914, were admissible 
relevant for the purpose of showing that T. was not 
mistaken in lier identification ; (2) what was done 

PART XII. SECT. 4. SUB-SECT. 2.— 

B. (b). 

3943 i. Omeral rnleA — Evidcnco of 
tlio coiTnnis.sion of eiTiiilar acts is relfi- 
vant to lilt; otfciicc cliaufcd wliero the 
essence of the oflcncc consists not only 
of the overt act done but also of t he 
intention or dcsi^fii Avith which the 
act was done. iSuch evidence is not 
adiTiissible to eliow a propensity to 
commit otTcnces of the kind charged. — 

11. r. IlERHEKT, [UllGJ V. L, R. 343.— 

AUS. 

3949 i. What is systematic course of 
conduct — i ^rojcinuUion ofoffmces — M an- 
slaufjhicr hy abortkm — N^ot discovery 
of three buried — llnring trial, 

evidence was admitted, subject to ob- 
jection, of the fact that three infants 
foetus had been found buried at the hack 
of accused’s liousii : — IIcM : evidence 
should not have boon admitted. — K, v. 

8Mrni (1898), 1 W. A. L. K. 43.— AUS. 

3949 ii. .] — ^Upon the trial 

of a person chargred with unlawfully 
using an instrument with intent to 
procure the miscarriage of a woman, 
another woman gave evidence that the 
prisoner had on tlie same day & at tlie 
same place made to her the same 
statement as to the fee, & performed 
upon her acts similar to those proved 
as to the offence charged : — Held : 
evidence was admissible to prove 
systematic pursuit of the same criminal 
object. — H. V. Gkauam, [1915] V. L. R. 

402.— -AUS. 

8949 iii. .] — Where accused 

was charged with fraudulently trans- 
ferring throe properties to three 
different persons on a certain day in 
order fo prevent their being seized 


AND Procedure. 

by resp. was done wilfully not accidentally, & 
that it was done to insult her ; (3) but the evidence 
tendered of other witnesses was not admissible, 
unless & until the defence of accident or mistake, 
or an absence of intention to insult, was definitely 
put forward ; & (4) it appeared that the other 
occasions on wliich it was said that resp. 
indecently exposed himself were sufficiently 
proximate to the alleged ofCence to show a 
systematic course of conduct. — Perkins v. Jef- 
fery, [1915] 2 K. B. 702 ; 84 L. J. K. B. 1554 ; 
113 L. T. 456 ; 79 J. P. 425 ; 31 T. L. R. 444 ; 
25 Cox, O. O. 59, I). C. 

Annotations: — As to (1) Refd. R. v. Thompson, [1917] 2 
K. B. 630. As to (3) Consd, R. v. Armstrong, [1922] 
2 K. B. 555. 

3942. After prlma facie case established.] — 

R. V. Smith, No. 3992, post. 

(b) To show System or Design. 

3943. General rule.J — Upon an indictment for 
maliciously shooting, if it be questionablo, whether 
the shooting was by accident or design, proof may 
be given that the person at another time inten- 
tionally shot at the same person. — R. v. Vokk 
(1823), Russ. & Ry. 531, 0. C. R. 

Annotations: — FoUd. R. Dossett (1846), 2 Cox, C. C. 243. 
Distd. R. V. Oddy (1851), 2 Den. 264. 

3944. .] — ii ^ Plannaoan & Higgins, 

No. 3938, ante. 

3945. .] — Makin V. A.-O. FOR New South 

Wares, No. 3924, ante. 

3946. .] — R. V. Bond, No. 3921, ayite. 

3947. .] — K. V. PisirER, No. 3925, ante. 

3948. What is systematic course of conduct — 
Not general fraudulent disposition.] — R. v. Fisher, 
No. 3925, ante. 

3949. Proximatlon of offences.] — Perkins 

V. Jeffery, No. 3941, ante. 

(c) To shoio Guilty Knowledge. 

3950. General rule.] — R. v. Wylie, No. 3892, 


ante. 

in execution of a decree, & the prosecu- 
tion tendered evidence of five other 
fraudulent transfers of property 
elfected by accused on the same day 
& ai^parently witli the same object : — 
Held : this evidence was admissible 
to prove either that all tliosc transfers 
were parts of one entire transaction 
or that the particular transfers which 
were epecifled in the charge were made 
with a fraudulent Intent. — R. v. 
Vajiram (1892), 1. L. R. 16 Bom, 414. 
— IND. 

8949 iv. .] — On a trial for 

murder of A. by poison, evidence that 
the prisoner admmistcred poison to Jl. 
is not, per sc, admissible to prove the 
administration by the prisoner to A. 
It may be admissible generally where 
the poisonings are so linked together 
in a series of occuiTences as to form 
part of one & the same transaction, 
it may also be admissible where both 
crimes are committed in pursuance of 
a common design. — R. v. Hall (1887). 
5 N. Z. L. R. C. A. 93. — N.Z. 

d. Not conduct subsequent^ to 

date of charge in indictment.}— At the 
trial of A. & B.. father & son, Indicted 
for conspiracy to charge G. & D. with 
having posted threatening notices on 
Oct. 16, 1911, it was sought to give 
evhienco for the prosecution against 
A. & B., that on Nov. 17, 1911, after 
the grand jurv at quarter sessions had 
thrown out the bill charging C. & D, 
with having posted the threatening 
notices on said date, another threaten- 
ing notice was produced to the police 
by B. in the presence of A. as having 
boon found on A.'s lands wrapped up 
in part of a torn newspaper, which was 
found to fit in exactly with the rest of 


tiie paper which was discovered by the 
police in a concealed position in A. & 
B.’s house : — Held : as the indictment 
set out only one specific date on which 
the otl’ence charged against C. & D. 
was alleged to have been committed 
the proi) 08 ed evidence against A. & B. 
was not admissible. — R. v. Qitiltkr 
(1913), 47 I. L. T. 264.~IR. 

Arson — Previous aitcmjyt 
twelve months before — Whether admis- 
sible.] — In support of a charge of arson 
tlio Grown tendered evidence that 
about twelve months prior to tlie date 
of the alleged offence accused was 
found in an unoccupied house ; that 
when discovered he appeared agitated, 
gave no satisfactory explanation of 
Ms presence, & left immediately ; & 
that preparations for setting the liouse 
on fire were discovered on the promises 
being searched. The Crown also pro- 
posed to tender evidence that the 
ac-cused liad been noticed at other 
fires ocenrring some twelve to fifteen 
months previously: — Held: (1) the 
first evidence was inadmissible, being 
an isolated instance of suspicious con- 
duet on the part of the accused some 
twelve months iirior to the date of the 
alleged ai'son, not in any way con- 
nected witl) the fire in question in the 
case, & as such being too remote to 
show system or to negative the defence 
of accident ; (2) that the latter evi- 
dence was also clearly inadmissible. — 
R. V. Willoughby (191 3), 32 N. Z. L.R. 
1295.— N.Z. 

PART XII. SECT. 4, SUB-SECT. 2.— 
B. (0). 

8960 1. Oeneral rule.} — Evidence 
which tends to show that accused is 
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3951. .] — R. V, Ollis, No. 3930, ante. 

3952. .] — R. V, Bond, No. 3921; ante, 

3953. Letter written by accused.] — In a case of 
forging & uttering a forged bill, a letter written 
by pnsoner to a tliird person, saying that that 
personas name is on another bill, & desiring liim 
not to say that that bill is a forgery, is receivable 
in evidence, to show guilty knowledge ; but the 
jury ought not to consider it as evidence that that 
other bill is forged, unless such bill is produced, 
& the forgery of it proved in the usual way. — 
R. V. Forbes (1835), 7 C. & P. 224. 

Annotations: — Refd. R. v. Francis (1874), 22 W. R. 663. 

Mentd. R. v. Parish (1837), 8 C. & P. 94. 

3954*. Conversations with accused.] — On indict- 
ments for uttering forged Polish notes : — Held : 
conversations with prisoners respecting the forgery 
& circulation of forged Austrian notes were 
admissible in evidence to prove the scienter, — 
R. V, Harris (1836), 7 C. & P. 429. 

3955. . .] — Applt., who had been convicted 

under Official Secrets Act, 1911 (c. 28), ss. I (1), 
&; 4, of attempting, for a purpose prejudicial to 
the safety or interests of the State, to obtain 
information calculated to be useful to an enemy, 
appealed against his conviction on the grounds, 
(1) that evidence of a conversation, which he had 
had after tlie date of the offence, had been wrongly 
admitted ; (2) that the trial was prejudiced by a 
suggestion as to. the contents of a document 
which was not put in evidence ; (3) tliat tlie judge 

had unfairly questioned prisoner & misundei*stood 
his answers. The ct. dismissed the appeal on 
all tlirce grounds. — R. v, Olsson (1915), 31 
T. L. R. 559, C. C. A. 

Receiving stolen property.] — See Sub -sect. 2, B. 
{h) V., post. 

Coinage offences.] — See Sub-scci.. 2, B. {h) x., post. 


(d) To show Intent, 

3956. General rule — Fraud.] — R. v. Holt, No. 
3929, ante, 

39b7, .] — Wlien it is material to 

prove an intent to defraud, evidence may be given 
of similar offences by deft. — R. v, Simmonds 
(1909), 2 Or. App. Rep. 303, C. 0. A. 

3958. ,y~ll, V, West (1916), 12 

Cr. App. Rep. 145, C. C. A, 

3959. Incest.] — Hefts., who were brother 

So sister, were indicted under the Punishment of 
Incest Act, 1908 (c. 45), for having had carnal 
knowledge of each other during stated periods in 
1910. Fvidence was given on behalf of the 
prosecution to the effect that, at the times specified 
in the indictment, defts. were seen together at 
night in the same house, which contained only 
one furnished bedroom, & that there was in the 
bedroom a double bed which bore signs of two 
persons having occupied it. I'lie witnesses for 
the prosecution were not cross-examined. The 
prosecution then tendered e\ddence of previous 
acts of defts. with the view of showing what were 
the relations between them. The evidence was 
objected to, but was admitted. Tlie evidence 
was to the effect that the male deft, in Nov. 1907, 
took a hoiLse to which he brought the female 
deft, as his wife ; th.at they lived there as husband 
&; wif(^ for about sixt(‘en months ; that at the end 
of Mar. 1908, the female deft, gave birth to a 
child, &j that she registered the birth, describing 
herself as the mother &; the male deft, as the 
father. Defts. having been convicted, tliey 
appealed, the C, C. A. quashed the conviction 

directed a “ judgment & verdict of acquittal 
to be entered,” on the ground that the evidence 
objected to was not in the first instance admissible, 


guilty of soTue otfeiico not charged in 
the indictment iH admissible wlicro it 
siunvH a guilty knowledge establislies 
the fraudulent nature of some of tlie 
acts with which tie is charged. — 11. v, 
RorIvF. (1915), App. D. 145. — S. AF. 

f. Previous conv-icUon for same, 
offence .] — Evidence that accused hud 
be(?n previously convicted of the sainc 
offence was admis8ii)le to show guilty 
knowledge or iutentiou. — R. v. Ai-- 
nooMiVA. Hithan (1904), I. L. K. 28 
Bom. 129.--IND. 

g. J*revioits issues of forged stamps.] 
" •1 Prisoner, who was the stamp dis- 
tributor of the Q. B. Div., was in- 
di(!tcd for uttering three law forms 
witli forged stamps impressed thereon. 
The forms whicli were the suhjcct of 
the indictment were those ordinarily, 
used by the stamp distributor of tlie 
Exch. Div., & boro his particular mark. 
It sometimes happens that in the pro- 
cess of stamping a second slieet of 
paper is inadvertently placed under the 
sheet which is brought into contact 
with the die ; this second sheet re- 
ceives an impression but of a fainter 
character, & one which can be dis- 
tinguished from the impression made 
on the outer sheet. These second 
sheets are called “ blinds,” & are never 
supposed to be issued by the Stamping 
Department, nor are they regarded as 
genuine dies. The principal defence 
was that when prisoner sent to pur- 
chase genuine stamps his messenger, 
either deceived by the guilty party or 
in collusion with liim, brought baxjk 
” blinds,” which were then innocently, 
sold by prisoner. To meet this de- 
fence counsel for the Crown proposed 
to give In evidence several documents 
from the flies of the Q. B. Div., which 
were on forms bearing prisoner’s par- 
ticular mark, & the stamps on which 
were, in the opinion of the expert, 
forgeries of a similar character as those 
the subject of the Indictment. Coimsol 


for the prisoner objected to these 
documents being given in evidence, as 
there was not sufficient evidence to 
connect the prisoner with them ; hut 
the judge received them in evidence, 
but reserved the question for the ct. 
wtiethor he was warranted in T)cr- 
mitting the jury to regard those docu- 
meiits as having been uttered by the 
prisoner, & having been so uttered as 
evidenoe of guilty knowledge ; — Held : 
there was suffleient evidence to connect 
the Tnlsoncr with the documents on 
the file of the Q. B. Div., & of those 
having been uttered by him ; & they 
were rightly submitted to the jury as 
evidence of gdilty knowledge. — R. v. 
(yOLCLOtiGii (1882), 15 Cox, C. C. 92. — 
IR. 

h. J*reinou8 attempts hy accused — 
J'o sell glass as diamonds,] — ^Accused 
were <;onvieted of the crime of theft 
hy means of false pretences in selling 
pieces of glass as diamonds. Evidence 
was- admitted of their having on a 
previous occasion endeavoured to sell 
glass 08 diamonds : — Held : such 
evldcnco was rightly admitted, though 
it tended to prove a fraudulent trans- 
action other than the one with which the 
prisoners were charged, as it was rele- 
vant on tli^ question of guilty know- 
ledge. — R. V. Kellek & Darker (1915), 
App. D. 98.— S. AF. 

PART XII. SECT. 4, SUB-SECT. 2.— 
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k. Attempt to murder — Adminis' 
tcring similar poison — On dates mibse- 
ffuent to date charged.] — Prisoner was 
indicted for administering poison to 
her husband with intent to murder 
him. At the trial evidence that 
prisoner’s husband had at other times 
subsequent to the date of the offence 
charged suffered from the effects of 
similar poison was tendered. This 
evidence after objection was admitted. 
On a sjpocial case reserved as to its 
admissibility : — Held : although there I 


was no direct proof that the other 
poisons had been administered by 
prisoner, the evidence was properly 
admitted to prove the Intent alleged 
in the indictment. — R. v, Davis (1872), 
3 V. II. (Law) 95.— AUS. 

l . Loitering with loaded re- 

vnlver — dt* hurglar*s tools in his jms- 
scHSion.] — R. V, Mooney (1905), Q. R. 
15 K. B. 57.— CAN. 

m. Wounding with intent to mur- 
der — Previous attempt on another person 
same day. ] — In a count framed chaining 
prisoner with wounding K., with intent 
to murder, the felonious intention 
against K. must, be prov^cd ; a felonious 
Intention against a third person cannot 
be transferred. 

Evidence that, two liours previously 
on tlie same day, prisoner had come t.o 
the same place, had fired two shot s 
at T., with a felonious intention : — 
Held : to bo admissible as part of tJio 
res gestas, & as explaining uio circum 
stances coimoctod with the commission 
of the offence. — R. v. Cook (1886), 12 
V. L. R. 650 —AUS. 

n. Performing similar operation on 
same day.] — Upon the trial of a per- 
son charged with unlawfully using an 
instrument with intent to procure the 
miscaiTiago of a woman, another 
woman gave evidence that the prisoner 
had on the same day & at the same 
pla<;e made to her the same statement 
as to the fee & performed upon her 
acts similar to those proved as to tho 
offence charged : — Held : the evidence 
was admissible to show tho intention 
or design with which tho act constitut- 
ing tho offence was done. — R. v. 
Grauam, 11915] V. L. R. 402. — AUS. 

o. Arson — Murder committed hy 
another — Attempte^i concealment of body 
hy accused.}-— PvisoncT being indicted 
for unlawfully & maliciously attempt- 
ing to burn his own house by setting 
fire to a bed in It, it appeared In evi- 
dence that tho dead body of a woman 



376 


Criminal Law and Procedure. 


Sect. 4 . — Relevant facts — Admissibility of evidence: 

Sub^ct.J, B. id), (e), (/), {g)& iji)i: \ 

& that nothing had occurred in the conduct of 
the defence to render it admissible as evidence in 
rebuttal : — Held : the evidence objected to was 
admissible on the issue ; for the object of that 
evidence was to establish that defts. had a guilty 
passion towards each other & to rebut the defence 
of innocent assocn. as brother & sister. — R. v. 
Ball, K. v. Bai.l, [1911] A. C. 47 ; 75 J. P. 180 ; 
sah nom. Public Prosecutions Director v. 
Bali. (No. 2), 80 L. .T. K. B. 091 ; 103 D. T. 738 ; 
55 Sol. Jo. 139 ; 22 Cox, C. 0. 366 ; 6 Cr. App. Rep. 
31, n. L. 

Avnotatians : — Consd. R. v. Bloodworth (191.3), 9 Cr. App. 
Hop- «0. Refd. K. V. Stone (1910), 6 Cr. App. Rep. 89 ; 
U. V. Rodley, [1913] 3 K. B. 468 ; K, v. Thompson 
(1913), 9 Cr. App. Rep. 252 ; R. v. Shellaker, [1914] 
1 K. B. 414; R. v. Thompson, [1917] 2 K. B. 630. 
Mentd. R. v. Curtis (1913), 9 Cr. App. Rep. 9 ; R. v. 
Cooper (1914), 10 Cr. App. Rep. 195. 

(e) To rehut Defence of Accident or Mistake. 

3960. General rule.] — R. v. Voke, No. 3943, 
ante. 

3961. .] — R. V. Geering, No. 3937, ante. 

3962. .] — R. V. Flannagan & Higgins, 

No. 3938, ayite. 

3963. .] — Makin V. A.-G. for New South 

Wales, No. 3924, ante. 

3964. .] — R. V. Bond, No. 3921, ante. 

3965. .] — R. V. Fisher, No, 3925, ante. 


(f) To corrohorcde, explain, or rehut Evidence. 

8966. By prosecution — To explain fact — Elicited 
on cross-examination.] — Evidence of a distinct 
felony may be given in re-examination where it 
will serve to explain an apparently contradictory 
fact elicited by cross-exangiination. A statement 
of a prisoner is admissible in evidence, although 
he was previously told that whatever he said 
would be used against him. — R. v. Chambers 
(1848), 3 Cox, C. C. 92. 

3967. To rebut — Alibi set up by accused.] — 

R. V. Briggs, No. 3919, ante. 

3968. Defence of innocent association 

— Charge of incest.] — R. v. Ball, 11. v. Ball, 
No. 3959, ante. 

3969. Charge of sodomy.] — ^R. 

V. Barron, No. 3940, ante. 

3970. To corroborate — By cross-examina- 

tion.] — R. V. Kennaway, No. 3922, ante. 

3971. Witness in charge of abortion.] 

— ^Applt. was indicted for unlawfully killing, & 
for feloniously using certain instruments to 
procure the miscarriage of, a certain woman. At 
the trial evidence was given for the prosecution 
by the husband of tlie woman that, having 
obtained applt.’s name & address from another 
woman, he went to applt.’s house & arranged 
with her for his wife to go there in order that 
applt. might perform an operation on her which 
would procure a miscarriage, & that his wife 
subsequently went to applt.’s house afterwards 


was in the Led at tiie time ; that her 
<lcath had been caused by violence ; 
that she had been recently delivered of 
a child, whoso body had been found in 
the kitchen ; & tliat she had lived in i 
the house since it had been rented by ! 
the prisoner, who frequently went 
there at night. It was also shown iliat 
the prisoner had been indicted for the i 
murder of this woman & acquitted, Sc 
the record of his acquittal was put in. 
This evidence was objected to as tend- ; 
Ing to prejudice prisoner’s case : — j 
Held : admissible, for the house being 
prison<3r’s, it was necessary to show i 
that ills attempt to set fire to it was ; 
unlawful & malicious, & these facts 
might satisfy the jury that tiie murder 
being committed by another, the 
prisoner’s act was intended to conc«5al 
V. Gkeenwood (1804), 23 

R. 250.~-CAN. 

p. Fraud — Previous fraudulent re- 
nwval of goods.] — Accused were con- 
victed by the jury at the trial on a 
count for concealing certain household 
goods for the purpose of defrauding 
the insurance co. i)y which they had 
been insured by rtJpresenting that they 
had boon destroyed by fire & collecting 
the insurance money upon them, also 
on a count which alleged a removal of 
said goods on or ai)Out Sept. 11, 1900, 
for a like fraudulent purpose. Evi- 
dence was given at the trial showing 
the removal of some of the goods in 
question on Aug. 13, 1900, & of others 
on Sept. 11, Sc, in his chaige to the 
jury, the trial judge did not distinguish 
between the goods removed on Aug. 13 
& those removed on Sept. 11, but left 
the case to them in such a way that 
they could convict on both counts or 
on either of them as to both sots of 
goods : — Held : the evidence of the 
removal in Aug. was admissible for the 
purpose of showing a criminal intent 
in the Sept, removal. — ^R. v, Hurst 
( 1901), 13 Man. L. R. 584.— CAN. 

q. Previoits issues of requisitions 
for potcd)le liquor for bathing purposes, ] 
— Deft., a practising physician, was 
convicted by a magistrate of an oflenco 
against the Ontario Temperance Act, 
1916, as amended by the Ontario 
Tomperanco Amendment Act, 1917, 
by giving to M. a prescription for one 
pint of alcohol, in evasion Sc violation 


of the Act, Sc for 1-hc purpose of enabling 
& assisting him to evade the Act Sc. to 
obtain intoxicating liejuor for use as 
a beverage : — Held : evidence tending 
to establish that deft, had issued a 
groat number of requisitions for potable 
liquor for bathing purposes, was 
properly admitted by th(5 magistrate. 
Where the question of motive is in- 
volved, such evidence Is admissible.— - 
R. V. Welford (1918), 4 2 O. L. R. 
359 ; 14 C). W. N. 20.— CAN. 

r. Sedition — Previous statements 
by a^'-cused.} — Evidence of previous 
statements of a similar character was 
properly admitted to prove intention. 
— R. V. Barrox, [1919J 1 W. W. R. 
262 ; 44 D. L. R. 332.— CAN. 

s. Murder — Subsequent killing by 
accused of another person — Attempt to 
escMpe orresf.l— On a trial for murder, 
evidence that tlio subsequent killing 
by accused, while trying to escape 
arrest, of another person, was murder, 
is admissible in evidence as evidence 
of conduct from which an inference as 
to a state of mind may bo drawn of 
value in determining the guilt of the 
accused. — -R. v. Campbei.l, U919J 1 
W. W. R. 1076.— CAN. 

t. Theft of bonds from employer — 
Fraudulent scheme of obtaining money 
from employer.] — IMsoner was con- 
victed of the theft of certain bonds, his 
employer’s property. Upon a trial 
before a jury it was proved that 
prisoner had taken the bonds & placed 
them in his sister’s custody. The 
testimony of a witness who swore to 
a conversation with prisoner in which 
the latter had suggested a means of 
obtaining a large sum of money from 
his employer by a fraudulent scheme 
was aamlitod : — Held : that the evi- 
dence was admissible to show the 
intent. — R. v. Doughty (1921), 64 
D. L. R. 423 ; 38 Can. Grim. Cas. 83 ; 
50 O. L. R. 360.— CAN. 

a. Obtaining by false preUmces — 
Uttering worthless cheque — Similar acts 
by occuseA.] — The external act of an 
accused person in obtaining property 
in exchange for a worthless cheque 
must be proved without reference to 
evidence of similar acts arising about 
the same time, but the external act 
having boon proved, evidence of similar 


acts, proximate in point of time & of 
the same specific kind as that in qiies 
tion, is then admissible, for the limited 
purpose, however, of showing accused’s 
intent in performing the act on which 
the charge is founded. — R. v. Levine, 
[1922] 3 W. W. R. 428 ; 1 D. L. U. 
739 ; 38 Can. Grim. Cas. 182.— CAN. 

PART XII. SECT. 4, SUB-SECT. 2.— 
B. (e). 

Misappropriation o. 


post office, having failed to account 

1 for moneys received by him In the 
course of his duty as a servant of 
the Commonwealth, was charged with 
misappropriation of public moneys. 
At the trial evidence was admitted 
that a few months before the dis- 
covery of the deficiency prisoner had 
received moneys on behalf of the 
Savings Bank for which ho failed to 
account. It was his duty to render an 
account of his dealings in connection 
with those latter moneys to the State : 
— Held : the evidence was properly 
admitted, the earlier transaction being 
sufficiently similar to Sc connected with 
the defalcations in respect of which 
prisoner was charged to render evidence 
of them relevant to the defence of 
mistake or accident f.hat might have 
been set up. — Hardgrave v. R. (1906), 
4 C. L. H. 232.— AUS. 

c. Manslaughter of child — Pre- 
vious harsh treatment.] — A mother was 
indicted for the manslaughter of her 
child : — Held : evidence of previous 
harsh treatment of the child was ad- 
missible to show that the killing was 
not accidental. — R. v. Martin (1841), 
Arm. M. & 0. 110.— IR. 

PART XII. SECT. 4, SUB-SECT. 2.— 
B. (f ). 

d. By prosecution — To explain mean- 
ing of publications.] — Indictment 
under the 11 & 12 Viet. c. 12 : — Held : 
{ 1 ) publications were overt acts, & the 
word “ publication,” as laid in the in- 
dictment, might bo taken to mean a 
compassing in one day, & the expres- 
sion of it on subsequent days ; (2) the 
parting with the control of printings 

1 or writings, so that they might be read. 
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had a miscarriage & died of septic abortion. 
The evidence of the other woman was tendered 
by the prosecution to show that applt. had 
performed a similar operation on her some months 
previously. The evidence was objected to on 
the ground that the defence was a denial of the 
husband’s evidence & that applt. had never seen 
the deceased woman. The evidence was admitted, 
& applt. was convicted : — Held : the evidence 
was rightly admitted, as it tended to corroborate 
the husband’s evidence & was, therefore, relevant 
to an issue before the jury. — R. v, IjOVEGrove, 
[1920] 3 K. B. 043 ; 90 L. .T. K. B. 285 ; 124 L. T. 
288 ; 85 J. P. 75 ; 20 Cox, C. C. 083 ; 15 Cr. 
App. Rep. 50, C. O. A. 

3972. By defence — To rebut — Charge of negli- 
gence.] — R. V. Williamson (1807), 3 C. & P. 035. 
Annotations : — Mentd. K. v. Long (1830), 4 C. & P. 398 ; 

R. V. Webb (1834), 2 Lew. C. 0. 196 ; R. v. Whitehead 

(184 8). 3 Car. & Kir. 202 ; R. v. Elliott (1889), 16 Cox, 

C. C. 710 ; R. V. Burdee (1916), 86 L. J. K. B. 871. 

3973. Charge of false pretences.] — 

Prisoner was charged with having obtained goods 
by false pretences. The false pretence alleged in 
the indictment was that he had pretended tliat 
he was carrying on a genuine &; hond fide business 
as a manufacturers’ agent & merchant : — Held : 
receipts sworn to by prisoner as having been given 
to him as acknowledgments of payments for goods 
purchased by him other than those the subject 
of the charge, entries in his bank pass-books 
showing payments made by him for goods supplied 
to him, were admissible as evidence on Ms behalf 
that he was in fact carrying on a genuine & bond 
fide business. — R. v, Sagar, [1914] 3 K. B. 1112 ; 
84 L. J. K. B. 303 ; 112 L. T. 135 ; 79 J. P. 32 ; 
24 Cox, C. C. 500 ; 10 Cr. App. Rep. 279, C. C. A. 

(g) To identify Accused or Exhibit, 

3974. To identify accused — Arson.] — Upon an 
indictment for arson, with intent to injure the 
person in occupation of the premises, prisoner 
may be found guilty, although his intent is proved 
tx) have been to obtain a reward for giving the 
earliest information of a fii‘e at the engine station. 
Upon such an indictment it is not competent for 


prosecutors to show that other fires, of which 
notice was given by prisoner, were of a similar 
nature to the one in question, & different from 
those of which notice was given by other parties. — 
R. V. Regan (1850), 14 J. P. 467 ; 4 Cox, C. C. 335. 

8975. .] — On a charge of arson, the 

case turning on identity, evidence was rejected 
that, a few days previous to the fire in question, 
another building of the prosecutor’s was found on 
fire, & prisoner was seen standing by, with a 
demeanour which showed indifference or gratifi- 
cation.— R. V. Harris (1864), 4 F. & F. 342, N. P. 

3976. False pretences.] — Qu, : whether on 

the trial of an indictment for obtaining by false 
pretences evidence of exactly similar conduct by 
deft, at a date subsequent to that charged is 
admissible as evidence of identity. — R. v, Burlison 
(1914), 11 Cr. App. Rep. 39. 

3977. Indecent behaviour.] — Perkins v , 

Jeffery, No. 3941, ante. 

3978. To identify instrument used — Stabbing.] — 

A. was indicted for stabbing B., there being 
another indictment against him for stabbing C. : — 
Held: on the trial of the indictment for stabbing 

B. , both C. & the surgeon might be asked as to 
what kind of wound C. received with a view to 
identifying the instrument used. — R. v. Fursey 
(1833), 6 C. & P. 81 ; 3 State Tr. N. S. 543. 

(li) Particular Offences. 
i. Murder. 

3979. Act affecting person murdered — Poison- 
ing.] — On a charge of murder by arsenic poison 
administered in tea in Nov., evidence that deceased 
in the previous Oct. suffered from ai*senic poisoning 
after drinking tea with prisoner is admissible. — 
R. V. Donnall (1817), 2 Car. & Kir. 308, n. 

3980. .] — R. V. Tawell (1845), 2 

Car. & Kir. 309, n. 

3981. & other means of killing.] — 

On a trial for murder by violence, evidence that 
deft, had conspired to murder deceased by other 
means is admissible. — R. v. Thompson (1922), 17 
Cr. Apx). Rep. 71, C. C. A. 

3982. Act affecting person other than person 


was a publication; (3) speeches de- 
livered prior to the commission of the 
offence charged, might bo given in 
(ividenco for the purpose of explaining 
the meaning of the publications 
alleged to be felonious. — R. v. Dui'FY 
(1849), 1 Ir. Jur. 188.— IR. 

e. To retmt,] — Upon a prose- 

cution for being in the street for the 
puri) 08 es of betting evidence was ad- 
mitted of the accused having a fort- 
night previously made a bet in the 
same street, & of a conversation on 
that occasion as to being able to find 
him there between 7 & 8 in the even- 
ing : — Held : the evidence was properly 
received to show the purpose for which 
the accused was in the street & as 
negativing the suggestion that he was 
there for another purpose. — O’Don- 
nell V. Boland (1904), 29 V. L. R. 
655.— AUS. 

PART XII. SECT. 4. SUB-SECT. 2.— 
B. (g). 

f. To identify exhibit — Article found 
on accused — Similar to article alleged 
to be stolen— Larceny.] — On a charge 
of larceny, similarity of goods found 
in possession of accused with goods 
alleged to have been stolen, may bo 
evidence both of the identity of the 
goods. — R. V. Roohe (1887), 13 V. L. R. 
160.— AUS. 

PART XII. SECT. 4, SUB-SECT. 2.— 
B. (h) i. 

g. Act affecting person murdered — 
Previous abortion procured by accused 


on deceased.] — On a trial of a prisoner 
for manslaughter, death being caused 
by the use of instruments for the pur- 
pose of procuring abortion, evidence 
that on a former occasion prisoner had 
procured abortion on the deceased is 
admissible. — ^R. v. Wallace (fokmehly 
Cleave) (1898), 19 N. 58. W. L. R. 
155 ; 11 N. S. W. W. N. 167.— AUS. 

h. Acts of violence.] — Prisoner 

was convicPMl of manslaughter in 
killing his wife, who died Nov. 10, 
1881. The immediate cause of death 
was acute Intlarnmatioii of the liver, 
which might bo occasioned by a blow 
or a fall against a hard siibstaiice. On 
Oct. 17 preceding her death, prisoner 
had knocked his wife down with a 
bottle ; she fell against a door, & 
remained on the floor insensible for 
some time. Evidence was given of 
frequent acts of violence by prisoner 
upon his wife within a year of her 
death, by knocking her down & kicking 
her in the side : — Held : the evidence 
was properly received. — T heal v. R. 
(1882), 7 8. C. R. 397.— CAN. 

k. Act affecting person other than 
person murdered — Committal of felonies 
— Where proof of motive.] — On a trial 
of a prisoner for murder evidence Is 
admissible of other felonies committed 
by him where they prove a motive for 
the commission of the crime or form 
part of res gestce. — R. v. Griffin 
(1868), 1 Q. S. C. R. 176.— AUS. 

l. Shooting.] — Prisoner quar- 

relled with L. in the street ; L. 


knocked prisoner down. Piisoner drew 
a revolver & fired, killing L. A con- 
stable who saw the shooting followed 
the prisoner 6c called on him to sur- 
render. Prisoner turned 6c fired a shot 
at the constable, hitting him in the 
face. At the trial prisoner said that 
other men besides L. were attacking 
him, that ho had been knocked down 
6c brutally kicked, that he drew 6c 
pointed the revolver at L. to frighten 
him, but that in his nervous 6c ex- 
hausted state he pulled the trigger 
without any intention to kill ’.—field : 
evidence that prisoner shot at the 
arresting constable although such 
shooting constituted another & distinct 
offence than that charged was admis- 
sible & that judge rightly directed the 
jury that it might help to show what 
was the state of the prisoner’s mind 
when he shot L. — R. v. O’Brien 
(1920), 20 S. R. N. S. AV. 486 ; 37 

N. 58. W. W. N. 154,— AUS. 

m. Life in8ura7ire .]^ — On a 

trial for murder, the alleged motive 
being the obtaining of insurance 
moneys on policies effected by prisoner 
on the life of deceased, evidence of a 
previous attempt by prisoner to insure 
another person for his own benefit 
cannot he given in evidence against 
him. — R. V. HENDEI^SHOTT (1895), 26 

O. R. 678.— CAN. 

3982 i. Poisoning.]— Upon the 

trial of prisoner for the murder of her 
husband, who was living with & 
attended by her in his last Illness, it 
was proved that his death was due to 
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murdered — Poisoning.] — R. v. Geering, No. 3937, 
ante, 

3983. .] — On an indictment against 

prisoner for murdering J. evidence is not admis- 
sible that three others in the same family died 
of similar poison, &; that prisoner was present at 
all the deaths, & administered “ something to 
two of these patients. — R. v, Winslow (1860), 8 
Cox, C. C. 397, N. P. 

Annotations -Distd. R. v. Flannagan & IUggins (1884). 

15 Cox, C. C. 403. Consd. Makin v. A.-G. for New South 

Wales, 11894] A. C. 57. N.F. R. v. Armstrong (1922), 

127 L. T. 221. Reid. R. v. Bond, [1906] 2 K. B. 389. 

3984. .] — Upon the trial of a husband 

& wife for the murder of the mother of the 
former by the administration of arsenic to her, 
for the purpose of rebutting the inference that 
the arsenic had been taken by accident, evidence 
wiis admitted that the male prisoner’s first wife 
had been poisoned with arsenic nine months 
previously ; that the woman who waited upon 
her, & occasionally tasted her food, showed symp- 
toms of having taken poison ; that that food was 
always prepared by the female prisoner ; & that 
the two prisoners, the only other persons in the 
house, were not affected with any symptoms of 
poison. — R. V. Garner (1864), 3 P. & F- 681 ; 4 
F. F. 346, N. P. 

Annotations FoUd. R. v. Harris (1804), 4 F. & F. 342. 

Reid. R. v. Reardeu (1864), 4 F. & F. 76 ; R. v. Francis 

(1874), L R. 2 C. C. R. 128 ; Blake u. Albion Life Assco. 

Soc. (1878), 48 L. J. Q. B. 169 ; R. v. Armstrong, [1922] 

2 K. B. 555. 

3985. .] — Wliere a prisoner was 

charged with the murder of her child by poison, 
& the defence was that its death resulted from an 
accidental taking of such poison, evidence to prove 
that two other cliildren of hers & a lodger in her 
house had died previous to the present charge 
from the same poison was held to be admissible. — 
R. V, Cotton (1873), 12 Cox, C, C. 400. 

Annotations : — Apld. R. V. Roden (1874), 12 Cox, C. C. 630. 

Refd. R. V. Bond, [1906J 2 K. B. 389. 

3986. .] — R. V, IIeeson, No. 3882, 

ante, 

3987. — — .] — R. V, Flannagan & Hig- 

gins, No. 3938, ante, 

3988. .] — ^Applt. was indicted for the 

murder of his wife by administering arsenic to her. 
The defence set up was that deceased had died by 
arsenical poisoning, but that applt. had nothing 
to do with her death ; but that deceased had her- 
self taken arsenic by accident or had committed 
suicide by taking ai’senic ; applt. explaining his 
possession of arsenic by saying that he bought it 
to destroy weeds in tlie garden. At the trial 


evidence was admitted which tended to show that 
applt., some eight months after the death of his 
wife, attempted to poison another person by 
administering arsenic in a buttered scone at tea. 
At the time applt. was arrested arsenic was found 
on him, & there was evidence of the purchase of 
arsenic by applt. shortly before the occasions when 
the prosecution alleged that he administered the 
arsenic to' his wife. There was also evidence that, 
on the occasions in question, applt. was the only 
person who had the opportunity of administering 
arsenic to his wife : — Held : the evidence in 
question was properly admitted ; it being an 
essential part of the case for the prosecution to 
prove that arsenic was designedly administered 
by applt. to his wife, any evidence tending to 
prove design must tend to rebut the suggestion 
of accident or suicide : the evidence was also 
admissible to rebut the suggestion that applt. 
kept the arsenic for an innocent purpose, namely, 
to destroy weeds. — R. v, Armstrong, [1922] 
2 K. B. 55.5 ; 91 L. .T. K. B. 904 ; 127 L. T. 221 ; 
86 J, P. 209 ; 38 T. L. R. 631 ; 66 Sol. Jo. 540 ; 
27 Cox, C. C. 232 ; 16 Cr. App. Rep. 149, C. C. A. 

3989. Suffocation of infants.] — Upon the 

trial of a prisoner for the murder of her infant 
by suffocation in bed : — Held : evidence tendered 
to prove the previous death of her other children 
at early ages was admissible, although such 
evidence did not show tlie causes from which such 
children died. — R. v, Roden (1874), 12 Oox, C. C. 
630. 

Annotation Reid. R. v. Bond, 11906] 2 K. B. 389. 

3990. Bodies of infants buried in premises 

occupied by accused.] — Makin v, A.-G. for New 
South Wales, No. 3924, ante, 

3991. Stabbing.]— R. v. Crickmer, No. 

3920, ante, 

3992. Dead bodies found In bath.] — 

Evidence of a confidential communication between 
a prisoner his solr. is admissible if the consulta- 
tion with the solr., in the course of which such 
communication was made, was sought by prisoner 
for the purpose of ascertaining how to commit 
the offence charged against him, or whether it 
was necessary or expedient to commit it in order 
to obtain a desired end. 

Applt. was convicted of the murder of B., a 
woman with whom he had contracted a bigamous 
marriage. She was found dead in her bath at a 
time when applt. was in the house, & it was proved 
that he benefited pecuniaiily by her death. 
Evidence was admitted at the trial that two other 
women with whom he had subsequently contracted 
bigamous marriages had also been found dead in 
their baths in very similar circumstances & that 


arsenical poisomng'. In order to show 
that the poisoning was designed & not 
accidental, the Crown offered evidence 
to prove that a former hnshand of 
prisoner had been taken suddenly ill 
after eating food prepared by her, & 
that the circumstances & symptoms 
attending his illness & death were 
similar to those attending the Illness 
& death of the second husband, & 
that such symptoms were those of 
arsenical poisomng : — Held : the evi- 
dence was admissible. — R. v, Sterna- 
MAN (1897), 29 O. R. 33.— CAN. 

3982 ii. .] — Where on the 

trial for murder of A. by antimonlal 
poisoning evidence that the prisoner, 
six months subsequently to the alleged 
murder of A. administered antimony 
to B. was tendered & admitted, & the 
judge directed the jury that they might 
make any use of such evidence, & draw 
any inference they thought fit from it : 
— Held : as there was not sufficient 


proof that the two poisonings formed 
part of tho same transaction, or wore 
effected in pursuance of a common 
, design, the conviction must be quashed. 
1 — R. V . Haul (1887), 5 N. Z. L. R. C. A. 

' 93.— N.Z. 

n. Murderous assault .] — Upon 

i the trial of prisoner for the murder 
I of R., the testimony of U. as to a 
murderous assault alleged by him 
to have been made upon him by 
prisoner near to the building where 
prisoner falsely said that R. was, & 
within a few yards of the spot where 
11. 's body was afterwards found, & 
within about an hour after prisoner 
had, under false pretences. Induced R. 
to leave D. & go alone with him to 
that locality : — Held : such evidence 
was properly admitted in evidence. — 
: R. V. Gibson (1913), 28 O. L. R. 525 ; 

I 4 O. W. N. 1167.— CAN. 

I o. Murder dt theft.] — Whore 

. P. introduced Iiimself as a raja's or 


zamiiidar's son to a prostitute who 
passed into his keeping & he then 
introduced G. os his darwan, & both 
afterwards visited her till tho night 
of Dec. 9, 1914, when she was found 
next morning to have been murdered 
& robbed, & accused were tried on 
charges of miu'der, conspiracy to rob, 
t>heft & abetment of each other in tho 
commission of the theft &c murder : — • 
Held : evidence that P. had siHiilarly 
introduced himself as a wealthy Babu, 
successively in 1915 & 1918 to three 
other prostitutes who each became his 
mistress, that he introduced G. as his 
darwan^ that both visited the women 
& suddenly disappeared, & that their 
disappearance was followed by the 
women In each case losing their money 
or ornaments was not admissible. — 
R. V . Panchu Das (1920), I. L. K. 47 
Calc. 671.— IND. 

Statements made by 

accused .] — Where an accused was 
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in each of these cases also applt. benefited 
pecuniarily by the woman’s death : — Held : as 
there was primd facie evidence, apart from that- 
of the deaths of the other women, that applt. 
committed the act with wliich he was charged, 
the evidence in question was admissible to show 
that the act charged had been committed, that 
is, had been designed. 

Qu. : whether the evidence in question would 
have been admissible in the absence of primd 
facie evidence. — R. v. Smith (1915), 84 L. J. K. B. 
2153 ; 114 L. T. 239 ; 80 J. P. 31 ; 31 T. L. R. 
617 ; 59 Sol. Jo. 704 ; 25 Cox, C. C. 271 ; 11 Cr. 
App. Rep. 229, C, C. A. 

ii. Abortion. 

3993. Procured by drugs — Administration of 
drugs at other times to same woman.] — The intent 
with which poison is administered for the purpose 
of procuring abortion may be shown by evidence 
of similar medicines administered subsequently to 
the felony charged. — R. v. Galdeh (1844), 2 
L. T. O. S. 518 ; 1 Cox, C. C. 348. 

3994. .]— R. -iJ. Perky (1847), 8 

L. T. O. S. 539 ; 2 Cox, C. C. 223. 

AnnoUdion : — ^Refd. H. v. Cramp (1880), 5 Q. B. D. 307. 

3995. .] — On the trial of an indict- 

ment under Offences against the Person Act, 
1861 (c. 100), s. 58, for administering “ a noxious 
thing to the jurom unknown,” evidenge of fhe 
nature of a noxious thing administered to the 
same individual after the date charged in the in- 
dictment, but containing a common ingredient 
with tJiat charged, is admissible to prove the 
nature of that/ administered on the eailier date. 

Whei'e there had been a series of attempts to 
procure abortion, evidence of these is admissible 
to prove that a drug administered on a certain 
occasion was administered with that intent. — 
R. V. Pam (1910), 4 Cr. App. Rep. 253, C. C. A. 
Annoiation : — Refd. H. v. Starkio, [1922] 2 K. B. 275. 

3996. Use of instruments on other women.] 

— Applt., a medical man, was charged upon an 
indictment containing separate counts — (a) for 
having used instruments with intent to procure 
the miscarriage of three women, & (b) for having 
administered & supplied poison or other noxious 
tiling to a fourth woman with the lik(^ intent. All 
four charges were tried together, & upon counts (a) 
applt. wfis acquitted, but upon counts (b) ho was 
convicted : — Held : the evidence again.st applt. 
upon counts (a) was admissible upon fhe trial 
of counts (5), & vice versd, not to prove the use 


of the instrument or the administration of the 
drug, but to rebut the defence of innocent inten- 
tion ; & that the judge at the trial was right in 
allowing all the counts to be tried together. — 
R. V. Btarkie, [1922] 2 K. B. 275 ; 91 L. J. K. B. 
663 ; 86 .1. P. 74 ; 38 T. L. R. 181 ; 66 Sol. Jo. 
300 ; 16 Cr. A^ip. Rep. 61, C. C. A. 

3997. Procured by instruments — Evidence of 
use of instruments at other times on same woman.] 
— At the trial of applt. upon a charge of having 
used an instrument upon a woman in order to 
procure miscarriage, his defence was that he had 
done nothing to her, but that she had performed 
such an operation upon hei*self. Ills counsel, 
in cross-examination, sought to ask questions of 
a witness for the prosecution as to statements 
made by the woman, who was dead, some time 
before her miscarriage that she intended to 
operate upon lierself, & shortly after her mis- 
carriage that she had opf^rat ed uy>on hei'self ; but 
the learned judge refused to permit these ques- 
tions Held : these statements, being mere 
hearsay, were not admissible in evidence for the 
defence. 

After objection taken applt. was asked questions 
in cross-examination to show that he had per- 
formed an illegal operation on deceased in Sept. 
1911:— HeZd; these questions in cross-examina- 
tion were admissible. — R. v. Thomson, [1912] 
3 K. B. 19 ; 81 1.. J. K. B. 892 ; 107 L. T. 464 ; 
76 .1. P. 431 : 28 T. L. R. 478 ; 23 Cox, C. C. 187 ; 
7 Cr. App. Rep. 276, C. C. A. 

3998. Use of instruments on other women.] 

— Upon the t rial of an indictment under OlTences 
against the Person Act, 1861 (c. 100), s. 58, for 
“ feloniously & unlawfully using a certain instru- 
ment, to wit, a quill, with intent to i)rocure a 
miscarriage,” it is rehwant, in order to prove the 
intent, to show that at other times, both before 
& after the ollence charged, prisoner had caused 
miscarriages by similar means.- R. v. Dale 
( 1889), 16 Cox, C. C. 703. 

Annotation :-~Consd. B. r. IRmd, [190G] 2 K. B. 389. 

3999. .]-- R. V. Bond, No. 3921, ante. 

4000. — — .] — R. V. I^OVEOKOVE, No. 3971, 

ante. 

4001. ' — — Administration of drugs at other 
times to same woman.] — Deft, was indicted for 
using a certain inst/rumen t/ with intent to procure 
miscarriage : — Held : the fact of his having 
administered savine & ergot of rye, wil h the same 
intent, wa-s admissible in evidence. — R. v. Ward 
(1840), 4 J. P. 587. 


cliarged with Iho murder of an Indian 
Bl orokcepcr, & evidence had hoori given 
of the fact t-iiat encii a crime had been 
committed & of the connection of the 
accused therewith : — Held : evidence 
of statements made by the accused at 
various dates prior to ttie alleged 
murder to the effect tliat lie intended 
to rob & kill Indian storekeepers in 
general, or the deceased man in par* 
tlcular, in the mamier In which It was 
alleged by the Crown that the latter 
liad actually been robbed & murdertnl, 
was admissible against accused. — K. 
V. Mpanza (1915), App. D. 348.— S. AF. 
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q. Procured by instnimcnte. ]~~Vi>on 
an indictment of defts. P. & T., for 
procuring an abortion, the case for 
tiie Crown was that defts. had per- 
fomied an unlawful operation upon a 
certain woman, for the purpose of 
procuring a miscarriage. Of this 
there was evidence to go to the jury. 
The defence was then entered upon, & 
the deft., P., swore that the operation 


was performed for a lawful purpose, 
& without any criminal intent. He 
was cross-examined os to whetlior lie 
had not, some few weeks previously, 
performed an operation upon a pcrHoti 
tlicii in ct. He denied having done 
so, & all knowledge of having treated 
her at all. Tills person & the man 
whom she had subsequently married 
wore, against objection, called in reply, 
& gave evittence that P. had been 
employed to operate & had operated 
upon her so as to iirocurc a miscarriage. 
It was contended that this evidence 
was admissible, as tending to rebut the 
evidence of P., or, in other words, to 
prove the unlawful intent : — Held : tlio 
testimony was inadmissible. — R. v. 
Pollard & Tinsley (19091 19 O. L. U. 
96 ; 14 O. W. R. 399 ; 15 Can, Crim. 
Cas. 74 .— CAN. 

r. Whether letters found on 

accused’s premises admissible — To show 
accused an abortionist ,] — On a trial for 
murder where death was alleged to 
have been caused by an Illegal opera- 
tion performed by prisoner, counsel 
for prisoner objected to the production 


in evidence of two hdlcrs found in 
prisoner’s shop, He to oHier t^vidiuice. 
all of which tended to sliow that 
prisoner’s house was known as a iilaiie 
where abortion might bo jjrocuicd. 
The anticipated defence as shown hy 
prisoner’s depositions was that prisontir 
did no nursing, & that detjcascd had 
come into prisoner’s house without 
her knowledge or sanction & as an 
intruder, & it was suggested tlio 
operation must have hocn performed 
on deceased prior to her arrival at t he 
house. The judge presiding at the 
trial admittCMl tlie evidence as antici- 
pating & negativing the defence t hat 
deceased had come into the iiouse as 
an intruder :■ — Held : the letters were 
properly admitted. — R. v. O’SiiAuari- 
NESSY, R. V. HaSSEJ.L CAMPBELL 
(1912), 31 N. Z. L. R. 928.— N.Z. 

8. Undertaking to procure abortion 
on another woman ,] — In a trial on a 
charge of procuring abortion : — • 
competent to lead proof to show that 
some months before the act cliarged 
the accused had uiidortakcii to procure 
abortion In tlio case of another woman. 
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Sect, 4 . — Relevant facts — Admissibility of evidence: 

Suh’Sect, 2, B, {h) ii,. Hi, , iv, v,] 

4002. Administration of drugs to other 

women,] — li, v. Starkie, No. 3996, ante, 

iii. Rape, Incest and Carnal Knowledge, 

4003. Rape — Other rapes on same person.] — On 
an indictment for rape evidence may be given of 
several rapes on the same woman at the same 
time. — R. v, Folkes & Ludds (1832), 1 Mood. 
i), C. 354, C. C. R. 

Annotation : — Refd. II. V. Mitehol (1848), 3 (‘ox, C. C. 1. 

4004. .] — R. V, Reardp^n, No. 3914, 

ante, 

4005. Assault with intent to commit rape — 
Previous attempts.] — On an indictment for an 
assault with intent to commit a rape, evidence 
that prisoner on a prior occcusion had taken liberties 
with the prosecutrix, is not receivable to show 
prisoner’s intent. — R. v, Lloyd (1836), 7 C. & P. 
318. 

4006. Other similar assault.] — On an in- 

dictment charging a misdemeanour for an assault 
in attempting to commit a rape on B., with a 
count for an assault of the same nature on a 
different day on D,, it is competent to tlie prose- 
cutor, not only in law, but by ordinary practice, 
to give evidence of both assaults. — R. v. Davies 
(1851), 5 Cox, C. C. 328. 

4007. Offences against Criminal Law Amend- 
ment Act, 1885 (c. 69) — Limit of time.] — When 
the prosecution is bound by statute to be com- 
menced within three months of the offence charged 
evidence of similar prior offences by prisoner is 
not admissible either in chief or to rebut prisone^r’s 
denial of those prior offences on cross-examina- 
tion. — R. V, Beigiiton (1897), 18 Cox, C. C. 535. 
Annotation : — Dbtd. II. v. Shelluker, [1914] 1 K. B. 414. 

4008. .] — On an indictment for carnal 

knowledge on a given date, the jury must be dis- 
tinctly directed to disregard any evidence of a 
similar offence on another previous date which 
may have been given. 

Qu, : whether such evidence may be given in 
respect of an occasion not within the statutory 
I)eriod of six months prescribed in the second 
proviso of Criminal Law Amendment Act, 1885 
(c. 69), s. 5 as amended by Prevention of Cruelty 
to Children Act, 1904 (c. 15), s. 27 — R. v, IhioBKTS 
(1912), 8 Cr. App. Rep. 113, C. C. A. 


4009. ,] — On a prosecution under the 

above Act eus amended by Prevention of Cruelty 
to Children Act, 1904 (c. 15), s. 27, for having un- 
lawful carnal connection with a girl over thirteen 
& under sixteen years of age evidence of prisoner’s 
earlier illicit relations with the girl is admissible 
although such relations have continued for more 
than six months before the prosecution was com- 
menced, & although such evidence discloses other 
offences on the part of prisoner. — R. v, Hhellaker, 
[1914] 1 K. B. 414; 83 L. J. K. B. 413; 110 
L. T. 351 ; 78 .T. P. 159 ; 30 T. L. R. 194 ; 21 
Cox, C. C. 86 ; 9 Cr. App. Rep. 240, C. C. A. 
AnnotaHo7is Tl. v. Rogera (1914), 111 L. T. 1115; 

11. V. Lovegrovo, 11920] 3 K. B. 643. 

4010. .] — On the trial of prisoner charged 

witli having had carnal knowledge of a girl aged 
fourteen, the i)rosecutrix stated in her examination- 
in -chief that on the day after the connection had 
taken place prisoner told her that he had pre- 
viously done the same thing to another girl, who 
was alleged by the prosecution to have been under 
sixteen at the time. Prisoner gave evidence, & 
he was asked in cross-examination, & the questions 
were allowed by the judge, whether he had made 
the statement attributed to him by the prosecutrix 
& whether it was true. Prisoner was convicted : — 
Held : prisoner was boimd to answer the questions, 
because, although they tended to show that he 
had committed another offence or was of bad 
character, the questions were admissible to show 
that he was guilty of the offence wherewith ho 
w^as then charged. — R. v, CiiiTSON, [1909] 2 K. B. 
945 ; 79 L. J. K. B. 10 ; 102 L. T. 224 ; 73 J. P. 
491 ; 25 T. L. R. 818 ; 53 Sol. ,7o. 746 ; 22 Cox, 
C. 0. 286 ; 2 Cr. App. Rep. 325, C. C. A. 

Annotations : — Refd. R. r. Ellis (1910), 5 Cr. App. Rep. 41 ; 

K. V. Ball, R. r. Ball, [1911] A. 0. 47 ; K. v. Kurasch, 

[1915] 2 K. B. 749. 

See^ now, Criminal Law Amendment Act, 1922 
(c. 56). 

4011. Incest.] — On indictments under Punisli- 
ment of Incest Act, 1908 (c. 45), evidence of 
similar offences to that charged is admissible. — 
R. Allen (1910), 4 Cr. App. Rep. 181, C. C. A. 

4012. .] — In an indictment under Punish- 
ment of Incest Act, 1908 (c. 45), if there is evidence 
to go to the jury, that the female was a consenting 
party, they must be clearly cautioned tliat, if 
they come to that conclusion, her evidence must 
be corroborated, as she tlien becomes an accomplice. 


- "H.M. Auvocate V. Rae (1888), 15 
R. (Ct. of Hess.) 80.~SCOT. 
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t. Rape — Previous familiar arts. ] 
— (Jri the trial of a prisoner charged 
with rape, evidence may be given to 
show previous acts of familiarity 
between the prosecutrix & accused. — 
R. V . Fitzqibbon (1885), 11 V. L. R. 
232.— AUS. 

a. Other rapes on other women.'] 

— Upon an indictment for rape upon 
one woman, evidence by the Crown 
of a rape committed upon another 
woman, some few minutns after the 
rape cliarged in the indict.meut was 
committed, when the two women & 
accused were working in tlie Held 
togetlior, & the second woman had 
made an attempt to assist & defend 
the first, is not admissible, either as 
part of the res gestes or otherwise ; nor 
is evidence of an assault upon the 
second woman many months before, 
admissible. — R. v. Paul (1912), 21 
W. L. R. 699 ; 2 W. W. R. 616 ; 5 
D. L. R. 347.~CAN. 

b. Carnally knowing girl under six- 
teen — Similar acts by accused — Prior 


to date charged,] — On a charge of 
carnally knowing a girl under 16 years 
of Jige, evidence of a continuous series 
of similar acts with the same girl during 
the 6 months prior to the date on which 
the act chained was committed 
continuing up to the date cliaiged : — 
Held : to have been rightly admitted. 
— U. V . Oellin (1913), 13 S. R. N. S. W. 
27.—AUS. 

c. Carnal knowledge of girl under 
fourteen — Indecent, assault — Similar 
acts.]— R. V . Parkin, [1922] 1 W. W. R. 
732 ; 66 D. L. R. 175 : 37 Can. Crim. 
Cas. 35 ; 31 Man. L. R. 438.— CAN. 

d. Carnal knowledge of girl under 
sixteen — Subsequent acts with same 
girl.] — Accused was charged with 
cjarnally knowing a girl in his employ 
who at the date of the offence charge-d 
was 15 years & 10 months old. At the 
trial the admission of evidence as t.o 
his conduct with the girl subsonuently 
to the date of the offence charged was 
objected to. The prisoner was con- 
victed, & a case was stated for the 
opinion of the Ct. of Appeal : — Held : 
the evidence was admissible. — R. v, 
Lanodon, [1920] N. Z. L. R. 495.— 
N.Z. 

4011 i. Incest,] — Prisoner was pre- 


sented & found guilty on a charge of 
incest with ins daughter. Prisoner 
made a written stateimnit that on a 
)i’eviou8 occeision some months before 
le had committed a grossly indecent 
act on the person of his daughter & had 
atdemptod to do so on anotlier occasion. 
Prisoner’s counsel raised as a defence 
tliat in all the circumstances of the 
case it was impossible & incredible 
for a man to commit the offence witli 
w iilch prisoner was charged : — Held : 
to meet tills defence the statement of 
his former conduct was properly ad- 
missible in evidence against prisoner 
at the trial. — R. v. Beoiiaz (1899), 24 
V. L. R. 639.— AUS. 

4011 ii. . ] — Prisoner was charged, 

in three counts of one indictment, with 
having committed incest with his 
daughter on three separate occasions. In 
such case, where the proof of the offence 
on one occasion is inferential only, 
evidence of misconduct of accused 
with the same person on other occa- 
sions, &, generally, evidence of a 
relationship between accused & that 
person, is admissible in support of tbo 
charge of misconduct on the particular 
occasion. — R. v. Hone Maaka Moko- 
MOKO (1904), 23 N. Z. L. R. 829.— 
N.Z. 
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Senible : evidence of acts of incest subsequent 
to the date charged is admissible on the trial of 
such an indictment. — K. v. Stone (1910), 6 Cr. 
App. Rep. 89, O. C. A. 

4013. .] — R. V. Ball, R. v. Ball, No. 3959, 

ante, 

4014. ,] — The rule as to the corroboration 

of the evidence of accomplices applies to female 
witnesses who may be liable to prosecution imder 
Punishment of Incest Act, 1908 (c. 45). 

Where such corroboration exists, the evidence 
of such a witness of other incestuous acts between 
the same parties, not charged in the indictment, is, 
on the authority of R, v. Ball, R> v. Ball, No. 3959, 
ayite, admissible, but if such evidence is uncorro- 
borated the jury should be warned against it. — 
R. V , Blood WOKTH (1913), 9 Cr. App. Rep. 80, 
0. C. A. 

iv. Other Offences against the Person, 

4015. Indecent exposure.] — Perkins Jeffery, 
No. 3941 , a7ite, 

4016. Sodomy.] — R. v. Cole, No. 3848, ayiie, 

4017. .] — R. V. Barron, No. 3940, ante. 


4018. Wounding.] — R. v, Yoke, No. 3943, ante, 

4019. .] — Under an indictment for felon- 
iously wounding, a blow subsequent to that by 
which the injury was inflicted may be proved, 
in order to show the intent with which the first 
was given. — R. v, Maiiony (1848), 12 J. P. 377. 

.4020. Neglect of children.] — Defts. were in- 
dicted for neglecting their children between Nov. 9, 
1900, & Apr. 9, 1901. Evidence was tendered on 
behalf of the prosecution of neglect before the 
above-mentioned dates, but was not admitted. — 
R. V, Miller (1901), 05 J. P. 313. 

V. Larceny and Receiving Stolen Property, 

4021. Larceny.]— R. v. May (1845), 5 L. T. O. S. 
434 ; 1 Cox, C. C. 230. 

4022. Attempt to Incite to commission of 

offence.] — R. v. Hill & Lane (1908), 1 Cr. App. 
Rep. 158, C. C. A. 

4023. .] — Applt. was convicted of stealing 

£30. A girl had been sent to get money from a 
bank. A man named Alexander, by pretending 
that there was something irregular about the 
cheque, induced her to part with the money. 
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e. Sodomy — Previom acts with same 
ywrson. \ -— X) von. an iudictment for 
Hodomy evidence is not admissiUIe of 
the com mission by the same off once 
with the same person on otiicr ocea- 
HioiiH prior to tlic date alle^red in ttie 
indictment.- — R. v. Robinsox (1909), 
9 8. R. N. 8. W. 728 ; 6 N. 8. W. W. N. 
ao.—AUS. 

f. .] — R. V, Iman Din 

(1910), If) R. C, K. 47C.— CAN. 

g. Previous act with other hoy 

— Subsequent acts with boy charged.] 
— •Priaoncr Ix^iiif? charj^cMl with having 
carnal connc(5lion with a boy on a 
certain day, evidcMicc that he had on 
previous occasioiiH had ooniu'ction 
with anotlier boy, & that lie had on 
cei’t-ain days following tlie date of the 
alU'ged off (nice had connection with 
t he boy in relat ion to whom the offence 
iH charged is inadniissible. — R. v. 
llEllJiEKT, [1918] V. L. R. 343,— A US. 

4016 1 . — ' *.] — Prisoner indicted on 
3 counts in one indictnumt; (1) in- 
decently uHsaidting i)oy (1. in Dec. 
1914; (2) indecentlj" assaulting boy U, 
in Feb. 191.'); (3) indecently assaulting 
boy M. j7i Mar. 191.'). 

Prisoner’s relation to each boy was 
master &: puj)!!. First two offences 
alleged to liave taken place in prisoner’s 
room at industrial school, of which 
I)risoiier was attendant & boys in- 
mates, third in boys’ dormitory at 
same school. 

Before trial counsel for prisoner 
applied to have counts in indictment 
severed, tk. said defence was absolute 
denial of presence of the boys in 
prisoner’s room except in two instances, 
as to which innocent explanation of 
medical treatment was offered, & 
absolut.o denial of alleged acts at boys’ 
beds. 

.Judge refused to sever counts in 
indlotment & admitted evidence of 
conduct of accused towards six boys. 
I’risoner was convicted on first count 
& acquitted on other two : — Held : 
evidence of b other boys was admissible, 
& conviction should be upheld. — K. i\ 
Rogan, [1915J 35 N. Z. L. R. 2C5.— 
N.Z. 

h. Assault on children — Previous 
assaults. ] — Husband & wife were 
charged with assaulting one of their 
ndnor cliildrcn on certain specitlo 
occasions : — Held : evidence of other 
assaults by the accused on the child, 
of its continued ill-treatment prior to 
the alleged assaults, & of its general 
I)hy8ical condition was admissible to 
show that the alleged assaults were in 


excess of legal chastisement. — U. v. 
Janke (1913), T. P. D. 382.— S. AF. 

k. Indecent assault on child — 
Indecent assault on previous day .] — 
Prisoner was charged with indoc.cntly 
assaulting a child on May 22 & J line 5. 
The child gave evidence describing 
her first meeting with prisoner about 
May 18 & Ids indecently assaulting her 
on tliat day. She then i)rocoeded to 
describe the assaults ur)on the dates 
mentioned in the presentment : — 
Held : the evidence of what ucciirrod 
at the llrst meeting was properly ad- 
mitted although it disclosed au offence 
coniinitted on a day not charged iii the 
presentment, & was not necessary for 
the purpose of explaining any eipii vocal 
act on the days charged. -Jt. v. White- 
head (1897), 23 V. L. R. 239.— AUS. 

l. Subsequent aefs.] -Upon the 

trial of prisoner, a school teacher, for 
an indecent assaidt upon one of his 
scholars, it appeared that he forbade 
prosecutrix telling her parents what 
had happened, & they did not licar of 
it for (avo mouths. After i)rofiecutrix 
had given evidence of the assault, 
evidence was tendered of the conduct 
of prisoner towards her .subsequent to 
the assaidt : — Held : the evidenee was 
admissible, as tending to show the 
iiidecout quality of the assault, &c as 
being in effect a part or continuation 
of tile same transaction as that with 
which the prisoner Avas charged. -K. 
V. Chute (1882), 46 U. C, R. 555.— 
CAN. 

m. Manslaughter of child — J*re- 
vious treatment of child by accused .] — • 
Where a mother was charged with 
manslaughter in causing the death of 
her cliild, & the question was whether 
what Avas done was done bond fide by 
way of oorroction, or whether mother 
had been actuated by malice or ill-Avill 
toAvards the child : — Held : evidence 
of the i)rovious treatment of the child 
by the accused & the history of the 
relationship LetAvocu them liad been 
Tightly admitted. — ^R. v. Drake (1902), 
22 N. Z. L. R. 478.- N.Z. 

PART XII. SECT. 4, SUB-SECT. 2.— 
B. (h) V. 

n. Larceny — Articles found in pos- 
session of accused — Similar to articles 
alleged stolen.] — On a charge of larceny, 
similarity of goods found in possession 
of the aoeiised with goods alleged to 
have been stolon, may bo evidence 
both of the fact of the theft & of the 
identity of the goods. — R. v, Roche 
(1887), 13 V. L. 11. 150.— AUS. 

o. Evidence of similar acts — 

Proof of fraudulent intent .] — Fraudu- 


lent intent is an cisseiitial element of 
the offence of stealing under Criminal 
Code, 1902, W. A., s. 369. On a 
prosecution for such offence evidence 
may bo given tending to prove the 
commission by prisoner of other acts 
similar to those which form the basis 
of the offence chai-ged for the purpose 
of proving that that offence is part of 
a fraudulent scheme or system, & to 
rebut an anticipated defence that the 
acts constituting the offence charged 
if done by the prisoner were done 
innocently, accidentally, or inadver- 
tently, & not intentionally. Such 
evidence having been rightly admitted 
does not afterwards hecomo irrelevant 
merely because the only defence actually 
presented to the jury is a denial of 
the acts constituting the offence 
charged. — R. v, Finlayson (1912), 
14 C. L. R. 675.— AUS. 

p. Evidence, of similar offences 

by accused.] — Deft, was convicted 
on a charge that he did unlawfully 
steal one Ford motor-car of the 
value of $400 or thereabouts, the 
property of R. The evidence showed 
that R. gave another car to deft, to 
sell, Avho disposed of it for the sura of 
$300 in cash & a Ford car ; that deft, 
appropriated the cash received to his 
own use & made use of the Ford car 
for his own purposes, & that 11. 
after fruitless attempts extending 
over some months, & being unable 
to get either ear or money, caused 
deft, to bo arrested on the charge : — 
Held : evidence was given of a similar 
offence committed by deft., as no 
substantial wrong or miscarriage had 
been occasionod by the introduction 
of the evidoiico referred to, the con- 
viction must stand. — R. v. Eaton 
(1920), 54 N. 8. R. 99 ; 35 Can. Crim. 
Gas. 31.— CAN. 

q. Proof of fraudulent ijitrnt 

— J*o.sse8sion dt pawniny of stolen tie- 
pin.] — Accused was charged with 
stealing a tie-pin on Nov. 15 from B., 
who was unable to say when he last 
saw the tic-pin. A witness testiflod 
that accused pawned the pin which 
B. identified on Nov. 8 & released It 
on Nov. 15. The evidence was objected 
to as implicating the accused in an 
offence other than offence charged : — 
Held : the evidonco was relevant to 
the issue & therefore admissible. — R. 

r. Perkins, [1920] App. D.307.— S.AF. 

J., Evidence of previous convic- 

tion to prove knowledge of premises.]— 
On a trial for larceny, evidence that 
the prisoner had been previously 
convicted, given lucid on tally to shOAV 
his acquaintance Avith the premises 
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Sect, 4. — Relevant facia — Admissibility of evidence : 

Sub-sect, B, jh) v , <£? vtj 

Applt. was clearly acting with Alexander & the 
main ground of this appeal is that evidence was 
admitted to show that a week later applt. was 
assisting Alexander in the same way. In our 
opinion that evidence was admissible (Pickford, 
J.). — R. V, Adamson (1911), 6 Cr. App. Rep. 205, 
C. O. A. 

4024. Receiving stolen property — Proof of gidlty 
knowledge.] — On an indictment against a receiver 
for receiving several articles, if it appear that 
they were received at different times, the prose- 
cutor may be put to his election. 

But evidence may be pven of all the receipts, 
for the purpose of proving guilty knowledge in 
the receiving, at least, of all prior to that on which 
the prosecutor elects to proceed. — R. v, Dunn 
( 182(5), 1 Mood. C. O. 146, 0. C. R. 

4025. .] — If prisonei*s be charged by 

several indictments with receiving stolen goods : — 
Semhle : in strict law, any receiving that was 
before the one in the indictment which is being 
tried may be given in evidence, although itself 
the subject of another indictment. 

When, before the committing magistrate, one 
of the prisoners was examined as a witness against 
the other, & after .being examined was charged 
as a prisoner : — Held : what prisoner said before 
the magistrate as a witness could not be ^ven in 
evidence against her on her trial for the offence. — 
R. V. Davis (1833), 6 C. & P. 177. 

Aniwtaiiona : — ^Befd. K.r. Laurent, Barrett & Weekea (1898), 

62 J. P. 250. Mentd. R. a. Wiley (1850), 2 Don. 37. 

4026. .] — R. V, Hinley, No. 3894, 

ante, 

4027. .] — R. V, SiRRELL (1851), cited 

in 2 Don. at p. 267. 

AnnotaiUm : — Apprvd. R. v. Oddy (1851), 2 Den. 264. 

4028. .]— R. V, Oddy, No. 4619, post, 

4029. .J — On an indictment against 

A. for stealing, & B. for receiving goods, evidence 
that on various former occasions portions of the 
commodity stolen have been missed, & that 
prisoners have, after such occasion, been found 
selling such a commodity ; & that on tlie last 

occasion it was part of what was stolen : — Held : 
sufficient to fix the receiver with a guilty know- 
ledge. — R. V. Niciiolls & CiARK (1858), 1 F. & F. 
51. 


subsequently tried at the same assizes. — R. v* 
Jones & Hayes (1877), 14 Cox, 0. 0. 3. 

Annotation: — Consd. R. v, Bromhead (1906), 71 J. P. 103. 

4031. .] — In order to show 

guilty knowledge under the above Act, it is not 
sufficient merely to prove that “ other property 
stolen within the preceding period of twelve 
months ** had at some time previously been dealt 
with by prisoner ; it must be proved that such 
“ other property ’* was found m the possession 
of prisoner at the time when he is found in 
possession of the property which is the subject of 
the indictment. — R. v, Drage (1878), 14 Cox, C. C. 
85. 

Annotations Folld. R. v. Carter (1884), 12 Q. B. D. 522 ; 

R. V. Hardy (1910), 74 J. P. 396. 

4032. .] — Upon the trial of a 

prisoner for receiving stolen property with a 
guilty knowledge, evidence was admitted that 
shortly before the stealing of the property in ques- 
tion, he had been in possession of other stolen 
X)roperty of a similar character, though he had 
parted with the possession of such other property 
before the date of the stealing of the property 
charged in the indictment : — Held : such evidence 
was inadmissible. So did not fall within the words 
of sect. 19 of the above Act. — R. v. Carter (1884), 
12 Q. B. D. 522 ; 53 L. J. M. C. 96 ; 50 L. T. 596 ; 
48 J. P. 456 ; 32 W. R. 663 ; 15 Cox, C. C. 448, 
C. C. R. 

Annotations : — Folld. R. V, Hardy (1910), 74 J. P. 396. 

Refd. 11. V. Bond (1906), 75 L. J. K. B. 693. 

4033. ,] — Where a person is 

indicted for feloniously stealing & receiving certain 
property, evidence, under the above Act, that there 
was found in the possession of such person other 
property, stolen within the preceding period of 
twelve montlis, ought not to be admitted if the 
real offence charged is stealing & not receiving. 
Such evidence, if properly admitted in the first 
instance either under the above Act, or to negative 
the defence of accident, ought to bo withdrawn by 
the judge from the consideration of the jury if the 
prosecution fails to prove that such property so 
found was stolen property. — R. v. Ctrod <fc 
Girod (1906), 70 J. P. 514 ; 22 T. L. R. 720 ; 
50 Sol. Jo. 651, C. C. R. 

Annotation: — Consd. R. v. Bmitli, [1918] 2 K. B. 415. 


4030. Prevention of Crimes Act, 

1871 (c. 112), s. 19.] — ^Upon the trial of an indict- 
ment for larceny & receiving certain stolen goods, 
evidence may be given under the above Act that 
there was foimd in the possession of prisoner other 
property stolen within the receding period of twelve 
months, although such other property is the sub- 
ject of another indictment against him, to be 


4034. .1 — Upon the trial of 

prisoner for receiving stolen property, evidence 
having been given that the stolen property was 
found in the possession of pawnbrokers with whom 
1 prisoner had pawned them, evidence was admitted, 

I with a view of showing guilty knowledge, that 
I prisoner had been convicted witliin the preceding 
I five year’s of an offence involving fraud or dis- 
1 honesty: — Held: (1) the evidence of such pre- 
1 vious conviction was admissible under the above 
1 Act ; (2) a irrisoner who refuses to give evidence 


whore tho larceny was committed is 
adrnissible. — R. v. Fowler (1884), 
3 N. Z. L. R. C. A. 64.— N.Z. 

s. ^ Stealing cattle — Obliterat- 

ing hr ending marks — Possession of 
branding irons capable of causing such 
obliteration.] — R. v. Collyns (1898), 
3 Terr. L. R. 82.— CAN. 

4024 i. Receiving stolen property — 
Proof of guilty knowledge — Sheep — 
Stealing d: receiving stolen lambs before 
that date.] — On a presentment for 
feloniously receiving: a sheep knowing 
it to have been stolen, evidence that 
accused a few days before the date of 
the alleged receiving stole certain 
lambs belonging to a different owner, 
Sc that a few days after the date of the 
alleged receiving he had in his pos- 
session not only the sheep hut tho 
stolen lambs & also another stolen 
sheep belonging to a third owner, is 


not admissible. — R. v. Ennett, [1905] 
V. L. R. 718.— AUS. 

4024 ii. .] — On an Indictment 

for receiving goods knowing them to 
have been stolen, in order to show a 
guilty knowledge on tho part of 
prisoner, evidence was admitted that 
tho stolen property was found in 
prisoner’s house ; & this although 

distinct indictments were found against 
prisoner for receiving those last- 
moutionod goods. Finding stolen 
plate in the prisoner’s house six days 
after it had been stolen : — Held : to 
raise a presumption against prisoner 
by the possession of it ; aliter, as to 
goods five or six months stolon. — 
H. V. CooTE (1842), Arm. M. & O. 
337.— IR. 

4024 lii. .]— Criminal Code 

Act, 1893, 8. 262, sub-s. 2 (a), is not 
confined either to cases where the 


other property, evidence of the finding 
of which in doft.’s possession is sought 
to bo given, is property obtained by 
means of tho same crime as that by 
means of which the property which is 
the subject of the charge was obtained, 
or to cases whore the other property is 
found in deft.’s possession at the same 
time as that which is tho subject of 
the charge, but applies to all cases 
where any other property obtained 
by means of any such crime or act as 
is mentioned in above sub -sect, has 
been found in deft.’s possession at any 
time witliin twelve months of the 
charge on which ho is being tried being 
first made against him, — R. v. Wil- 
kinson (1898), 17 N. Z. L. II. 1.— 
N.Z. 

a. Kvidence of previous 

conviction vrithin five ^eara.)— Pre- 
vention of Crimes Act, 1871 (c. 112), 
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on lus own behalf, but who gives evidence on behalf 
of a fellow-prisoner, is liable under Ortminal 
Evidence Act, 1898 (c. 36), s. 1 (e), to be cross- 
examined in order to show that he liimself is guilty 
of the offence charged. — R. v, Rowland, [1910] 

1 K. B. 468 ; 79 L. J. K. B. 327 ; 102 L. T. 112 ; 
74 J. P. 144 ; 20 T. L. R. 202 ; 3 Cr. App. Rep. 
277, 0. 0. A. 

Annotation: — As to (1) Reid. R. v. Hardy (1910), 74 J. P. 

390. 

4035. .]— On a trial for receiv- 

ing stolen property the evidence of the thief that 
he has sold stolen property to deft, at any previous 
time is admissible to prove guilty knowledge ; 
it is not affected by the time limitation of the 
above Act. — R. v. Powisll (1909), 3 Cr. App. Rep. 

I, C. C. A. 

Annotation Mentd. U. v. Carter (1912), 7 Cr. App. llcp. 192. 

4036. .] — R. V. Harding (1009), 

53 Sol. Jo. 762 ; 3 Cr. App.. Rep. 10, 0. 0. A. 

4037. .] — On the trial of a 

l^risoncr for receiving goods knowing them to be 
stolen, it was proposed, under the authority of 
the first paragraph of sect. 19 of the above Act, 
to call evidence that there was found in the 
possession of prisoner other property stolen by 
the same tliief within the preceding period of 
twelve months, but parted with by prisoner by 
selling it or pawning it before the property the 
subject of the indictment had been found in his 
possession : — Held : the proposed evidence was 
inadmissible, as it was necessary, as a preliminary 
to calling such evidence, to prove that the property 
stolen within tlie preceding twelve months had 
been found in the actual physical possession of 
prisoner at the time of his arrest, or at the time 
when it was alleged the other stolen property 
was found upon him. — R. v. Hardy (1910), 74 

J. .P. 396. 

See^ noWi liarceny Act, 1916 (c. 50), s. 43 (1). 

4038. ; Larceny Act, 1916 (c. 50), 

s. 43 (1).] — The evidence which may be given imder 
the above section by the prosecution as to the 
finding of stolen property in prisoner’s possession 
is not limited to the fact of its having been so 
found, but includes evidence as to tlic circum- 
stances in which it was found & as to statements 
made at the time by prisoner in exjdanation of 
the property being found in his possession, &, 
further, that the evidence as to its being stolen 
property need not be given before, but may be 
given after, the evidence to its being found in 
prisoner’s posse^ssion, &, in the event of a failure 
by the i)rosecution to prove, with regard to a 
portion of it, that it was stolen property, such 
failure will not, if substantially all the property 
is proved to have been stolen, be a ground for 
quashing the conviction. — R. v. Smith, [1918] 

2 K. B. 415 ; 87 L. J. K. B. 1023 ; 119 L. T. 584 ; 


34 T. L. R. 480 ; 26 Cox, C. C. 321 ; 13 Or. App. 
Rep. 161, 0. 0. A. 

vi. Embezzlement, 

4039. Similar defalcations or entries in books.] 

— ^Prisoner was indicted for embezzlement ; the 
evidence being that it was prisoner’s duty to make 
out weekly accounts of the payments made by 
liim, by entering them in a book, & adding them 
up at the end of each week. On three several 
occasions within six months prisoner entered the 
payments made by him correctly, but in adding 
up the items made the totals £2 greater than tliey 
really were, & took credit with his employei’s for 
f/he larger amount. These were the cases on which 
the indictment was founded. At the trial evidence 
was tendered that on a series of occasions before 
& after those mentioned in the indictment, pre- 
cisely similar errors had been made by prisoner, 
&> advantage taken of them by liim, & was objected 
to : — Held : to explain motives & intentions this 
evidence was admissible. — R. v, Richardson 
(1861), 2 F. & F. 313 ; 8 Cox, C. C. 448. 

Annotoiums : — Consd. II. v. Stephens (1888), 58 L. T. 770. 

Refd. K. V. BallH (1871 ), J.. K. 1 C. C. R. 328 ; R. v. Francis 

(1874), L. R. 2 a. C. K. 128 ; II. v. Bond, [lOOGj 2 K. B. 

389. 

4040. .] — Prisoner, a member of a Friendly 

Soc., was employed to receive the weekly pay- 
ments made by the mcmbei*s. Ho gave correct 
receipts to the members, but omitted to enter in 
the contribution & cash books a lai*ge number of 
the sums so received. On being called for an 
explanation, he admitted that he had received the 
sums so omitted : — Held : he was guilty of 
embezzlement . 

Upon the trial these books were tendered 
generally in evidence, & received ; although it 
was objected that the evidence ouglit to be con- 
fined to the entries forming the subject of the 
indictment : — Held : they were rightly admitted. 
— R. V, Proud (1861 ), Le. & Ca. 97 ; 31 L. J . M. O. 
71 ; 5 L. T. 331 ; 25 J. P. 772 ; 10 W. R. (J2 ; 
9 Cox, C. C. 22 ; sub iiom, R. v. Bond, 8 Jur, N. 8. 
142, O. C. R. 

Annotations .•—Refd. H. V. Balls (1871), L. U. 1 O. C. 11. 328 

Mentd. ll. v. Bren (18C3), 9 Cox, CJ. C. 398 ; II. v. Tyree 

(1869), L. R. 1 C. C. R. 177 ; Gordon v. Jonnings (1882), 

4 6L. T. 534. 

4041. .] — An indictment charged a prisoner 

with having as a booking clerk of certain steamsliip 
owners embezzled the moneys of his masters on 
three separate occasions, the charges being con- 
tained in three counts of the same indictment. 
In support of the first count it was proved, amongst 
other things, that prisoner received money for the 
carriage of animals by steamer wliich it was his 
duty to pay over to his masters’ cashier ; in support 
of the second count, that he was supplied with a 
number of tickets for issue to passengers by his 
masters’ steamei's, which purported to be numbered 


s. 19, enacts that whore procoodings 
are taken against any person for having 
received goods knowing them to be 
stolon, or for having In his possession 
stolen property, & “ ovidonco has boon 
given that the stolon property has been 
found ill his possession,” then evidence 
of previous convictions within five 
years against accused of any offence 
Involving fraud or dishonesty may he 
given at any stage of tho proceedings, 
in order to prove guilty knowledge : — 
Held : under this enactment previous 
convictions may be proved if evidence 
has boon given that accused had tho 
stolon goods in his possession, actually 
or constructively, at any time after 
they had been stolen. — ^Watson v, 
H.M. Advocate (1894), 21 R. (Ct. of 
Seas.) 26 ; 31 Sc. L. R. 339 ; 1 S. L. T. 


468.-~SCOT. 

b. Posses&imi of notes un- 

accounted for — Similar to notes stolen.] 
— In a case Of theft of notes of largo 
value, possession of similar notes 
unaccounted for three weeks after tho 
date of tho theft was evidence from 
which complicity in the theft might 
be inferred by tho jury. — H.M. Advo- 
cate V, Bkownb, Burns & Williams 
(1903), 0 F. (Ct. of Sess.) 24; 41 

Sc. L. R. 136 ; 11 S. L. T. 353.— SCOT. 

PART XIL SECT. 4, SUB-SECT. 2.— 
B. (h) Vi. 

4039 i. Similar defalcations or entries 
in books.] — Prisoner, a dork in a post 
office, having failed to account for 
moneys received by him in tho conrso 


of his duty as a servant of the Com- 
monwealth, was charged with iiiis- 
appropriation of i)ublio moneys. At 
the trial evidence was admitted that a 
few months before tho discovery of 
tho delloiency prisoner had received 
moneys on behalf of the Savings Bank 
for which he failed to account. It was 
his duty to render an account of his 
dealings in connection with those 
latter moneys to tho State : — Held : 
the evidence was properly admitted, 
the earlier transaction being suffi- 
ciently similar to & connected with 
the defalcation in respect of which 
prisoner was charged to render evidence 
of them relevant to tho defence of 
mistake or accident that might have 
been set up. — Hardokave v. 11. (1906), 
4 C. L. R. 232.— AUS. 
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Sect, 4. — Relevant facts — Admissibility of evidence : ' 
Sub-sect, 2, B, {h) vi ,y vii, cfc viii,] 

i;uxi»ui;uoi V ely, but were not examined before 
they were delivered to him. The tickets were ' 
tied up in bxmdles, & were in prisoner’s charge, : 
ho alone having a key of the case in which they 
were kept. Certain tickets, bearing numbers 
corresi)onding to the numbers of certain of the 
tickets in one of the bundles delivered to prisoner, 
assuming such bundle to have been complete, were 
put in evidence, wliich tickets were stamped in 
a manner similar to other tickets which prisoner 
had issued to passengers by one of the steamers, & 
which were notched as they would have been | 
had they been used by passengers on board such ; 
steamer, & evidence was given that prisoner had 
not handed over to the cashier any money in 
respect of such tickets. Evidence was also given 
in support of the third count, but upon tliis count ! 
the jury found prisoner not guilty, while they | 
convicted liim upon the first & second counts. The | 
jury were directed, as to the first count, that they i 
might take into consideration the evidence given 
as to prisoner’s conduct in relation to the matters ; 
charged in the second & the tliird counts ; &, 

as to the second count, that, if they were of opinion I 
from the whole of the evidence that prisoner* had j 
issued the tickets for money in the ordinary way, i 
& taken the money he had received for his own use, I 
making false entries in liis books to conceal it, ; 
they might find him guilty ; — Held : the jury : 
were justified in presuming from the evidence 
in support of the second count that prisoner had 
issued tickets <S6 received money for them, which 
he had ai)propriated ; & they were at liberty, in 
order to arrive at a conclusion upon any one of 
the charges, to take into consideration the evidence 
given in support of the other charges, notwith- 
standing the fact that upon one of such charges 
they found a verdict of not guilty. — B. v. Stephens 
(1888), 58 L. T. 770 ; 52 J. P. 823 ; 4 T. L. R. 479 ; 
10 Cox, C. 0. 387, C. C. B. 

4042. Forged testimonials at entry into service.] 

— In an indictment for embezzlement, evidence 
may be given on the part of the prosecution to • 
show that prisoner entered into the service of the 
prosecutor by means of forged testimonials to 
explain the ayiimus with which the non -account- 
ing may have t aken place ; but they should not 
be gone into till after the receipt & non-accounting 
has been i^roved. — B. v, JSymonds (1850), 14 
J. P. 500. I 

vii. Robbery, Menaces and Burglary. 

4043. Robbery — Demand made by one of a mob ' 
— Evidence of demands made by mob elsewhere.]— 

If persons who had formed part of a mob, obtain 
money from a party by advising him to give 
money to the mob, & be indicted for tliis as a 


robbery, the prosecutor, to show that this was 
not bond fide advice, may give evidence of demands 
of money made by ’ 

before & afterwards in the course of the same day, 
if any of the prisoners were present on those 
occasions. — B. v. Winkworth (1830), 4 C. & P. 
444. 

4044. Demanding with menaces.] — B. v. Eger- 
TON (1819), Russ. & By. 375, O. 0. B. 

Annotations .‘ — Distd. Hollingham v. Head (1858), 4 

C. B. N. 8. 388. Refd. K. v. Ellis (1826), 6 B. & C. 145. 

4045. Threatening letter — Evidence of 

other letters.] — B. v. Robinson (1796), 2 East, 
P. C. 1110 ; 2 Leach, 749. 

Annotation :■ — Refd. B. v. Stiider (1915), 85 L. J. K. B. 1017, 

4046. .]— B. V. Ward (1864), 10 

Cox, C. C. 42. 

4047. .] — On an indictment for 

sending a threatening letter demanding money, 
evidence of the contents of similar lettci-s, them- 
selves the subjects of untried indictments, is 
admissible. — B. v. Graham (1909), 3 Cr. App. 
Rep. 252, C. C. A. 

4048. Verbal threat to accuse of unnatural 

crime — Evidence of other declarations.] — On the 

trial of an indictment for accusing a person of 
an unnatural crime with intent to extort money — 
l^risoner being a soldier <fe the accusation having 
been made while he was on duty as sentry : — 
Held : evidence of declaration made by him on a 
former occasion, on coming off guard, that he had 
obtained money from a gentleman by threatening 
to take him to the guard-liouse & accuse liim of 
an unnatural crime, was admissible. — B. v. 
Cooper (1849), 3 Cox, C. 0. 647. 

Annotatio7is : — Consd. B. v. Bond, [1900] 2 K. B. 389. 
Refd. B. V. McDonnell (1850), 5 Cox, C. C. 153. 

4049. Threats in newspaper article — 

Evidence of other threats.] — B. v. Boyle & Mer- 
chant, [1914] 3 K. B. 339 ; 83 L. J, K. B. 1801 ; 
111 L. T. 638 ; 24 Cox, C. C. 406 ; 10 Cr. App. 
Bep. 180 ; sub nom. B. v, Boyle, B. v. Merchant, 
78 J. P. 390 ; 30 T. L. B. 521 ; 58 Sol. Jo. 673, 
C. C. A. 

Annoiaiions : — Consd. PerkinH v. JolTery, [1015] 2 K. B. 702. 
Refd. B. V. Armstrong-, [1922] 2 K. B. 555. 

4050. Burglary — Possession of goods stolen pre- 
viously.] — In an indictment for burglary with 
intent to steal, it cannot be shown, with a view 
of proving the intent, that prisoner was in posses- 
sion of other goods stolen from the house at a 
previous time. — B. v. Oriel (1845), 9 J. P. 170, 
171. 

4051. Burglary^ with intent to commit rape — 
Subsequent immoral conduct.] — B. v. Bodily, No. 
3935, a7ite. 

viii. False Pretences and obtammg Credit by Fraud, 

4052. Obtaining property by false pretences — 
Other similar misrepresentations.] — In an indict- 
ment for obtaining goods under false pretences, 


PART XII. SECT. 4, SUB-SECT. 2.~ 
B. (h) viii. 

4062 i. Obtaining jjrojierty by false 
pretences — Other similar representa- 
tions,] — Prisoner was charged with 
obtaining 19s. from B. by falwely 
pretending that a worthless piece of 
paper (a tailor’s advertisement) pre- 
sented & delivered by him to her was 
a ouo-ponnd note. At the trial eight 
other similar pieces of paper wore 
admitted in evidence. As to five of 
these B. swore that she received them 
horn prisoner as good notes, the other 
three had been found on another 
person not before the ct., & they 
could not be traced to prisoner. B. 
could not pick out the five pieces of 
paper she had received from prisoner 
from others : — Held : these three pieces 


of paper were wrongly rc^ecived in 
ovidenec. — B. v. Allkn (1872), 11 N. S. 
W. 8. C. B. 23.~AUS, 

4052 ii. .] — Brisoiier was 

charged with having on Apr. 23, 1888, 
unlawfully falsely pretcuded that he 
was proprietor of an organised 
theatrical troupe, that the troupe wore 
ready to travel, & that they bad done 
good paying business up-country, & 
ho had by these false iiretonees un- 
lawfully obtained a sum of money f j om 
F. He was also charged on a second 
count with having on Sept. 6, 1889, 
falsely pretended that ho was jms- 
sessed of the goodwill of a theatrical 
business, & that he had a troupe 
organised & ready to start, & that by 
means of this false pretence he had 
obtained a sum of money from S. 


The constable who arrested him gave 
ovideuco of searching prisoner’s boxes, 
&; stated in effect that prisoner tried 
to conceal the contents of one of the 
boxes which contained three agree- 
ments. These agreements were signed 
with prisoner’s name with one excep- 
tion which, though in the same hand- 
writing, was signed in another name. 
The agreements all contained recitals 
that he, the prisoner, was the proprietor 
of a theatrical troui^e, & of an adver- 
tising agency & of the goodwill of a 
theatrical business, & were intended to 
bo made between prisoner & any one 
he could got to join him in the enter- 
prise. The chairman of General Ses- 
sions directed a verdict of not guilty 
on the second count on the grounds 
that as to the first pretence there was 
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evidence of previous misrepresentations to show 
the fraudulent course of dealing of prisoner is 
inadmissible. — R. v. Ridgeway (1843), 1 L. T. O. S. 
622. 

4053 . .] — false & fraudulent state- 

ment to a pawnbroker that a chain offered as a 
pledge is of silver is indictable as a false pretence 
under 7 & 8 Geo. 4, c. 29 : & upon the trial of such 
an indictment evidence is admissible of similar 
misrepresentations made to others about the same 
time, & of the possession of a considerable number 
of chains of the same kind. — R. v. Roebuck (1856), 
Dears. & B. 24 ; 26 L. J. M. C. 101 ; 27 L. T, O. S. 
143 ; 20 J. P. 325 ; 2 Jur. N. S. 597 ; 4 W. R. 
514 ; 7 Cox, C. 0. 126, C. C. R. 

Anmdatinns : — Distd. R. v. Bryan (1857), 7 Cox, C. C. 312. 

Refd. R. V. Gardner (1856), Dears. & B. 10 ; R. v. Sherwood 

(1857), 7 Cox, C. C. 270 ; R. v. Goss, R. v. Ragg (1860), 

29 L. J. M. C. 86 ; B. v. Light (1915), 84 L. J. K. B. 865. 

4054 . .] — R. V. Holt, No. 3929, ante, 

4055. .] — S. & U. were jointly in- 
dicted on counts for false pretences & a general 
count for conspiracy. S. was convicted on the 
counts for false pretences & both on the count 
for conspiracy. The evidence was that they were 
ostensibly carrying on business as publishers under 
the name of H. & Co., & that A. was the author 
of a book jiublished by them. To force the sale 
of this book S. procured M. to write letters, pur- 
porting f-o come from a titled lady ordering a 


copy of the book & to address them to coimtry 
booksellers. These letters were delivered by M. 
to S. & found their way by post to different country 
booksellers, & inclosed with them was a printed 
circular from the firm offering reduced terms for 
an order of seven copies or more. At the trial 
two witnesses produced a number of such letters 
some of which had been given to them by book- 
sellers, other than those named in the indictment, 
who received them & some came to them from 
booksellers by post. There were no counts in the 
indictment alleging any intent to defraud by 
false pretences these particular booksellers but the 
count for consi:)iracy charged generally a conspiracy 
to defraud B. & others. It was also proved that 
II., after the frauds charged, had represented 
himself as H. & Co.: — Held: (1) evidence of 
attempts to defraud other booksellers than those 
named in the indictment was adimssible under 
the count for conspiracy : (2) the representations 
of H., after the frauds charged, were admissible 
in evidence. — R. r. Stenson & Hitchman (1871), 
25 L. T. 666 ; 36 .1. P. 532 ; 12 Cox, C. C. Ill, 
C. C. R. 

4056. .] — (1) On the trial of an in- 

dictment for endeavouring to obtain an advance 
from a pawnbroker upon a ring by the false pre- 
tence that it was a diamond ring, evidence was 
admitted that two days before the transaction in 


no evidence that it was falHo, & as to 
the Hocond alleged protonco that there 
was no evidence that it was made. 
Chairman left the evidence of the 
constable to the jury as evidence of 
fraudulent intent on the first count. 
.Jury found prisoner guilty on first 
count; — Held: evidence of the con- 
stable was not admissible as evidencjo 
of fraudulent intent/ on the first count. 
— R. V. Mooue (1890), 16 V. li. R. 
129.— AUS. 

4052 iii. .] -On a charge 

of obtaining money by false i)retences 
after evidence had been given of the 
alleged false representations, further 
evidence was admitted to show that 
the accusiid had on other occasions, 
to other people, made similar repre- 
sentations. it was not disputed that 
the rei)re8entations if made wore 
untrue : — Held : the evidence of similar 
acts was admissible on the (luestion of 
accused’s Intent. — R. v. Luthek- 
Bcmnow (1912), 12 S. R. N. S. W. 289 ; 
29 N. S. W. W. N. 46.— AUS. 

4052 iv. .] — Accus(!d was 

charged with falsely pretending to an 
liotel-keeper that the front slifect of a 

note which had been separated from 
the back sheet was a genuine bank- 
note, by moans of which false pretence 
he unlawfully attempted to obtain 
from the hotel -keeper the smn of £5. 
Expert evidence was given, without 
objection, thot the front sheet by 
itself was not a valid note. Evidence 
of facts connected with another charge, 
in respect of the back of the note of 
which the accused had been acquitted 
was, after objection, also admitted : — 
Held : expert evidence & the evidence 
of the facts connected with the previous 
charge was rightly admitted. — R. v. 
Wil^ON (1916), 16 S. R. N. S. W. 295 ; 
33 N. S. W. W. N. 103.— AUS. 

4052 V. .] — ^ Accused was 

charged on three counts with having 
obtained money from the Naval Dept, 
by false pretences. In the cross- 
examination of one of the witnesses 
for the Crown evidence was elicited 
to the effect that the accused had 
repaid to the Dept, a certain sum of 
money. Crown called evidence to 
show that the repayment in uuestion 
was in respect of alleged defalcations 
other than those charged : — Held : 
evidence objected was properly ad- 

J. — VOL. XIV. 


mittod dll the ground that where one 
party introduces in evidence part of a 
transaction th<^ otlun* party may 
answer that evidence by proving thti 
balance of ihe transaction, so as to 
show that the complexion sought/ to 
be given is not the right one. — R. r. 
Donouiiue, 1 1 91 7 j V. L. R. 449. — AUS. 

4052 vi. .1 — R. j^Durociier 

(1882), 12 R. L. O. S. 697.— CAN. 

4052 vii. .] — Deft, was in- 

dicted for obtaining from one H. a 
promissory note with intent to defraud. 
Tlic ovldeucc showed that on May 4, 
1887, deft. ^8 agent call(5d on H., Si- 
obtained from him an order addressed 
to deft, to deliver to H., at R., thirty 
bushels of Blue Momitain improved 
Seneca fall wheat, which H. was to 
put out on shares, & to pay deft. $240 
when delivered. Sc to equally divide 
the produce thereof with the holder of 
the order, after deducting said amount. 
On May 23, deft, called, produced the 
order. Sc by false Sc fraudulent repre- 
sentations as to the (piality of the 
wheat, & his having fnll control of it, 
its growth & yielding qualities, & that 
a note deft, requested liim to sign was 
not negotiable, induced H. to sign the 
not(5. Evidence was received, under 
objection, of similar frauds on others, 
showing that deft, was at the time 
engaged in practising a series of 
systematic frauds on the community : 
— Held : the evidence objected to was 
properly receivable. — R. v. Hope 
(1889), 17 O. R. 463.— CAN. 

4052 viii. .]— R. v. McCul- 

LOUGH Sc McGillis (1901), 21 O. L. T. 
306.— CAN. 

4052 ix. ^.] — On an indict- 

ment charging accused with having 
obtained goods by false pretences from 
a CO. with intent to defraud, so soon 
a.s it has been proved that he did the 
act charged, evidence of false repre- 
sentations made to persons other tlian 
the president & general managoi* of 
such CO., on other & distinct occasions, 
is admissible to show that accused, at 
the time ho made the false repre- 
sentations to the president & general 
manager of the co. on whoso informa- 
tion the prosecution was brought, was 
pm*8uing a course of similar acts. — 
R. V. Komiensky (1903), Q. R. 12 K. B. 
463.— CAN. 


4052 X. — On a charge 

against accusc.d of cheating by falsely 
representing that he was the dewan of 
an est/ate & could procure for the com- 
plainant appointment to the vacant 
post of manager to the estate, & 
thereby obtaining a sum of money as 
a pretended security deposit, evidence 
of instances of similar but uncon- 
nected transactions with other persons, 
before & after the date of the offence 
I charged, is admissible not to establish 
I the factum of the offence but to ^ 
that the transaction in issue was one 
of a systematic series of frauds, Sc that 
the intention of the accused on the 
particular occasion in question was 
dishonest Sc fraudulent. — R. v. 
Debendtia Trobad (1909), I. L. R. 
36 Calc. 573.— IND. 

4052 xi. Y. & W- 

were charged with having cheated B. 
Sc P., Sc thereby obtained fj'om thcin 
various sums of money : — Held : evi- 
dence was admissible that the same 
throe persons had on other occasions 
made proposals of much the same kind 
to other persons to whom they told a 
story, similar in all essential details 
down to the name of the proposed 
lender of the money. — R. v. Yakub 
Ali (1916), I. L. R. 39 All. 273.— IND. 


4052xii. .]— At a trial of a 

charge of obtaining money by false 
representations, evidence was admitted 
of similar representations having been 
made by the accused to other persons 
on the same day : — Held, : the evidence 
had been competently admitted. — 
Gallagher r. Baton, 11909] S. (J.) 
50 ; 46 Sc. L. R. 654 ; 1 S. L. T. 399.— 
SCOT. 


4052 xiii.-- .] — Where accused 

were charged with theft by means of 
false pretences in that they repre- 
sented to one M. that certain pieces of 
glass were rough Sc uncut diamonds 
Sc thereby induced him to purchase 
them, & a witness was culled who 
deposed that shortly prior to such 
representation ihe accused represented 
bo him that they were selling diamonds : 
— Held .- that as evidence of siimlar 
transactions was admissible to show 
giilltv knowledge the evidence was 
rightly admitted. — B. v. Keller & 
Parker (1914), C. 1*. D. ^91. — S. AF. 

0. Facta auhaequent to false 

c c 
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Sect, 4. — Relevant facie — Admisaibiliiy of evidence: 

Sub-sect, 2, B, (h) viii, & ixJ\ 

question prisoner had obtained an advance from 
a pawnbroker upon a chain which he represented 
to be a gold chain, but which was not so, & en- 
deavoured to obtain from other pawnbrokers 
advances upon a ring which he represented to be 
a diamond ring, but which, in the opinion of the 
witnesses, was not so. This ring was not pro- 
duced ; — Held : the evidence was properly 
admitted. 

(2) The law of evidence is the same in criminal 
& civil suits (Lord Coi^eridge, O.J.). — R. v. 
Francis (1874), L. R. 2 C. C. R. 128 ; 43 L. J, M. C. 
97 ; 30 L. T. 503 ; 38 J. P. 469 ; 22 W. R. 603 ; 
12 Cox, C. 0. 612, C. C. R. 

Annotations : — As to (1) Apld. R. v, Rhodes, [1899] 1 Q. B. 
77 ; R. V, Ollis, [1900] 2 Q. B. 758. Consd. R. u. Bond, 
[19061 2 K, B. 389. Befd. R. v. Cooper (1875), 1 Q. B. D. 
19 ; Blake 9. Albion Life Aaece. Soc. (1876), 45 L. J. Q. B. 
663 ; R. V. Stephens (1888), 58 L. T. 776 ; R. v. Moan 
(1904), 69 J. P. 27 ; R. r. Wyatt, [1904] 1 K. B. 188 ; 
R. V. Charlesworth (1910), 4 Cr. App. Rop. 167 ; K. v. 
Stone (1910), 6 Cr. App. Rep. 89 ; R. v. Mason (1914), 
111 L. T, 336. 

4057. — : .] — (1) The Criminal Evidence 

Act, 1898 (c. 36), does not enable a deft, to give 
evidence before the grand jury. 

(2) On the trial of an indictment for obtaining 
goods by false pretences, if the case for the prose- 
cution is that deft, carried on a sham business, 
evidence of acts by deft, subsequent, as well as 
anterior, to the act charged in the indictment is 
admissible. — R. v. Rhodes, [1899] 1 Q. B. 77 ; 68 
L. J. Q. B. 83 ; 79 L. T. 360 ; 62 J. P. 774 ; 47 
W. R. 121 ; 15 T. L. R. 37 ; 43 Sol. Jo. 45 ; 19 
Cox, C. C. 182, C. C. R. 

Annotations: — As to (2) Consd. R. v. Ollis, [19001 2 Q. B. 
768 ; R. V. Wyatt, [1904] 1 K. B. 188 ; R. v. Bond, 

[1906] 2 K. B. 389. Refd. R. v. Smith (1905), 92 L. T. 

208 ; R. r, Charlesworth (1910), 4 Cr. App. Rep. 167 ; 
R. V. Stone (1910), 6 Cr. App. Rep. 89 ; R. r, Boyle & 
Merchant, [1914] 3 K. B. 339 ; R. v. Mason (1914), 111 
L. T. 336. Generally, Mentd. R. v. Saunders (1898), 
63 J. P. 24. 

4058. .] — R. V, Smith, No. 3931, ante, 

4059. .] — R. V, Ellis, No. 3819, ante, 

4060. .] — Upon the trial of an indict- 

ment for obtaining money by false pretences by 
means of worthless cheques, evidence of other & 
similar frauds by prisoner, given in support of an 
indictment for a similar fraud upon another person 
in respect of which i^risoner was acquitted, is 
relevant & admissible as illustrating a course of 
conduct showing an intention to defraud. — R. v, 
Ollis, [1900] 2 Q. B. 758 ; 69 L. J. Q. B. 918 ; 
83 L. T. 251 ; 64 J. P. 618 ; 49 W. R. 76 ; 16 
T. L. R. 477 ; 44 Sol. Jo. 593 ; 19 Cox, C. C. 554, 
C. C. R. 

Annotations : — Consd. R. v. Bond, [1906] 2 K. B. 389. 
Apld. R. V. SheUaker, [1914] 1 K, B. 414. Refd. R. v. 
Wyatt, [1904] 1 K. B. 188 ; R. v. Smith (1905), 92 L. T. 
208 ; R. V. Boyle & Merchant, [19141 3 K. B. 339 ; 
Perkins v. Jeffery, [1915] 2 K. B. 702 ; R. v. Thompson, 
[1917] 2 K. B. 630 ; R. v. Lovegrove, [1920] 3 K. B. 643. 

4061. .] — On a charge of obtaining 

by false representations, evidence of other earlier 
false statements is admissible to negative a defence 
of belief that the later representations were true. — 
R. V. toARLESWORTH (1910), 4 Cr. App. Rep. 167, 

4062. .] — R. V , Fisher, No. 3925, 

ante, 

4063. •] — On a charge of obtaining 

by false pretences evidence of^ exactly similar 
conduct by deft, on a previous occasion when a 
similar offence was alleged, though no charge was 


made, to that alleged at the trial is admissible. — 
R. V, Wilks (1914), 10 Cr. App. Rep. 16, C, C. A. 

4064. , .] — R. V, Burlison, No. 3976, 

ante, 

Obtaining money on forged instrument.] — 

See No. 4089, post, 

4065. Reiteration of same false pretence.] 

— Evidence is admissible of false pretences dis- 
tinct from & made prior to those charged. A re- 
iteration by deft, of the false pretence alleged, made 
subsequently to obtaining the money, & to persons 
other than prosecutor may be proved in evidence. 
— R. V, Hamilton (1845), 1 Cox, C. C. 244. 

4066. Same false pretence made to other 

persons.] — Prisoner inserted an advertisement in 
a newspaper offering emploj^ent to persons who 
would transmit him one shilling’s worth of postage 
stamps, && giving an address. The advertisement 
contained false statements, & upon his being 
apprehended six envelopes addressed to him & 
containing a reply to the advertisement, & a 
shilling’s worth of postage stamps were found upon 
him. 281 other letters contained in a sealed bag 
were produced on the trial by a clerk from the 
post office, & on the bag being opened the letters 
were taken out & read, & appeared to be addressed 
to prisoner replying to his advertisement, &- en- 
closing each one shilling’s worth of postage stamps. 
These 281 letters had been stopped & opened by 
the post office authorities before delivery to 
prisoner, & had never been in his possession, or 
their contents brought to his knowledge ; nor was 
there any proof as to their authenticity or other- 
wise : — Held : they were admissible agai^t 
prisoner on an indictment charging him with 
obtaining, attempting to obtain, money by 
false pretences from four persons other than the 
writers of the letters. — R. v. Cooper (1875), 1 
Q. B. D. 19 ; 45 L. J. M. C. 15 ; 33 L. T. 754 ; 40 
J. P. 150; 24 W. R. 279; 13 Cox, C. C. 123, 
C. C. R. 

Annotation : — Mentd. R. v. Silverlock (1894), 63 L. J. M. C. 

233. 

4067. Obtaining credit by fraud — Other fraudu- 
lent obtainings.] — Upon an indictment for obtain- 
ing credit by means of fraud, it was proved that 
deft, hired furnished ai)artments from prosecutrix 

occupied them for three days, when he left 
without paying for them or for the food supplied 
to him. Evidence was admitted that a short 
time previously to the particular transaction deft, 
had gone to several houses & hired apartments & 
left without paying, & that he still owed the mone^ 
when he went to the house of prosecutrix : — Held 
the evidence, being evidence of similar acts com 
mitted by deft, at a period immediately precedinf 
the commission of the alleged offence, was ad 
missible as tending to establish a systematic cours* 
of conduct, & as negativing any accident or mistak< 
or the existence of any reasonable or hones 
motive on his part. — R. v, Wyatt, [1904] 1 K. P 
188 ; 73 L. J. K. B. 15 ; 68 J. P. 31 ; 62 W. B 
285 ; 20 T. L. R. 68 ; 48 Sol. Jo. 85 ; 20 Cos 
C. C. 462, C. C. R. 

Annotations : — Consd. R. v. Bond, [1906] 2 K. B. 389. Folli 

R. V. Walford (1907), 71 J. P. 215. Refd. R. v. Smit 

^905)^, ^9^2 L. T. 208 ; R. v. Charlesworth (1910), 4 Cr. Apj 

4068. .] — Deft, was charged that h< 

in incurring a debt Sc liability to a person who 1 
apartments, unlawfully did obtain credit for tl 
amount of the debt & liability by means of frar 
other than false pretences. Evidence was a< 


rem^etUaiwm — Proof of of representation, to prove the insolvency I an evidence of their knowledge of 

/om^i/.]— -Evidence is admissible of of defts. & a very short time after the falsity when they made it. — R. 

facts which are subsequent to the false false representation had been made, as ' Boyd. [1896] Q. R. 5 Q. B. 1. — CAN, 
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mitted of other cases in which deft, had shortly 
before obtained credit from persons letting houses 
or apartments, & also from a tradesman for goods 
supplied : — Held : the evidence was admissible 
as tending to establish a system & to negative 
accident or mistake. — R. v. Walford (1907), 71 
J. P. 215, C. C. R. 

4069. Must be criminal oilences.] — 

R. V, Baird, No. 3936, ante. 

ix. Forgery. 

4070. Forgery — Other forgeries.] — On an indict- 
ment under Forgery Act, 1830 (c. 06), s. 19, for 
engraving or uttering notes of a foreign prince, 
evidence of a recent engraving or uttering notes 
of another foreign jirince is admissible, in proof 
of a guilty knowledge. — R. v. Balls (1836), 1 
Mood. C. C. 470, 0. C. R. 

4071. .] — R. V. Kennaway, No. 3922, 

ante. 

4072. Uttering forged document — Uttering of 
other forged documents.] — R. v. Tattersall 
( 1801), cited in 1 Bos. & P. N. R. at p. 93 ; 2 
Leach, at p. 984 ; 127 E. R. 394. 

Annotations : — Reid. 11. v. Wylio (1804), 1 Boe. & P. N. R. 

92 ; 11. V. FrauciH (1874), L. R. 2 (J. C. R. 128. 

4073. .] — R. V. Wylie, No. 3892, 

ante. 

4074. .] — Upon an indictment for 

uttering a forged bank-note knowing it to be 
forged : to show prisoner’s knowledge of the note 
mentioned in the indictment being a forgery, 
evidence is admissible of his having a short time 
before uttered another forged bank-note of the 
same manufacture & of a number of others like- 
wise of th(3 same manufacture with his liandwriting 
on the back of them, having been in circulation. — 
R. V. Ball (1808), 1 Camp. 324 ; Russ. & Ry. 132. 
Annotations: — Consd. R. v. Gibson (1887), 18 Q. B. D. .').‘I7. 

Re!d. R. V. Foster (1855), 24 L. J. M. C. 134 ; R. v. 

Colclough (1882), 15 Cox, C. C. 91. 


4075. .] — In order to show a guilty 

knowledge, on an indictment for uttering forged 
bank-notes, evidence of another uttering, subse- 
quently to the one charged, is not admissible, 
unless the latter uttering was in some way con- 
nected with the principal case, or it can be shown 
that the notes were of the same manufacture. — 
R. V. Taverner (1809), 4 C. & P. 413, n. 

4076. .]— R. V. Hodgson (1827), 1 

Lew. C. C. 103. 

4077. .] — If a second uttering be 

made the subject of a distinct indictment, it can- 
not be given in evidence to show a guilty know- 
ledge in a former uttering. — R. v. Smith (1827), 
2 C. & P. 633. 

Annotation : — Refd. R. v. Furscy (1833), 6 C. & P. 81. 

4078. .] — Qu. : if a former uttering 

of a supposed forged note can be given in evidence 
to show guilty knowledge, without producing the 
note, & proving it to be forged. — R. v. Phillips 
( 1829), 1 Lew. C. C. 105. 

4079. .] — Forged notes of another 

bank may be given in evidence to show guilty 
knowledge, though the subject of another indict- 
ment against the same party. — R. v. Kirkwood 
( 1830), 1 Lew. C. C. 103. 

4080. .] — R. V. Martin (1830), 1 

Lew. C. C. 104. 

4081. .] — Scmblc : on an indictment 

for uttering a bill of exchange with a forged 
acceptance, knowing the acceptance to be forged, 
other forged bills of exchange precisely similar, 
passed to prosecutor by prisoner, may be given 
in evidence to show a guilty knowledge in prisoner, 
though they were not passed till about a month 
after the uttering for which prisoner is tried. — 
R. V. Smith (1831), 4 C. &; P. 411. 

4082. .1 — Prisoner was charged with 

forging a bill of exchange ; there were also counts 
for uttering the bill knowing it to be forged. The 

inadvertently placed under the sheet 
which i8 brought into contact with the 
die ; this second sheet receives an 
impression, but of a fainter character, 
& one which can bo distinguished 
from the impression made on the outer 
sheet. These second sheets are termed 
“ blinds,” & are never supposed to 
bo issued by the Stamping Department, 
or regarded as gonumo stamps. Th(5 
principal defence was that when 
prisoner sent to purchase genuine 
stamps at the Custom House, his 
raesHonger, cither deceived by the guilty 
party or in collusion with him, brought 
back those ” blinds,” which were then 
innocently sold by prisoner. To meet 
this defence, counsel for the Crown 
proposed to give in evidence several 
documents from the files of the Q. B. 
Div., which were on forms headed 
with the printed device used on 
prisoner’s forms. Sc date-stamps on 
which were proveui by the evidence 
of an expert to have been made with 
the same instrument as the forged 
stamps on the documents the subject 
of the indictment ; & in the prisoner’s 
office implements were fomitl suitable 
for the forging of such stamps. These 
documents were submitted by the 
learned judge to the jury, notwith- 
standing that prisoner’s counsel ob- 
jected to their reception on the 
ground that there was not sufficient 
evidence to connect the prisoner with 
them : — Held : there was sufficient 
evidence to connect prisoner with these 
documents, & of their liaving been 
uttered by him ; & they were rightly 
submitted to the Jury as evidence of 
gruilty knowledge in uttering the 
stamped instruments which were the 
subject-matter of the indiotraont. — 
R. V COLCLOUGH (1882), 10 L. R. Ir. 
241.— IR. 
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4070 i. Forgery — Other forgeries .] — 
Prisoner, the cashier in the Registrar 
General’s office, was charged with 
forging a receipt. It was prisoner’s 
duty to pay daily into the bank the 
moneys received in the office, & a 
deposit book was kept showing the 
amounts paid in & purporting to be 
receipted by the bank teller. This 
book was signed by prisoner with a 
fictitious name, there being no such 
person in the bank. It was proved by 
the bank deposit slip that prisoner had 
laid in less amount than that shown 
n the book, which was the correct 
amount received in the office. To 
prove that the doflciency was not 
accidental, a number of bank slips & 
similar forged receipts in the book 
were put in evidence, showing deficient 
amounts paid into the bank on the 
days immediately before Sc after the 
date of the forgery charged : — Held : 
the evidence was rightly admitted. — 
R. V. Hiddilston (1889), 10 N. S. W. 
L. R. 280.— AUS. 

4070 ii. .] — Prisoner was 

indicted along with W. ; the first count 
charging W. with forging a circular 
note of the National Bank of Scotland ; 
& the second with uttering it knowing 
it to be forged. Prisoner was charged 
as an accessory before the fact. 
Evidence was admitted showing that 
two persons named F. & H. had been 
tried & convicted in M. of uttering 
similar forged circular notes, piintcd 
from the same plate as those uttered 
by W. ; that prisoner was in M. with 
F., they having arrived & registered 
their names together at the same 
hotel, & occupied adjoining rooms; 
that after F. &; H. had been oonvlotea 


on one charge, they admitted their ' 
guilt on several others ; & a number ! 
of these circular notes were found on i 
F. Sc H., which were produced at the ! 
trial of prisoner. Before the evidence 
was tendered, it was proved that 
prisoner was in company with W., who 
was proved to have utt-(5ro<i similar 
notes : — Held : the evidence was 

properly received in proof of the guilty 
knowledge of prisoner. — R. v. Bknt , 
(1886), 10 O. R. 557.— CAN. I 

.] — Ex p. IIoKE 1 

.1. L. O. S. 705.— CAN. 

4070 iv. .] — R. r. McLean 

(1906), 39 N. S. R. 147 ; 1 E. L. R. I 
334.— CAN. 

4070 V. .1 — A series of 

similar transactions wffiich are not the 
offence charged can only bo used as 
evidence of the intention of the 
person who forged the document Sc 
not as evidence of forgery. — Krishna 
Govinda Pal v. R. (1915), I. L. R. 
43 Calc. 783.— IND. 

4072 i. Uttering forged document — 
Uttering of otJter forged dA)cnm^nts .] — 
On a prosecution for uttering a forged 
cheque knowing it to have been forged, 
evidence of the prisoner having pre- 
viously uttered a forged bill is admis- 
sible. — R. V. James (1877), 3 V. L. R. 
11.— AUS. 

4072 ii. .] — Prisoner, who 

had been Stamp Distributor of the 
O. B. Div., was indicted for uttering 
three law forms with foi’ged stamps 
impressed thereon. The forms which 
were the subject of the indictment 
wore those ordinarily used by the 
Stamp Distributer of the Exch. Div., 

& bore his particular mark. It some- 
times happens that. In the process of 
stamping, a second sheet of paper is 


c c 2 
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Sect, 4 . — Relevant facta — Admissibility of evidence : 

Svh-aect, 2, /?. {h) ix,^ a?., xi. <S^ti,] 

bill forged was for £30. Another bill for £20 
purporting to be accepted by the same person & 
uttered by prisoner, was put in evidence to show 
guilty knowledge. The bill for £20 when uttered 
by prisoner had on the back of it several indorse- 
ments ; — Held : evidence was admissible to show 
that the indorsements on the bill for £20 were all 
forged, for the purpose of showing the guilty I 
knowledge of prisoner at the time he uttered the * 
bill.—R. V, Dunn Crow (1843), 8 J. P. 9. 


4083. .]— R. V, Jackson (1848), 3 

Cox, C. C. 89, n. 

4084. .] — R. r. Edwards (1848), 3 

Cox, C. C. 89, n. 

Annotation Refd. H. V. Plilllips (1848), 3 Cox, C. C. 88 . 

4085. .] — Qu, : on an indictment for 


uttering a forged acquittance, not being an in- 
strument of ordinary transmission from hand to 
hand, can similar instruments, uttered by prisoner 
on other occasions, be given in evidence to prove 
a guilty knowledge. — R. v. Piiiunips (1848), 3 Cox, 
C. C. 88. 

4086. .] — On a trial for uttering a 

forged note, scienter, the admissibility of evidence 
of otlier utterings is not affected by the case of 
R. V. Oddy, No. 4G19, post. Such evidence may , 
be given on such a charge. — R. v. Green (1852), • 
3 Car. & Kir. 209. 

4087. .]— R. V, Moore (1858), 1 

E. & E. 73. 

Annotation : — Mentd. Tt v. Colcloiigh (1882), 15 Cox, C. C. 92. 

4088. — — .] — Upon an indictment for 

uttering a forged bill, the previous uttering by 
prisoner of other biUs forged in other names may 
be given in evidence in proof of guilty knowledge. 
~R. V. Salt (18(32), 3 E. & E. 834. 

4089. .] — By means of a cut-out- 

cover letter applt. with three others obtained an 
envelope with a post-mark upon it of a time before 
the start of a horse race, & they dispatched this 
envelope by the agency of one of tlieir number, | 
a i)Ostman, to a bookmaker, after the result of the 
race liad been ascertained, enclosing in it a betting- 
slip purporting to make a bet on the race in ques- 
tion with the intent to defraud the bookmaker : — 
Held : upon this indictment for endeavouring to 
obtain money from a bookmaker, evidence could 
be given of a similar attempt made by these men 
on the same day cfc in the same way to obtain 
money from another bookmaker. — R. v, Howse 
( 1912), 107 L. T. 239 ; 7(J J. P. 151 ; 28 T. K R. 
186 ; 56 Sol. Jo. 225 ; 23 Cox, C. C. 135 ; 7 Cr. 
App. Rep. 103, C. C. A. 

4090. Possession of other forged docu- 

ments.] — Evidence of uttering a bill of exchange 
knowing it to be forged. And other forged bills 
upon the same house, which were found upon 
prisoner at the time of his apprehension : — Held : 
admissible as evidence of guilty knowledge. — 
R. V, Hough (1806), Russ. & Ry. 120, C. C. R. 

4091. .] — R. V, Millard (1813), Russ. 

Ry. 245, C. C. R. 

Annotation : — Re!d. R. v. Francis (1874), 22 \V. K. 663. 

4092. .] — R. V. Sunderland (1828), 

1 Lew. C. C, 102. 

4093. .] — Applt. was convicted of the 

uttering of a forged deed. Plvidence had been 


tendered & admitted that two other deeds alleged 
to be forged were found in the possession of applt. 
pointing to a systematic course of swindling by 
the same method. But these deeds were found 
in the possession of applt. after the date of the 
offence charged in the indictment : — Held : the 
evidence was admissible, & this was so whether 
the forgery of these deeds took place before or 
after the commission of the offence charged. — 
R. V, Mason (1914), 111 L. T. 336 ; 78 J. P. 389 : 
24 Cox, C. C. 305 ; 10 Cr. App. Rep. 169, C. C. A. 
Annotation : — Refd. R. v. B 05 le & Morchant, [1914] 3 K. B. 

339. 

4094. Possession of implements for forgery — 
Possession of other similar implements.] — (1) Z. 

was charged with feloniously having in his pos- 
session a lithographic stone, on which was en- 
graved a portion of a Dutch coupon. In the 
presence of an agent of the Dutch consulate, 
of the i)erson who signed the coupons, & after Z. 
had been told that if he had had anything to do 
with the lithographing it would be better for him 
to tell it, he made a statement : — Held : IRat 
statement was admissible in evidence against him. 

(2) A second lithographic stone was found in 
Z.’s lodgings, in respect of which another indict- 
ment liad been preferred against him : — Held : 
it was competent for the prosecution to 
evidence on the trial of tlie first indictment of 
what was on the second stone. — R. v, Zeigert 
( 1867), 31 J. P. 598 ; 10 Cox, C. C. 555. 

4095. .] — R. V, Albrecht (1910), 1 

Cr. App. Rep. 231, C. C. A. 

x. Coinage Offences, 

4096. To prove guilty knowledge — Making 
counterfeit coin — Uttering counterfeit coin.] — On 

the trial of an indictment for making counterfeit 
coins, evidence of uttering a counterfeit coin is 
admissible if it tends to prove scienter. — R. v, 
Rowlands (1909), 3 Cr. App. Rep. 224, C. C. A. 

4097. Uttering counterfeit coin — Uttering 

coin of different denomination.] — On an indict- 
ment for uttering a counterfeit crown piece know- 
ing it to be counterfeit, proof that prisoner, on a 
day subsequent to the day of such uttering, 
uttered a counterfeit sliilling, is admissible to 
prove the guilty knowledge of i)risoncr. — R. v. 
Eorster (1855), Dears. C. C. 456 ; 19 J. P. 280 ; 
3 C. L. R. 681 ; 6 Cox, C. 521 ; sub nom. R. v. 
Poster, 24 L. J. M. C. 134 ; 25 L. T. O. S. 119 ; 
1 Jur. N. 8. 407 ; 3 W. R. 411, C. C. R. 

4098. Previous conviction for uttering 

not admitted.] — On an indictment for uttering a 
counterfeit coin after a i^revious conviction, such 
previous conviction for uttering false coin cannot 
be put in evidence for the purpose of proving 
guilty knowledge. — R. v. Goodwin (1867), 10 
Cox, C. C. 534. 

4099. Unlawful possession of counterfeit 

coin — Possession of others at subsequent date.] — 

R. V, Harrison (1834), 2 Lew. C. C. 118. 

4100. Possession of coining implements — 

Evidence of uttering counterfeit coin.] — Prisoner 
was indicted for knowingly & without lawful 
excuse having in his custody & possession a mould 
on which was impressed the figure & apparent 
resemblance of the obverse side of a half-crown. 
The mould was found in the house of prisoner, 


PART XII. SECT. 4, SUB-SECT. 2.— 
B. (h) X. 

d. To prove guilty knowledge — Utter' 
ng counterfeit coin — Possession <£• 
attempted disposal — Coins of an un^ 
usual kind .] — Evidenoo of thc^ pos- 
session & attempted disposal of coins 


of an unusual kind is relevant on a 
chaige of uttering such coins soon 
afterwards when the factum of utteiinfi; 
I is denied. — R. v. Nur Mahomeu (1883), 

I I. L. R. 8 Bom. 223.— IND. 

e. Unlawful possession of coun- 

terfeit coins — Uttering other counter^ 


felt coin. > “Where two panels were 
chained with having base coin in their 
possession at the time of uttering ot her 
base coin : — Held : it was sufficient 
to establish the offences under the 
statute against both prisoners, to show 
that they were acting under a common 
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who had previously passed a bad half-crown ; 
but there was no evidence to show that the half- 
crown had been made in the mould ; — Held : there 
was sufficient evidence to go to the jury. 

Upon a trial for felony, other felonies which 
have a tendency to establish the scienter may be 
given in evidence for that purpose. — R. v. Weeks 
(1801), Le. & Ca. 18 ; 30 L. J. M. C. 141 ; 4 L. T. 
373 ; 25 J. P. 357 ; 7 .Tur. N. 8. 472 ; 9 W. R. 
553 ; 8 Cox, C. C. 455, C. C. R. 

Annotation Befd. II. r. Bond, [1906] 2 K. B. 389. 


xi. Malicious Damage to Property. 


4101. Administering poison to horses — Admini- 
stration of poison on another occasion.]— On an in- 
dictment for administering sulphuric acid to eight 
horses, with intent to kill them. Prosecutor may 
give evidence of administering, at different times, 
to show the intent. — R. v. Mogg (1830), 4 C. P. 
304. 

4102. Arson — Presence at former incendiary 
fire.] — A. was indicted for wilfully setting fire to 
a rick, by firing a gun, close to it, on Mar. 29 : — 
Held : evidence that the rick was also on fire on 
Mar. 28, & that prisoner was then close to it, 
having a gun in his hand, is receivable to show 
that the fire on the 29th was not accidental. — R. 
V. Dossett (1840), 2 Car. Kir. 300 ; 2 Cox, C. C. 


243. 

Annotation : — Consd. Makin v. A.-G. for New South Wales, 
11891] A. C. 57. Refd. R. v. Harris (18G4), 4 F. & F. 342 ; 
R. V. Bond, 11900] 2 K. B. 389. 

4103. — .]— R. r. Taylor, No. 3928, 

ante. 

4104. .] — R. V. Harris, No. 3975, ante. 

4105. Intent to defraud insurance company 

— Previous claims.] — Upon a trial for arson with 
intent to defraud an insurance company, evidence 
that prisoner had made claims on two other in- 
surance companies in respect of fires, which had 
occurred in two other houses, which he had 
occupied previously in succession, was admitted 
for the purpose of showing that the fire which 
formed the subject of the trial was the result of 
design & not of accident. — R. v. Gray (1800), 
4 P. & F. 1102. 

Annotaiions : — Consd. R. r. Flannagaii & Higgins (1884), 
15 Cox, C. C. 403 ; Makin v. A.-G. for New South Wales, 
[1894] A. C. 57. Refd. H. v, Francis (1874), L. R. 2 
(J. C. R. 128 ; R. v. Bond, [1906] 2 K. B. 389. 


xii. Other Cases, 

4106. Making false declaration — Evidence of 
contemporaneous forgeries to support declaration.] 

— Where a person is indicted for having made a 
false declaration as to a fire having taken place 
at his house, evidence may be given, that, with 
the declaration, he sent a certificate, which stated 
the fire to have occurred, & that tht 3 signatures to 
that certificate are all forgeries, as this evidence 
may go to show that the declaration was wilfully 
false. — R. V. Boynes (1843), 1 Car. & Kir. fi5. 

4107. Evidence of previous false declara- 

tion.] — Applt. was convicted of suborning .1. 
to make a false statement for insertion in a register 
of birtlis. At the trial evidence was admitted 
that applt. had made a false entry in a register of 
births on a previous occasion : — HeM : the evi- 
dence, being relevant to the issue in this case, was 
properly admitted. — R. v. Saldanha (1920), 90 
L J. K. B. 97 ; 123 L. T. (324 ; 85 J. P. 47 ; 2(3 
Cox, C G. 630, C. 0. A. 

4108. Living on earnings of prostitution —Charge 
made as to one day — Evidence as to other days.] — 

R. V. Hill, R. v. Churchman, No. 3910, ante. 

4109. Betting on licensed promises— Betting 
slips found — Evidence of similar slips in use on 
premises at previous dates.] — Deft, was indicted 
for offences against the Betting Act, 1853 (c. 119), 
committed on Nov. 13. He had been arrested in 
a public-house, & ui>on him were found betting 
slips containing the names of horses, the amounts 
for which they were to be backed, & the names 
of the persons backing them. In the parlour of 
the public-house were found a large number of 
betting slips of the same chai’acter as those fomid 
on deft. Evidence was admitted to show Hiat 
betting slips similar to those found on deft. <fc to 
those found on the premises ou Nov. 13 had 
previously to that date been frequently ri^ceived 
from customers at the public-house by the licensee, 
& had been forwarded on by liim t-o deft. 
Held : such evidence was admissible. — R. v. 
Mean (1904), 69 J. P. 27 ; 21 T. L. R. 172, < 
Annotation : — Reid. R. v. Roclley, [1913] 3 K. B. 468. 

4110. Permitting persons of disorderly character 
to assemble on licensed premises — Assembly of 
prostitutes — Evidence of previous attendances of 


tlosig-n ill uttoriiiy:, alUiougrh ono of 
t liom only liatl possession of the base 
i-.oiii. — H.M. Advocate v. Sutherland 
„ Gibson (1848), 1 J. Shaw, Just. 135. 

-SCOT. 

PART XII. SECT. 4, SUB-SECT. 2.~ 
B. (h) xi. 

f. Arson — J ntent to defraud insur- 
ance CO. — Conspiracy — Previous sug- 
gesiion ,.] — Deft, was tried <Sc convicted 
14)011 a charffo of conspiring with G. 
to coinniit an indictable offence, 
namely, with intent to defraud, to set 
lire to a store belonging to deft. : — 
Held : tliere was legal evidence to 
support tlio conviction. At the trial 
L. swore that nearly a year before the 
fire in question, deft, suggested to him 
(L.) that he (L.) should burn down a 
building belonging to deft., which deft, 
told L. was insured for $600 : — Held : 
the evidence of L. was of a similar act 
to that charged, whether it were looked 
at as an attempt to form a conspiracy 
with L., which failed, or an attempt to 
commit the crime of arson itself, the 
intent of arson being the intent of a 
conspiracy to commit it. — R. v. W 11 . 8 ON 
(1911), 19 W. L. R. 657 ; 1 W. W. R. 
272.— CAN. 

g. Destroying trees — Similar acts — • 
Subject of another indictment .] — Two 
indictments were preferred against 
defts. for feloniously destroying the 


fruit trees respectively of M. & C’. j 
The offences charged were i)roved to 
liave been committed on the same 
night, & the injury complained of was 
done in the same manner in both cases. 
Defts. were put on their trial on the 
charge of destroying M.’s trees ; & 

evidence relating to the offence <?harged 
in tlio other indictment was admitted 
as showing that the offences had been 
committed by the same person : — 
Held : the evidence was properly 
received. — R. v. McDonald (1886), 10 
O. R. 553.— CAN. 

PART XII. SECT. 4, SUB-SECT. 2.— 

B. (h) xii. 

h. Bribery — Atiempt to bribe police 
officer — Evidence of previous attempts .] — 
The applt. was informed against on a 
charge of attempting to bribe a 
detective officer ou Fob. 21, 1903. At 
the trial the officer gave evidence of a 
previous attempt to bribe him on 
Fob. 4 ; — Held : evidence might be 
given of a similar offence upon 
prior date. — R. v. Small (1903), 5 
W. A. L. R. 85.— AUS. 

k. Conspiracy to defraud munid- 
pality — Evidence of other attempts.}— 
Applt. was indicted & convicted of 
conspiring with S. & others to defraud 
a municipality by fraudulent moans. 
The municipality had been defrauded 
at three different places, & accused 


could liave been convicted of con- 
spiracy with a diffciM'iit person in each 
place. There was no evidence to show 
that these persons were connect, oil in 
any way or even knew one another : — • 
Held : evidence regarding the further 
offence was admissible. — Rai'Lev v. 
R., [1914] 17 W. A. L. R. ,36.— AUS. 

l. Conspiracy to defraud — Other 
attempts.] — R. r. Sheppard (1893), 
Q. R. 4 Q. B. 470.— CAN. 

m. Secret commission — Evidence of 
previous payments of secret commission.] 
— Accused, a conductor in the employ 
of C. N. R., whose duty it was to spot 
cars for the use of farmers under the 
Grain Act, was convicted for having 
accepted certain sums of money from 
farmers for spotting cars at a railway 
station on the railway, where there 
was no agent : — Held : evidence of 
other farmers, whoso names were not 
mentioned in the ciiarge, that they had 
paid the accused for spotting cars, 
although not admissible to jirove the 
main facts of the case, was admissible 
to rebut by anticipation the defence 
of innocent motive Sc want of design, 
& to show the state of mind of the 
parties with regard to the facts proved. 
— -R. V. Howes (1914), 30 W. L. R. 
60 ; 7 W. W. R. 683 ; 20 D. L. R. 
283.— CAN. 

n. “ Wrongfully iP without legal 
authority besetting ” — Previous acts of 
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ASect, 4 . — Relevant fdcta — Admisaibility of evidence: 
Sub-sect, 2, B, (h) xii, C. ; aub-aects, 3, 4 
<£: 5, A,] 

same prostitutes.] — On the hearing of an informa- 
tion before two justices of the peace, preferred 
under the 9 Geo. 4, c. 61, against a person licensed 
to sell excisable hquors by retail, for that he did 
“ unlawfully & knowingly permit & suffer persons 
of notoriously bad character to assemble & meet 
together in his house & premises ” : — Held : it 
having been proved that on the occasion in ques- 
tion a number of prostitutes assembled & met 
together at the house of deft., it was admissible 
evidence against him that on a previous occasion 
several of the same prostitutes assembled & met 
together at his house. — Parker v. Green (1862), 
2 B. & S. 299 ; 31 L. ,T. M. O. 138 ; 0 L. T. 46 ; 
26 J. P. 247 ; 8 Jur. N. S. 409 ; 10 W. R. 316 ; 9 
Cox, 0. C. 169 ; 121 E. R. 1084. 

4111. Libel — Evidence of other similar libels.] — 
To prove deft, author of a libel, evidence of other 
libels written by the same person & concerning 
the same subject may be received. — R. v, Pearce 
(1791), Peake, 106. 

Sec, further, Libel & Slander. 

4112. Aiding & abetting bankruptcy offence — 
Purchase at undervalue — Evidence of previous 
purchase at undervalue.] — When buying at an 
undervalue is charged as aiding & abetting a 
bankruptcy offence, evidence of a previous pur- 


chase by the accused at an undervalue is admis- 
sible against him. — R. v, Pinegold (1923), 17 
Or. App. Rep. 76. 

C, Criminal Acts of Accused subsequent to Charge, 

4113. General rule.] — R. v. Smith, No. 4081, 
ante, 

4114. Abortion.] — R. v, Calder, No. 3993, ante, 

4115. .] — R. V, Dale, No. 3998, ante, 

4116. .] — R. V, Palm, No. 3995, ante, 

4117. .] — R. V, Thomson, No. 3997, ante, 

4118. Wounding.] — R. v, Mahony, No. 4019, 
ante, 

4119. Poisoning.] — R. v. Geering, No. 3937, 
ante, 

4120. .] — R. V, Hbeson, No. 3882, ante, 

4121. .] — R. V, Armstrong, No. 3988, ante, 

4122. Rape.] — R. v, Rearden, No. 3914, ante, 

4123. Stabbing.] — R. v, Crickmer, No. 3920, ante, 

4124. Incest.] — R. v. Stone, No. 4012, ante. 


Sub-sect. 3. — ^Acts op known Third Party. 

4125. Betting on licensed premises — Conviction 
of bookmaker — Using same premises.] — On a sum- 
mons against the holder of a justices’ licence for 
suffering liis premises to be used in contravention 
of the Betting Act, 1853 (c. 119), the conviction 
I of a bookmaker for using the premises on the 


accused.] — In a prosecution for “ \\TonK‘ 
fully without legal authority bo- 
Hotting,” where the intention of dofts. 
is in question, evidence of previous 
aciij of the accused is admissible. — 
Toppin V. Feron (1907), 43 I. L. T. 

1 90.— IR. 

o. Perjury ci: mihornation of perjury 
— PrcHous attempts to suborn other 
persons not connected vrith charge. ] 
— Where accused was charged with 
perjury & subornation of perjury, & 
evidence was admitted, though not 
objected to at the trial, to the effect 
that accused had also attempted to 
suborn other persons not connected 
with the charge : — Held : its admis- 
sion must necessarily have, & had, in 
fact, prejudiced the accused, & that the 
conviction should therefore bo quashed. 
— R. V. AiJJ Atimed (1913), T. P. D. 
500.— S. AF. 

p. Sedition — Previous design evidenced 
by subsequent overt ac/s.)— It is not 
objectionable In an indictment under 
11 &; 12 Viet. c. 12, to libel a previous 
design as evidenced by subsequent 
overt, acts. — H.M. Advocate v. Gum- 
ming (1848), J. Shaw, Just. 17.— SCOT. 

Q. Poaching — Previous convictions 
for poaching offences. ] — In a case 
of poaching, previous convictions are 
relevant articles in evidence for the 
jury in determining whether the 
purpose for which a panel unlawfully 
entered land was to take or destroy 
game. — H.M. Advocate v. Granger 
(1863), 4 Irv. 4,32 ; 3G So. Jur. 3.— 
SCOT. 

r. Riotous mob ading of common 
purpose — Meeting held previous to date 
charged — Events at meeting — Subsequent 
action by authorities.] — Upon a charge 
that the nanels did form part of a 
riotous moD acting of common purpose, 
proof allowed that a meeting wets held 
previous to the date in the Indictment 
of the alleged mobbing & rioting, what 
took place at the meeting, & the action 
of the authorities subsequent to it. — 
H.M. Advocate v. Macleod (1888), 
1 White, 554.— SCOT. 

6. Keeping bawdy house — Evidence of 
had reputaiion.] — On a charge of keep- 
ing a bawdy house, evidence of the bad 
reputation of the house is inadmissible. 
— R. V. Hinder, [1923] 2 W. W. R. 


997 ; [19231 3 D. L. R. 707 ; 40 Can. 
Grim. Gas. 272.— CAN. 

PART XII, SECT. 4, SUB-SECT. 2.— C. 

4113 i. General rule.] — The conduct 
of an accused subsequent to the 
commission of the act charged is liighly 
Important & relevant whenever it 
tends to throw light upon that act, 
& the motive with which it was com- 
mitted, & the fact that the evidence 
bringing out such conduct shows 
incidentally the commission of acts 
of dishonesty or crime other than the 
one with which the accused is charged 
does not affect its admissibility. — 

R. V. Detain, [1918] 1 W. W. R. 505 ; 
29 Can. Grim. Gas. 389. — CAN. 

t. False pretencss.] — The jirisonor 
was charged on an indictment con- 
taining two counts : (1 ) obtaining 

money partly liy a false pretence ^ 
partly by a wilfully false promise, & 
(2) obtaining money by false pretences. 
He gave a cheque on a bank where ho 
had no account In part payment of a 
buggy. Evidence was given of several 
similar transactions at short intervals 
after the commission of the offence 
charged : — Held : evidence of the 
subsequent similar transactions was 
admissible, — R. v. Rowe (1909), 9 

S. R. N. S. W. 747.— AUS. 

a. Indecent assault.] — Upon the trial 
of prisoner, a school teacher, for 
an indecent assault upon one of his 
scholars, lie forbade the prosecutrix 
telling her parents what had happened. 
After the prosecutrix had given evi- 
dence of the assault, evidence was 
tendered of the conduct of the prisoner 
towards her subsequent to the assault : 
— Held : the evidence was admissible 
as tending to show the Indecent quality 
of the same transaction as that with 
which prisoner was charged. — R. v. 
Gnu'rK (1882), 46 U. C. R. 555.— CAN. 

b. Inducing witness to give false 
ciridence.] — Doe d. Craig v, Anglesea 
(Earl) (1743), 17 State Tr. 1139.— IR. 

PART XII. SECT. 4, SUB-SECT. 8. 

0 . Murder — Presence of witness at 
crime — Evidence of ]— Prisoner 

being indicted for the murder of H., 
the principal witness for the flrown 
stated that the crime was committed 


on Doc. 1, 1859, on a bridge over the 
river D., & that prisoner & S., who had 
been previously tried & acquitted, 
threw H. over tlio parapet of the bridge 
into the river, C'ounsel for the prisoner 
then proposed to prove by D. that S. 
was at his place, fifty miles off, on that 
evening, but the judge rejected the 
evidence, saying that S. might bo 
called, 8c if contradicted might be 
confirinod by other testimony. S. was 
called, & swore that he was not present 
at the time, but ho not being contra- 
dicted D. was not examined : — Held : 
the presence of S. was a fact material 
to the inquiry, & D. should have been 
admitted when tendered. — R. i?. 
Brown (1861), 21 U. C. R. 330.— CAN. 

d. Presence of a untness at par- 
ticular place at particular time .] — 
The statement of a witness for ttio 
defence, that a witness for the prose- 
cution was at a particular place at a 
particular time & consequently could 
not then have been at another place 
where the latter states ho was & saw 
the accused persons, is properly 
admissible in evidence, even though the 
witness for the prosecution may not 
himself have been cross-examined on 
the point. — R. v. Sakiiaram Mukundji 
(1874). 11 Bom. 166.— IND. 

e. .] — Upon a trial for 

stabbing with intent to kill, evidence 
havlmr been given that tlio offence 
was committed by the prisoner A., 
& B. being present, proof was admitted 
of an alibi of A. & B, — ^R. v. Nash 
(1832), 1 Graw. & D. 178.— IR. 

f. — — .]— Prisoners were in- 

dicted with one M., who was not on 
his trial, as principals in the first 8c 
second degrees, & some of tlie Grown 
witnesses stated that he was present 
at the commission of the crime 
Held : the prisoners might examine 
witnesses for the purpose of proving 
that M. was not present. — R. v. 
M‘Kenna (1838), Graw. & D,, Abr. C. 
579.— IR. 

g. Riot — Presence of untness at 
riot — Evidence of others as to his 
presence.] — Prisoners, with 0., who was 
not on his trial, were indicted for a 
riot, & one of the witnesses for the 
Crown deposed that he saw C. at the 
riot J/etd ; prisoners were entitled 
to examine witnesses to prove that G. 
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occasion in question for the purpose of betting 
with persons resorting thereto is not admissible 
in evidence for the purpose of proving that betting 
took place on the premises. — T aylor v, Wilson 
(1911), 106 L. T. 44 ; 76 J, P. 69 ; 28 T. L. B. 
97 ; 22 Cox, C. C. 647, D. 0. 


Sub-sect. 4. — ^Acts op unknown Person. 

4126. Forgery — In same handwriting.] — ^Upon 
an indictment charging one prisoner with having 
uttered a forged order, & charging another with 
having incited the former to the commission of 
such felony, evidence of other orders of the same 
character & in the same handwriting having been 
previously uttered by some person unknown, is 
not admissible against either of the prisoners, 
although the handwriting was proved to be that 
of the accessory. — R. v, Sullivan & Pearce 
(1846), 2 Cox, C. C. 80. 

4127. Arson — Previous attempts.] — Under an 
indictment for arson, where the prisoner was 
charged with wilfully setting fire to her master’s 
house : — Held : two previous & abortive attempts 
to set fire to different portions of the same premises 
were admissible, though there was no evidence to 
connect the prisoner with either of them. 

This evidence may be used for the purpose of 
showing that the present fire could not have been 
the result of accident (Sir F. Pollock, C.B.) — 

B. V. Bailey (1847), 9 L. T. O. S. 271 ; 2 Cox, 

C. C. 311. 

4128. Three card trick — Return of money to 


prosecutor.] — Whether a particular incident in the 
play of the three card trick is “ a fraud or unlawful 
device or ill practice ” within Gaming Act, 1846 
(c. 109), s. 17, is a question for the jury, provided 
that the cheating alleged must take place during 
the play. Evidence that immediately after prose- 
cutor complained of being defrauded a stranger 
gave him money is admissible as part of the rea 
(jester , — R. v. Moore (1914), 10 Cr. App. Rep. 54. 


Sub -SECT. 5. — Statements op Persons other 
THAN Accused. 

A, In General. 

4129. False denial by wife — In absence of 
husband.] — The false denial of the husband by the 
wife, though not directly proved to have been by 
his authority, or in his hearing, to custom-house 
officers coming to his house to search for uncus- 
tomed goods, immediately after discovered by 
them on his premises, is admissible evidence, as a 
part of the res g ester ^ on the trial of an information 
for penalties against the husband, for possessing 
the goods with a guilty knowledge. — A.-G. v. 
Good (1825), M‘Cle. & Yo. 286 ; 148 E. R. 421. 
Annotations : — Refd. Rc Disputed Adjudication (1850), 15 

L. T. O. S. 8. Mentd. Simpson v. Clayton (183(5), 2 BinK* 

N. C. -167. 

4130. Evidence of convicted persons — To estab- 
lish their alibi — Admissible on trial of prisoner for 
same offence.] — Where evidence is given that per- 
sons previously convicted of an offence, which ie 
now charged to have been committed by prisoner 


was not at tho riot.—K. v. Campbell 
(1831). Craw. & 1). Abr. C. 581, n,— IR. 

h. Forgery — Finding jpapers hear- 
ing counterfeit marks — In house of 
witness for defence — Accused having- 
similar 'papers in his possession .] — 
During the course of a police investi- 
gation into a complaint of theft, tho 
house of accused was searched, & a 
bundle of papers, about 58 in number, 
wore foimd, which were alleged to be 
forgeries, or preparations for forgeries. 
Accused was thereupon committed to 
the Ct. of Session on a charge under 
sect. 475 of tho Penal Code. A few 
days before tho trial of accused the 
police searched tho house of S., who 
was a witness for tho defence, & there 
discovered a batcli of suspicious papers 
which were produced at the trial, & 
put in as evidence against accused : — 
Held : the suspicious papers found in 
S.’s house were not admiasiblo in 
evidence against tho accused. — H. v. 
ABA.TI llAMCHANDRA (1890), I. L. K. 
15 Bom. 189. — IND. 

k. Brothel keeping — Evidence of 
female frequenting.] — A woman was 
charged in Scotland with keeping & 
managing as a brothel the house 
occupied by her. At the trial a police 
constable in his evidence stated that 
diu-ing the period in question he had 
observed a woman known to him as 
G. enter the house. Ho was then 
asked what he knew of the character 
of G., who was not tendered as a witness. 
Tho police magistrate sustained an 
objection to the question, & found the 
charge not proven : — Held : the evi- 
dence was competent as to the cha- 
racter of persons frequenting the house, 
& should have boon admitted. — 
MAcraF.usoN V. Crisp, [1919] 8. C. 
(J.) 1.— SCOT. 

l. Murder hy poisoning — Evidence 
of person tasting same draagM as 
deceased took. ] — In an indictment 
against B., for tho murder of D. by 
having administered to her a potion 
containing poison, F., who had tasted 
a portion of the same draught as the 
deceased had taken, was called as a 


witness, to describe her symptoms. 
G., a medical witness, was asked 
as to tho sympt oms of F. : — Held : 
such evidence was admissible, the 
medical witness, Q., having hoard 
the witness, F., give her evidence as 
to the symptoms, might bo asked 
whether in his opinion as a medical 
man, such symptoms were those of a 
person under the influence of poison. — 
R. V. Thompson (1849), 1 Ir. Jur. 207.— 
IR. 

m. Reset — Evidence as to character 
of person from whom accused received 
goods.] — In a suspension of a con- 
viction of the crime of reset : — Held : 
it was competent for prosecutor to 
lead evidence as to the character of 
the person from whom the accused in 
Ills declaration stated that he had 
received the goods alleged to have been 
resetted, & who was not in the Crown 
list of witnesses, &, though cited for 
tho panel, did not appear. — Gracie 
V. Stuart (1884), 11 R. (Ct. of Sess.) 
22 ; 21 Sc. L. R. 526.— SCOT. 

n. Incest — Evidence of mother as 
to paternity of daughter.] — Accused 
pleaded not guilty to a charge of 
incest alleged to have been committed 
with Ids natural daughter. The 
mother of the girl was called as a 
witness for tho (jrown, stated that she 
had had intercomse with R. resulting 
in the birth of the girl, & in cross- 
examination denied having been found 
under compromising circumstances 
with a man other than the prisoner. 
For tho defence, a witness was called 
& asked about the conduct of the 
mother with tlds other man. This 
evidence was objected to, & was held 
to bo Inadmissible, on the ground that 
the defence was bound bv tho negative 
answer given by the witness for the 
Crown : — Held : the evidence should 
liavo been admitted as being relevant 
to the issue as to who was the father 
of the girl, & not going only to the 
character of the witness. — R. v. 
Richards (1908), 3 Buch. A. C. 
285.— S. AF. 
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o. fitaiement as to eleven sheep — 

Charge only as to theft of two.] — If a 
conversation arise between two persons 
relating to a large quantity of goods 
or a great number of animals, some 
only of which a prisoner is charged 
with stealing or feloniously receiving, 
the conversatjon is admissible in 
evidence. — R. v. Kino (1871), 10 

N. 8. W. 8. C. R. 308.— AUS. 

p. Murder by ])oi8oning—'~Siatemenis 
of deceased —Whilst suffering pain.] 
— R. V. Berube (1852), 3 L. C. U. 212. 
—CAN. 

q. Statement of constable — Made 
when searching accused's house.}— 
Where accused was charged with 
attempting to murder her child, the 
chief constable’s utatement, ho having 
gone to search the house of accused, 
that he had information that Gio 
accused was about to kill the child, 
was most improperly admitted as 
evidence against tho accused. — R. v. 
Chima (1871), 8 Bom. 164.— IND. 

r. Statement as to declarations of 
prosecutor.] — -Declarations of prose- 
cutor may be given in evidence by 
anotlior person, although prosecutor 
liiinself has been examined. — R, v. 
Short (1842), Arm. M. & O. 322.— IR. 

s. Statement by resetter — When ar- 
rested — To identify him as party 
whose house other prisoners frequented.] 
— Two panels were charged with theft 
of two £50 notes & a third was charged 
in tho same indictment witli reset & 
f agitated for non-appearance : — Held : 
a letter written & statements made by 
tho alleged resottor when taken into 
custody in consoquonco of uttering one 
of the notes were resceivable as 
evidence on the trial of the other panels 
to the effect of identifying him os a 
party whoso house they frequented. — 
H.M. Advocate v. Burnet (1851), 
24 Sc. Jur. 12.— SCOT. 

t. Contradictory statements.] — On a 
trial for theft the Crown, anticipating 
that a witness would make an adverse 
statement, presented in evidence. 
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Ceiminal Law and Proceduke. 


Sect, 4. — Relevant facts — Admissibility of evidence: 

Sub-sect. 5, B. C.] 

at the bar, were in fact the guilty parties, the 
evidence of such convicted persons, though estab- 
lishing only their own alibi, is admissible. — 
11. V. Dytche (1890), 17 Cox, C. C. 39. 

B. Statements made in Absence of Accused. 

4131. To explain material facts.] — In a case of 
manslaughter it was proved that deceased was at 
an inn for three days, & that the innkeeper asked 
him what his name was, & that, while there, letters 
arrived at the inn directed in that name, which 
letters were delivered to deceased, & received by 
him : — Held : the innkeeper might be asked what 
name deceased gave. — R. v. Timmins (1830), 7 
C. & P. 499. 

4132. To fix time of conversation with accused.] 

— Where it was material to ascertain the time 
when a certain conversation took place between 
prisoner & a witness, a remark made subsequently 
by the witness to another person, in prisoner’s 
absence, was admitted as evidence, for the purpose 
of establishing the period of such conversation. — 
R. V. Richardson (1846), 1 Cox, C. C. 361. 

4133. To rebut case for defence.] — In an in- 
dictment for perjury, the perjury was alleged to 
have been committed on the trial of an indict- 
ment against B., for setting fire to a certain barn 


of one P. A witness for the prosecution, called 
to prove that B. was not at the barn at the time 
it was set on fire, & consequently that the evidence 
of deft., who swore at the trial that he had seen 
B. set it on fire, was false, admitted on cross- 
examination that he had given a different account 
on the former trial, & had on that occasion corro- 
borated the testimony of the present deft., but 
now alleged that he was pursuaded by W., who had 
left England, to forswear himself on the former 
trial : — Held : on re-examination the witness 
might be asked whether he had made a statement 
to C., immediately after the trial respecting his 
evidence & respecting W., & C. might be called 
to corroborate him as to the general fact ; but 
the particulars of the statement to C. were inad- 
missible, & a person who was present at the inter- 
view between the witness & W. might be called to 
prove the fact of the conversation, but not the 
particulars. — R. v. Neville (1852), 6 Cox, C. C. 69. 

4134. .] — R. V. Horsford (1898), cited in 

62 J. P. at p. 459. 

C. Statements made in Presence of Accused. 

4135. When admitted by accused — Receivable 
in evidence.] — Upon the trial of a prisoner for 
feloniously receiving stolen property, a list of the 
stolen articles which prisoner had bought, was 
received in evidence in order to show that he had 
bought at an under value. The circumstances 


against objection, before calling him, 
a written record of a statement ho had 
made contradict-ory to his expected 
adverse statement : — Held : the ovi- 
denco was inadmissible & its admission 
was a, good ground for setting aside the 
conviction. — R. v. Marceniuic, [1923] 
3 W. W. R. 758.— CAN. 

PART XII. SECT. 4, SUB-SECT. 5.— B. 

General rule.] — statements made 
in the absence of the accused by 
persons engaged in an unlawful act 
are not evidence against the accused 
who liad given directions for such act, 
unless it appear that all the parties 
were engaged on such a(5t with a 
common unlawful object. — R. v. 
Petchekixi (1855), 7 Cox, C. il 79. 
IR. 

4131 i. To explain maicrial facts .] — • 
Crovm tend(Ted in evidence a con- 
versation betwecTi a d(;tective officer 
& prisoner in which the officer toM 
prisoner that Mrs. P. had made a 
statement regarding prisoner’s where- 
abouts at a certain time. I’risoner 
denied Mrs. P.’s statement. After 
objection the conversation was ad- 
mitted. 

In his summing up judge cantioned 
the jury that as prisoner had denied 
the truth of what Mrs. P. was alleged 
to have said it ^vas no evidence against 
him of the fact : — Held : the evidence 
was admissible. — R. v. Eyleh (1917), 
17 S. R. N. S. W. 377.— AUS. 

b. Keeping brothel — Conver- 

sation of persons not called as wit- 
nesses — Overheard by policemen .] — Ac- 
cused was charged with keeping a 
brothel, contrary to Criminal Law 
Amendment Act, 1885, s. 3. Two 
policemen, who had been stationed 
outside the house to watch the 
promises, spoke to conversations 
tending to incrimiiiato accused which 
they had overheard passing between 
inmates of the house outwlth the 
presence of accused. None of these 

S orsons w^ero called os witnesses : — 
leld : that the evidence was competent 
to explain the character of the house. 
McLaren v. Macleod (1913), 7 Adam, 
110.— SOOT. 

o. Extra-judicial confessions of ac- 
cused's sister.] — R. v. Guay (1874), 
18 L. C. J. 306.— CAN. 

d. Complaint of injured person — 


Rape.] — While the Injured person 
should make Jier oomi)laint as soon as 
possible after the commission of the 
offence, yet no specific time being 
fixed therefore by law, evidence may 
be admitted of a complaint made to 
her mother seven days after the 
offence ; but the jury may & should 
weigh the interval whic*h elapsed 
before complaint w'as made, when 
considering the probability of his truth. 

On a trial for rape that fact that the 
injui’ed ptjrson made a complaint & 
the particulars or detail of the com- 
plaint are admis.sible as evidence -in - 
chief for the prosecution to confirm 
the testimony of tlie injured person 
& disprove consent on her jmrt.- — 
Jl. V. Rienpeau (1900), Q. R. 9 Q. H. 
117 ; Q. R. 10 Q. H. 584. CAN. 

e. Keeping gaming house — Confes- 
sion by person found by police in 
house.] — Upon the trial of accused on 
a charge of unlawfully keejdng a 
common gaming bouse : — Held : evi- 
dence of a confession made by one of 
the persons found by the police in the 
house, implicating accused, was not 
receivable as evidence against the 
accused.— R. v. See Woo (1910), 13 
W. L, R. 62,5. — CAN. 

f. Lottery — RcprcsentalUms by agents 
to customers that lots were drawn.] 
— R. V. Lumgair (1911), 20 O. W. R. 
563 ; 3 O. W. N. 309 ; 19 Can. (Mrn. 
Cas. 123.— CAN. 

g. Sworn information as to assail- 
lant — Feloniously shooting urith intent 
to murder.] — Indictment for feloniously 
shooting at M., with intent to murder 
him. It appeared that M., after the 
offence was committed, & shortly 
before his death, swore informations, 
in which he stated that he believed one 
1*. was the person who fired at & 
wounded him ; & on the following day, 
M. swore a further information in the 
presence of P. in which he positively 
identified 1^. as the person who fired 
the shot. Prisoner was not present 
when any of the informations were 
taken :-—Held : the latter information 
might be proved, & road in evidence in 
favour of prisoner. — R. v. M’Teaoue 
( 1841), 2 Craw. & D. 252.— IR. 

h. Statement by first uife as to her 
religious belief — Bigamy.] — On a trial 
for bigamy, statements made by the 


woman to whom, it appciaied, prisoner 
had first been married, but which was 
not made in his presenee, as to the 
religious persuasion to which she 
belonged are not admissible in evidence. 

-R. V. MiLi.8 (184 2), 2 Craw. & T). 
391.— IR. 

k. Admission of publican's assis- 
tant at inguest — RubUean charged 
in criminal proceedings.] — The admis- 
sions of a publican’s assistant at, a 
coroner’s inquest, when a past A'- gone 
transaction on the publican’s pr<'mises 
is being investigated, will not affect 
the publican with criminal liability 
on being proved in criminal proe(‘edingB 
subsequently instituted. — Dwytr v. 
J.AKKiNr (1904), 39 J. L. T. 40. — IR. 

l. Statement as to murder — Made 

by child prescTit at the crime — Within 
48 hours of crime being committed.] — 
111 a trial for murder a child of about 
7 years of age, wlio was prestmt at, the 
time of the alleged murder having been 
examined as a witness .* it 

was competent to ask Uh^ wil.noRses 
subsequently examined what the nliild 
said in refui'once to the murder, the 
(luestion reftiiring to a i)eriod im- 
mediately subsequent to or within 
48 hours of the coTumission of the 
crime. — H.M. Advotatk v. Stewak'p 
(1855), 2 Irv. 166 ; 27 So. .Tur. 408.— 
SCOT. 

m. Statement by absent person to 
witness.] — Statements made by an 
absent person to a witness ontwith the 
preaeiHJc of an accused : — Held : not 
admissible in evidence, although it was 
Impossible to adduce tlie absent person 
who had lied to America, forfeited bis 
bail-bond & refused to ndurn. — H.M. 
Advocate v. M’Connkel (1887), 1 
White, 412.— SCOT. 

n. Sworn statement of witness — 

Who denied all knowledge of erirne at 
trial.] — An accused person was con- 
victed of cattle stealing, mainly upon 
the evideneo of a little boy. Other 
witnesses for the prosecution denied 
all knowledge of the matter, but a 
sworn statement made by one such 
witness to the police was admitted in 
evidence against the aocusod though 
not made in bis piosencc : — Held : 
proceedings were irregular. — R, v. 
Baugweza Hlanguza (1922), 43 

N. L. R. 398.— S. AF. 
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under which the list was written were as follows : 
A police constable asked prisoner to consider when 
he had bought the stolen property, to which 
prisoner replied that his wife should make out a 
list of it, & on the next day prisoner’s wife in her 
husband’s presence handed to another constable 
the list tendered in evidence, saying in her hus- 
band’s hearing, “ This is a list of what we bought, 
&; what we gave for them ” : — Held : the list was 
clearly admissible in evidence. — R. v. Mallory 
(1884), 13 Q. B. B. 33 ; 63 L. J. M. C. 134 ; 60 
L. T. 429 ; 48 J. P. 487 ; 32 W. R. 721 ; 16 Cox, 
C. C. 457, C. C. R. 

4136. .] — Where one of two prisoners 

in custody on a charge against them jointly has 
voluntarily made & signed a statement implicating 
the other, & such statement is read over to prisoner 
implicated, <&; the latter, after being cautioned, 
makes a confession which is taken down in writing, 

signs it when so written, the statement of the 
one prisoner &; the admission of the other may be 
given in evidence on the trial of the latter. — R. v» 
Hirst (1896), 18 Cox, C. C. 374 ; s^ib nom. R. v. 
Gobdard & Hurst, 60 J. P. 491. 

Annotaiions : — Refd. Ibrahim v. R., [1914] A. O. 599 : R. v. 

Gardner & Hancox (1915), 85 L. J. K. B. 200. 

4137. .] — The contents of a statement 

alleged to have been made in the i>resence of a 
prisoner cannot be given in evidence unless & 
until the judge has satisfied himself, from the 
evidence contained in the depositions or given 
at the trial, that there is evidence, fit to be sub- 
mitted to the jury, that jirisoner by his answer to 
the statement, whether given in words or by 
conduct, acknowledged the truth of the statement. 

If the contents of the statement are admissible 
in evidence in accordance with the above rule, the 
jury should be directed that they are entitled to 
take the statement into consideration as evidence i 


in the case, not because the statement is evidence 
of the matters contained in it, but solely because 
of prisoner’s acknowledgment of its truth. — R. v. 
Norton, [1910] 2 K. B. 496 ; 79 L. J. K. B. 756 ; 
102 L. T. 920 ; 74 J. P. 375 ; 26 T. L. R. 550 ; 
54 Sol. Jo. 602 ; 5 Cr. App. Rep. 65, C. C. A. 
Annotaiions : — Apld. R. V. Hickey (1911), 27 T. L. 11. 441. 

Refd. R. V. Atherton (1910), 5 Cr. App. Rep. 2:i;i ; R. v. 

.Stroud (1911), 7 Cr. App. Rep. H8 ; R. v. CririKtie, [1914] 

A. C. 545; R. v. Adams (1922), 17 Cr. App. Rep. 77. 

Mentd. Ibrahim v. R., [1914] A. C. 599 ; R. v. Altshuler 

(1915), 11 Cr. App. Rep. 243 ; R. v. Tonka (1915), 114 

L. T. 81. 

4138. .] — Two persons accused of the 

.same offence were idaced in adjoining cells, a 
communication opening being left open between 
them, & police evidence was given of their con- 
versation : — Held : the evidence of the conversa- 
tion was admissible. 

A practice under which the police read over a 
statement by an accused person, made after he had 
been arrested A separately charged, incriminating 
another person arrested & charged separately 
with the same offence, to the latter, after both 
had been jointly charged, with the object of 
making that statement & the reply thereto of 
the person incriminated evidence against him, is 
a practice which ought not to be followed, although 
evidence of the statement A reply cannot be 
said to be inadmissible ; & the judge ought in 
his discretion to exclude such evidence. — -R. v. 
Gardner &> Hancox (1915), 85 L. J. K. B. 206 ; 
114 L. T. 78 ; 80 J. P. 135 ; 32 T. L, R. 97 ; 25 
Cox, C. 0. 221 ; 11 Cr. App. Rep. 265 ; .suh now. 
R. V. Hancox, 00 Sol. Jo. 76, C. C. A. 

.-—Mentd. R. v. I»illoy (1922), 127 L. T. 220. 

4139. When not denied by accused — Receivable 
as evidence' of admission by conduct or demeanour.] 

-Observations mfMie by a wife to her husband, 
upon a subject which afterwards becomes matter 
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4139 i. When not denied by accused — 
Receivable as evidence of adtnission by 
conduct or demeanour. \ — StatemontH 
made in a priHoner’s hearing; are 
admissible in evidence against him 
although the witness could not see the 
prisoner & had no opportunity of 
observing his demeanour. — 1C v. Bckns 
& Mack (187 7), Knox, 183.— AUS. 


4139 ii. .]— At the trial of 

prisoner for stealing boots evidence 
was given by L., subject to the 
objection of its admissibility, that he 
iiad hoard P. say in prisoner’s i)resenco 
in another ct. that prisoner had 
brought tf) him certain boots like 
samples then produced by 1*., that 
prisoner thereupon requested a corn- 
parison of these samples with samples 
of th(5 stolen boots i)roduced by L., 
t-liat 1\, L. & the prisoner made the 
comparison, that P. said he was 
(jonildont that both samples belonged 
to the same lot of boots, 6c that to this 
prisoner said nothing : — Held : none 
of the evidence objected to was 
properly admitted except i)risoner’s 
request for a comparison, & the fact 
of comparison, which by themselves 
wore or no weight. — R. v. Roonky 
(1884), 10 V. L. R. 227.— AUS. 

4139 iii. .]— On the trial of 

a prisoner for an assault on a child 
under the age of ten years with Intent 
carnally to know her, the child gave 
evidence not upon oath. The evidence 
of the child was conclusive as to the 
prisoner’s guUt, but it was contended 
that her evidence was not corroborated 
by some material evidence. The ovl- 
donee given by the Crown was as 
follows : — The child immediately after 
she had been assaulted made a com- 
plaint to her mother. Shortly after- 
wards Mrs. G., the mother, said to 
prisoner, “ How dare you assault my 


little girl ? ” J’risoncr said, “ It was 
not me, it was my cousin.” The little 
girl said, “ Yes, mummy, it was this 
man.” This was written half an hour 
after the offence, & there was no 
suggestion that prisoner had been toUl 
by any one that his cousin had as- 
saulted the cliild. When arrested the 
constable took him to Mrs. G.’s house, 
& the child seeing him said, ” That 
him.” The prisoner said nothing. 
When asked by the constabh^ about 
the conversation with Mrs. G. he said 
he had not seen Mrs. G. on tht5 day the 
offence was committed, tlioiigh when 
giving ovidonco at the trial he admitted 
having seen Mrs. G. that day : - Held : 
this was sufficient corroborative evi- 
dence to support conviction. — R. v. 
PuoKiciiiDOK (1893), 14 N. .S. W. L. R. 
04 ; 9 N. S. W. W. N. 01.— AUS. 

4139 iv. — .] — On a trial of W. 

on a charge of having wilfully murdered 
M. oral evidence of statements made 
by M. in W.'s presence & taken down 
in writing, was tendered & objection 
taken. The evidence was admitted, 
& prisoner convicted : — Held : whtui 
such evidence is tendered, it Is for the 
ct. to decide whether the surrounding 
circumstances ore such that an in- 
lerenco that the prisoner, after hearing 
the statements, substantially admitted 
the truth, of the whole, or some part 
thereof, could be draw-n by the jury 
from the silence, conduct or de- 
meanour of the prisoner, or from the 
character of any observations or 
explanations he thought lit to make ; 
&c that unless there is some evidence 
to justify such an inference, the 
statements should not be allowed to 
bo given. The surrounding circum- 
stances showed that the evidence 
objected to was properly admitted 
against W. — R. v. Wauton, [1905] 
S. R. Q. 167.— AUS. 


4139 v. .] — A statement by 

the juaii that was assaulted, made 
immediately after the assault & in the 
presence of the accused, is admissible 
in evidence. — R. v. J)hain (1892), 8 
Man. L. R. 535.— CAN. 


4139 vi. .] — On a trial for 

rape, the evidence of the prosecution 
was that prisoner kno(;ked her down, 
got on her, pulled up her clothes, 
committed a rape on her. A witness 
proved that prisoner stated that ht^ 
did no more than lier husband would 
have done. Evidence was admitted 
of a statement made by prisoner’s 
counsel at a previous trial on behalf 
of prisoner, that prisoner had had 
connection with the woman Avith her 
consent, & that he had i)aid lier ^1.00 : 
— Held : there was sufficient evidence 
of the commission of the offence ; & 
the statement of the prisoner’s counsel 
was properly admitted. — R. v. Biodere 
(1891), 21 U. R. 189.— CAN. 


4139 vii. .] — The fact of the 

silence of a person accused of receiving 
stolen property, upon hearing state- 
ments made as to his alleged guilt 
by the person who stole the property, 
is admissible in evidence as loading to 
the inference of his guilty knowledge. — 
Re Cohen (1904), 8 O. L. R. 143; 
24 C. L. T. 359 ; 4 O. W. R. 1 03 ; 8 
Can. Crim. Cas. 251. — CAN. 


4139 viii. .] — .Statements 

not coincident, in point of time, with the 
occurrence of the assault, but uttered 
in the pre.sence & hearing of accused, & 
in such circumstances that he might 
reasonably have been expected to have 
made some explanatory reply to 
remarks in reference to them, are 
admissible as evidence. — G ilbert v. 
R. (1907), 38 S. C. R. 284. — CAN. 

4139 ix. .] — B., who died 

before the trial, was sworn to have been 
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of a criminal charge against him, & to which he 
gave no direct reply, may be opened to the jury 
by counsel for the prosecution. — R. v. Smithies 
(1832), 5 C. & P. 332. 

4140. Statement of wife.] — R. v, 

Bartlett (1837), 7 C. & P. 832. 

.] — The only principle of ad- 
mitting what A. says in the presence of B. in 
evidence against B. is founded upon the supposi- 
tion that B. would say, “ It is not true,” if ft was 
not true, & his silence goes to the jury as evidence 
from which an assent may be inferred. — R. v, 
Dupfield (1851), 5 Cox, C. C. 404; subsequent 
proceedings, sub nom, R. v, Rowlands, 17 Q. B. 
071. 

4142. .] — An admission of his guilt, 

made by the thief while in custody, in the presence 
of the receiver, is evidence against the receiver. — 
R. r. Cox (1858), 1 F. & F. 90. 

4143. .] — There being no other evi- 

dence but the woman’s that prisoner incited her 
to take the excessive doses except that her father 
accused him of giving his daughter such things 
to produce abortion <fe that he did not deny it : — 
Held : this was some corroborative evidence, even 
assuming the woman to be in the position of an 
accomplice requiring corroboration. — R. v. Cramp 
(1880), 14 Cox, C. C. 390 ; affd„ 5 Q. B. D. 307, 
C. C. R. 

Annotations : — Consd. R. v. Tate, [1908] 2 K. B. 680. Mentd. 

R. V. Brown (1899), 63 J. P. 790 ; R. v. Bicklcy (1909), 2 

Cr.^A-pi). Rep. 53 ; R. v. Turner (1910), 4 Or. App. Hep. 

4144. .] — The ct. will not exclude a 

statement made in prisoner’s presence by another 
party to a third person, merely because some 
inducement has been hold out to that party to 
make it ; but very little weight ought to be 
attached to the fact of no answer being given to 
such statement by prisoner, as he would not know 
whether it would be better for him to be silent or 
not. — R. V. Jankowski (1886), 10 Cox, C. C. 365. 

4145. .] — Prisoner was indicted for 

the murder of her infant child. She had made a 
statement to her husband, who took her to a 
police station, &, in her presence, repeated her 
statement to a police officer. Prisoner, on hearing 
what her husband said, made no reply, but burst 
into tears : — Jleld : tlie statement made by the 


husband was admissible. — R. v, Bexley (1906), 
70 J. P. 263. 

4146. .] — Prisoner was indicted for 

stealing & receiving lace. Evidence was given 
that prisoner & C, were charged together with 
stealing & receiving the lace. In reply to the 
charge C. said, “ Yes, it’s quite right ; I sold 
them for H.” (prisoner). Prisoner said nothing. 
The police then road over to prisoner a statement 
previously made by C. Prisoner again made no 
reply, though he had an opportunity of denying 
the allegations contained in the statement or of 
making any explanation : — Held : the evidence 
of C.’s statement was admissible as to show 
prisoner’s conduct & demeanour on hearing it. — 
R. V, Bromhead (1906), 71 J. P. 103, C. C. R. 
Annotation : — Refd. R. v. Thompson, [1910] 1 K. B. 640. 

4147. Should be excluded unless some 

evidence of admission by accused.] — R. v, Norton, 
No. 4137, ante, 

4148. .] — The statement signed 

by the two accomplices was wrongly admitted by 
the recorder as evidence against applt. In accord- 
ance with the principle laid down in R, v. Norton, 
No. 4137, ante, the judge at the trial should satisfy 
himself that such statements are admissible on the 
ground that prisoner has assented to them, before 
he allows them to bo given in evidence (Bankks, 
J.).— R. V. Stroud (1911), 7 Or. App. Rep. 38, 
C. C. A. 

4149. .] — Applt. was charged with A. 

At the police station A. was taken into a private 
room where he made a statement to the efiect 
that applt. had said to him : “You are a stranger 
here & nobody knows you ; will you try & fence 
these for me ? ” Applt. was then brought in, & 
the statement was read over to him in the presence 
of A. When it had been read, A. said, “ I will 
stand the lot myself ; I will deny every word I said 
in that statement concerning you when I get 
before the magistrate. There is no need for both 
of us to go to prison.” Applt. said nothing until 
he was charged, but after being charged he said, 
“ I will say what 1 have to say later on ” : — Held : 
what A. was alleged to have said became evidence 
against applt. in this way & to this extent, that 
when it was repeated his conduct became evidence 
either against him or for him, & if he said nothing, 
although the statement implicated him directly, 
it would be evidence against him, & the state- 
ments became evidence when read over, not of 


ou the Bcene of the robbery, & after- 
wards to have idc'ntlfied two of the 
prisoners, & to have said to one prisoner 
that it was he who ran the car & to 
another that it was ho who ran out 
with the bag ; & it was also sworn 
that prisoners did not deny the 
allegations. — R. v. Kaplansky, Sac- 
HUK, & Seniloff (1922), 69 D. L. R. 
625 ; 38 Can. Grim. Cas. 258 ; 5i 

O. L. R. 587.— CAN. 

4139 X. .] — When a ques- 

tion is put by an ofiBcer to one of two 

S ersons at the time of apprehending 
lem on a joint charge the answer to 
such question may competently be 
put in evidence against the other, 
when made in his hearing & without 
contradiction by him. — Lewis r. Blaik 
( 1858), 3 Irv. 16 ; 30 Sc. Jur. 508.— 
SCOT. 

4139 xi. .] — In answer to a 

question addressed to five accused 
persons, one of them in the presence 
of all made a confession Implicating 
all, & none of them attempted to make 
any denial, hut understanding the 
question & answer remained silent : — 
Reid : the confession was admissible 
against all. — N arasimman i?. R. (1914), 
35 N. L. R. 458.— S. AF. 


4139 xii. .] — The rule of law 

undoubtedly is that a statement made 
in the presence of an accused person, 
even upon an occasion which should 
be expocited reasonably to call for some 
explanation or denial from him, is 
not evidence against him of the facts 
stated save so far as he accepts the 
statement so as to make it in effect his 
own. If he accepts the statement 
in part only, then to that extent alone 
it becomes his statement. — R. v. 
Botua, [1917] T. P. D. 380.— S. AF. 

4139 xiii. .] — Whereoneac- 

cused, in the presence of another, 
makes a statement implicating the 
latter, the statement is no evidence 
of the facts contained in it. It Is only 
admissible as loading up to evidence 
against the second accused consisting 
of an admission by the latter of the 
truth of the statement or of such 
conduct as would indicate guilt. 
Where the statement made by the first 
accused is at once denied by the second, 
it affords no evidence against the latter. 
— R. V, Hughes & Kooanik (1916), 
C. P. D. 737.— S.AF. 

4139 xlv. .] — Accused was 

charged with supplying liquor to H., a 


coloured woman, in contravention of 
Transvaal Ordinance, 32 of 1902. 
At the trial evidence was led for the 
Crown that H. when found in pos- 
session of liquor had pointed out 
accused, who was present but who did 
not assent, as the iiorson from whom 
she had obtained it. H. W'as called 
as a witness, & gave exactly the same 
testimony on this point as was given 
by the Crown. No question of disputed 
identity arose nor was there auytliing 
to indicate that the ])residing magis- 
trate accepted the evidence as proof of 
the truth of the statement : — Held : 
that the evidence was admissible. — 
R. V. Jackelson (1917), App. D. 556. 
— S. AF. 

4139 XV. .] — The only evi- 

dence against a prisoner charged with 
having voluntarily caused grievous 
hurt was a statement made in the 
presence of prisoner by the person 
injured to a third person Immediately 
after the commission of the offence, 
l^rlsoner did not, when the statement 
was made, deny that she had done the 
act complained of : — Held : the evi- 
dence was admissible . — Re Surat 
Dhobni (1884), 1. L. R. 10 Calc. 302.— 
IND. 
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over the above-mentioned statement to both 
prisoners, & applts, denied the truth of the whole 
of it. At the trial applt.’s fellow prisoner pleaded 
guilty to the indictment, & the trial proceeded 
against applt. The prosecution tendered in 
evidence the statement which had been read over 
in applt.’s presence. The statement was admitted, 
& applt. was found guilty ; — Held : notwithstand- 
ing applt.’s denial of the truth of the allegations 
contained therein, the statement was admissible 
against liim. — R. v. Thompson, [1910] 1 K. B. 
640 ; 79 L. .T. K. B. 321 ; 102 L. T. 257 ; 74 
.T. P. 176 ; 26 T. L. R. 252 ; 22 Cox, C. C. 299 ; 
4 Cr. App. Rep. 45, C. C. A. 

Annotation -Refd. K. v. Christie, [1914] A. C. 545. 

4163. Should not be received In practice 

though in law receivable.] — R. v. Christie, No. 
3811, ante. 

4164. .] — The jury should be directed 

that, a statement made by one prisoner impheat- 
ing another & immediately denied, although 
strictly admissible as evidence, must not be 
accepted as evidence of the facts contained in 
such statement. — R. v. Curnock (1914), 111 L. T. 
816 ; 24 Cox, C. C. 440 ; 10 Cr. App. Rep. 207, 
C. C. A. 

I). Statements explaining Acts. 

4165. Admissible when explanatory of an act 
otherwise unintelligible.] — R. v. Gordon (Lord) 


(1781), 21 State Tr. 485 ; 2 Doug. K. B. 590 ; 99 
B. R. 372. 

Annotations: — Refd. Redford v. Birley (1822), .8 Stark. 

110, n. ; R. V. Frost (1840), 4 State Tr. N. S. 85 ; R. v. 

Petcherini (1855), 7 Cox, O. C. 79. Mentd. R. v, Melville 

(1806), 29 State Tr. 549 ; Mortimer v. M*Callan (1840), 

6 M. & W. 58. 

4166. .]— R. V. Smyth (1832), 5 C. & P. 

201, N. P. 

4167. .] — ^An indictment for perjury 

charged that in a suit in Chancery it became 
material to ascertain whether an annuity granted 
by G. to deft., or by G. to B., as trustee for deft, 
had been paid up to the year 1828, &; that deft, 
falsely swore that it had not been paid, whereas, 
in truth, the annuity had been paid by G. to B., 
&; B. had paid it to deft. With a view of showing 
that B., who had been abroad since 1832, had paid 
the money to deft., it was proved that B. had sent 
money to his bankers by liis clerk, & it was pro- 
posed to ask the clerk the following question : — 
“ At the time you received this money from Mr. 
B. to pay in at the bankers, what did ho saj^ about 
the money ? ” : — Held : the question might be 
put, & the answer was receivable in evidence 
against deft.— R. v. Hall (1838), 8 C. & P. 358, 
N.P. 

4168. .] — Where certain directions were 

given by the witness to a third party, not in the 
presence of prisoner, which directions were 
necessary to explain the conduct of such third 
party : — Held : the terms of these directions were 
admissible in evidence both from the party giving 


liunti. On Oct. l.'l, the clay after 
the wounding took place, prison<;r 
not being present a constable took 
down M.’s statement in writing before> 
a .T.P., & she signed & swore to it. On 
Oct. 18, prisoner then being present 
with otht'rs, the statement was read 
over to M., & acicused was told he miglit 
ask questions, but he was not shown 
the ciontents of the ciocunieiit. He ' 
asked one question. M. was then i 
resworn & said that the statement was j 
true. M. died on Nov. 4. At the 
trial the statement was, after objection, 
put in & rtnid, not as a cUiposition, 
but as a verbal statement made in 
Tirisnnpr’K proHCiice & redu( 5 ed to 
Held: inadmissible. — R. v. 
nuL,/vm v»891), 12 N. S. W. L. H. 18. — 
AUS. 

p. Proof — Nccessitu for.] — Evidence 
was also admitted of a conversation 
between tlie interpreter & another 
Chinaman, Ah Diik, as to the intention 
of the police to arrest accused & others, 
& in which Ah Duk suggested that the 
police should “ give them a chance.” 
& admitted that they had ” only been 
here three weeks,” & that ” if deft, is 
sent back to China he will starve.” 
The only positive evidence to establish 
that accused heard the e.onversation 
was that of a police officer who could 
not understand Chinese, in which 
language the conversation took place. 
There was nothing to show that 
accused, if he hoard the conversation, 
made any repiy : — Held : the state- 
ment, not being shown to have boon 
made in tlie presence of accused, or 
to have lieon lieard by him, was not 
admissible, nor was any inference of 
guilt to be drawn from his silence under 
the circumstances. — Ah Hoy v. Hough 
(1912), 14 W. A. L. K. 214.— AUS. 

q. Statement by prosecutor before 
arrest of a<smsed.}-^ln a case of 
larceny where the question turned on 
the identification of bank-notes the 
Jury after retiring returned into ct. 

& wore allowed to ask the arresting 
constable if the prosecutor who at the 
trial identified one of several notes 
found on accused had stated before 
the arrest that he could identify the 


notes ; — Held : the evidences was in - 
admissible. — R. v. Ktng (1916), 16 

S. R. N. S. W. 120.— AUS. 

r. SiaiemeM made by deceased — I 
Before arrest of accused --Murder. 

R. V. Milloy (188:i), 6 L. N. 95.— CAN. 

s. NB admissible to prove charyc j 
made against accused or nature of it .] — I 
statements made in prisoner’s proHcnce 
after his arrest, are not admissible to I 
prove that a charge was made against I 
liiin, & wdiat it was. — R. v. Morrihsy 
( 1851), 5 Cox, C. C. .321.— IR. 

t. Conversation — Not unless ac- 
cused took jiart in it .] — Evidence of a 
conversation : — Held : not to be admis- 
sible, unless it appear that jirisoiier 
took part in the conversation, althougli 
he was in sucli a position as t liat he 
might have heard the conversation. — 
CRAY’S (;ase (1841), Ir. Cir. Rep. 76. — 


a. Statemcjit by deceased to two 
magistrates — In the hearing of the 
accused — Murder.] — -Indictment for tlie 
murder of A. Subsequently to the 
assault on, but previously to the death 
of A., & by the direction of two mogls- 
tratos, prisoners were brought into tiie 
presence of A. : — Held : a relevant 
statement, not being a dying declara- 
tion, made by A. to magistrates, in 
the hearing of the i)ri3oner8, was not 
admissible in ovidonco, although the 
same weis not contradicted by the 
prisoners. — R. v. Gilligan (1844), 3 
Craw. & D. 175.— IR. 

b. Statement made shortly after 

occurrence — Part of res gestce .] — Tlie 
statement made of the transaction 
shortly afterwards in the presence of 
tiio panel was a part of res gestoi, & 
in a totally different situation from an 
account given after an interval of 
some hours. — Re Moran (1836), 1 

Swill. 231.— SCOT. 

0 . Warning by wife of accused — 
As to presence of police.] — -Whon an 
accused was charged with illicit sale 
of liquor & the evidence showed the 
detectives entered a room where tlie 
alleged sale took place under cirf’um- 
stances which were highly suspicious 


with reference to the accused : -Held : 
evidence of the fact of a warning by 
the wife of accused in the hearing of 
the detectives was admissible against 
the acmised. — R. v. Alexander (191 :i 
T. P. J). 561.— S. AF. 

d. Statement of deceased ■ — Murder 
— Receivable in farorem vitce.] — A. was 
charged with the murder of H. by 
pouring kerosene over her, setting 
it on fire. CL was called by A. after 
tlie occurrence, found B. lying on 
the bank of a c.reek, <Sr. asHisU^d in 
carrying lier to the house, wlu're she 
made a statement to C. in A.’s presence, 
as to how the accident had lia.i>pened : 
— lleM : the stat,ement was rcciMvablo 
in evidence in favorern vitce. il. v. 
Dyer, 2 J. R. 21.— N.Z. 

PART XII. SECT. 4, SUB-SECT. 5.— D. 

4165 1. Admissible, when exphmator}/ 
of an act otherwise unintelligible.]- - 
A prisoner was convicted of sodomy. 
The offence was clearly proved by tlu^ 
evidence of the boy assaultiul, whi(!h 
was corroborated by tlie medieval 
testiinoriy. During the Grown case, 
tiio mother of tiie boy was called 
gave evidence that she had examined 
tiie boy shortly after the offence was 
committed. 

In cross-examination, she said, 
“ My husband came home that night. 
1 did not tell him of the boy’s con- 
dition.” She was then asked by the 
jud-Tc how it was she did not inform 
her husband of the boy’s condition ; 
to which she replied that stie had never 
heard of such a tiling before & did not 
know Hint a crime had been com- 
mitted. Objection was taken on 
behalf of the prisoner that the judge 
was not entitled to asic tiio wiliiess lu^r 
reason for not informing lier liusband 
of tiio boy’s condition v—dleld : the 
evidence was admissible.- — U. v. Kelly 
(1907), 7 8. R. N. H. W. 518.— AUS. 

4165 ii. — ■ — •.] — On a charge of sedi- 
tion contained In a speech evidence of 
tiio concurrent circumstances necessary 
for undei*staiidlng of the speech can 
be proved. — K. v. Young (1914), 33 
N. Z. L. R. 1191.— N.Z. 
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& the party receiving them. — R. v, Gandfield 
(1846), 2 Cox, C. 0. 43. 

4169. .] — On the trial of a prisoner for the 

murder of his wife a neighbour swore that a week 
before the alleged crinie was committed deceased 
visited her house, bringing an axe & carving 
knife, & gave them to her to take care of : — Held : 
the evidence of what was said by deceased to the 
witness on handing her the instruments was 
admissible. — R. v. Edwards (1872), 12 Cox, C. 0. 
230. 

4170. Mere declaration of intention not admis- 
sible.]— R. V. Rook (1871), 13 Cox, C. C. 172, n. 
Annotaiion : — Reid. R. v. Christie, 11914] A. C. 545. 

4171. .] — R. lu WAiNWRiGnT (1875), 13 

Cox, C. C. 171. 

Annotatiori : — Refd. R. v. Christ ie, [1914] A. C. 545. 

E. Statement formirnj Part of the res gcstcc, 

4172. Statement by person injured immediately 
after hurt received.]— In indictments for wound- 
ing wliat was said immediately upon the hurt 
received by the person wounded may be given 
in evidence as part of the res gestce. — Thompson 

Trev ANION (1693), Holt, K. B. 286 ; Skin. 402 ; 
90E. R. 1057, N. P. 

Annnidtions : — Refd. Avenon r. Kinnaird (1805), G East. 
188 ; R. V. Christie, [1914] A. C. 545. 

4173. .] — A. was charged W'ith man- 

slaughter in killing B., by driving a cabriolet over 
him. C. saw the cabriolet drive by, but did not 
see the accident, &; immediately afterwards, on 
hearing B. groan, went up to him, when B. made 
a statement as to how the accident; had happened : 
— II cM I this statement was receivable in c’sddcnce 
on the trial of A. for the manslaughter of B. — 
R. V. Foster (1834), 0 C. & P. 325. 

AnnofrUinns : — Consd. R. v. Brown (1840), 4 .T. P. 445. 
Refd. Gilbcy r. U. W. Ry. (1910), 102 L. T. 202 ; R. v. 
Christ ic, [1914] A. C. 545. 


4174. .] — On a trial for murder, the death 

had been caused by cutting the tliroat, all the 
vessels & arteries having been severed, & death 
was therefore certain to ensue, & in fact ensued 
almost immediately afterwards, & a declaration 
had been made by deceased in writing, he having 
no power to speak, about five minutes before 
death, when ho was actually dying : — Held : 
the declaration might be admissible. — R. v. 
Morgan (1875), 14 Cox, C. C. 337. 

4175. No Interval of time must have 

elapsed.] — On an indictment for murder, it appear- 
ing that deceased, with her throat cut through, 
came suddenly out of a room, in which she left 
prisoner, who also had liis throat cut, & was 
speechless, & that she said sometliing immediately 
after coming out of the room, <fe a few minutes 
before she died, the question being murder or 
suicide : — Held : her statement was not admissible 
as part of the res gestce, Qu, : whether in such a 
case the act is complete until death takes place. 

Anything uttered by deceased at the time the 
act was being done would be admissible. But 
here it was something stated by her whem it was 
all over, whatever it was, & after the act wtis 
completed (Cockburn, 0..1.). — R. v. Bedinofield 
( 1879), 14 Cox, C. C. 341. 

Annotatum : — Consd. R. i’. Christie, 11914] A. C. 545. 

4176. .]— R. p. Goddard (1882), 15 

Cox, 0. C. 7. 

Annotation lAentd. R. v. Abbott (1903), 67 J. I\ 151. 

4177. — .] — R. V, Horsford, No. 4134, 

ants, 

4178. .] — R. V, Christie, No. 3811, 

ante, 

4179. Statement made by witness of an occur- 
rence.] — R. V. Fowkes, No. 3876, ante, 

4180. Cry of mob in riot.] — R. v, Dammarp:e, 
No. 3830, a}ite. 
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4172 i. Statement by person injured 
immediately after hurt received.] —The 
words *• I have a wound in my Hiroat ; 
M. lias sottbui me,” uttered by a 
deceased person during an attack on 
him by prisoner & others, are admis- 
Hiblo in evidcn(^c against prisoner, on 
a charge of murdering deceased, as 
t>art of the res ye.sfce. — R. v. Mouar 
(1850), 1 Legge, (555.— AUS. 

4172 ii. .] — Evidence of elate- 

nuHits made imirLodiately after an 
assault of a person, since deceaseti, 
UTidcr apprelien^lou of further danger 
& nuinesting assisl^anee & protection, 
is admissible as port of the res yestce 
even Hiough the person aecnsed of tlie 
offence was absent at tlio tiim^ when 
such statements were made. — G ilbert 
V. R. (1907), 38 S. C. H. 284; 27 

L. T. 240 ; J2 Can. Crim. C^as. 127. — ■ 
CAN. 

4172 iii. ] — Statements made by 

deceased to tbo first person wiio comes 
up after he had been wounded, arc 
admissible as part of the res yesta ?.. — ■ 
R. V. Lunny (1854), 6 Cox, C. C. 477.— 
IR. 

4172 iv. — — .]— The wlvole of a state- 
ment made to the police by an injured 
man, inmiodiately after the injuries 
were inflicted, can he given in evidence. 
— R. V. Hkrlihy (1898), 32 I. L. T. .lo. 
38. — IR. 

4172 V. .] — K., n public-house 

keeper, was charged with robbery & 
murder. The mother of deceased in 
giving evidence said deceased came 
home at 7 p.m. & when he opened the 
door exclaimed, “Mother, 1 am mur- 
dered & robbed of my money.” Wit- 
ness asked him where he had been. 
He said, “ In the house of K.” Counsel 
for defence objected : — Held : the 
objection would be repelled. — H.M 


Advocate v, M‘Kenzie (1827), Syme, 
158.— SCOT. 

4172 vi. .] — A statement made 

by an injured fiersou shortly before his 
death is admissible, on a trial for 
murder or culpable homicide, as part 
of the rea yestce, if the presiding judge, 
in the exercise of a sound discretion, 
is of opinion that the statement was 
made so shortly after the infliction of 
the injury as to form part of the same 
transaction, & that the deceased had 
no time or opportunity to devise a 
story to the disadvantage of accused. — 
R. V, Le Roux (1897), 14 S. C. 424 ; 
7 C. T. R. 434.— S. AF. 

4175 i. No interval of time must 

have elapsed,] — At a trial of prisoner 
upon an indictment for murder, a 
witness for the Crown swore upon direct 
examination that deceased lived about 
thirty rods from him, & that one night, 
about half an hour after be had hoard 
shotsin the direction of deceased’s house, 
deceased came to the witness’s house, 
& asked the witimss to take him in, 
for ho was shot. The witness did so, 
& deceased died there some hours 
afterwards. Evidence of statements 
made by deceased after being taken 
into the witness’s house was rejected. 
Upon a case reserved : — Held : the 
statements made by deceased after ho 
was taken into the house were not 
admissible as part of the res yestce, 
being made after all action on the part 
of the wrongdoer had ceased througli 
the completion of the principal act, 
after all pumuit or danger had ceased. 
— R. V. McMahon (1889), 18 O. R. 
502.— CAN. 

0 . Statement made by wife of 
accused.] — It is Incompetent to 

examino the sister of the wife of 
accused as to statements made to her 
I by the wife, in reference to the alleged 


commission of the crime of incest upon 
the panel’s daughters, unless the 
statoments were made on the day of 
the occurrences libelled, or as part of 
the res yestce,. — H.M. Advocate r. 
SiMl'HON (1870), 1 Couper, 437. — SCOT. 


f. .]- -H.M. Advocate v. Kemp 

(1891), 3 White, 17.— SCOT. 

g. Cry of mob in riot — IVitness rf’ 
accused, not enyayed in iinlauful act with 
common object.] — It was proposed to 
glvo in evidence a statement, not in 
lirisoner’s hearing, made by a boy who 

1 was one of a crowd round a fire, & was 
; engaged in throwing books into the 
! blaze. There was no evidence of this 
' boy having been retained by the 
' ( raverser, or of his having rec(!ivcd any 
directions on the subject : — Held : 
such statement was not admissible, 
as part of the res yestce, & did not come 
witliin those classes of cases, as riots 
& conspiracies, in which such state- 
ments would he evidence, as it did not 
appear that accused & the person whose 
, statement was ollered in evidence were 
j engaged in an unlawful act with a 
! common unlawful object. — R. v, 
Petciierini (1855), 7 Oox, C. C. 79. — 
IR. 


h. Statement in prisoner's heariny 
— Prisoner not visible — Statement not 
rwplaininy act done.] — Qu. : whether 
datemeuts made in a prisoner’s 
bearing, although the witness could 
tiot see prisoner &. had no opportunity 
of observing his doinoanour, an 
Btdmissiblc as part of res yestce when 
they do not tend to exj)hiin the acts 
U. V. Burns & Mack (1877), 
Knox, 183.— AUS. 

k. Statement of word ^tsed to 
murdered 7 nau his reply Where 
contemporaneous unth injwr?/.]— On a 
trial for murder what was said to the 
murdered man & his reply by word or 
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4181. .] — R. V. Gordon (Lord), No. 41G5, 

ante. 

F. Dying Declarations, 

See Part XXXIII., Sect. 1, sub-sect. I, Q (6), 
post. 


Sub-sect. 6. — Complaints. 

A, In General, 

4182. Existence of fact of complaint admissible 

— Whether details admissible.] — If a party robbed 
go within a few hours after the robbery to a 
constable, & mention the name of the person who 
robbed him, the party robbed may be asked at the 
trial whether he named any person to the con- 
stable ; but ought not to be asked what name he 
mentioned ; & the constable may be asked, 

whether, in consequence of the party robbed 
mentioning a name to him, he. went in search of 
any person, &, if so, who that person was. — 
K. V, Wink (1834), 6 C. & P. 397, N. P. 

Annolaiions : — Consd. R. v, Osborne (1842), Car. & M. G22 ; 

R. r. Lillymau, [189CJ 2 Q. B. 167. 

4183. .] — R. V. Ridsdale (1837), 

Starkie on Evidence, 4tli cd., p. 409. 

4184. .]— R. V. Folley (1896), 00 

J. P. 509. 

4185. .] — BEAI'TY V, Cullingworth 

(1890), 60 .T. P. 740. 

Annotation : — Refd. R. v. Camcllcri, [1922] 2 K. B. 122. 

B, In Sexual Offences against Females. 

4186. Fact of complaint admissible — Details 

inadmissible.] — R. v. Clarke, No. 3859, ante. 

4187. .] — On a trial for rape, or 

attemi)t to commit a rape, the female assaulted 
may be confirmed by proof that she recently after 
the alleged outrage made a complaint, but the 
particulars of what she said cannot be asked in 
chief of the confirming witness, but may in cross- 
examination. — R. V. Wai.ker (1839), 2 Mood. & R. 
212, N. P. 

Annotations : — Consd. R. r. Lillyman, [1896] 2 Q, B. 167. 

Mentd. Hancock r. Somes (1859), 1 E. & E. 795. 


4188. .] — In a case of rape, a person 

to whom prosecutrix made a complaint very 
recently afi^T the offence, as she was on her way 
home, may be asked whether she named a person 
as having committed the offence, but not whose 
name she mentioned. — R. v, Osborne (1842), 
Car. & M. 622. 

Annotation : — Dlfltd. R. V. Lillyman. [1896] 2 Q. B. 167. 

4189. .] — Evidence of complaint made 

by prosecutrix alleging a sexual offence is not 
properly called corroboration. In such cases the 
true rule for the direction of the jury is laid down 
in R. V. Lillyman f No. 4194, post. — R. v. Lovell 
(1923), 129 L. T. 638 ; 17 Cr. App. Rep. 163, 

C. C. A. 

4190. Details admissible only to confirm 

evidence given by prosecutrix — Prosecutrix dead.] 

— On the trial of an indictment for a rape, it 
appeared that the person alleged to have been 
ravished, but who was since dead, had come home 
evidently suffering from recent violence. It 
was i>roved, that on her return home she made a 
statement as to the injury she had received, & 
named the persons who had committed it : — 
Held : the particulars of this statement could not 
be given in evidence as independent evidence, to 
show who were the persons who committed the 
offence, & statements of this kind were only 
admissible to confirm the evidence of prosecutrix, 
by showing that she made a recent comijlaint of 
the injury she had received. — R . v. Megson, Battye 
& Ellis (1840), 9 0. & P. 420. 

Annotation: — Consd. R. v, Lillyman, [1896] 2 Q. B. 167. 

Prosecutrix kept out of way 
by accused.] — In a case of rape, if it were proved 
on the part of the prosecution that the party 
alleged to have been ravished has been kept out 
of the way by the prisoners, the judge would allow 
her deposition before the magistrate to be given 
in evidence ; but where that was not proved, & 
prosecutrix was not at the trial, evidence of com- 
plaints made by her recently after the outrage 
was rejected, as such evidence is received as 
confirmatory evidence only. — R. v. Guttridge 
(1840), 9 C. & P. 471. 

Annotations: — Consd. R. v. Lillyman, [1896) 2 Q. B. 107. 

Mentd R. V. St, George (1840), 9 C. & P. 483 ; R. v. 

Bird (1851), 5 Cox, C. C. 20. 


gesture shortly after the infliction of 
the mortal wound & in the absence of 
accused may not he given in evidence 
unless what was said & the reply 
followed 80 soon after the infliction 
of the wound as to be substantially 
contemporaneous with it. — Brown v. 
R. (1913), 17 C. L. R. 570.— AUS. 

PART XII. SECT. 4, SUB-SECT. 6.~A. 

41821. Existence of fact of complaint 
admissible — Whether details admissible. ] 
— On a charge of public indecency the 
mother of A., a witness for the Crown, 
was called at the trial & stated that A. 
had made a report to her & had told 
her that accused had exposed his 
person to him & a domestic servant in 
whose company he was. The magis- 
trate convicted accused. & from the 
reasons submitted by him in support 
of the conviction It appeared that ho 
had hocn influenced by the report : — 
Held: accused was prejudiced through 
the admission of illegal evidence & 
the conviction must be quashed. — 

R. V. Erickson (1917), C. P. D. 329. — 

S. AF. 

1. Depends on circum- 

stances of each case.] — Where evidence 
was admitted of a complaint, which 
was not made Immediately after the 
alleged assault : — Held : it is not 
always necessary that the complaint 
should bo made immediately or spon- 
taneously. Evidence of the complaint 


is not really relevant against accused, 

but is admitted to ^ 

of complainant. Sc the question of 
admiHsibility must be decided in each 
case upon the special circumstances. — 
R. V. SiDKHOPOULOS (1910), C. P. D. 
15 ; 20 C. T. R, 397.— S. AF. 

PART XII. SECT. 4, SUB-SECT. 6.— B. 

41 86 i. Fact of complaint admissible — 
Details inadmissible .] — On on informa- 
tion for rape, witnesses called to 
corroborate the statement of prose- 
cutrix that she complained can only 
be examined by counsel for the 
prosecution as to whether complaint 
was madtj, & cannot be asked to state 
any detail of the complaint, Sc where 
a witness stated the terms of the com- 
plaint & In the complaint prisoner was 
spoken of by name as the offender, a 
conviction following on such evidence 
was quashed. — R. v. Cooper (1864), 
1 W. W. & A'B. 123.— AUS. 

4186 ii. .] — On the trial of 

a prisoner for carnally knowing a girl 
under the age of sixteen the girl herself 
gave evidence that she said to prisoner 
that she had told a police constable 
everything. She was not cross - 
exar^ed upon this evidence. The 
constable was afterwards called, Sc said 
she had made a statement to him. 
The jury asked what the statement was. 
The judge allowed the question, but 
upon conviction of prisoner stated a 


case for the opinion of the ct. : — Held : 
the evidence was not admissible. — R. 
V. Coleman (1901). 27 V. L. R. 153.— 

AUS. 

4186 lii. .] — On a trial for 

rape, counsel for the prosecution was 
allowed to examine a witness as to 
whether or not prosecutrix made speedy 
complaint of the ill-treatment in 
question, but was not permitted to 
examine as to the particulars of such 
complaint, or the iicrson complained 
of. — R. V. Alexander, [1841] 2 Craw. 
& D. 126.— IR. 

4186 iv. .] — In rape, prose- 

cutrix may be questioned as to her 
having promptly complained of the 
injury, but cannot he interrogated as 
to the particulars of such complaint. — 
R. V. Maclean, [1841] 2 Craw. & D. 
350.— IR. 

4186 v. .] — On an indict- 
ment for a rape, evidence camiot bo 
given by the Crown of the particulars 
detailed by prosecutrix to a policeman 
ohortly after the committal of the 
sffeucc. — Quiolky’s Case (1842), Ir. 
Clr. Rep. 677.— IR. 

m. — — • Complainant an 

imbecile.] — ^Wherc at the trial of a 
prisoner for indecent assault the female 
alleged to have been assaulted is not 
examined, on account of her Imbecility, 
the substance of a statement made by 
her to her mother shortly after the 
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4192. Details of complaint admitted.] — 

R. V, Eyre (1860), 2 F. & F. 679. 

Annotation : — ^Refd. R. v. Lillyman, [1896] 2 Q. B, 107. 

4193. .] — Where a man is charged 

with committing a rape upon a female the full 
particulars of the complaint she made against 
him to other persons in his absence some time after 
the alleged offence may be given in evidence. — 
R. V. Wood (1877), 14 Cox, C. C. 46. 

Annotations: — Consd. R. v. Lillyman, [1896] 2 Q. B. 167. 

Mentd. R. v. Chri«tie, [1914] A. C. 545. 

4194. As evidence of consistency of 

conduct of prosecutrix.] — Upon the trial of an 
indictment for rape, or other kindred offences 
against women or girls, the fact that a complaint 
was made by prosecutrix shortly after the alleged 
occurrence, & the particulars of such complaint, 
may, so far as they relate to the charge against 
prisoner, be given in evidence on the part of the 
prosecution, not as being evidence of the facts 
complained of, but as evidence of the consistency 
of the conduct of prosecutrix with the story told 
by her in the witness-box, & as negativing con- 
sent on her pai*t. — R. v. Lillyman, [1896] 2 Q. B. 
167 ; 65 L. J. M. C. 195 ; 74 L. T. 730 ; 60 J. P. 
536 ; 44 W. R. 654 ; 12 T. L. R. 473 ; 40 Sol. 
Jo. 584 ; 18 Cox, 0. C. 346, C. C. R. 

Annotations : — Apld. R. V. Folley (1896), 60 J. P. 569. 

Consd. Beatty v. Cnllinpfworth (1896), 60 J. P. 740 ; 

R. V. Rowland (1898), 62 J. P. 459. Apld. R. v. Merry 

(1900), 19 Cox, C. C. 442. Distd. R. v, Klngham (1902), 

66 J. P. 393. Consd. R. v. Osborne, [1905] 1 K. B. 551. 

Apld. Chesney v. Newsholmo, Newsholme v. Chesney (2), 

[1908] P. 301. Distd. R. V, Christie, [1914] A. C. 545. 

Apld. R. V. Camelleri, [1922] 2 K. B. 122. Consd. R. v. 

Lovell (1923), 129 L. T. 638. Refd. R. v. Smith (1897), 18 

Cox, C. O. 470 ; R. v. Wannell (1922), 87 J. P. 48. Mentd. 

Jones r. S. E. & C. Rys. Managing Committee (1918), 87 

L. J. K. B. 775. 

4195. Application of rule where consent is 
immaterial — Indecent assault on child.] — All that 
iib. V. Lillyman, No. 4194, ante, decided was that 
the terms of a complaint were only admissible 
as evidence of a want of consent by prosecutrix, 
& not as evidence of the truth of the charge against 
the person named in the complaint (Hawkins, J.). 
— R. V. Rowland (1898), 62 J. P, 459. 

Annotation R. v. Christie, 119141 A. O. 545. 

4196. Prosecutrix unsworn.] — In a 

case of carnally knowing & abusing a girl under ten 
years old, it appeared that the girl was only six 
years old, & by reason of her age quite incompetent 
to take an oath : — Held : the trial ought not to 
be postponed in order that the child might be 
instructed as to the nature of an oath, but there 
might be cases of children of more matured intel- 
ject, e.g. of ten or twelve years old, who might 


be from neglected education incapable of being 
sworn, in which such a postponement might bo 
proper. Wliere, in such a case, the child, from 
her tender age, was incompetent to be sworn, 
the judge would not receive evidence of what the 
child stated to her mother shortly after the alleged 
offence took place, nor allow the mother to prove 
that the child mentioned to her the name of any 
particular person. — R. v, Nicholas (1846), 2 Oar. 
& Kir. 246 ; 2 Cox, C. C. 136. 

4197. .] — (1) The decision in 

R, V. Lillyman, No. 4194, ante, applies to cases 
where the girl on whom the offence is alleged to 
have been committed is of such tender years that 
the ct. directs her evidence to be taken, but not 
upon oath, & where the question of her consent 
to the assault is immaterial. (2) Such a complaint 
may be admissible, although not made at the 
earliest opportunity. — R. v. Kiddle (1898), 19 
Cox, C. C. 77. 

Annotation: — ^Reid. R. v. Osborne, [1905] 1 K. B. 551. 

4198. .] — The decision in li. v. Lilly- 

man. No. 4194, ante, applies only to cases where 
the question of consent is material, & should not 
be extended to cases where tliat question is 
immaterial. — R. v. Kingham (1902), 66 J. P. 393. 
Annotation : — Refd. R. r. Osborne, [1905] 1 K. B. 551. 

4199. .] — In support of a charge of 

rape or an offence of a similar class, but only in 
such cases, a statement in the nature of a com- 
plaint made by prosecutrix to a third person, not 
in the presence of accused, may bo given in 
evidence, whether proof of non-consent is or is 
not a material element in the charge under investi- 
gation, provided such statement is shown to have 
been made at the first opportunity which reason- 
ably offered itself after the commission of the 
offence, & has not been elicited by questions of 
a leading Sc inducing or intimidating cliaracter. 
The judge ought, however, to inform the jury 
that the statement is not evidence of the facts 
comidained of, & must not bo regarded by them, 
if believed, as other than corroboration of prose- 
cutrix’s credibility. Sc, where consent is in issue, 
of the absence of consent. 

Where the statement has been made in answer 
to a question, Sc the fact that it has been so made 
docs not, of itself, render it inadmissible as a 
complaint, it is for the judge in each case to 
determine whether the character of the question 
put, as well as the other circumstances, sucli as 
the relationship of the questioner to prosecutrix, 
is such as to render the statement inadmissible. — 
R. V, Osborne, [1905] 1 K. B, 551 ; 74 L. J. K. B. 

witness, but : — Held : a statement 
made by her to her mother, im- 
mediately after the alleged assault, was 
admissible as part of res gcstcc. — H.M. 
Advocatk V . Mubray (1866), 5 Irv. 
232 ; 38 Sc. Jur. 377. — SCOT. 

4192 V. .] — Statements made 

by a complainant shortly after the 
alleged commission of an offence to a 
person to whom he or she would 
naturally complain are only admissible 
in evidence In cases where tlio charge is 
one of rape, indecent assault, or of a 
similar nature. — G uttenbero v, R., 
[1906] T. S. 207.--S. AF. 

o. To confirm testimony 

— <£• disprove consent .] — On a trial for 
rape, the fact that the injured person 
made a complaint, & the particulars 
or details of the complaint, are admis- 
sible as evidence in chief for the 
prosecution to confirm the testimony 
of the injured person & disprove 
consent on her part, & among the 
particulars the name of the person 
whom she accused of the offence may 


assault cannot be given in evidence by 
her mother, although the fact that she 
made a statement may bo given in 
evidence. — R. v. Burke (1912), 47 
T. 111. — IR. 

^ — • . — — Except to svppori 
sworn testimony .] — Evidence relating 
to an unsworn oral statement, not 
of the res gestae, but alleged to have 
been made by a woman or girl at the 
first reasonable opportunity after the 
occurrence of an alleged sexual offence 
gainst her, is not a^ssible to prove 
complained of. It is admis- 
o^y where it supports the sworn 
testimony of some person. — R v 
Lambert, [1919] V. L. los.-AUs!’ 

T" details of complaint 
admired.] In an action for damages 
by a husband & wife for assaults allied 
committed on the ^f^ 
Which made them 
comS^a^^ of an attempt to 

^ ““ mueoeni; assault : — 

//cW . evmenoe of statement & nom- 
® '^fo ^ f 1^6 husband 

after the alleged assaults took place was 


properly received. — Hopkinson v. 
Perdue (1904), 8 O. L. R. 228 ; 24 
C. L. T. 339 ; 3 O. W. R. 934.— CAN. 

4192 ii. .] — Deft, was con- 

victed of the offence of attempting to 
conunit incest with his daughter aged 
7 years, upon the evidence of said 
daughter & auother girl agedl4 years : — 
Held : a statement made by the 
daughter to one B., shortly after the 
attempt, was admissible. — R. v. 
Pailleur (1909), 15 O. W. R. 73 ; 20 
O. L. R. 207 ; 15 Can. Crim. Cas. 339. — 
CAN. 

4192 iii. .]— On trial of 

E rlsoner for rape, conversations 
etween complainant Sc her mother 
shortly after committal of offence, 
admitted as evidence. — R. v. Cassidy 
(1909), 7 E. L. R. 216.— CAN. 

4192 iv. .] — In a trial for 

rape, it having appeared that the girl 
assaulted was of weak intellect & 
incapable of understanding the nature 
& obligation of an oath objection 
sustained to her being examined as a 
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Sect. 4. — Relevant facts — Admissibility of evidence: I 
Sub-sect. 6, B. 6c C. ; svh-sect. 7 .] j 

311 ; 92 L. T. 393 ; 69 J. P. 189 ; 53 W. R. 494 ; 
21 T. L. R. 288, 0. C. R. 

Annotations : — Apld. Chesney v. Newsholme, Newsholme v. 
Chesney (2), [1908] P. 301. Consd. R. v. Norcott, [1917] 

1 K. B. 347. Apld. R. V. Camellerl, [1922] 2 K. B. 122. 
Refd. R. V. Lee (1911), 7 Cr. App. Rop. 31; R. r. 
Wannell(1922). 87 J. P. 48; R. v. Lovell (1923), 129 L. T. 
638. Mentd. Jones v. S. E, & C. Ry. (1918), 118 L. T. 
802. 

4200. Time within which complaint must be 
made.] — R. v. Eyre, No. 4192, ante, 

4201. .] — R. V, Wood, No. 4193, ante. 

4202. .]— R. V. Rush (1896), 60 J. P. 777. 

4203. .] — R. V. Kiddle, No. 4197, ante. 

4204. .] — R. V. Ingrey (1900), 64 J. P. 

106. 

4205. — R. V. Osborne, No. 4199, a?ite. 

4206. .] — What is the first reasonable 

opportunity after the commission of a sexual 
offence for the prosecutrix to make a comi>laint, 
so as to make the evidence of the person to whom 
the complaint is made admissible, must depend on 
the circumstances of each case ; an early complaint 
is not necessarily excluded because there has been 
a previous complaint. — R. v. Lee (1911), 7 Cr. 
App. Rep. 31, C. C. A. 


4207. .] — On a charge of rape, evidence of 

instant or early complaint Ls not excluded because 
the complaint is made to one person on the invita- 
tion of another or because it is not the first com- 
plaint. — R. V. WiLBOURNE (1917), 12 Cr. App. 
Rep. 280. 

4208. Complaint made in response to questions 
— Not admitted.] — Where a person indecently as- 
saulted makes a complaint, not of her own initia- 
tive, but in answer to a question, the particulars 
of such complaint, though otherwise admissible 
within the rule in R. v. Lillyman, No. 4194, ante, 
cannot be given in evidence. — R. v. Merry (1900), 
19 Cox, C. C. 442. 

Annotation : — Consd. R. r. Osborne, [1905] 1 K. B. 551. 

4209. Conditions of admissibiiity.] — R. v. 

Osborne, No. 4199, ante, 

4210. .] — At the trial of prisoner 

upon an indictment charging him with having 

I indecently assaulted a female, a girl seventeen 
! years of age, evidence was admitted of a statement 
in the nature of a coriiidaint against x)risoner’s 
conduct to her, made by the girl to a woman old 
enough to be her mother, & with whom she was 
on intimate terms, in answer to questions put by 
the woman, not of a suggestive or leading character, 
but which might have had the effect of persuading 


be stated.— R. v. Biendeau (1900), 

Q. R. 9 Q. B. 147 ; Q. R. 10 K. B. 584. 

— CAN. 

p. .]— R. r. Clarke (1907), 
2 E. L. R. 327 ; 38 N. B. R. 11.— CAN. 

4200 i. Time within which complaint 
must he made,] — Upon a charge of 
indecent assault the details of the com- 
plaint made by the woman or child 
may be admissible in evidence whether 
such complaint W'as made spon- 
taneously or ill answer to a question 
by another person, but such complaint 
must have been made at the first 
reasonable opportunity in the cir- 
cumstances after the allegiMl assault. — 

R. r. McNeill, [1907] V. L. R. 2G5.— 
AUS. 

4200 ii. — - — .] — On a charge of rape 
it was sought to give in evidence 
statements made by nrosccutrix on the 
day following the alleged assault to a 
police inspector who (railed upon her 
with nrfereiiice to the matter : — Held : 
the evidence was inadmissible. The 
statements were not made as speedily 
after the occasion as could reasonably 
lu; cxTiected. - R. r. Uraham (1899), 
31 O. R. 77.- CAN. 

4200 iii. .] — Where complainant 

makes a statement to a third person, 
not ^ the presence of accused, it may 
be given in evidence upon his trial for 
rape, provided it is shown to have 
been made at the first opportunity 
which reasonably ofl'ered itself after 
the commission of the olTcncc.— R. v. 
SPUZ7ATM (1900), 12 B. C. R. 291 ; 12 
Can. Criin. (’as. 287. — CAN. 

4200 iv. .] — Accused was found 

guilty of an indecent assault upon a girl 
six years of age. The child’s guardian, 
while bathing her, noticed an iiifiain- 
mation & asked the child if she had 
hurt herself, to which she replied that 
she had not. About two weeks afUrr 
the event, without being asked, the 
child described to her guardian an 
indecent assanlt upon her by accused. 
This was the first complaint she had 
made : — Held : admissible in evidence. 
— R. V. McGivney (1914), 19 B. C. R. 
22.“- CAN. 

4200 V. . I — Stateimrnts inadtr lo 

the aunt of prosecutrix the morning 
after the afternoon on which the rape 
was alleged to have been committed, 
disclosing that accused had had illicit 
intercourse with her, but not claiming 
that she had been assaulted or that 
accused had committed violence, where 
she might have disclosed the offence 


to a stranger immediately after the 
outrage, & to her father on the evening 
of the same afternoon, & again to her 
father on the following morning, prior 
to the disclosure to the aunt, were not 
made at the earliest reasonable oppor- 
tunity, & should not have been ad- 
mitted. — R. V. Akerley (1919), 

N. B. R. 195.— CAN. 

4200 vi. .] — The charge of rape 

is easily made, & most difficult t o be 
repelled. The evidence required is, 
that resistance had been made, that 
the female had called for assistance, & 
had discovered the injury she sust ained 
to the first person she met. — R. v. 
Madders (1822), Rowe, 343, 35 J. — IR. 

4200 vii. .] — When at a trial for 

indecent assault or other kindred 
offences on a female it appears that she 
made a complaint as soon after the I 
assault as she met a person to whom she 
would naturally make a complaint or 
give an explanation of her condition, 
the particulars of her statement, so 
far as they relate to the charge against 
accused, arc admissible as evidence in 
r evidence upon 
II innuc. — ±1. V. .Ienktnhon 
V 1 ,, S. C. 233 ; 14 C. T. it. 374.— 

S. AF. 

lieasonahleness of time 
, a judge.] — The niit; which, in | 
ease of aHsault upon the (jhastity or i 
the honour of women & children, 
admits particulars of complaints madv i 
by the person assaulted not in the | 
presence of accused, is subject to tliu 
limitation that tlio complaint sought j 
to bo proved must hav(5 been made 
without undue delay & at the earliest I 
opportunity, which mid(;r all the cir- 
cumstances could reasonably have 
been expected. It is for the judge to 
decide whether the delay has been 
unnjasonable.— R. v. Gannon, [1906] 

T. S. 111.— S. AF. 

4209 i- Complaint made in response 
to queHtions-~~Co7iditions of admis- 
sibility.] — At the trial of a prisoner, 
cliarging him with ravishing a girl of 
the age of 17 years, ovldimce was 
admitted of a statement in the nature 
of a comjilaint against prisoner’s 
conduct to lier made by the girl tu 
her mother in answer to the following 
question : “I asked her had ho, 
prisoner, been rude or cheeky to her at 
any time ” : — Held : Inasmuch as the 
mother’s question was of such a sug- 
gestive character the statement in 
question was not admissible in evidence 
against prisoner. — R. v, Stewart 


(1920), 21 S. R. N. S. W. 33; 37 

N. S. W. W. N. 27.— AUS. 

4209 ii. .] — Where com- 
plainant makes a statement to a third 
person, not in the presiuice of accused, 
it may bo given in evidence upon his 
trial for rape, provided it had not been 
elicited by qiujstions of a leading & 
inducing or intimidating nature.--- 
R. V. Spdzzljm (1906), 12 B. 0. R. 291 ; 
12 Can. Crim. C)as. 287. — CAN. 

4209 iii. .] — Accused was 

tried & convicted of rape, upon the 
evidence of complainant & of her 
husband Sc another iiian, to whom she 
had narrated the cinminstances : — 
Held : the complaints, being made in 
answer to (luestions of a leading & 
suggestive nature, were inadmissible 
as evidence. — R. r. Dttnnino (1908), 

I Sask. L. R. 291 ; 7 W. L. R. 857 : 

II Can. Crini. Cas. 401. — CAN. 

4209 iv. . 1 — (Di a case re- 

served after the conviction of accused 
on the charge of carnally knowing a 
girl imder 14 years of age, contrary to 
Criminal Code, s. 301 : — Held : there 
was evidence in corroboration of that 
of the child, & it was proper to admit 
statements made by the child to her 
mother in answer to questions by the 
latter immediately after the child’s 
return home from the assault. — R. v. 
Shorten, [1918] 3 W. W. R. 5; 42 
D. L. R. 512.— CAN, 

4209 V. .] — The rule which, 

in case of assault upon the chastity 
or tlio honour of women & children, 
admits particulars of complaints made 
i)y the person assault(5d not in the 
presence of accused applies where there 
Is a complaint not elicited by questions 
of a leading & inducing or intimidating 
character. — R. v. Gannon, [1906] T. S. 
114.— S. AF. 

r. Nature of questions not 

shown.] — Accused was indicted for 
attempted rape, & on a second count for 
indecent assault, & was found guilty 
on the minor count. At the trial the 
judge admitted details of a complaint 
as to the assault, which were givcm by 
complainant to two married women 
siiortly aftcjr the commission & which 
was elicited in reply to questions put 
by one of the women. There was no 
evidence to show the nature of the 
questions put. Apparently two per- 
sons had passed the spot where com- 
plainant & accused were standing after 
the commission of the offence but she 
had made no complaint to them ; — 
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the girl to tell her unassisted & unvarnished story : 
— Held : the evidenee was rightly admitted. — 
R. V. Norcott, [1917] 1 K. B. 347 ; 86 L. J. K. B. 
78 ; 116 L. T. 576 ; 81 J. P. 123 ; 25 Cox, C. C. 
698 ; 12 Cr. App. Rep, 166, C. O. A. 

4 , 211 , .] — R. V. WiLBOURNE, No. 4207, 

ante, 

C, In Sexual Offences against Males, 

4212. Details of complaint not admitted — Act 
of gross indecency.] — R. v. Hoodless (1900), 64 
J, P. 282. 

4213. Details admitted — Offence under Clergy 
Discipline Act, 1892 (c. 32).] — Ohesney v . News- 
IIOLME, Newsholme V, Chesney, [1908] P. 301. 

4214. Indecent assault & act of gross 

indecency.] — On the trial of an indictment against 
a prisoner for committing an act of gross indecency 
with a boy of the age of fifteen, the judge admitted 
particulars of a complaint made by the boy to his 
parents shortly after the commission of the offence, 
not as evidence of the facts complained of, but 
to si low consistency of conduct on the xiart of 
the boy, & as tending to corroborate his evidence : 
— Held : the evidence was rightly admitted. — 
R. Camellert, [1922] 2 K. B. 122 ; 91 L. J. K. B. 
671 ; 127 B. T. 228 ; 86 J. P. 135 ; 66 8ol. Jo. 
667 ; 27 Cox, 0. C. 246; 16 Cr. App. Rep. 162, 
C. C. A. 

AnnoiaHon : — Folld. H. r. Wanncll (19‘22), 87 J. 

4215. Sodomy.] — R. v. Wannell (1922), 

87 J. P. 48 ; 17 Cr. App. Rep. 53, C. C. A. 


Sub-sect. 7. — Property and Documents found 
IN Possession of the Accused. 

4216. Property found on his person — General 
rule.] — Prisoner’s counsel contended that the 
revolver & other instruments found upon him at 
the time of his arrest should not have been pro- 
duced in evidence against him. But surely for 
years it has been the custom for police witnesses 
who arrest prisoners to say what they lind upon 
them. Such evidence is admissible but its 
weight is another matter & that is for the jury 
(Buckn ll, j.). — R. V. Fkoogatt (1910), 4 Cr. 
App. P p. 115, C. C. A. 

421' . • Not evidence of truth of contents of 


document so found.] — Though a letter found upon 
prisoner may be read, it is no evidence of the facts 
it states. They must be proved by other evidence. 
R. V. Plumer (1814), Russ. & Ry. 264, C. C. R. 

4218. To show guilty knowledge.] — -R. v, 

Hounsfield (1849), 13 J, P. 460. 

4219. Letter from wife of accused.] — On 

his apprehension prisoner was searched & in his 
pocket was found a letter addressed to him, 
which letter was asserted by his counsel to be in 
the handwriting of liis wife. It was objected that, 
if this letter was written by prisoner’s wife, its 
contents could not be read in evidence against 
him, inasmuch as a wife cannot be witness against 
her husband. The contents of the letter were 
admitted, but with an intimation that a case 
would be reserved upon it. — R. v, Hilditch (1871), 
12 Cox, C. C. 131. 

4220. Property found at his residence — Subse- 
quent discovery of articles secreted.] — A witness 
in high treason was described in the list delivered 
to prisoner under Treason Act, 1708 (c. 21), s. 14, 
as lately abiding at a specified x)lace. Upon 
examination of the witness upon the voir dire^ it 
appeared tliat he had had a different & later place 
of residence : —Held : the description was not 
sufficient. 

A great number of placards announcing a i>ublic 
meeting iiaving been printed, f)risoner took 25 of 
them away from the printer’s : —Held : one of 
the remaining placards might be read without any 
preparatory evidence as to the original manuscript, 
<fc without notice to prisoner to produce the 25 
copies. 

Papers found in the lodgings of a co-conspirator 
at a period subseexuent to the apprehension of 
prisoner may be read in evidence, although no 
absolute proof be given of their previous existence, 
where strong x>resumption exists that the lodgings 
liad not been entered by any one in the interval 
between the afiprehension & the finding, & where 
the j)apers are intimately coimected with the 
objects of the conspiracy as detailed in evidence. 

In treason & felony evidence may be given of 
finding articles secreted although they were found 
at a time subsequent to prisoner’s apprehension. 

Evidence was admitted of a seditious speech 
spoken by prisoner, although not/ set out) in sub- 
stance as an overt act. 


IJcld : tlie oviilcnco was proi)orly 
admitted. — It. v. IVIanning (1910), 
13 W. A. L. H. G. ~AUS. 

s. Complaint mnst he fipontaneous.] 
— On a charge of rape it was sought 
to give in evidence staHjiiients made 
by prosecutrix on the day following 
the alleged assault to a police inspector 
who called upon her with reference to 
the iiiatter : — Held: the evidence was 
inadmissible. The statements were 
not made as the unstudied outcome 
of the feelings of the woman. — II. v. 
Graham (1899), 31 O. II. 77. — CAN. 

t. Admissihilitv question for judge.] 
— Upon a trial for rape it is a question 
for the judge to decide whether the 
nrst complaint made by the woman 
after the alleged offence is one which 
havmg regard to prosecutrix & pris- 
oner 8 safety should ho admitted in 


PART XII. SECT. 4, SUB-SECT. 6.— i 

J'omplaint not m 
mitf^.3— -Upon the trial of an Indlc 
n^nt for committing an unnatur 
offence upon a boy, neither the fa< 
that a complaint was made by tl 
latter, in the absence of accuser 
shortly after the commission of tl 
alleged offence, nor the particulars ( 
J. — VOL. XIV. 


such complainf, are admissible. — 
II. V. A, B. (1911), 31 N. Z. L. II. 29.— 

N.Z. 

4214 i. Details admitted — Jndecem-t 
assault or act of gross indecency ] — 
Prisoner was convicted of an attempt 
to commit an unnatural offence on a 
hoy, who complained to a police 
constable about two hours aft«r the 
alleged offence. Evidence that a com- 
plaint had been made was admitted 
at the trial but not evidence of its 
nature : — Held : in the absence of 
any decisive authority on the point, 
the principles etrtRhlished with regard 
the sexual offences against females 
were equally applicable to sexual 
offences against males & therefore 
evidence both of the fact that a com- 
plaint had been made Sc of the par- 
ticulars of such complaint was admis- 
sible. — R. V. McNamara, 119171 
N. Z. L. R. 382.— N.Z. 

PART XII. SECT. 4, SUB-SECT. 7. 

421 6 i . Property found on his perao^i — 
General rule. ] — On a charge of seditious 
conspiracy, eomments found in the 
hands of accused are admissible in 
evidence & are primA facie evidence 
against him. It will bo inferred that 
he knows their contents. If they refer 
to the conspiracy they will be important 


to show (H.)mi)li(dtv Sc intention.- -II. ■?’, 
Russkli., [1920] 1 W. W. II. G21 : hi 

D. L. R. 1.— CAN. 

4216 ii. ■ — — -Where a person 

is arrested for committing a felony or 
misdemeanour, any i)ro])erty in his 
possession believed to have been used 
by him for the purpose of commit ting 
the offence may be seized Sc detained 
as evidence in support of the charge. — 
Dillon v. O’Brien & Davih (1887), 
16 Cox, C. C. 24r).— IR. 

b. — ■ I*roving criminal hitent.] 
— Letters written to a person ttharged 
with obtaining money by false pre- 
tences, showing that he had been 
engaged in a long-continncd scheme of 
fraud of the same character were found 
in his possession Sc w^ere tendered in 
evidence against him to prove criminal 
Intent :• — Held : they w^cre rightly 
admitted. — -11. v. Hull, 11902] S. R. Q. 
1.— AUS. 

j^eiter from accused to his 

\cifc — Husband ft’ unfe charged .] — 
A husband Sc wife w’ere tried together 
for stealing & receiving. On the 
husband wdien arrested was found a 
letter addressed to his wife making 
damaging admissions : — Held : the 
letter was properly admitted us evi- 
dence against male accused. — R. v. 

D d 
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Sect, 4. — Relevant facta — Admiaaibility of evidence: 

Svb-aec t, 7. S ect, 6; Sv h -aect, 1.] 

There is no difference as to the rules of evidence 
between criminal & civil cases (Abbot, J.). — 
R. Watson (1817), 2 Stark. 116; 32 State 
Tr. 1. 

Annotations: — Consd. R. v. Blako (184 t)f 6 Q. B. 126. 

Refd. R. V. Duflfjr (1849), 7 State Tr. N. S. 795 : R. v. 

McCafiferty (1867), 15 W. R. 1022. Mentd. Bedford v. 

Blrley (1822), 1 State Tr. N. S. 1071 ; Tooth v. Baj^well 

(1825), 2 C. & P. 187 ; A.-G. v. Briant (1846), 16 M. & W. 

169 ; Miilcahy u. R. (1867), 15 W. R. 446 ; R. v. Twopenny 

(1867), 17 L. T. 266 ; Marks v. Beyfus (1890), 63 L. T. 

733. 

4221. .] — In a period of the trial when it 

had been proved that the grenades by which the 
death in question had been caused h^d been ordered 
by A. ; but when there was no evidence to con- 
nect A. with prisoner, it was proved that a letter 
in A.’s hand wilting bearing a memorandum in 
the hand of prisoner was found at his residence 
after his arrest upon the present charge : — Held : 
such a letter was admissible against him upon the 
ground that it was found in possession of prisoner 
& was relevant to this inquiry. — R. v, Bernard 
(1858), 8 State Tr. N. S. 887 ; 1 F. & F. 240. 
Annotations: — Mentd. R. v. Kohu (1864), 4 F. & F. 68; 

R. V. Lomas (1913), 110 L. T. 239. 

4222. .] — Applt. was convicted of shop- 

breaking. The evidence for the prosecution was 
that applt. & another man forced open the door 
of a shop & ran away when the police appeared, 
applt. being subsequently arrested. It was found 
that the lock of the shop door was broken, but that 
nothing had been stolen from the shop, & there 
were no marks of any instrument having been used 
in obtaining an entrance, & no housebreaking 
tools were found in possession of applt. when he 
was arrested. The defence was that in “ sky- 
larking ” applt. & the other man collided & fell 
against the door, breaking it in. At the trial 
evidence was admitted that an instrument 
described as a jemmy had been found at applt. *s 
lodgings, & that eight days after he was asked by 
the police how lie came into possession of it & 
that he replied that he did not wish to say any- 
thing about it. The judge also put questions to 
applt. while he was in the dock & before he was 
sworn, & made comment which was disparaging 
to applt. : — Held : the evidence of the finding 
of the alleged jemmy at applt. ’s lodgings was 
inadmissible, since, there being no marks of the 
use of an instiaiment on the shop door, there was 
no probative nexus between the article found & 
the crime charged ; the police should have ques- 
tioned applt. while the latter was in custody & the 
evidence of such questioning & of applt. ’s answer 
thereto was inadmissible & the judge should not 
have questioned applt. while he was in the dock. — 


R. V. Taylor (1923), 87 J. P. 104 ; 17 Cr. App. 
Rep. 109, C. O. A. 

4223. Property found elsewhere — Proved to be 
knowingly in his possession.] — Where a party was 
charged with having chartered a vessel & loaded 
goods on board for the purposes of slave-trading : — 
Held : slave trading papers found on board the 
vessel when she was seized in foreign parts, but 
not traced in any way to the knowledge of such 
party, were not admissible in evidence against 
him. — R. V, ZULUETA (1843), 1 Oar. & Kir. 215. 
Annotation : — Mentd. Santos t\ lllld^e (1859), 6 C. B. N. S. 

841. 

4224. .] — In a portmanteau not 

proved to belong to prisoner was found a paper 
folded hke a letter, & containing in the inside what 
purported to be an inventory of goods pawned 
at different times. The inventory was not in 
his handwriting ; but on the outside of the paper 
his name, & the word “ private,” both in his hand- 
writing, were indorsed : — Held : the contents of 
the paper were not admissible against him. — 
R. v. Hare & Rehden (1848), 12 J. P. 727 ; 3 
Cox, C. C. 247. 

4225. .] — R. V. SiMiNGTON, [1921] 1 

K. B. 451 ; 90 L. J . K. B. 471 ; 125 L. T. 128 ; 
85 J. P. 179 ; 37 T. L. R. 114 ; 26 Cox, C. C. 736 ; 
15 Cr. App. Rep. 97, 0. C. A. 

4226. Letters addressed to accused but not 

delivered to him.] — Letters which have never been 
in the custody of prisoner cannot be read in 
e\ddence against him. — R. v. Hevey, Beatty & 
M‘Carty (1782), 1 Leach, 232. 

Annotation : — Refd. R. v. Cooper (1875), 1 Q. B. D. 19. 

4227. .] — A letter, purporting to 

come from prisoner’s brother, & left by the post- 
man pursuant to its direction, at prisoner's lodg- 
ings, after he was apprehended & during hi.s 
confinement but never actually in las custody, 
cannot be read in evidence against him on his trial. 
— R. V, Huet (1798), 2 Leach, 820. 

4228. .] — R. V, Cooper, No. 4066, 

ante. 

4229. Property of miu*dered person — Found 

in place visited by accused.] — A woman was found 
strangled on the morning of Jan. 25 ; many 
articles were stolen from her cottage, including 
a gold watch, chain & money. Applt. was seen 
on Jan. 25 going to the lavatory of the Central 
Hotel, Rugby, & some months after in the cistern 
of that lavatory were discovered some articles 
stolen from the murdered woman ; — Held : the 
evidence as to the discovery in the cistern of the 
articles stolen fi’om the murdered woman was 
properly admitted. — R v. Palmer (1911), 6 Cr. 
App. Rep. 237, C. C. A. 

4230. Must be material — Charge of publishing 
obscene book — Evidence of possession of other 


PiEUCE (1917), 17 8. R. N. S. W. 135. — i existence has been iiroved. — R v 
AUS. Amir Khan (1872), 9 B. L. Jl. 36 ’ 

d. Notes for defence made. 17 W. R. Cr. 15. — IND. 


prisoner — Inadmissible. ] — -Notes found 
upon a prisoner \^^hich he liad made for 
his defence wiien awaiting his trial are 
inadmissible in evidence against him. — 
R. V. McNair (1895), 13 N. Z. L. R. 
717.— N.Z. 

4221 i. rrojierty found at his residence. 1 
— In a conspiracy a letter evidently 
relating to the business of the con- 
spiracy, addi'essed to one of the panels 
&: found in his house three or four days 
after his apprehension, although there 
is not sufficient proof that it was 
written by a co -conspirator, is an 
admissible article of evidence. — H.M. 
Advocate r. Hunter (1838), 2 Swin. 
l.—SCOT. 

4221 il. .] — Letters, etc., found 

in a man’s house after his arrest are 
admissible in evidence. If their previous 


e. Property found elsexohere.]- -On 
a charge of seditious conspiracy, 
documents found In tho hands of 
artles other than those charged with 
elng parties to the conspiracy are 
admissible against accused if they 
relate to the actions & conduct of the 
persons charged with the conspiracy 
or to the spread of seditious propaganda 
as one of the pimposes of the con- 
spiracy & can bo traced as coming 
from a party to the conspiracy. — H. 
V . Russell, [1920] 1 W. W. R. 624 • 
61 D. L. R. 1.— CAN. 

f- Letter from accused to wife 

— Found at wife*8 house.] — On a trial 
for the offence of broach of trust 
by a public servant, a lett-er was 
tendered in evidence for the prosecu tion 
which had been sent by accused to his 


! wife at 1’. & had been found on a 
search of her house made there by the 
police : — Held : the letter was ad- 
missible In evidence against accused. — 
R. V. Donaohue (1898), I. L. R, 22 
Mad. 1.— IND. 

g. Conspiracy — Letter to one ac’ 
cused — Found in possession of 
amdher.] — -When letter relating to an 
alleged common design has been 
directed to one of the panels & found 
in possession of another it is competent 
evidence against both, although it is 
not shown that tho writer was a 
conspirator or that tho contents were 
true or that it was ever seen by the 
party to whom it was addressed. — 
H.M. Advocato V. Gumming (1848), 
J. Shaw, Just. 17.— SCOT. 

h. Must he material — Charge of 
false pretences — Letters showing ac- 
cused's had charactcr.y — Letters written 
to a person charged with obtaining 
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similar books.] — In a prosecution for publishing 
& selling an obscene book with a view to corrupt 
the public morals, the jury must decide whether 
the book was put out & published in such a way 
as to be lewd, lascivious, to tend manifestly 
to corrupt the public morals. In considering 
this question they must take into their considera- 
tion the persons to whom, & the time &: the cir- 
cumstances under which it was put forth. The 
titles & contents of other books found on the pre- 
mises where the book in question was sold may be 
relevant as tending to show that the one in ques- 
tion was sold with a view to corrupt the public 
morals. — K. v. Thomson (1900), 64 J. P. 456. 
Annotation : — Refd. R. v. Bairaclough, [1906] 1 K. B. 201. 

4231. Charge of acts of gross indecency — 

Evidence of possession of lewd pictures — Admitted 
on issue of identity.] — Thompson v , R., No. 3810, 

ante, 

4232. Admitted on general 

issue.] — On the trial of a man on a charge of 
committing an act of gross indecency with a boy, 
prisoner pleaded not guilty, his defence being 
that there was no truth in the boy’s statements : — 
Held : upon the authority of Thompson v. R., 
No. 3810, ante, evidence that photographs of 
nude boys were found in prisoner’s lodgings was 
admissible for the purpose of showing what the 
Xiractice of the prisoner was, just as the j^ossession 
of the tools of a burglar or the apparatus of an 
abortionist is evidence as showing the possession 
of appliances & implements used by persons 
carrying on that particular kind of business in 
crime.— R. v, Twiss, [1918] 2 K. B. 853 ; 88 
L. J. K. B. 20 ; 119 L. T. 680 ; 83 J. P. 23 ; 35 
T. L. R. 3 ; 62 Sol. Jo. 752 ; 26 Cox, 0. 0. 325 ; 
13 Or. App. Rep. 177, C. 0. A. 

4233. « Charge of attempted murder by poison 

— Evidence of possession of similar poison at time 
of arrest.] — R. v, Armstrong, No. 3988, ante. 


Sect. 5.— CONFESSIONS AND STATEMENTS BY 
ACCUSED. 

Sub-sect. 1. — In General. 

4234. General rule.] — (1) If a prisoner in gaol on 
a charge of felony ask the turnkey of the gaol to 
imt a letter into the post for liim, & after his 
promising to do so, prisoner give him a letter 
addressed to his father, & the turnkey, instead 
of putting it into the i>ost, transmit it to prose- 
cutor, this letter is admissible in evidence against 
prisoner, notwithstanding the manner in which 
it was obtained. 

(2) The only cases in which what a prisoner 
says or writes is not evidence are where prisoner is 
induced to make any confession in consequence 
of prosecutor, etc., holding out any threat or 
promise to induce him to confess ; & where the 
communication is privileged, as being made to 
his counsel or attorney (Garrow, B.). — R. v, 
Derrington (1826), 2 G. & P. 418. 


4235. Letter written by accused — After arrest.] 

— R. V, Derrington, No. 4234, ante, 

4236. .] — Prisoner was taken into 

custody for stealing from a dwelling-house, & 
^when in the police-station wrote two letters, one 
to his wife & the other to a friend. Prisoner was 
told that all letters would be read before being 
despatched, & the letter in question was detained 
& ^ a copy sent to its destination : — Held : the 
original addressed to prisoner’s wife was not 
admissible. — R. v, Pamenter (1872), 12 Cox, 0. C. 
177. 

4237. .] — Prisoner, being then in 

custody for having wounded G. some days pre- 
viously, wrote a letter to G. There was no 
evidence that ho was warned that any letter he 
wrote might be given in evidence against him : — 
Held: the letter was admissible. — R. v, HEAli 
(1905), 69 J. P. 224. 

4238. .] — An accused person cannot 

put in evidence documents referring to the charge 
written by him after his arrest merely because they 
are in his own favour. But, semble : the prosecu- 
tion may. — R. v, Sheppard (1923), 17 Or. App. 
Rep. 171, C. O. A. 

4230. .] — On the trial of A* for R burglary 

& larceny, it appeared that his footsteps had been 
traced in a certain locality. Shortly afterwards 
a policeman in plain clothes called at prisoner’s 
house, for the purpose of making some inquiries 
about the matter ; but not finding him at home, 
he left word why he had called, with his address, & 
the assumed name of Russell. In the course of 
a few days afterwards the x>oliceman received 
a letter, directed to him in the name of RusseU, 
& in consequence of a communication contained 
in that letter, he found the greater part of the 
stolen goods concealed in a si^ot near where 
prisoner’s track had been observed. The hand- 
writing of the letter was not proved : — Held : this 
letter could not be read against prisoner. — R. 
V, Lock (1846), 10 J. P. 204. 

4240. Statements as to other transactions.] — R. 
V, Cole, No. 3848, ante, 

4241. .] — (1) On the trial of an indictment 

for forgery of the acceptance of a bill of exchange, 
evidence of what prisoner said respecting other 
bills of exchange which are not in evidence, is not 
admissible. 

(2) If a person knowingly pays away a forgery 
as a good bill, it is a consequence, & almost a 
consequence of law, that he must intend to defraud 
the person to whom he pays the bill, & also the 
person whose name is used, as everything which 
is the natural consequence of the act must be 
taken to be the intention of prisoner. 

(3) Semble : a prisoner, who is a shareholder 

in a joint-stock bank, & who knowingly utters a 
forged acceptance to that bank, cannot be con- 
victed on counts laying an intent to defraud 
“ R. B.,” another of the shareholders, “ &> 
others.” — R. v, Cooke (1838), 8 0. & P. 586. 
Annotations : — As to {1) Dttd. R. Brown (1861), 2 F. & F. 

559. Generally, Mentd. R. v. Francis (1871), 22 W. R. 

663. 


money by false pretences, & found in 
his possession, tending to show he was 
of bad character which do not connect 
prisoner with any such scheme are 
not admissible. — 11. v. Hull, [1902] 
S. R. Q. 1.— AUS. 

k. Indictment of master of ship — 
Letter found on board. ]— -On an indict- 
ment against the master of a ship for 
receiving part of the cargo entrusted 
to him by the owner, & converting it 
to Mb own use : — Held : a letter in 
the handwriting of the consignee of the 
cargo, directed to the master, & found 


in the sliip, could not be read as 
evidence against him. — R. v, Hartnell 
( 1841), 2 Leg. Rep. 214.— -IR. 

PART XII. SECT. 6, SUB-SECT. 1. 

A L 'Written by accused .] — 

A husband & wife were tried together 
for stealing & receiving. On the hus- 
band when arrested was found a letter 
addressed to his wife making damaging 
admissions : — Held : the Tetter was 
properly admitted as evidence against 
male accused. — R. v. Pierce (1917), 


17 S. R. N. S. W. 135.— -AUS. 

1. Parol evidence of letter dictated 
by accused.}— In a trial for child- 
murder, one of the Crown witnesses 
having stated that on one occasion 
she had written a letter to the dictation 
of the panel, containing statements as 
to the paternity of her cliild the 
Advocate Depute proposed without 
leading evidence that the letter was 
irrecoverable, to ask the witness what 
the panel had told her to write : — 
Held : the question was competent. — 
D D 2 
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Sub -sec ts. 1 2.] 

4242. .] — R. V. Butler, No. 3927, ante. 

4243. .] — Qu. : whether, upon the trial 

of an indictment for forging a bank note, evidence 
of what prisoner has said respecting other bank 
notes is admissible. — R. v. Brown (1861), 2 F. & 
P. 559. 

4244. .] — ^At the time of his arrest there | 

were two charges against applt., & he made a i 
statement to the detective which referred to both 1 
charges. Upon his trial on one of the charges ! 
the detective endeavoured to split up the state- 
ment & to give in evidence only that part which j 
he considered applied to the charge upon wliich | 
applt. was tried : — Held : the evidence so given , 
was not satisfactory, as the effect of what applt. i 
said was not correctly reproduced. — R. v. Posnett ■ 
(1913), 9 Cr. App. Rep. 64, C. C. A. j 

4245. Statements as to same transaction.] — R. i 

Mansfield, No. 3907, ante. I 

Showing guilty knowledge.] — See Nos. 3950- j 


Sub-sect. 2. — Statements at preliminary 
Examination before Justices. 

4246. Cases prior to Indictable Offences Act, 
1848 (c. 42).] — R. V. Reason & Tranter (1722), 
1 Stra. 499; R. v. Layer (1722), 16 State Tr. 
93, 215 ; R. v. Fearsiiire (1779), 1 Leach, 202 ; 
R. V. Bradbury (1782), 2 Leach, 639, n. ; R. v. 
Fisher (1785), 1 Leach, 311, n, ; R. v. Hinxman 
(1784), 1 Leach, 310, n. ; R. v. Jacobs (1784), 1 


Leach, 309 ; R. v. Lambe (1791), 2 Leach, 552 ; 
R. V. Bennet (1793), 2 Leach, 553, n. ; R. v. 
Thomas (1794), 2 Leach, 637 ; R. v. Huet (1798), 
2 Leach, 821 ; R. v. Smith & Hornage (1816), 
1 Stark. 242 ; R. v. Telicote (1819), 2 Stark. 483 ; 
R. V. Dewhurst (1825), 1 Lew. C. C. 47 ; R. v. 
Ellis (1826), Ry. & M. 432 ; R. v. Foster (1827), 
1 Lew. C. C. 46 ; R. v. Jones (1828), Car. C. L. 13 ; 
R. V. Reed (1829), Mood. & M. 403 ; Phillips v. 
WiMBURN (1830), 4 O. & P. 273 ; R. v. 

HEAD (1830), 4 C. & P. 242 ; R. v. B 
5 C. & P. 162 ; Anon. (1831), 6 0. & P. 164, n. ; 
R. V. Webb (1831), 4 C. <fe P. 564 ; R. v. Harris, 
Evans & Butler (1832), 1 Mood. C. C. 338 ; 
R. V. Lewis (1833), 6 C. & P. 161 ; U. v. Pressly 
(1833), 6 C. & P. 183 ; R. v. Bentley (18,33), 6 
C. & P. 148 ; R. V. Tarrant (1833), 6 C. & P. 182 ; 
R. V. CiiAPPEL (1834), 1 Mood. & R. 395 ; R. v. 
Hopes (1835), 7 C. & P. 136 ; R. v. Foster (1835), 
7 C. & P. 148 ; R. v. Rivers (1835), 7 C. & P. 177 ; 
R. V. John (1835), 7 C. & P. 324 ; R. v. Jones 
(1838), 7 C. & P. 833 ; R. i;. Rees (1836), 7 C. & P. 
568 ; R. V. Walter (1836), 7 C. & P. 267 ; R. v. 
Reading (1836), 7 C. & P. 649 ; R. v. Weller 
(1846), 2 Car. & Kir. 223 ; Hirst’s Case (1828), 

1 Lew. C. C. 46 ; R. v. Holmes (1843), 1 Car. & 

I Kir. 248 ; Smith & Berry’s Case (1836), 2 Lew. 

C. C. 139 ; R. V. Morse, Smart & Tandy (1838), 

I 8 C. & P. 005 ; K. v. Wilkinson (1838), 8 C. & P. 
662 ; R. V. Wheeley (1838), 8 C. & P. 250 
R. V. Pikesley (1839), 9 C. & P. 124 ; R. v. Owen 
(1839), 9 C. & P. 83 ; Jeans v. Wheedon (1843), 

2 Mood. & R. 486 ; R. v. Pomeroy (1845), 1 Cox, 
C. C. 231 ; R. V. Carpenter (1847), 8 L. T. O. S. 

I 558 ; R. V. White (1847), 2 Cox, C. C. 192. 


H.M. Advocate v. Downie (1865), 
6 Irv. 202 ; 38 Sc. Jur. 9. — SCOT. 

m. kUtaiements as to other trans- 
actions — Evidence of preciirus con- 
spiracy — Charge o/ rio/.]— Statcinciit- of 
law regarditig mobbing- & rioting ; — 
Held : incornpetont to prove previouh 
conspiracy to commit an offence by 
loading evidcnc(^ of what the panel 
said several weeks before it was com- 
mitted, there being no notice given in 
the indictment that such evidence was 
intended to be led by prosecutor. — 
H.M. Advocate v. Rorehtson (1842), 
1 Broun, 152.— SCOT. 

4245 i. Statements as to same trans- 
action.} —Averments made by a man at 
not too remote a period from the date 
of the transactions impeached may be 
given in evidence against him. — R. v. 
Street (1888), 3 Q. L. J. 88.— AUS. 

4245 ii. . J — R. v. Jones (18G8), 

28 U. C. R. 41G, 424.— CAN. 

4245 iii. .] — A declaration made 

hy a prisoner, tried on an indictment 
for larceny, before ho was charged with 
the crime, in answer to a question 
asked him, where he got the property, 
is evidence on his behalf. — R. 1 \ 
Ferguson (187G), 3 Pug. 612.— CAN. 

4245 iv. .] — In the course of a 

conversation between iirisoner & a 
detective relative to the purchase of 
counterfeit money, prisoner asked the 
detective whether he had received a 
letter written by the former stating 
his desire to purchase counterfeit 
money. Sc upon the detective showing 

{ irisoner the letter he admitted it was 
lis : — Held : the letter was admissible 
as in a sense forming part of the 
subject-matter of the conversation. — 
R. V. Attwood (1891), 20 O. R. 574.— 
GAN. 

4245 V. — ■ — •.] — R. V. KangalMall 
(1905), 1. L. R. 41 Calc. 601.— IND. 

4245 vi. — — .] — ^Lyall v. Ramsay 
(1853), 1 Irv. 189.— SCOT. 

4245 vii. . ] — In a trial for murder 

It was proposed to ask a pollce-surgcon 
questions as to statements made to 


lilm by accused, while he w^as in i 
accused’s house to see the body of the 
child alleged to have been murdered 
in order to certify the cause of death 
Held : the evidence was competent. — 
H.M. Advocate v. Duff (1910), 6 
Adam, 248.— SCOT. 

n. Whether admissible for de- 

fence — As showing consistent story .] — 
Though a panel cannot in the ordinary 
case found his defence on statements 
made by liimsolf, it is competent to 
prove that his acxjount of tho matter 
has been the same throughout. — H.M. 
Advocate v. Forrest (1837), 1 ►Swin. 
404.— SCOT. 


oral evidence.] — No oral evidence can 
bo received to prove the fact of a con- 
fession if tho confession itself be in- 
admissible. — -R. V. SiiiVYA (187 0), 
I. L. R. 1 Bom. 219. — IND. 

p. Confession subsequently relracted 
— No less admissible — IJuty of court.] 
— It does not necessarily follow, 
because a confession made by an 
accused person is subsequently re- 
tracted & there is little or no evidence 
on tho record to 8upiK)rt the con- 
fession, that therefore tho confession 
is to bo rejected. The credibility of 
such a confession is in such case a 
matter to be decided by the ct. 
according to the circumstances of each 
particular case, &, if the ct. is of 
opinion that such a confession is true, 
the ct. is bound to act, as far as the 
person making it is concerned, upon 
such belief. — R. v. Maiku Lai. (1897), 
I. L. R. 20 All. 133.— IND. 

q. Statement taken immediately be- 
fore arrest.] — Where there is evidence 
in the hands of a police officer upon 
which ho is bound to arrest a person, 
it Is improper for him to obtain a 
statement from that person & reduce 
it to writing. Such statement is 
inadmissible In evidence. — R. v. Jadub 
Dar (1899), I. L. R. 27 Calc. 295 : 4 
a W. N. 129.— IND. 


r. Statement obtained unthout authority 
ct unthout caution .] — Whore a person is 
charged with arson statements made 
by him to an officior of the P’ire Com- 
missioner who was making an inquiry 
into tho cause of tho lire, are admissible 
in evidence against him. — II. r. 
Shapiro (19221, 40 Can. Crim. Cas. 14 ; 
Q. R. 34 K. B. 431.— CAN. 

B. .] — Statements obtained from 

prisoners by unauthorised persons, & 
without caution or w^arning, will not 
' '' admitted in evidence against such 
I)ri8onors. — R. v. Hughes (1839), 1 
Craw. & D. 13. — IR. 

t. Identity of person makhig state- 
ment must be proved.] — A conversa- 

a house & another person outside, 
in the hearing of a third person, 
who did not see the person outside, or 
recognise his voice, is not admissible 
in tho absence of evidence to show that 
! prisoner was the person wdio spoke 
j from the outside, oven though the 
I person inside may have addressed the 
, person outside hy tho same name as 
that of prisoner. Sc the person outside 
i responded to that name. — Lavin’s 
Case (1843), Ir. Cir. Rep. 813.— IR. 

a. Objection that statement not com- 
plete — No ground for rejedioii.] — An 
objection to the admissibility of a 
declaration in respect that it did not 
contain all tho panel had said was 
repelled. — H.M. Advocate v. Brown 
( 18G6), 5 Irv. 215.— SCOT. 

b. Accused cannot consent to ad- 
mission of inadmissible evidence .] — 
Accused cannot by waiver or consent 
render admissible a statement expressly 
declared to be inadmissible. — H. v. 
Perkins, [1920] App. I). 307.— S. AF. 

PART XII. SECT. 5, SUB-SECT. 2. 

c. Confession not reduced to writing 
— Whether parol evidence admissible.] 
— Held : parol evidence of a confes- 
sion was admissible, it being proved 
that the confession was not taken 
dowm in writing whilst prisoner was 
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4247. Statements under Indictable Offences Act^ 
1848 (c. 42) — Admissible If statutory provisions 
complied with.] — Semble : the statement before 
the magistrate of an accused person, though 
taken in the form given in form N. of the above 
Act, is not admissible without further proof under 
sect. 18 of that statute, unless the requisites con- 
tained in the proviso to that sect, have been 
inserted in the form, or proved to have been ful- 
filled. — R. V, Kimber (1849), 13 J. P. 122 ; 3 
Cox, C. C. 223. 

Annotation : — Befd. R. v. Sansome (1850), 1 Deii. 545. 

4248. .] — The examination of prisoner 

taken by the magistrate in form N, given in the 
schedule to the above Act, & duly returned to the 
ct., is admissible without proof of the signature 
of the magistrate, or of compliance with the 
proviso in sect. 18 of that statute. — R. v. Steel 
(1819), 13 J. P. 606. 

Annotation : — Refd. R. v. Sansomo (1850), 3 Car. Sc Kir, 332. 

4249. .] — Where a statement made 

by a prisoner before the committing magistrates, 
appears on the face of it, to have been duly taken 
under sect. 26 of the above Act, is at the trial 
Xiroduced from the depositions of the witnesses 
taken at the same time &. appears to have been 
transmitted with them, it is receivable in evidence 
without further proof. — R. v. Harris (1849), 
13 L. T. O. S. 509 ; 4 Cox, 0. C. 147. 

4250. ,] — Semble : before a statement 

made by a prisoner in the presence of, & 
duly signed by, the committing magistrate, can 
be received in evidence against him, proof must 
be given that he was cautioned in the manner jiro- 
vided by sect. 18 of the above Act dehors any 
declaration to that effect, contained in the caption 
of the statement itself. — R. v, IIigson (1849), 
2 Car. & Kir. 769. 

4251. .] — R. V. Hunt (1849), 13 

L. T. O. 8. 509. 

4252. .] — On a second examination 

of a prisoner for felony, the evidence against him 
was read over to him, <fe the first caution in sect. 18 
of the above Act was given, & he made a statement 
which was taken down. Prosecutor applied for a 
remand, which was granted, & on prisoner being 
brought up again no further evidence was given 
against him, but his attorney asked a few ques- 
tions of the witnesses. Prisoner was then cautioned 
as before, but declined to make any statement : — 
Held ; prisoner’s statement made on the second 
examination was receivable in evidence at the 
trial, it was read by the magistrate’s clerk who 
took it down. — R. v. Bond (1850), 3 Car. & Kir. 
337, n. ; 1 Den. 517 ; T. & M. 242 ; 4 New Mag. 
Cas. 133 ; 4 New Hess. Cas. 143 ; 19 L, J. M. C. 


138 ; 14 J. P. 288 ; 14 Jur. 399 ; 4 Cox, 0. 0. 
231, C. C. R. 

Annotatmns : — Refd. R. r. Fadcrman (1850), 4 Cox, C. C. 

370 ; R. V. Thomas (1850), 14 J. P. 513. 

4253. -.] — (1) A statement made by 

a prisoner before a committing magistra<te, & 
signed by prisoner the magistrate, if taken in 
the form prescribed by the schedule to the above 
Act is admissible in evidence against him at his 
trial, at common law. 

(2) Semble : where there is no evidence of any 
previous threat or inducement having been held 
out to prisoner, such statement would be admissible 
under the above statute without proof of the 
magistrate’s signature. 

(3) It will be prudent for justices always to give 
prisoner the second caution as well as the first. — 
R. V, Hansome (1850), 3 Car. & Kir. 332 ; 1 Den. 
545 ; T. & M. 260 ; 4 New Mag. Cas. 80 ; 4 New 
Hess. Cas. 152 ; 19 L. J. M. C. 143 ; 15 L. T. O. H. 
119 ; 14 J. P. 273 ; 14 Jur. 406 ; 4 Cox, C. C. 
203, C. C. R. 

Annotation : — As to (1) <fc- (3) Refd. R. v. Hertfordshire JJ. 

(1910), 80 L. J. K. B. 437. 

4254. .] — (1) A., being questioned by 

a police constable about the concealment of a 
birth, gave an answer which caused the officer 
to say to her, “ It might be better for you to tell 
the truth & not a lie ” : — Held : a further state- 
ment made by A. to the policeman after the above 
inducement was inadmissible in evidence against 
her, as not being free & voluntary. 

(2) A. was taken into custody the same day. 
placed with two accomplices, B. & C., & charged 
with concealment of birth. All three then made 
statements : — Held : those made by B. & C. could 
not be deemed to be affected by the previous 
inducement to A., & were, therefore, admissible 
against B. & C. respectively, although that made 
by A. was not so. 

(3) Prisoners were sent for trial, but before then 
committal they received the formal caution from 
the magistrate as to anything they might wish to 
say [as required by sect. 18 of the above Act]. 
Whereupon A. made a statement which was taken 
down in writing, as usual, & attached to the 
depositions ; — Held : this latter statement of A. 
might be read at the trial as evidence against her- 
self.— R. v. Bate (1871), 11 Cox, C. C. 686. 

4255. Voluntary statement in course of hearing 
— Admissible without caution.] — On an examina- 
tion on a charge of felony before a magistrate, 
I>risoner was asked if he wished to put any question 
to a witness against him. Instead of asking 
anything, he made a statement, which was written 
down on the depositions, but not signed by 
prisoner, who had received no caution : — Held : 


before the magistrate, althoiiijh tliero ' 
was no proof that it had. not been put I 
in writing within two days. — R. v. ! 
Kinsley (1826), Jebb, Or. & Pr. Cas. 

07. — IR. 

1 d — If ^ prisoner’s 

declaration before a magistrate has 
not been taken in writing, parol evi- 
dence of it is admissible.— R. v. 
f AiiHELL (1841), Arm. M. & O. 72.— 
In* 

— ■ — •] — It is not nooes- 
sary to bo clearly shown that state- 
ments, made by a prisoner on his 
examination before a magistrate, were 
reduced to writing, in order to exclude 
parol evidence of such statements. — 
McUoveun (1852), 5 Cox, C. O. 
500. — IR. 

,, f- — -1 — If* la tko duty of 

the magistrate to take down in writing 
statements made before him by a 
prisoner. Sc even though It should be 
shown affirmatively that the state- 


ments were not reducjod to wTiting, 
evidence caimot be given of what was 
said by jirisoner on the occasion. — 
R. V, M’DERMOT'r (1854), 6 Cox, C. C. 
479.— IR. 

gr. .3— iifM; Act 31 of 

1917, s. 273, did not apply when 
the confession was made before a 
magistrate or justice. In every other 
case in order to be admissible the con- 
fession must bo both confirmed & 
reduced to writing in the presence of a 
magistrate or justice. — R. v. Pienaar, 
[19181 T, P. D. 288.— S, AF. 

h. Admissible after caution, ]— The 
provisions of 32 Sc 33 Viet. (Can.), 
e. 30, B. 32, are directory, & a statement 
in writing not prefaced with the statu- 
tory words, made by a prisoner to the 
committing magistrate, was admitted 
in evidence, upon evidence by the 
committing magistrate that he had 
verbally cautioned prisoner to the 
effect required by the statute, before 


receiving the statement in question.— 
R. V. Kalabeen (18G7), 1 B. C. R. 

pt. 1, 1.— CAN. 

k. .] — Any statement made by 

an accused person, if voluntary, is 
admissible in evidence, a fortiori 
it made in open ct. & after being 
cautioned by the magistrate. — R. 
James (1912), 17 B. C. R. 165.— CAN. 

l. — R. V. Walabek (1913). 
23 W. L. R. 931 ; 10 D. L. R. 522 ; 4 
W. W. R. 501.— CAN. 

J — The examinations of 

prisoners taken before certain magis- 
trates wore received in evidence, al- 
though it appeared that it was partly 
elicited by questions put by the magis- 
trates, the questions being of a general 
nature, & prisoners having been pre- 
viously duly cautioned. — R. v. Glen* 
NON, Toole Sc Maqratii (1840), 1 
Craw. & D. 359. — IR. 

n. Statements on oath — After caution.i 
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Svb-sects. 2 cfc 3.] 

this statement was not evidence per se, but any 
one who heard prisoner make it might give evi- 
dence of it, refreshing his memory from what was 
thus written down. — R. v. Watson (1851), 3 
Car. & Kir. 111. 

4256. .] — A voluntary statement 

made by a prisoner in the course of an examination 
before a magistrate, & before all the witnesses 
have been examined, is admissible in evidence at 
the trial, although no caution has been previously 
given. — R. v. Stripp (1866), Dears. C. C. 648 ; 26 
L. J. M. C. 109 ; 27 L. T. O. S. 128 ; 20 J. P. 279 ; 

2 Jur. N. S. 452 ; 4 W. R. 489 ; 7 Cox, C. C. 97, 
C. C. R. 

4257. .] — R. V. Taylor, No. 3812, 

ante. 

4258. Statements in answer to questions by 
magistrate — Inadmissible without caution.] — A 

statement elicited from a prisoner by questions 
put to him without any previous caution by a 
magistrate, before whom he is brought in custody 
upon a criminal charge, is not admissible against 
him in evidence at his trial. — R. v. Pettit (1850), 

4 Cox, C. C. 164. 

Annotation Refd. Ibrahim v. R., [1914] A. C. 599. 

4259. Inadmissible after caution.] — (1) 

Where there is no clear evidence of an offence | 
having been committed, a police officer is not 
justified, in consequence of more rumours in a 
neighbourhood, in putting searching questions to 
a person for the purpose of eliciting the proof of a 
crime, as well as of that person’s connection 
it. 

(2) After the investigation before a magistrate 
on a charge of concealment of biiih, & after 
accused had been cautioned in the usual manner, 
& had stated that she had nothing to say, but 
before her actual committal, the presiding magis- 
trate asked her what she had done with the body 
of the child : — Held : her statement in answer 
was not admissible ; nor would the learned judge 
allow a witness to be asked whether, in consequence 
of such a statement, he did a particular thing. — 
R. V. Berriman (1854), 6 Cox, 0. C. 388. 

Annotation: — A^ to (1) c& (2) Befd. Ibrahim v. R., [1914] 

A. C. 599. 

4260. Evidence under Criminal Law Amendment 
Act, 1885 (c. 69), ss. 5, 20 — May be put in by 
prosecution at trial.] — Prisoner was charged under 
sect. 5 of the above Act with having had unlawful 
intercourse with a girl under the age of fourteen 
years. When before the justices he gave evidence 
on oath : — Held : at the trial his statement, as 
made on oath, might be put in without his 
consent, & might be used for or against him. — 
R. V. Adams (1886), 60 J. P. 136. 

4261. May be put in by prosecution at trial.] — 
The statement which a prisoner makes in giving 


evidence before the magistrate by whom he is 
committed for trial, may be used as evidence 
against him at the trial, & the deposition con- 
taining such statement may be put in evidence 
at the trial, although he then declines to give 
evidence.— R. v. Bird (1898), 79 L. T. 359 ; 62 
J. P. 760 ; 47 W. R. 112 ; 15 T. L. R. 26 ; 43 
Sol. Jo. 30 ; 19 Cox, 0. C. 180, C. C. R. 

Annotation : — Bold. R. v. Boyle (1904), 20 T. L. R. 192. 

4262. .] — Prisoner was indicted under 

Criminal Law Amendment Act, 1886 (c. 69), s. 4, 
for the felony of carnally knowing, in Mar. 1911, 
a girl under the age of thirteen years. He was 
also indicted under sect. 6 of the same Act for the 
misdemeanour of carnally knowing the same girl 
in Apr. 1912, she then being above the age of 
thirteen years & under the age of sixteen years. 
When before the justices prisoner, who was then 
only charged with the misdemeanour under 
sect. 5, gave evidence, in the course of which he 
admitted having had intercourse with the girl in 
Mar. 1911, & at Christmas, 1911, but not at any 
later date. At the trial the prosecution proceeded 
with the indictment for the feiony under sect. 4 
of the Act & tendered in evidence prisoner’s 
deposition before the justices when before them 
on the misdemeanour charge under sect. 5 ; — 
Held : the deposition was admissible in evidence. — 
R. V. Chapman (1912), 29 T. L. R. 117. 

4263. Evidence under Criminal Evidence 

Act, 1898 (c. 36).]— R. v. Boyle (1904), 20 
T. L. R. 192. 


Sub-sect. 3. — Stat e ments made in other Legal 
Proceedings. 

4264. In bankruptcy proceedings — Balance sheet 
not admissible.] — The balance sheet of a bkpt., 
given on oath under his commission, is not ad- 
missible against him on a criminal charge. — R. v. 
Britton (1833), 1 Mood. & R. 297, N. P. 

Annotations: — Befd. R. v. Wheater (1838), 2 Mood. C. C. 
45 ; R. v. Scott (1850), 7 Cox, O. C. 104. 

4265. Examination in bankruptcy.] — Held : 

the examination of a person on oath before comrs. 
in bkpcy., after he had been cautioned &- had 
elected what questions he would answer, was 
admissible against him on a charge of forgery. — 
R. V. Wheater (1838), 2 Lew. C. C. 157 ; 2 Mood. 
C. C. 45, C. C. R. 

Annotatioris : — Consd. R. v. Owon (1840), 9 C. & P. 238. 
Distd, R. V. Swan (1849), 14 J. P. 101. Befd. R. v. Scott 
(1850), Dears. Sc B. 47. 

4266. .] — R. V. Swan, No. 1952, ante. 

4267. No caution administered.] — On 

an indictment for false pretences it was i^roposed, 
for the purpose of showing the falsehood of the 

, representations, to give in evidence the examina- 
tion of prisoner who had become bkpt. at a meet- 
I ing held before the comr. for the allowance of his, 


— R. V. Skelton (1898), 3 Terr. L. R. 

58.— CAN. 

o. Confession made in one language 
— Taken down in another — Evidence 
Act, 1 of 1872.] — R. V. NiLMADiiun 
Mitter (1868), I. L. R. 15 Calc. 595.— 

IND. 

p. Accused ivierrogaied twice — No 
caution before first interrogation. ] — 
Indictment for receiving: stolen goods. 
Prisoner, being interrogated but not 
cautioned, by a magistrate, made a 
parol statement In relation to the 
charge against him, & being afterwards 
cautioned, Sc again interrogated as 
before, he made the same statement, 
which was reduced to writing Sc signed 
by him : — Held : such statement was 
admissible in evidence. — R. v. Henson 


(1844), 3 Craw. & D, 177.— IR. 

q. Statement said to have been 

taken before mojgistraie — Magistrate 
absent during hearing.^ — The declara- 
tion of an accused person will not be 
admitted as evidence if it is proved 
that the magistrate before whom it 
hoars to be emitted was absent during 
any material part of the examination. 
— H.M. Advocate v. Mahler & Ber- 
renhard (1857), 2 Irv. 634 ; 29 

Sc. Jur. 562.-HSCOT. 

r. .) — Objection sustained 

to tho admissibility of a prisoner’s 
declaration in respect it appeared on 
the proof that the declaration had not 
been emitted in presence of the magis- 
trate before whom it bore to have been 
taken. — H.M. Advocate v. M'Millan 


(1858), 3 Irv. 213.— SCOT. 

PART Xfl. SECT. 6, SUB-SECT. 8. 

4265 i. In bankruptcy proceedings — 
Examination in banicruptcy , ]— State - 
ments of an insolvent on his examina- 
tion before assignee at creditors’ 
meeting, are evidence against him on 
a criminal trial. — R. v. McLean (1877), 
1 P. & B. 377.— CAN. 

s. Meeting of creditors — QueS' 

Hons by chairman. 3 — Statements made 
by a bkpt. in answer to questions 
put by the chairman at a meeting of 
creditors are admissible in evidence in 
a prosecution against him, — R. v. 
O’Neill (1880), 3 N. Z. L. R. C. A. 
298.— N.Z. 
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the bkpt.’s, certificate. It was admitted by the 
solr. for the prosecution that he had examined 
prisoner at the Bkpcy. Ct., principally with a view 
to a criminal prosecution, & that, although 
prisoner’s solr. was present at that examination, 
he was not cautioned by any one ; — Held : under 
the circumstances the evidence was inadmissible. 
— B. V. Dabby (1847), 2 Cox, C. C. 316. 

4268* When answers compulsory.] — 

A bkpt. upon an examination, under Bkpt. Law 
Consolidation Act, 1849 (c. 106), s. 117, is bound 
to answer all questions touching matters relating 
to his trade dealings or estate or wliich may 
tend to disclose any secret grant, conveyance or 
concealment of his lands, tenements, goods, money 
or debts, although his answers may criminate 
Wmself, & such answers may afterwards bo given 
in evidence against him upon a criminal charge. 

Where deft, has been improperly compelled to 
answer questions tending to criminate himself, 
Ids answers cannot be given in evidence against 
1dm. — B. V. Scott (1856), Dears. & B. 47 ; 25 
L. J. M. C. 128 ; 27 L. T. O. S. 254 ; 20 J. P. 435 ; 
2 Jur. N. S. 1096 ; 4 W. B. 777 ; 7 Cox, C. C. 
164, C. C. B. 

Annotations : — FoUd. R. v. Cross & Loyland (1856), Dears. 
& B. 68. Consd. R- V. Skecu & Freeman (1859), 28 
L. J. M. C. 91. Folld. R. V. Robinson (1867), L. R. 1 
C. C. R. 80 ; R. v. Hillam (1872), 12 Cox, C. C. 174 ; 
K. V. Widdop (1872), L. R. 2 C. C. R. 3 ; R. v. Cooto 
(1873), L. R. 4 P. C. 599. Consd. Re A Solicitor (1890), 
25 Q. B. 1). 17 ; R. v. Brdheiin, [1896] 2 Q. B. 260. Refd. 
Re Atherton, [1912] 2 K. B. 251. Mentd. (loode v. Job 
(1858), 5 Jur. N. S. 145 ; Re Firth, Exp. Schofield (1877), 
6 Ch. D. 230. 


4269. .] — The compidsory ex- 

amination of a bkpt. under Bkpt. Law ConsoUda- 
tiqn Act, 1849 (c. 106), s. 117, is admissible in 
evidence against him on a criminal charge. — B. v. 
Cross & Leyland (1856), Deai*s. & B. 68 ; 7 
Cox, C. C. 226, C. C. B. 

Annotations: — Consd. R. v. Skeen & Freeman (1859), Bell, 

C. C. 97. Refd. R. V. Sloggett (1856), 7 Cox, C. C. 139. 

4270. .] — An agent intrusted 

with a bill of lading without autliority of his 
principals, & in violation of good faith, deposited 
it with banker for his own benefit. He was 
charged with this offence before a magistrate. 
The depositions which were taken in support of 
the charge contained ample evidence to support 
it. Having become bkpt., ho was taken by his 
creditors &; examined respecting the subject- 
matter of the charge before a corar. in bkpcy., & 
then made a statement in every respect in accord- 
ance with the evidence in the depositions. He 
was afterwards indicted on the same charge. On 
the trial, his examination in bkpcy. was offered 
by him as a defence, as showing that he had dis- 
closed the act before a comr. in bkpcy. previous 
to being indicted for the offence : — Held : the 
evidence of a disclosure was admissible imder the 
plea of not guilty. — B. v, Skeen & i^EEMAN 
(1859), Bell, C. C. 97 ; 28 L. J. M. 0. 91 ; 23 J. P. 
101 ; 5 Jur. N. S. 151 ; 7 W. B. 255 ; 8 Cox, C. C. 
143, C. 0. B. 


Annotat;wns ;--Folld. R. v. Robinson (1867), L. R. 1 C. O. R. 
«0. Refd. R. y. Gunnell 11886), 55 L. T. 786. Mentd. 

[1908] 2 K. B. ^4 ; Sadler v. Whiteman, 
Northumberland & Durham 
U^^20? f ffohef Fund Friendly & Apprvd. Soc., 


4271, .] — Examinations takei 

beiorc a comr. in bkpcy. are admissible as evidence 
persons examined upon a crimina 
~ V. Bobinson (1867), L. B. 1 0. C. B 

Aad T. 605 ; 31 J. P 

An^tation : — Folld. R. v. Widdop (1872), L. R. 2 C. C. R. 3 

i . J — examination o 

aett. before the registrar of the Bkpcy. Ct. h 


admissible in criminal proceedings taken against 
him, although a promise was made to him, before 
his examination, that it would not be used against 
him, or ftlcd.— B. v. Cherry (1871), 12 Cox, C. C. 
32. 

4273. .] — Bkpcy. Act, 1869 

(c. 71), is so far analogous to Bkpcy. Act, 1849 
(c. 106), that the Cts. of Bkpcy. have power to 
compel bkpts. to give answers to questions 
criminating themselves, <fe, therefore, on the 
authority of R, v. Scott, No. 4268, ante, such 
answers are admissible in evidence against the 
bkpt. in a criminal prosecution. — B. v, Hillah 
( 1872), 12 Cox, C. C. 174. 

4274. When answers not compulsory 

— No objection raised.] — ^Where a bkpt. was ex- 
amined before a commission in bkpcy., touching 
a matter not relating to his trade, dealings, or 
estate, did not refuse to answer on the ground 
that the answer would tend to criminate him, but 
answered without any objection : — Held : his 
answers were voluntary, & his examination was 
admissible against him on a subsequent criminal 
charge. — B. v. Sloggett (1856), Deal’s. C. 0. 656 ; 
25 L. J. M. C. 93 ; 27 L. T. O. S. 142 ; 20 J. P. 
293 ; 2 Jur. N. S. 476 ; 4 W. B. 487 ; 7 Cox, C. C. 
139, C. C. R. 

Annotaiions : — Consd. R. v. Coote (1873), L. R. 4 P. C. 599. 

Refd. 11. V. Scott (1856), Dears. & B. 47. Mentd. Re 

Firth, Exp. Scholefield (1877), 37 L. T. 281. 

4275. -.] — A debtor peti- 

tioned for liquidation by arrangement on Jime 8. 
Resolution appointing a trustee was passed on 
June 28. The registrar’s certificate of the appoint- 
ment was dated July 5. By a summons, issued on 
June 29, the debtor was summoned to appear on 
July 9, & be examined under Bkpcy. Act, 1869 
(c. 71), ss. 96, 97. He appeared on July 9, & took 
no objection to the summons. The examination 
having been admitted in evidence against him on 
a subsequent indictment for an offence under 
Debtors Act, 1869 (c. 62), s. 11: — Held: sup- 
posing the summons to have been improperly 
issued before the registrar’s certificate of the 
appointment of the trustee had been given, the 
defect WEIS only an irre^larity, which the debtor 
had waived by appearing & submitting to be 
examined without objection, & the examination 
was properly admitted in evidence. — B. v. Widdop 
(1872), L. B. 2 C. 0. R. 3 ; 42 L. J. M. 0. 9 ; 27 
L. T. 693 ; 37 J. P. 131 ; 21 W. B. 176 ; 12 Cox, 
O. C. 251, 0. C. B. 

4276. Must be signed by bankrupt.] 

— To render an examination of a bkpt. under 
Bkpcy. Law Consohdation Act, 1849 (c. 106), 
s. 117, admissible in evidence as a deposition under 
the seal of the ct., pursuant to Bkpcy. Act, 1861 
(e. 134), s. 203, it must appear that his answers 
after they were reduced into writing were signed 
& subscribed by the bkpt. — B. v. Kean (1869), 
20 L. T. 498 ; 33 J. P. 341 ; 17 W. R. 683 ; 11 
Cox, C. O. 266, O. C. R. 

4277. Need not be signed by bank- 

rupt.]— By Bkpcy. Act, 1883 (c. 52), s. 17 (8), on 
the public examination of a debtor ho shall be 
examined upon oath, & it shall be his duty to 
answer all such questions as the ct. may put or 
allow to be put to Ixim. Such notes of the ex- 
amination as the ct. thinks proper shall be taken 
down in writing, & shall be read over to, <fe signed 
by the debtor, & may thereafter be used in 
evidence against him : — Held : sub -sect . 8 did 
not exclude any other mode of proving the 
debtor’s admissions made at his public examina- 
tions ; so that, on the trial of an indictment 
against a bkpt. for misdemeanours imder Debtors 
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Act, 1869 (c. 62), where notes of his public examina- 
tion had been taken but not read over by or to 
nor signed by him, parol evidence of the person 
who took the notes was admissible to prove such 
admissions. — K. v. Erdheim, [1896] 2 Q. B. 260 ; 
65 L. J. M. C. 176 ; 74 E. T. 734 ; 44 W. R. 607 ; 
12 T. L. R. 445 ; 40 Sol. Jo. 569 ; 18 Cox, C. O. 
355 ; 3 Mans. 142, C. 0. R. 

Annotations : — Refd. R. v. Bird (1898), 79 L. T. 359. Mentd. 

Re Atherton, [1912] 2 K. B. 261. 

4278. .] — Though the notes of 

the public examination of a bkpt. were not signed 
by him, the statement then made by him may be 
admissions by him, & as such admissible in 
evidence against him. — R. i’. Hirschfeld (1897), 
61 J. P. 520. 

4279. Statement of affairs.] — Upon an in- 
dictment under Larceny Act, 1861 (c. 96), s. 80, 
for misappropriation of trust money, the state- 
ment of affairs made by accused in the course of 
his bkpcy. under Bkpcy. Act, 1883 (c. 52), s. 16, 
& rule 217 of the Bkpcy. Rules, 1886, is admissible 
in evidence against liim for the purpose of proving 
the receipt of the money by him. — R. v. Pike, 
[1902] 1 K. B. 552 ; 71 L. J. K. B. 287 ; 86 L. T. 
205 ; 66 ,T. P. 296 ; 50 W. R. 672 ; 18 T. L. R. 
285; 46 Sol. Jo. 268; 20 Cox, C. O. 164; 9 
Mans. 121, 0. C. R. 

4280. Answers in chancery.] — On the trial of 
an indictment for a conspiracy, the answers in 
chancery of defts., made on oath by them in a 
suit instituted against them by prosecutor, are 
receivable in evidence on the part of the prose- 
cution. — R. V, Goldsheue (1844), 1 Car. & Kir. 
657. 

Annotation: — Refd. R. i\ Coote (1873), L. R. 4 1*. C. 599. 

4281. Before election commissioners — Perjury — 
Application to indictments.] — By Corrupt Prac- 
tices Prevention Act, 1863 (c. 29), s. 7, witnesses 
before comrs. for inquiring into the existence of 
corrupt practices at elections shall not be excused 
from answering questions on the groimd that the 
answers thereto may criminate them & that no 
statement made by any person in answer to any 
question put by such comrs. shall, “ except in 
cases of indictments for perjury,” be admissible 
in evidence in any proceeding, civil or criminal : — 
Held: “except in cases of indictments for per- 
jury ” ai)plies only to perjury committed before 
the comrs. — R. v. Buttle (1870), L. R. 1 C. C. R. 
248 ; 39 L. J. M. C. 115 ; 22 L. T. 728 ; 34 J. P. 
565 ; 18 W. R. 956 ; 11 Cox, C. C. 566, C. 0. R. 
Annotation : — Mentd. R. v. Ettridge, [1909] 2 K, B, 24. 

4282. Ex officio information.] — By 

Corrupt Practices Prevention Act, 1863 (c. 29), 


s. 7, no person summoned as a witness before any 
comrs. appointed under Corrupt Practices Act, 
1852 (c. 57), shall be excused from answering any 
question relating to corrupt practices forming the 
subject of inquiry on the ground that the answer 
woiild tend to criminate liimself, provided that no 
statement made by any person in answer to any 
question 'put by or before such comrs. shall, 
except in cases of indictments for perjury, be 
admissible in evidence in any proceeding civil or 
criminal : — Held : the exception in the proviso 
did not apply to an ex officio information by the 
A.-G. for perjury. — R. v. Slator (1881), 8 Q. B. t). 
267 ; 51 L. J. Q. B. 246 ; 46 J. P. 694 ; 30 W. R. 
410. 

4283. Before committee of House of Commons.] 

— The evidence which a person has given before a 
committee of the House of Commons, is afterwards 
admissible against him on a criminal charge. — 
R. V, Merceron (1818), 2 Stark. 366. 

Annotations: — Consd. R. v. Gilham (1828), 1 Mood. C. C. 

186. Refd. R. V. Britton (1833), 1 Mood. & R. 297 ; R. v. 

Whoater (1838), 2 Lew. C. C. 157 ; R. v. Garbott (1847), 

2 Car. & Kir. 474 ; R. r. Scott (1856), 7 Cox, C. C. 164. 

4284. Before military court of inquiry.] — Rule 
124 (L) of the Rules of Procedure made under 
Army Act, 1881 (c. 58), s. 70, which provides that 
any confession, statement or answer a question 

I made or given at a ct. of inquiry shall not be ad- 
missible in evidence against an officer or soldier, 
applies only to military tribunals & does not make 
a statement made at a ct. of inquiry inadmissible 
in evidence at a criminal trial in a civil ct. — R. v. 
Corpus & Boorman, R. v. White, 11917] 1 K. B. 
574; 86 L. J. K. B. 459; 116 L. T. 703; 81 
J. P. 135 ; 33 T. L. R. 184 ; 61 Sol. Jo. 268 ; 
25 Cox, C. C. 716 ; 12 Cr. App. Rep. 193, C. C. A. 

4285. In civil action.] — A fraudulent trustee 
who has admitted a misdemeanour previously to 
disclosing it in the legal proceedings mentioned 
in Larceny Act, 1861 (c. 96), s. 85, cannot claim 
the benefit of that sect. — R. v. Oliver (1909), 
3 Cr. App. Rep. 240, C. C. A. 

4286. Compulsory disclosure.]— When an 

act done by a person is first disclosed by him 
without making any objection during cross- 
examination in a civil action, it is not disclosed 
by him in consequence of any compulsory process 
of a ct. of law, within the meaning of Larceny Act, 
1861 (c. 96), s. 85, & he is liable to be convicted 
of an offence under Larceny Act, 1901 (c. 10), in 

I respect of the act so disclosed. — R . v, Noel, [1914] 
j 3 K. B. 848 ; 84 L. J. K. B. 142 ; 112 L. T. 47 , 

I 24 Cox, C. C. 486 ; 10 Cr. App. Rep. 255, C. C. A. 

4287. Plea of infancy not admissible to 

1 prove false pretences as to age.] — On an indict- 
; ment for obtaining goods by falsely pretending to 
1 be of full age, a plea of infancy in an action brought 


4285 i. In civil action.] — On a trial 
for conspiracy to defraud by means of 
the fraudulent & collusive transfer of 
a pretended promissory note & the 
Institution, maintenance & prosecution 
in the civil ct.s. of an oppressive, un- 
founded, false & malicious suit at law 
based on the note : — Held : a deposi- 
tion made in such civil suit by pltf. 
therein, one of the accused, may be 
received & read to the jury as evidence 
not only against him but also against 
liis co-doft.— R. V. Murphy (1891), 17 
Q. L. R. 305.— CAN. 

4285 ii. . ] — The examination of 

deft, in a civil action arising out of the 
matters in question, he not having 
claimed privilege therein, was allowed 
to be used against him on his trial for 
criminal conspiracy. — K. v. Connoly 
(1894). 25 O. R. 151.— -CAN. 

4285 iii. .] — In a suit on a pro- 

missory note, which was alleged to have 


j been executed pointly by G. & his son 
V., V. filed an afQdavit In order to 
obtain leave to defend the suit, &, 
having obtained leave to defend, gave 
evidence at the trial on his own behalf. 
On a subsequent trial of V. for forgery 
of his father’s signature to t/ho same 
promissory note, the affidavit & de- 
position of V. in the suit were admitted 
as evidence against V. : — Held : both 
the affidavit & the deposition wore 
properly admitted. — R. v. Gopal I)os8 
(1881), L L. R. 3 Mad. 271.— IND. 

j 4285 iv. .) — In a criminal trial 

j statermmts made by accused as a 
; witness in a previous civil action, re- 
1 latlng to the same subject-matter, may 
I bo used as evidence against him. — 
1 Banaguan V. H.M. Advocate (1888), 

! 15 R. (Ct. of Bess.) 39 ; 25 Sc. L. R. 
i 311.— SCOT. 

I t. Examination for discovery in aid 
I of execution. ] — R. v. Van Metre (1906), 


7 Terr. L, R. 297 ; 3 W. L. R. 416,-- 

CAN. 

a. Coroner's imjucst — Depositions 
I of accused — Accused in cuslody — Ad- 
j inissible if caution i/awt.]— G. ^ R. 
were convicted of arson, R. as an 
accessory. At the trial the depositions 
of 0. & R. before the coroner at an 
inquest under the Act No. 55 were 
used against them. At tlie coroner’s 
inquest, C. was cautioned, R. was not 
cautioned. The depositions did not 
anyhow show the caution to C. On 
a question of law reserved a case 
stated to the full ct., the conviction 
of (.\ was upheld & that of R. quashed. 

1 — R. V. COLD WELL (1863), 2 W. & W. 

! 208.-- AUS. 

I b. — — — — .] — T. hav- 

I ing been tried for the murder of an 
1 infant & acquitted was tried for aiding 
the mother of the infant In concealing 
its birth. His deposition before the 
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against deft., is not admissible to prove the 
minority. — R. v, Simmonds (1850), 14 J. P. 407 ; 
4 Oox, C. C. 277. 

4-288. In suit In Doctors* Commons.] — R. v. 

Walker (1806), cited in 6 C. & P. p. 162. 

Annotation : — Refd. R. r. Lewis (1833), 6 C. &P. 161. 

4289. In answer to incriminating questions — 
Inadmissible if witness improperly compelled to 
answer.] — If a witness claims the protection of the 
ct., on the ground that his answer would tend to 
criminate himself, & there appears reasonable 
ground to believe that it would do so,, he is not 
compellable to answer ; &, if obliged to answer 
notwithstanding, what he says must be considered 
to have been obtained by compulsion, & cannot 
be given afterwards in evidence against him, — 
R. V, Oarbett (1847), 2 Car. & Kir. 474 ; 1 Den. 
236 ; 9 L. T. O. S. 51 ; 13 J. P. 602 ; 2 Oox, C. C. 
448, Ex. Ch. 

Annotations : — Consd. 11. V. Coote (187.3), L. R. 4 P. C. 599. 
Reid. R. v. Bickorton (1847), 11 .1. P. 664 ; H. v. Darby 
(1847), 2 Cox, C. C. 316 ; Two Sicilies (King) v. Willcox 
(1851), 1 Siin. N. IS. 301; Fisher v. Ronalds (1852), 
12 C. B. 762; Osborn v. London Dock Co. (1855), 
]() Fxch. 698 ; R. v. Scott (1856), 7 Cox, C. C. 164; 
H. r. Robinson (1867), 36 L. J. M. C. 78 ; R. v. 
Buttle (1870), 22 L. T. 728. Mentd. Short v. Mercier 
(1851), 3 Mac. &; G. 205 ; Volant v. Soyer (1853), 13 
B. 231 ; Phelps v. Prow (1854), 23 L. J. Q. B. 140 ; 
Bickford i;. Darcy (1866), L. R. 1 Exch. 354. 

4290. .] — R. V. 8coti% No. 4268, ante, 

4291. .J — According to Enghsh law, 

introduced into Lower Canada at the time of the 
cession of Canada to England in 1763, the deposi- 
tions on oath of a witness legally taken are ad- 
missible evidence against him, if he is subsequently 
tried on a criminal charge. The only exception 
i*?!, in the case of answers to questions which ho 
objected to when his evidence was taken as tending 
to criminate him, but which he has been improperly 
comiDelled to answer. — R. v. Coote (1873). L. R. 
4 P. C. 599 ; 9 Moo. P. C. C. N. 8. 463 ; 42 L. J. P. C. 
45 ; 29 L. T. Ill ; 37 J. P. 708 ; 21 W. R. 553 ; 
12 Cox, C. C. 557 ; 17 E. R. 587, P. C. 

4292. Evidence before magistrate in other pro- 
ceedings — ^As accused person.] — A. gave a mortal 


blow to B., who took out a summons against A. 
for an assault. The charge of assault was heard 
under this summons before D., & another magis- 
trate, who summarily convicted A. of the assault. 
What was said by the parties before the magis- 
trates was not taken down in writing. B. died ; — 
Held : on the trial of A. for the murder of B.. D. 
might give evidence of what B. said in the presence 
of A. at the hearing before the magistrates, & of 
what A. said in answer to it, — R. v, Edmunds 
(1833), 6 C. & P. 164 ; 2 Nev. & M. M. C. 159. 

4293. .] — ^A statement made by 

I prisoner which he refused to sign, but which re- 
j ceived the magistrate’s signature, as proved by a 
j party present, may be given in evidence without 
I calling the magistrate’s clerk, & this, although 

such statement was so made by prisoner in refer- 
ence to another charge than that for the support 
of which the statement is sought to be given in 
evidence. — R. v. Pomeroy (1845), 5 L. T. O. 8. 
371 ; 9 J. P. 682 ; 1 Cox, C. C. 231. 

4294. ^ .] — ^On an indictment of A. & 

B. for murder, it appeared that A. threw deceased 
down into a wet ditch, called to B. to come <fc 
help, which he did, & they both forcibly com- 
mitted the robbery. The deceased died three 
weeks afterwards of pneumonia, or inflammation 
of the lung, which might either he caused by cold 
or violence : — Held : the deposition of deceased 
on a charge of robbery, & statements by prisoners 
on that charge, were admissible, although the 
particular deposition was not signed by the 
magistrate. — K. v, Lee (1864), 4 F. & F. 63. 
Annotations: — Refd. R. r. Parker (1870), L. R. 1 C. C. R. 

225 ; R. r. Edmunds (1909), 2 Cr. Aj)i). Rep. 257. 

4295. As witness,] — The examination of 

prisoner before a magistrate, who examines 
{)risoner as a witness, although lie holds out no 
threat or inducement, cannot be used against him. 
— R. V. Wilson (1817), Holt, N. P. 597. 

Annotation N.F. R. r. EIBk (1826), Ry. 8:, M. 432. 

4296. .] — A. was charged with 

forgery, & B. was (examined on oath before the 
magistrate as a witness against A. After this B. 


coroner had b(5on ffiven thus : lie was 
l)roLi}?ht up ill custody ; nothing was 
said to Jiiin by way of warning that hi 
was not bound to swear ; he made nc 
oiijoction to be sworn ; Iio was sworn 
Jfc ilia evidence was taken down in c 
deposition. The judge diuilded if tlu 
deposition was admissible but adinittec 
it, subject to a reserved question & 
T. was convicted : : T. ’s deposi 

lion was inadmissible. — R. v. Tayloi 
(1863), 2 W. (Sc W. 153.— AUS. 

c. .]— At the 

trn.l of prisoner for the murder of M. 
his own sworn statement made at thi 
coroner’s inquest on M.’s body wat 
received in evidence against him. II 
appeared that he was in custody before, 
& at the time of such inquest, on sus- 
picion of tho murder ; & that, being Ir 
such custody, he voluntarily, but nol 
spoutarioously, gave evidence. Before 
ho was sworn, the coroner told hiiu 
that if he wished to make any state- 
mont, in order to clear himself ^th the 
public, he might do so, but that he 
was not bound to make any, & that 
he W()uld not be examined unless he 
himself desired it, (Sc that any such 
evidence would or might be for oi 
against him. After this he was ex- 
amined on oath, some of his ovidence 
boiiig in answer to eiuestions put te 
him by the jury :~~JIeld : tho whole 
of tho examination was rightly re 
XT Meehan (1869), t 

N. 3. W. S. O. R. 289.— AUS. 


a. .] — Pris* 

was arrested the day before 
tmo Inquest on a charge of murder. 
Mo was present at the inquest, & after 


being duly cautioned ho gave his 
evidence volimtarily & without objec- 
tion : — Held : tho deposition was 
rightly received in cvidemce. — R. i\ 
McCoy (1884), 5 N. S. W. L. R. 129. — 
AUS. 

«• To he proved hy 

coroner.] — At a trial for murder 
prisoner’s counsel proposed to prove 
by witness his own dciiosition at the 
inquest. He to show by other witnesses 
that it contained a true Btatement ot 
his evidence, although the witness 
alleged it to bo incorrect. The judge 
ruled that the coroner must be called 
to prove the depositions. — It. v. 
Hamilton (1866), 16 C. P. 340. — CAN. 

f, Accused rud in cus- 

tody.] — -Statements made on oath by 
a person at an inquest, touching the 
cause of a fire, ho not being in cus- 
tody at the time, are admissible in 
evidence against him on an iiidictmoiit 
for arson, in resfioct of the property 
burnt. — R. v. Hayes (1872), 1 1 N. S. W. 
S. C. R. 51.— AUS. 

K* .] — During trial, 

evidence was admitted, subject to 
objection of certain statements made 
by accused at tho coroner’s ct, without 
being previously warned : — Held : evi- 
dence should not have been admitted. 
— R. V. Smith (1898), 1 W. A. L. R. 43. 
— AUS. 

h — . - ^ ao- 

positions of a witness taken at a 
coroner’s inquest without objection by 
him that his answers may tend to 
criminate him, & who Is subsequently 
charged with an offenoo, are receivable 


in evidence against him at the trial.- — 
R. V. Williams (1897), 28 O. K. 583. — 

CAN. 

k. .] — Prisoner was in- 

dicted for minder. During the trial 
the depositions of prisoner taken at 
the coroner’s Inquiry were admitted 
ill evidence, subject to objection taken 
by prisoner’s counsel. Tho jury found 
prisoner guilty of manslaughter, & t he 
judge reserved tho question of the 
admissibility of the depositions : — 
Held : the evidence was rightly ad- 
niitUHl. — R. V. Pridmoue (1899), 2 
W. A. L. R. 4.— AUS. 

l. Canada Kvidriuc Act, 

1893 (c. 31).] — The coroner’s ct. is 
a criminal ct. Sect. 5 of the above 
Act, which abolishes ll»e privilege of 
not answering criminating questions, 
(fe provides that no evidence so given 
shall be receivable in evidence in sub- 
sequent criminal proceedings against 
the witness, other than for perjury 
in respect thereof, applies to any 
evidence given by a person under 
oath, though he may not have claimed 
privilege. — B. v. Hammond (1898), 29 
O. R. 211,— CAN, 

m. .] — Under the 

above Act a deposition given at the 
coroner s inquest is inadmissible in 
cvidotico against the deponent, in a 
criminal proceeding subsequently in- 
stituted against him. — R. v. Viau 
( 1898), Q. H. 7 g. B. 362.— CAN. 

n. At former trial.] — A statement 
made by a prisoner on a former trial 
when the jury disagreed, is admissible 
in evidence against him at tho second 
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was himself charpd with a different forgery: — 
Held : the deposition of B. was evidence against 
him on his trial for the forgery, notwithstanding 
that it was taken on oath. — R. v. Haworth 
(1830), 4 O. & P. 254. 

Annotation : — Rdfd. R. v. Coote (1873), L. R. 4 P. C. 599. 

4297. .] — A statement relating to 

an offence made upon oath by a person not at the 
time under suspicion, is admissible in evidence 
against him, if he be afterwards charged with the 
commission of it.— R. v. Tubby (1833), 6 C. & P. 
530. 

Annotations: — Distd* R. v. Lewis (1833), 6 C. & P. 161. 
Reid. R. v. Wheater (1838), 2 Mood. G. 0. 45. 

4298. — Prisoner was summoned 

before the committing magistrate touching the 
poisoning of O. No person was then specifically 
charged with the offence. Prisoner was sworn & 
made a statement, & at the conclusion of the 
cjxamination prisoner was committed for trial 
Held : this statement was not receivable in evi- 
dence against prisoner. — R. v, Lewis (1833), 6 
C. & P. 161. 

Annotaiions : — N.P. R. v. Adams (1886), 50 J. P. 136. 
Refd. R. V. Gillis (1866), 14 W. R. 845 ; R. v. Laurent, 
Barrett & Weokcs (1898), 62 J. 250. Mentd. R. v. 
Ryan (1839), 2 Mood. & R. 213. 

4299. — .] — R. V, Davis, No. 4025, 

ante. 

4300. .] — Prisoners charged prose- 

cutor with an indecent assault, & gave evidence 
upon oath before the magistrate in support of the 
charge. It was dismissed, & a counter charge 
made of accusing with intent to extort money : — 
Held : the depositions were admissible against 
prisoners. 


On the examination they were cross-examined 
to character only : — Held : the cross-examination 
& answers were not admissible. — R. v, Braznell 
(1850), 14 J. P. 657. 

4301. .] — Deposition of witness taken 

before magistrates allowed to be read at trial as 
evidence against him, although after his evidence 
was taken the magistrates committed him for 
trial, his evidence criminating himself. — R. v, 
Chidley & Cummins (1860), 8 Cox, C. C. 365. 
Annotations: — Consd. R. v. Gillis (1866), 11 Cox, C. C. 69. 

Refd. R. V. Cooto (1873), L. R. 4 P. C. 699. 

4302. .] — B. W. were charged by 

L. with larceny. L., without being cautioned, 
gave evidence on oath on this charge of larceny 
at the police ct., & duly signed his deposition. In 
his deposition he substantially admitted that he 
had been guilty of committing indecent acts with 
B., at or immediately before the time of the 
larceny. L. was subsequently arrested, & charged 
with committing acts of gross indecency with 
B. & W. : — Held : the deposition on oath of L, 
on the charge of larceny was evidence against him 
on the present charge.— R. v. Laurent, Barrett 
& Weekes (1898), 62 J. P. 250. 

In proceedings before coroner.] — Coroners, 
Vol. XIII., pp. 232 et seq. 


Sub-sect. 4. — Voluntary Confessions. 

4303. Voluntary confession admissible.] — Several 
prisoners being in custody on a charge of murder, 
A., who was one of them, said to the chaplain of 
the prison, that he mshed to see a magistrate, & 
asked if any proclamation liad been made, any 
offer of pardon. The chaplain said, that there 
had, but he hoped that A. would undei’stand that 


trial.— R. v. Hunt (1887), 8 N. S. W. i 
L. R. 38 ; 3 N. S. W, W. N. 83.— AUS. j 

o. .] — Oil a trial for larceny i 

accused elected to give evidence on ■ 
his own behalf. The jui’y having 
failed to agree a second trial took place j 
at w hich accused did not give evidence. | 
'J’he Crown then put in against accused | 
ttirough the clerk of arraigns, the 
record of the previous trial & the i 
evidence given by accused . The pre- 
siding judge aduiitted this, & accused 
was found guilty : — Held : the evi- 
donco was admissible. — R. v. Shari'E 
(1903), 5 W. A. L. R. 125.— AUS. 

p. At previous inquiry.] — A deposi- 
tion on oath made by one of several 
accused, as a witness in a previous 
inquiry was admitted in evidence 
against him. — R. v. Moss (1893), 
I. L. R. 16 All. 88.— IND. 

q. At preliminary investiyation .] — 
JL V. Coote (1873), 18 L. C, J. 103,— 
CAN. 

Trial for murder. Ac- 

liminary hearing on a^harge"^ of escape. 
&, at the hearing, after the usual 
statutory caution had boon given, gave 
an account of the homicide, m which ho 
adnaitted firing the shot, from the 
effects of which the injured person had 
died ; — Held : the statement was ad- 
missible. — R. V. James (1912), 21 

W. L. R. 563 ; 4 D. L. R. 717 ; 17 

B. C. R. 165.— CAN. 

s. Statements by prisoner in in- 
formation against others.] — Statements 
made by a prisoner in an information 
with a view to his being examined as 
a witness for the Crown are not ad- 
missible in evidence against prisoner, 
for the purpose of immioatlng him in 
the offence, the subject of the Informa- 
tion. — R. V, M'Huoh (1857), 7 Cox, 

C. C. 483.— IR. 

t. .] — ^A constable wont to the 

house of A. to obtain information 


about R. & was then told by A. certain 
facts implicating A. in a treasonable 
conspiracy. The constable loft & 
returned next morning & asked A. if 
he was willing to come down & repeat 
his statement to the superintendent of 
poUco. The superintendent asked A. 
to go before a magistrate & make an 
information “ as a witness.” A. con- 
sented, made an information, & after- 
wards resworo it, & made a further 
information in the presence of B. & 
others. He was examined & received 
no caution against criminating him- 
self. Subsequently ho refused to give 
evidence on the trial of B. & the other 
' prisoners ; ho was ari*e8ted & tried for 
j treason felony. His own informations 
j w ere put In evidence against hinn & ho 

formations were inadmissible & the 
conviction was erroneous. — R. v. Gillis 
(1866), 17 1. C. L. R. 512.— IR. 

a. Answers tending to criminate wit- 
ness — Privilege not claimed — Admis- 
sible in subsequent trial.] — If a witness 
when callbd upon to testify docs not 
object to do 80 upon the groimd that 
his answers may tend to criminate 
him, his answers are receivable against 
him, except in the case provided for 
by Canada Evidence Act, 1893 (c. 31), 
8. 5, as amended by 61 Viet. c. 53, in 
any criminal proceedings against him 
thereafter, but if ho does object ho is 
protected. — R. v, Clark (1902), 22 
0. L. T. 90 ; 3 O. L. R. 176; 5 Can. 
Crim, Cas. 235. — CAN. 

b. ,] — Evidence 

taken under Assigmnonts Act, s. 62, 
without any objection on the part of 
the person giving evidence upon the 
ground that the answer would tend to 
incriminate or upon any of the grounds 
stated in Alberta Evidence Act is admis- 
sible against him in aoriminal trial. — R. 

V, Graham (1915), 31 W. L, R. 117 ; 8 

W. W. R. 460 ; 21 D. L. R. 613.— 
CAN. 


0 . Proceedings in foreign court — 
Affidavit] — Where, on the trial of an 
indictment for bigamy, deft, relied on 
a decree of divorce obtained in a foreign 
country, a certified copy of an affidavit 
purporting to have boon made by deft. 
In the cause in which the divorce was 
granted, is evidence against him, 
without proof of viva voce evidence 
that ho had sworn to the original, or 
had used it in a cause in which he was 
a party. — R. v. Wright (1877), 1 
P. & B. 363.— CAN. 

d. Depositions in counter case.] — 
The depositions of witnossos given in 
a count-er case may bo used as evidence 
against them on their trial as accused 
persons, but such depositions could 

only bo " r 

making thorn. — Moher (Sheikh) v. R. 
(1893), X. L. R. 21 Calo. 392.— IND. 

e. Charge of murder — Statement 
in previous trial for assault — Not ad- 
missible.] — A panel was tried & con- 
victed of assault. He was thereafter 
charged with assault to the danger of 
life on the same spocies facts & omitted 
a declaration. He was then tried for 
murder, the person assaulted having 
died : — Held : the declaration could 
not bo used as evidence against him. — 
H.M. Advocate v. Sit: wart (1866), 
5 Irv. 310.— SCOT. 

PART XII. SECT. 6, SUB-SECT. 4. 

4303 i. Voluntary confession admis- 
sible.] — Where a statement by prisoner 
was not induced by the offer of reward 
or pardon but was volimtary : — Held : 
it was rightly admitted against 
prisoner. — R. v, Archibald (1869), 
2 Q. S. C. R. 47.— AUS. 

4303 ii. .]— A.-G. FOR New 

Sou'rii Wales v, Martin, 9 C. L. R. 
713.— AUS. 

4303 iii. .] — Prisoner, after his 

committal for trial. & while in the 
custody of a constable, made a state- 
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he could offer him no inducement to make any 
statement, as it must be his own free & voluntary 
act. When A. saw the ma^trate, he said that no 
person had held out any inducement to him to 
confess anything, & that what he was about to 
say was his own free & voluntary act & desire. 
A. then made a statement to the magistrate : — 
Held : this statement was receivable against A. 
on his trial for the murder. — R. v. Dingley 
(1845), 1 Car. & Kir. 637. 

Annotation : -Jiisidi, R. v. Godinho (1911), 76 J. P. 16. 

4304. .] — Where a prisoner prefaced her 

confession by saying, “ I shall confess, for it will 
be better for me ” ; & all that the witness said 
before or after that statement was, “ Well, I 
know nothing of that”; — Held: the confession 
being a voluntary one, was admissible. — R. v, 
Warren (1848), 11 L. T O. S. 616 ; 12 J. P. 571. 

4305. .] — A volimtary confession two hours 

after questions answered, after a proper caution 
by a detective-inspector, is admissible. — R. v. 
James (1909), 2 Cr. App. Rep. 319, C, C. A. 

4306. .] — R. V. Unsworth (1910), 4 Cr. 

App. Rep. 1, C. C. A. 

4307. .] — A confession made voluntarily 

by a prisoner when under arrest in the hope or 
expectation of pardon is not inadmissible unless 
such hope or expectation has been held out to 
prisoner by authorised parties. — R. v. Godinho 
(1911), 76 J. P. 16 ; 28 T. L. R. 3 ; 55 Sol. Jo. i 
807 ; 7 Or. App. Rep. 12, C. C. A. 

4308. .] — A private in an Indian regiment I 


murdered one of the officers. Shortly afterwards, 
while he was in custody, the conoimanding officer 
asked liim, “ Why have you done such a senseless 
act ? ” & he replied, “ Some three or four days 
he has been abusing me, & without doubt I killed 
him.” At the trial the judge admitted this state- 
ment, wliich was objected to by counsel for the 
defence. Prisoner was convicted : — Held : even 
if the evidence was inadmissible, there being ample 
unffisputed evidence aliunde of the guilt of prisoner, 
it being very improbable that the statement 
influenced the verdict of the jury, there was no 
such miscarriage of justice as would justify the 
Judicial Committee in advising an interference 
in the matter. 

Semhle : the evidence was not inadmissible. — 
Ibrahim v, R., [1914] A. O. 599 ; 83 L. J. P. O. 
185 ; 111 L. T. 20 ; 30 T. L. R. 383 ; 24 Cox, C. C. 
174, P. C. 

Annotations : — Apld. R. v. Colpus & Boorman, R. v. White, 
[1917] 1 K. B. 671 ; R. v. Voisin, [1918] 1 K. B. 531. 
Consd. R. V. Cook (1918), 31 T. L. R. 615. Refd. R. v. 
Crowo & Myorscough (1917), 81 J. P. 288. 

4309. .] — A statement by an accused person 

is not admissible in evidence against him unless it 
is shown by the prosecution to have been a volun- 
tary statement, in the sense that it has not been 
obtained from him either by fear of prejudice or 
hope of advantage exercised or held out by a per- 
son in authority. The question whether a persgn 
has been duly cautioned before making a state- 
ment is a circumstance to be taken into account 
by the judge in exercising his discretion whether 


ment, upon which the latter took him 
before a magistrate, when lie laid an 
information on oath charging another 
person ^v1th liaving suggested the 
crime, & asked him to join in it, which 
he accordingly did. Upon the arrest 
of accused, prisoner made a foil de- 
position against him, at the same time 
admitting his own guilt. Both in- 
formation & deposition appeared to 
liave been voluntarily made, unin- 
tluonced by either hope or tlireat ; 
but it also appeared that prisoner had 
not been cautioned that his statements 
as to the other might bo given in evi- 
dence against himself, though ho had 
been duly cautioned when under ex- 
amination in his own case : — Held : 
both the information & deposition 
were properly received in evidence, as 
being statements volxmtarily made, 
iminfluenced by any promises held out 
as an inducement to prisoner to make 
them, & that, too, though made mider 
oath. — R. V. Field (J865), 16 0. P. 
98.-^CAN. 

4303 iv. . ] — A statement made 

by a prisoner may bo used in evidence 
against him, if it appears that prisoner 
was not induced to make the state- 
ment by any promise or threat. — R. v. 
bouciE (1878), 1 P. & B. 611.— CAN. 


4303 V. .] — Any statement mad( 

by an accused person, if voluntary, it 
evidence. — R. v. Jame6 
(1912), 17 B. C. R. 105.— CAN. 


4303 vi. .] — Before receiving 

‘confession in evidence, all evidonc 
should have been taken thereon to sc 
that it was made with that degree c 
freedom which would allow its rocei 
‘‘c. Gauthiei 

[1921] 2 W. W. R. 1. — CAN. 

4303 vh. . ] — The confession of 

prisoner is not to bo excluded beoaus 
ho was not cautioned by the magh 
trates that it would bo given in ev; 
donee against him, provided he wa 
not, in making it, imder threat o 
Inducement. — Bavin’s Case (1843 
Ir. Clt. Rep. 813.— IR. 

^ statement mad 
by a prisoner to a police officer on th 
wifSSl + ooing apprehended 

without threat or pressure or Intentio: 


to entrap is competent evidence. — I 
Gkaoie V. Stuart (1884), 5 Couper, 
379 ; 21 Sc. L. R. 526.— SCOT. 

4303 ix. .] — Railway policemen 

found accused, caiTying a paper ptuvcl, 
near a hut where there was a bunker 
belonging to the railway co. The 
police asked what was in the paper, & 
accused replied “ old pai)er.*’ They 
then asked to see the contents, which 
when opened was found to contain a 
piece of coal. They asked accused 
where ho got it from, & ho replied that 
he got it from a miner. A sergeant of 
the regular police then came up, & he 
requested accused & the railway police 
to go with him to the police station 
that liis Htatements might be verified. 
On the way to the station accused 
volimtorily said, “ To save trouble I 
may as well tell the truth ; I took the 
coal from the bunker.” Up to that 
time no charge had been made against 
accused, & no warning had been given 
him : — Held : the evidence as to the 
statement made by accused was 
competently admitted. — Costello v. 
MoPherson, [1922] S. C. (J.) 9.— 
SCOT. 

f. Even thonnh improperly in- 

duced statement added.] — It Is not 
sufficient to render a confession irrele- 
vant that there may have been added 
to it a statement, which has been im- 
properly induced by threat or promise. 
In order to make a confession irrele- 
vant it must be shown that tho oon- 
fossiori itself was im^opor.y induced. — 
R. V. Narayan KAGnuNATii Patki 
( 1907), I. L. R. 32 Bom. 111.— IND. 

g. Even if made in answer 

to questions by person in aiUhority .] — 
The fact that a person in authority 
questions an accused person without 
cautioning him, does not in itself ren- 
der a confession voluntarily made in 
answer by accused inadmissible in 
evidence against him. — Marahimaian 
V. R. (1914), 36 N. L. 11. 468.— S. AF. 

h. Must he shown to be 

voluntary.] — Evidence was held not 
admissible on a trial for theft, of an 
alleged confession of the accused when 
virtually under arrest, os there was 
nothing to show that tho statement 


was made voluntarily. — R. v. HuanES, 
[1921] 1 W. W. R. 119 ; 56 D. L. R. 
69 7 ; 35 Can. CYim. Cas. 103. — CAN. 

k. .] — Since admissions 

obtained from accused by the police 
when accused had not been warned 
are not admissible even though an 
inducement had been offered to make a 
statemeut, if at another interview, after 
W’arning, similar admissions are made 
they are not admissible unless their 
pre8umpti\^ involuntary charaxjter is 
negatived. — R. v. Myles, [1923] 2 
D. L. R. 880 ; 40 Can. Crim. Cas. 84 ; 
66 N. S. R. 18.— CAN. 

— Where it was 

proved that a police constable had 
cautioned accused & then asked him 
certain questions, & then counsel for 
the Cro\vn sought to give in evidence 
tho statements made by accused in 
answer : — Held : under tho circum- 
stances there was not sufficient proof 
of voluntariness before tho ct. to 
render the statement admissible. — R. 
V. Devine (1904), 38 I. L. T. 227. — IR. 

m. — •.] — Before any state- 

ment made bv an accused person can 
be admitted in evidence against him 
it must be clear that accused made the 
statement of liis own free will, & not 
under any feeling that he was legally 
bound to make a statement. — K. v. 
Van Blerck, [1919] C. P. D. 68.— 
S. AF. 

n. Whether prosecution must 

prove confessifm voluntary.] — On a 
prosecution for having in possession 
forged bank-notes knowing them to bo 
forged, evidence was given of a con- 
versation with prisoner in presence of 
the chief of police in which prisoner 
made a statement as to where ho got 
the notes, etc. : — Held : the onus was 
upon the prosecution to establisli that 
the statement was free & vohmtary. Sc 
it was not sufficient for this purpose 
that the officer should swear to it, but 
he should have negatived possibl. 
inducements which would have made 
the statement inadmissible. — R. v. 
Tutty (1905), 38 N. 8. K. 136.— CAN. 

o. .1 — The prosecution 

need not prove that a confession w 
free & voluntary before evidon 
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to exclude the statement, but the absence of a 
caution does not as a matter of law make the 
statement inadmissible. — R. v, VoisiN, [1918] 
1 K. B. 531 ; 87 L. J. K. B. 574 ; 118 L. T. 654 ; 
82 J. P. 90 ; 34 T. L. R. 263 ; 62 Sol. Jo. 423 ; 
26 Cox, C. C. 224 ; 13 Or. App. Rep. 89, C. C. A. 
Annotation: — Consd. R. v. Cook (1918), 34 T. L. R. 515. 

4310. .] — An answer given by an accused 

pei'son in reply to a question put to him by a 
police constable, without threat or inducement, 
may be given in evidence against him. — Rogers 
V. Hawken (1898), 67 L. J. Q. B. 526 ; 78 L. T. 
655 ; 62 J. P. 279 ; 42 Sol. Jo. 381 ; 19 Cox, C. C. 
122, 1). C. 

AmwtaHons : — Folld. Lewis v. Harris a913), 110 L. T. 337. 
Refd. Ibrahim v. R., [1914] A. C. 599. 

4311. Inadmissible if procured by improper 
inducement.] — Confessions obtained in consequence 
of promises or threats cannot be given in evidence ; 
but any facts, though resulting from such inad- 
missible confession, may be received. — R. v. 
Warickshaia. (1783), 1 Leach, 263. 

Refd. R. v. Wheator (1838), ‘2 Mood. C. C. 
45 ; R. V. Thompson, [1893] 2 Q. B. 12 ; R. v. Booth & 
Jones (1910), 74 J. 1*. 475 ; Ibrahim v. R., [1914] A. C. 
599. 

4312. .] — R. V. Butcher (1798), 1 I.each, 

265, n. 

4313. .] — In order to render a confession by 

a prisoner admissible the prosecution must show 
afllrmatively, to the satisfaction of the judge, that 
it has not been made under the influence of an 
improper inducement. If tliis appear doubtful 
on the evidence the confession ought to be re- 
jected. 

On an indictment for stealing the goods of two 
persons in partnership, a confession made after 


AND PROCEDUKE. 

an inducement to confess has been held out in 
their absence by the wife of one of them, who 
assisted in the management of their business, is 
inadmissible.— -R. v. Warringham (1851), 2 Den. 
447, n. ; 15 Jur. 318. 

Anrudaiions : — Refd. R. v. Baldry (1852), 21 L. J. M. C. 

130; R. V. Moore (1852), 21 L. J. M. C. 199; R. v. 

Thompson, [1893] 2 Q. B. 12. 

4314. •]— In order that evidence of a con- 

fession by a prisoner may be admissible, it must 
be affirmatively proved that such confession was 
free & voluntary, that is, was not x’ receded by 
any inducement to prisoner to make a statement 
held out by a person in authority, or that it was 
not made until after such inducement had clearly 
been removed. 

Prisoner was tried for embezzling the money of 
a CO. It was proved at the trial that, on being 
taxed with the crime by the chairman of the co., 
he said, “ Yes, 1 took the money,” & afterwards 
made out- a list- of the sums which he had embezzled, 
& with the assistance of his brother paid to the co. 
a part of such sums. The chairman stated that 
at the time of the confession no threat was used & 
no promise made as regards the prosecution of 
prisoner, but admitted that, before receiving it, 
he had said to prisoner’s brother, ‘‘ It will be the 
right thing for your brol-her to make a statement,” 

the ct. drew the inference tliat prisoner, when 
he made the confession, knew that the chairman 
had sxioken these words to his brother : — Held : 
the confession of prisoner had not been satis- 
factorily i)Toved to have been free &. voluntary, & 
therefore evidence of the confession ought not to 
have been received. — R. v. Thompson, [1893] 2 
Q. B. 12 ; 62 J.. J. M. C. 93 ; 69 I.. T. 22 ; 57 
J. P. 312 ; 41 W. R. 525 ; 9 T. L. R. 435 ; 37 
Sol. Jo. 457 ; 17 Cox, C. C. 611 ; 5 K. 392, C. C. R. 
Annotai ions -Folld. R. r. 10)80 (1898), 07 L. J. Q. B. 289. 


thereof adiiiitted. — R. v. Graf (1909), 
13 O. W. R. 1133 ; 19 O. L. R. 238; 

15 Can. Criixi. Cas. 193.— GAN. 

p J — statciucnt by 

an accused is admissible in evidence 
against 1dm nnU^KS it is showm by tlie j 
proscjcution to liave been a voluntary ' 
statement in tlie sense that it has not 
been obtained from liim either by fcai* 
of prejudice or hope of advantage 
exercised or licld out by a person in 
authorit 3 \ — R. r. Jones, [1921] 3 
W. W. R. 111.— CAN. 

Q. ■. J — Before admitting 

evidence of a confession made to a 
police officer either before or after the 
arrest it should be made to appear 
affirmatively that the confession was 
free & voluntary as having been made 
without any inducement such as a 
promise or threat, & the onus of proving 
tliis is upon the prosecution. — ]i. v. 
Read, 11921] 3 W. W. R. 402.— GAN. 

r. • — — .] — A confession by 

an accused charged wdth murder ex- 
cluded where the circumstances sur- 
rounding the confession was such as to 
raise a doubt whether it was entirely 
voluntary. Where such a doubt exists 
the onus is on the Crown to show that 
the confession was wholly voluntary. — 

R. V. Katola, [1909] T. 8. 1019. — 

S. AF. 

8 . .]— Before a confes- 

sion can be admitted the Crown 
must prove affirmatively that it was 
freely & voluntarily made, & that 
accused was at the time in his sound & 
sober senses unless the circumstances 
surrounding the confession are such 
as clearly to indicate the existence of 
such facts. — R. v. Frans Wklepi (1919), 

T. P. D. 105.— S. AF. 

t. Confession made to clergy- 

man.] — The evidence of a clergyman 
to whom prisoner confessed Having ! 


committed a murder was received. — 

R. V. Gilham (1828), 1 Ir. L. Rcc. 
1st ser. 34G.— IR, 

a. Iji 2 >T€scnc.e of j)olicc 

officers.]- -VoUco witnesses gave evi- 
dence of a confession made by accusinl 
to his mother in their presence. It 
was shown tliat tw'o other persons wx*re 
i present when the licjuoi’ in tiuestion 
1 was HoJd to the traps, but neither their 
I names or present wticreabouts w'cre 
I known to the Crowm witnesses - 
Held : the confession made not to, bu(. 
increJy in the presence of, tJie police 
I witnesses had been rightly admitted. — 

R. V. Fostcr, [1922 j E. 1). L. 1G3.— 

S. AF. 

h. tStaiement to police officer 

after caution.] — The apprehending con- 
stable cautioned one of the prisoners 
that “ anything ho might say would 
be evidence against him ” ; upon this 
prisoner made a statement : — JlcUl : 
the Staton lent was admissible in evi- 
dence. R. r. RaMBAY & JOIINBON 

(1879), 2 N. S. W. S. G. R. N. S, 92.— 
AUS. 

4311 i. Inad?nis.nbl€ if procured by 
improper Inducement.] — A confession to 
bo admissible in evidence must be free 
& voluntary. It is free & voluntary 
unless brought about by a threat or 
false representations. — R. v. Dean 
'^1. 2) (189G), 17 N. 8. W. L. R. 224 
12 N. S. VV. W. N. 80.— AUS. 

4311 ii. — ™.] — No confession is 
deemed to be voluntary if it api^cars 
to the judge to liavo been caused by 
ail inducement, threat or iiromise 
proceeding from a person in authority, 
& having reference to the charge 
against accused, whether addressed to 
him directly or brought to his know - 
ledge indirectly, & if, in the opinion of 
the judge, such Inducement, threat 
or promise gave accused grounds for 


supposing that by making a confession 
' ho would gain some advantage or avoid 
some evil in reference to the proceed- 
I ings against him. — K eefe v. R. (1919), 

' 21 W. A. L. R. 88.— AUS. 

j 4311 iii. — — .] — It having ap 7 )cared 
that proKceiitor had olVerod direct in- 
i ducciuenl.H to prisoner to confess : — 

I Held : if the judge was satislicd that 
I the promise of favour thus held out 
j had Induced the confessions, & con- 
i tinued to act ujiou prisoner's mind, 

; notwithstanding the warning of the 
: coroner, lu' was right in directing tlie 
{ jury t o reject them. 

1 JJcld : also, that if the Judge sus- 
1 pi'cted the confessions had been ob- 
j tained by undue influence, such sus- 
picion should have been removed 
l)ef()re be^ received the evidence. It 
is a question for the judge wiiether or 
not the prisoner has been induced by 
undue influence to conl'ess. 

tScnible : t hat when tlio names of 
other prisoners arc mentioned in the 
confession, the proper course is to 
read the names fn full, but to direct 
j the jury not to pay any attention to 

them. R. v. Finkle (1865), 15 C. P. 

453.— CAN. 

4311 iv. . ] — A confession not free 

& voluntary should be rejected.- -R. v. 
He Mebqutto (1915), 32 W. L. R. 
3G8 ; 9 W. W. R. 113.— CAN. 

4311 V. .]— A confession by 

prisoner to a person in authority in 
order to bo admissible in evidence 
against, the person making It, must be 
free voluntary. Tlie confession is 
not free & voluntary if it has been ob- 
tained by violence, or if it is made in 
answer to a question by a nersou in 
authority which accused believed he 
was compelled to answer. — R. v. 
WoNU Chin Kwai (1908), 3 Hong 
Kong L. R. 89.— HONG KONG. 
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i^ld. R. V. Colpus & Boorman, R. v. White, fl917] 1 
K. B. 674. Reid. Rogers v. Hawken (1898), 78 L. T. 
655 ; R. V. Brailsford, [1905] 2 K. B. 730 ; R. v. Knight 
(1905), 21 T. L. R. 310 : R. v. Booth & Jones (1910), 74 
J. P. 475 ; Ibrahim v. li, [1914] A. C. 599. 

4315. Confession to police officer — Unnecessary 
to administer caution.] — It is not the duty of a 
police officer to caution a prisoner with regard to 
the consequences of making to him any statement, 
when that statement is a perfectly voluntary one. 


— R. V, Dickinson (1844), 2 L. T. O. S. 478 ; 8 
J. P. 213 ; 1 Cox, C. C. 27. 

4316. .] — When a prisoner is about 

to make a confession to a constable, he need not 
be cautioned by the latter as to the consequences 
of liis so doing. — R. v. Watts (1844), 3 L. T. O. S. 
467 ; 1 Cox, C. C. 75. 

4317. .] — A constable ought not to 

caution a prisoner not to say an;^hing. A 


4316 i. Confession to police officer — 
Unnecessary to administer caution .] — 
K. V. Hoo Sam (1912), 20 W. L. ll. 571 ; 
1 W. W. R. 1049.— CAN. 

4315 ii. .] — A voluntary 

confession made by prisoner to the con- 
stable who arrested him upon a war- 
rant to answer the charge of perjury, 
although the constable did not give 
prisoner the usual warning, was pro- 
perly admitted in evidence. — R. v. 
Boagh Singh (1913), 24 W. L. R. 941. 
—CAN. 

4315iii. — — .] — Itis thoduty of 

the constabulary to caution persons in 
custody against criminating them- 
selves ; but though they should receive 
admissions without giving such caution, 
it is matter for observation only, & 
does not render the admissions inad- 
mtssiblo in evidence, if they were free 
& voluntar 3 % neither iiiduced by hope 
nor extorted by fear. — R. v. Martin 
& Delany (1841), Arm. M.& O. 197.— 
IR. 


4315 iv. — — •.] — A statement 

voluntarily made to a xiolico oftloer by a 
person suspected of a crime, who has 
not been cautioned that what he says 
may be used against him, is not open 
t-o the same objections with regard to 
its adiuissibilitj’- as evidence against 
accused, as is a statement made by 
him in answer to questions put by the 
officer. — -HoDGaoN v. Macphkrson, 
[1913] S. C. (J.) 08 ; 50 So. L. R. 752 ; 
2 S. L. T. 8 ; 7 Adam, 118.— SCOT. 

o. While accused on 

hail.] — -Held: a statement volnutarily 
made by an axicused person while out 
on bail to the policeman who had 
apprehended him r<^garding the crime 
wil.h wliich he was charged was 
competent evidence against accused, 
although the jiolicemau had not 
cautioned the accused. — -Smitfi v. 
Lamb (1888), 15 R. (Ct. of Hess.) 54 ; 
25 Sc. L. R. 429.— SCOT. 

^ d. — • — • After caution — Admis- 
sible at trial on different charge .] — - 
Prisoner was arrested on a charge of 
burglary. After being given the usual 
caution lie made certain statemenis 
to a constable ; subsequently he was 
charged with murder, & on his trial 
the CJrown sought to put his statements 
in evidence : — Held : the statements 
were admissible. — -R. v. Van Horst 
(1914), 20 B. C. R. 81.— CAN. 

0- Statement made tiHcc — 

Caution only before second.] — When a 
Iirisoner makes a statement to officers 
without being cautioned, & subsc- 
queutly makes the same statement to 
the same officers after being cautioned ; 
— Held : the second statement is In- 
admissible.— R. V. Kong (1914), 20 
B. C. R. 71.— CAN. 


, — Held : it was compi 

tmit for prosecutor to ask a polic 
officer who had apprehended the pane 
two days after the commission of tli 
offence, “ What did the panel say o 
being apprehended & told the charg 
asrainnt. him ** — «■ Tv/r Advocate i 

(1871), 


fession made to a person who hold 
police officer & 

.»x UX XV Xf, 8. ^Y3. — -If 1 

Petersen, [1918] C. P. D. 487. S. AI 

confessio 


of an offence by a person charged with 
the commission of that offence made 
to a peace officer, other than a magis- 
trate or justice freely voluntarily 
in his sound & sober senses & without 
having been unduly influenced thereto, 
is under Act HI of 1917, s. 273, admis- 
sible in evidence against such person 
at his trial, if it was confirmed &: re- 
duced to writing in the iiresence of a 
justice of the iieacc, who at the time 
was a member of the police force.— 
Ex p. Minister of Justice, [1920] 
App. D. 304. — S. AF. 

k. Prosecution must prove con- 

fession was voluntary.] — Before ad- 
mitting evidence of a confession made 
to a police officer either before or aftiu* 
the arrest it should be made to appear 
affirmatively that the confession was 
free & voluntary as having been made 
without any inducement such as a 
jiromisc or threat, & the onus of proving 
this is upon the jiroHecution.— R. v. 
Read, [1921] 3 W. W. R. 402; 62 
D. L. R. 363 ; 36 Can. Crim. Cas. 200 : 
17 Alta. L. R. 68.— CAN. 

l. — — — ^ — .] — -When the prose- 

cution offers evidence of an alleged 
confession made by an aceiised to a 
police officer, it is the duty of the pre- 
siding judge to inquire jnf.o all the 
circumstances in order to ascertain 
whether the confession was made 
freely, &, if ho finds that it was not, 
he must reject the evidence. The 
onus is upon the iirosecution to show 
that the statement or confession was 
made voluntarily, & the jiroper mode 
of proving that it was so made is by 
tiegativing tho possible induei'ments 
by way of hope or fear that would 
have made the statement inadmissible, 
& not merely by taking the aflirmativo 
answer of the officer under oath that 
tho statement was made voluntarily. — • 
R. V. Sanavitcii, [1917 j 3 W. W. R. 
568.— CAN. 

HeccssUy for writing.] — 

Act 31 of 1917. 8. 273, provides that 
where a confession is made to a peace 
officer other than a majistrato or 
justice it shall not bo admissible in 
evidence imless it was confirmed & 
reduced to writing in the presence of a 
magistrate or justice. Where a native 
accused voluntarily made a relevant 
statement to his master in tho xiresonee 
of a peace officer : — Held : the state- 
ment was admissible, & tho sect, only 
applied to a confession of guilt made 
not in the x>rosence of but diriK'tly to a 
peace officer. — R. v. Veren, [1918] 
T. P. D. 218.— S. AF. 

n. Confession to magistrate —With- 
out caution.] — Qu. : whether in Ireland 
a confession made by a prisoner to a 
magistrate, without any previous 
caution or warning, is admissible in 
evidence. — O’R eilly’s Case (1842), 
Ir. Cir. Rep. 718.— IR. 

o. .] — The confession of 

a prisoner is not to bo excluded 
because he was not cautioned by the 
magistrates that it would be given in 
evidence against him, provided lie was 
not, in making it, under tlireat or 
Inducement. — L avin’s Case (1843), 
Ir. Cir. Rep. 813.— IR. 

p. Sufficiency of caution .] — 

Prisoner having been brought before 
a magistrate, & being about to make a 
confession of guilt, was cautioned by 
tho magistrate in the following words : 
“ Take core about what you say, for 


whatever you say will bo written down 
& used for or against you ” : — Held : 
such a caution was Insufficient & the 
confession of prisoner was not admis- 
sible in evidence. — R. v. Simpson 
(1849), 1 Ir. .Tur. 200.— IR. 

. Confession subscquetUly retracted, 
Vhether admissible without cor- 
roborative evidence.] — ^ It cannot be 
laid down as an, absolute rule of law 
that a confession made & subsequently 
retracted by a prisoner cannot be 
accepted as evidence of his guilt with- 
out iudopendeut corroborative evi- 
dence. A jury should be asked with 
reference t.o such confossieiis, not 
whether they were corroborated by 
independent evidence, but whether 
having regard to the circumstances 
under which they wore made 6c re- 
tracted & all the circumstances con- 
nected wit h thorn, it was more probable 
’ that the original coufossinn or tho 
statements retracting them wore true. 
— R. Raman (1897) I. L. R. 21 Mad. 
83.— IND. 

r. Confession while i7i custody .] — 
Accused, an uudortrial prisoner, was 
s(mt up by the magistrate in whose 
look-np he was, in the custody of two 
Iiolicemon, to a hospital for treatment. 
The polioomen made him over to the 
doctor 6c waited in the verandah to 
take him back. While with the doctor 
accused made a confession of his guilt. 
At the trial, tho confession was allowed 
to be proved : — Held : tho confession 
was excluded by Indian Evidence Act 
(I. of 1872, H. 26), because accused 
who was in police custody up to liis 
arrival at the hospital, remained * 
that custody while the policemen were 
standing outside on the verandah. — 
H. V. Mallangowda (1917), I. L. R. 
42 Bom. 1.— IND. 

i t. Admission not amounting to con- 
fession — -Admissible even when made 
after inducement.} — A statement made 
by a prisoner after an inducement is 
admissible in evidence if the statement 
cannot be regarded as a confession. — 
R. V. Bates (1895), 16 N. S. W. L. R. 
268 ; 12 N. S. W. W. N. 30.— AUS. 

t. .] — -Detectives requested ac- 

cused to go to till) police station, 6c 
made an explanation to tho chief of 
tlio police. Accused went there, & 
was asked by t.he chief where ho got 
, tho two notes, 6c he said he got one 
I from M., but gave no information 
j about the oilier. Accused was arrested 
1 after this. M. stated that he had 
; given accused $20, but that it was in 
! two $10 notes '.—Held : although con- 
j fessions may bo given in evidence only 
{ when they have been freely & volun- 
tarily made, that rule was not applic- 
i able to the statements of accused, 

1 wldch did not contain any confession 
I or even suggestion of guilt, & the state- 
ments wore admissible in evidence. — 

' R. V. Hurd (1913), 23 W. L. R. 812 ; 

1 10 D. L. R. 475 ; 4 W. W. R. 185 ; 

' 21 Can. Crim. Cas. 98.— CAN. 

a. — — -.] — Accused went to the 
thaiia & lodged a first information of 
the murder, narrating the events pre- 
ceding the commission of the olTence, 
6c stating further that he had severely 
hacked his wife while in bod witli a 
sword, which he left lying on tiie same. 
Sc thereafter ho unlocked the door of 
the room in whicli they were 6c came 
out, dropping the padlock of the door 
on the half window. In consequence 
tho police went to the place & found 
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Ceiminal Law and Peoceduee. 


Sect, 6 . — Confessions and statements by accused: 
Sub-s e cts, 4 5 .] 

constable is not to lead a prisoner to say anything ; 
but if a prisoner chooses to say something, it is 
the duty of the constable to hear what it is he has 
to say.~R. v, Prest (1847), 10 L. T. O. S. 251 ; 
siih nom, R. v. Priest, 2 Cox, C. C. 378. 


Sub -SECT. 6. — Confessions arising from 
Questions by Police. 

4318. Before accused is in custody — Inquiries as 
to offences may be made — Answers admissible in 
evidence.] — A prisoner was in the custody of A., 
a constable. B., another constable, coming into 
the room, A. left it, & the prisoner immeiflately 
made a confession to B. ; — Held : if prisoner was 
in custody as an accused party, A. must be called 
to prove that he had held out no inducement to 
prisoner to confess, before the confession made to 

B. is receivable in evidence ; but if it appear that 
risoner was not then in custody on any charge, 
ut merely detained as an unwilling witness, it 

will not be necessary to call A. — R. v, Swatkins 
(1831 ), 4 0. & P. 548 ; 2 Man. & Ry. M. C. 510. 

4319. .] — There is no rule ex- 

cluding admissions made by a prisoner in answer 
to questions put by a policeman. A fortiori, when 
ihe accused has not been actually taken into 
custody. — R. V, Brackenbury (1893), 17 Cox, 

C. C. 628. 

Annotations Refd. R. v. Best (1909), 78 L. J. K. B. 658 : 

Ibrahim v. R„ [1914] A. 0. 599. 

4320. .] — Where a constable 

has put questions to prisoner, & after he has 
answered them has taken him into custody S: 
charged him, has subsequently investigated the 
truth of the answers, evidence of prisoner’s 
answers, &: of their untruthfulness, may be 
admissible.— R. v. Miller (1895), 18 Cox, C. C. 54. 
Annotation : — Refd. Ibrahim v. K., [1914] A. C. 599. 

4321. .] — Rogers v, Hawken, 

No. 4310, ante, 

4322. .] — Answers to questions 

put with a proper caution by an official, who has 
power to order the person interrogated to be 
arrested or to influence othei's to cause Ids arrest, 


are admissible in evidence against that person 
on his trial, provided the interrogation takes 
place before it is decided to arrest him & he is 
not in custody. — R. v. Booth & Jones (1910), 
74 J. P. 476 ; 5 Or. App. Rep. 177, C. 0. A. 
Annotation : — Refd. Ibrahim v. R.., [1914] A. C. 699. 

4323. .] — A statement made by 

a person to a constable in answer to an inquiry 
by the constable is admissible in evidence on 
subsequent criminal proceedings against such 
person although no caution was given by the con- 
stable, provided that the person was not at the 
time in custody on the charge, that the constable 
on making the inquiry had not formed the inten- 
tion of instituting proceedings whatever the answer 
might be, that no inducement was held out or 
threat made to induce such person to make the 
statement. — Lewis v, Harris (1913), 110 L. T. 
337 ; 78 J. P. 08 ; 30 T. L. R. 109 ; 58 Sol. Jo. 
150 ; 24 Cox, C. C. 60, D. C. 

Annotation : — Refd. R. v, Voiain, [1918] 1 K. B. 531. 

4324. .] — Statements made by 

an accused person to a police officer before arrest 
may be admissible in evidence against accused, 
though made in answer to questions put by the 
officer. If a police officer has determined to effect 
an arrest, or if the person is in custody, then he 
should ask no questions wliich will in any way 
tend to prove the guilt of such person from his 
own mouth. — R. v, Crowe & Myerscough 
(1917), 81 J. P. 288. 

4325. .] — R. V, Cook (1918), 34 

T. L. R. 515, C. C. A. 

4326. Caution not necessary.] — 

R. V, Dougal (1903), 67 J. P. Jo. 325. 

4327. .] — A constable may 

ask for an explanation as to property found on a 
person, not yet charged, without cautioning him. — 
R. V, Liebling (1909), 2 Cr. App. Rep. 314, 
C. C. A. 

4328. .] — R. V, VoisiN, 

No. 4309, ante, 

4329. Not to elicit proof of crime.] — 

R. V, Berriman, No. 4259, ante, 

4330. .] — A police officer has no 

right to try to elicit admissions from persons whom 
he suspects. — R. v, Matthews (1919), 14 Cr. App. 
Rep. 23, C. C. A. 

4331. Questions by commanding 


the woman dead on the bed witli a 
number of incised wounds, a blood- 
stained sword on the same, & the 
padlock : — Held : the narrative of 
antecedent events was admissible as 
admissions not amountinff to con- 
fessions. — Legal Remembrancer v. 
Lalit Mohan Singh Roy (1921), 
1. L. R. 49 Calc. 167.— IND. 
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4318 i. Before accused in custody — 
Inquiries as to offences may he made — 
Answers admissible in evidence .] — 
Answers given by a prisoner to quefl- 
tions put by the policeman who 
arrested him are receivable in evidence 
against prisoner although he was not 
previously cautioned by the policeman. 
--R. V. Rogerson (1870), 9 N. S. W. 
S. C. R. 234.— AUS. 

4318 ii. •] — ^Answers 

given by a panel to the officer by whom 
he was apprehended admitted in evi- 
dence but an opinion Intimated by the 
ct. that the officer had gone further in 
asking questions than he ought to have 
done. — II. M. Advocate v. Thomson 
(1857), 2 Irv. 747.— SCOT. 

4326 1. Caution not 

necessary.] — Deft., being suspected of 
stealing street-car tickets & money 
from his employers, a street railway 
CO., was asked by two detectives to go 


with them to a police station, which ho 
did ; he was there searched, & tickets 
were found on him. Being asked by 
the detectives where ho got the tickets, 
he voluntarily made statoments which 
the detectives testified to upon his 
trial for theft. The detectives did not 
warn him that what he might say 
would bo \iBod against him. No 
promises were made or throats used by 
the detectives. He was convicted : — 
Held : the absence of a caution did not 
make the statements inadmissible. — 
R. V. Rodney (1918), 42 O. L. R. 645 ; 
14 O. W. N. 148.— CAN. 

b. Inquiries as to an offence 

—Accused subsequently charged with 
different offence.] — Prisoner was ar- 
rested on a charge of stealing B.’s 
gun, & in answer to questions put to 
him by a constable, who did not caution 
him, he made certain statements ; he 
was afterwards charged with the 
mmder of H., & on his trial the Crown 
sought to put in evidence his answers : 
— Held : not admissible. — R. v. Kay 
(1904), 11 B. C. R. 157.— CAN. 

c. .] — Where a 

prisoner under arrest for assault & 
robbery was warned that he need not 
answer, but If he did answer what he 
sold might be used against him in 
evidence, is sufficient warning although 
he was not told that he would be 


charged with murder, & a confession 
so obtained Is admissible on a charge 
of murder. — R. v. llossi (1910), 
8 K. L. K. 595. — CAN. 

After determination to 

arrest — ■ Discretion of rrmgistratc. ] — 
Prisoner, immediately prior to his 
arrest, made certain statements to a 
constable in the course of a conversa- 
tion during which the constable had 
said, “ This looks pretty crook, Tom 
old man. That weanor ram & broken - 
winded ewe make things look pretty 
suspicious ” : — Held : constable had 
made up his mind to arrest him at the 
time the conversation took place & It 
was within the discretion of the judge 
to admit the statoments of accused as 
evidence against him. — R. v. Lynch, 
[1919] S. A. L. R. 325.— AUS. 

e. .] — ^M., suspected of 

having committed felony, was followed 
& stopped by a constable in plain 
clothes. The constable having told 
M. what he was, & that she, M., was 
charged with felony, proceeded to put 
several questions to nor relative to a 
parcel in her hand, which contained the 
goods supposed to have been stolon. 
At the time he asked the questions, 
the constable had not told M. that she 
was under arrest, “ hut he would not 
have lot her go. ** He did not expressly 
hold out any threat or inducement to 
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officer of soldier — Answers admissible in evidence.] 

— R. V. Brown, Dunbar & Cowdrey (1903), 68 
J. P. 15 ; 48 Sol. Jo. 102. 

4332. Not where accused practically 

in custody.] — Prisoner, who was an employee at a 
post office, was interviewed for som(3 hours by 
a travelling clerk from the General Post Office, &, 
after being cautioned, was questioned in connection 
with a criminal charge. The travelling clerk had 
power to initiate criminal proceedings, & he had 
prisoner practically in custody during the whole 
of the interview. Upon the trial questions & the 
statements in answer made by prisoner at the 
interview were tendered in evidence & objected 
to. The judge refused to admit the whole inter- 
view, but allowed the earlier part to be given in 
evidence. — R. v, Knight & Thayre (1905), 09 
J. P. 108 ; 21 T. L. R. 310 ; 20 Cox, O. O. 711. 
Annotationa : — Distd. Lewis v. Harris (1913), 110 L. T. 337. 

Consd. Ibrahim v. R., [1914] A. C. 599. 

4333. Not after determination to 

arrest.] — The police have no right to put questions 
tending to convict him to a prisoner in custody 
even after cautioning him. It is a matter in the 
discretion of the judge to admit or reject the 
answers to such questions, & the letter com’se 
should be adopted if there is any reason to believe 
that a trap was being laid for prisoner. 

Persons about to be taken into custody should 
not be cross-examined by the police. — K. v. 
lilSTED (1898), 19 Cox, C. 0. 16. 

Annotations: — Refd. R. v. Knight (1905), 21 T. L. R. 310 ; 

Ibrahim v. K., [1914] A. C. 599. 


4334. .] — Lewis v, Harris, 

No. 4323, ante, 

4335. .]— R. V, Crowe & Myer- 

scouGH, No. 4324, ante. 

4336. When accused is in custody — Questions 
should not be asked — Admissibility of answers,] — 

Though there may be cases in which it will be 
proper, yet as a general rule, it is better that a 
policeman should not put questions to a prisoner 
in his custody, without cautioning him that his 
answers will be evidence against him. — R. v. 
Kerr (1837), 8 C. & P. 170. 

Annotations : — Reid. Ibrahim v. R., [1914] A. C. 599. Mentd . 
Bridges v. Hawkes worth (1851), 15 Jur. 1079. 

4337. .] — A policeman asked 

prisoner, a boy between eight & nine years old, 
various questions as to his going to school, knowing 
the Lord’s Prayer, where he would go to if he 
told a lie, whether God knew everything ; then 
asked, “ Whether he thought God knew who set 
fire to the haystack ? ” Tlie boy not answering, 

beginning to cry, the policeman asked him if he 
could give any information about the fire, & re- 
ceiving no answer, he said he should apprehend 
him upon the charge of setting fire to the haystack. 
The boy then made a statement : — Held : it was 
not admissible in evidence. 

It is no part of a policeman’s duty to put 
I questions to persons accused, but to take them 
I before a magistrate. — R. v. Day (1847 ), 8 L. T. O. 

s'trr . J. p. 245 ; 2 

433 g, j — A policeman ought 


M., nor did be, before she answered 
him, give her any caution. M. having 
answered the questions, the constable 
then told her she was not bound to say 
anything that would criminate herself, 
& said he should bring her to the 
pollcc-offlco : — Held : the conversation 
between M. &; the constable was 
receivable in evidence. — R. v. ,ToH!>r- 
STON (1864), 15 1. C. L. R, 60.— IR. 

f. Questions as to charge 

against others — Accused suhscquently 
charged with same, offence.] — A. was 
preoognoscod by the police with 
rtjferenco to a charge of theft & reset 
against certain other persons. A. was 
afterwards charged with reset of the 
same goods. At the trial the police 
gave evidence xs to what A. had said 
in precognition. A. having been con- 
victed, the conviction was (luashod on 
the ground that It was Inoompetoiit to 
prove at A.’s trial what he had stated 
in precognition, — Cook v. McNeill 
(1906), F. (Ct. of Sess.) 57 ; 43 Sc. L. R. 
397 ; 13 S. L. T. 838.— SCOT. 

4336 1. When acemsed is in custody-^ 
Questions should not he asked— Admis- 
sibility of answers.] — Held: answers 
given by a prisoner when in custody, to 
a constable interrogating him without 
caution, are admissible in evidence 
against prisoner. — R. v. Jagelman 
(1871). 10 N. S. W. S. C. R. 63.— AUS. 

4336 ii. .] — A police 

officer is not justified in questioning an 
accused person who is in custody, with 
the object of obtaining inoriminatlng 
statements, & such statements, if 
obtained, are not admissible in evidence 
against accused on his trial. — A h Hoy 
v. Uovan (1912), 14 W. A. L. R. 214.— 

4336 iii. * .] — During the 

trial of prisoner for murder, questions 
arose as to the admissibility in evidence 
of statements made by him to certain 
detectives, in answer to questions put 
to him by thorn, he being at the time 
in their custody ; — Held : the state- 
ments were admissible in evidence. — 
R. V. Day (1890), 20 O. R. 209.— CAN. 

4336 iv. .] — Answers 

given by a prisoner under arrest In 
response to the officer in charge, are 


receivable in evidence, if the presiding 
judge is satisfied that they wore not 
unduly or improperly obtained, which 
depends upon the circumstances of 
each case. — K. v. Elliott (1899), 
31 O. R. 14.— CAN. 

4336 v. .] — Prisoner, 

arrested & given the usual caution, was 
taken by motor to the police station, 
where he arrived about five minutes 
after the caution. There ho made a 
statement in answer to questions put 
by the police : — Held : the statement 
was admlsslblo in evidence. — R. v. 
Wallace (1914), 20 B. C. R. 97.— 
CAN. 

4336 vi. .] — ^Accused 

was arrested for theft from H.M. post. 
The constable who arrested accused 
gave him the proper warning, but 
then said, “ You have fallen into a 
trap wliich has been set for you." 
The constable then asked the accused 
if he had taken anything, & accused 
admitted taking clothes & selling 
them : — Held : the conviction was 
right even though no other evidence 
of the sale was tendered at the trial. — 
R. V. Umlah, [1923] 1 D. L. R. 330 ; 
38 Can. Grim. Cas. 302 ; 56 N. S. R. 
10.— CAN. 

4336 vii. .]— Indict- 

ment for infanticide, by administering 
poison called powder-blue. A statement 
was made by prisoner to a constable who 
visited her in the gaol & who, having 
duly cautioned her, asked her how so 
much of her blue came into the child’s 
stomach : — Held : such statement of 
prisoner, under the foregoing circum- 
stances, was not admissible in evidence. 
— R, V. Doyle (1840), I Craw. & D. 
396.— IR. 

4336 viii. .]— Indict- 

ment for having copies of passwords used 
by an unlawful combination. A sub- 
Inspector of police found certain papers 
in the house where prisoner resided, 
prisoner being absent from the house. 
Afterwards, the 8ub-insi>ector saw 
prisoner in custody of the police, & 
thereupon showed him the paiiers 
aforesaid, & asked him whether or 
not he knew anything of them ; — 
Held : the answer of prisoner to the 


above question was not, under the 
circmnstancoB, admissible in evidence. 
— R. V. Devlin (1841), 2 Craw. & D. 

151.— IR. 

4336 Jx. .] — Prisoner, 

in custody, was interrogated with the 
following caution by an inspector of 
police : “You arc accused of a very 
serious offence, have you any explana- 
tion to give ? Yon aro not bound to 
say anything, but anything you do 
say will bo given as evidence against 
you " : — Held : prisoner’s answer 
should not be received in evidence. — 
R. V. Toole (1856), 7 Cox, C. C. 244.— 
IR. 

4336 X. .] — Answers of 

prisoner elicited by the police, even 
after due caution, ought to be received 
in evidence with groat jealousy. — R. 
V. Warrell (1861), 13 Ir. Jur. 357. — 
IR. 

4336 xi. .] — The answer 

made by a prisoner, after his arrest, 
to a question askcjd by a police con- 
stable, is inadmissible in evidence. 

When a constable arrests a party, he 
ought to abstain from asking questions ; 
he ought to leave that duty to the 
magistrate, who alone has the power 
to reduce to writing what is said by 
prisoner. — R. v. Bodkin (1863), 15 
Ir. Jur. 340.— IR. 

4336 xii. .]— H.M. 

Advocate v. Smiiti & Campbell 
(1855), 2 Irv. 1.— SCOT. 

4336 xiii. .] — Objec- 

tion to the competency of proving cer- 
tain statements by a prisoner after his 
apprehension in answer to questions 
put to him by a police officer, repelled. 
— H.M. Advocate v. Wyllie (1858 >, 
3 Irv. 218.— SCOT. 

4336 xiv. .]— H.M. 

Advocate i\ Grant (1862), 4 Irv. 183 ; 
34 Sc. Jur. 469.— SCOT. 

4336 XV. .]— Although 

It is the duty of a constable when arrest- 
ing a prisoner not to ask questions, 
yet, if he does so without using any 
threat or promise, the answers in reply 
aro evidence. — R. v. Potter (1887), 
6 N. Z. L. R. 92.— N.Z. 

g. .] — The questioning 
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Sect, 5. — Confessiom a7id statements by accused: 

Sub-sects, 5 ^ Q, A,] 

not, in general, to question prisoners who are in 
his custody, but if he does, the interrogation ought 
not to be confined to questions calculated to 
compromise the party. — R. v, Stokes (1853), 17 
Jur. 192. 

4339. .] — (1) Although it is 

necessary, in a case of murder, that there should 
be evidence that the body found is the body of 
the murdered person, the circumstances may be 
sufiicient evidence of identity. 

(2) Admissions by prisoner, elicited by questions 
of a police officer, with an admonition to tell all 
she knew, etc., are inadmissible. But a subse- 
quent statement by the prisoner to another police 
officer is not necessarily so far under the same 
influence as to exclude it. — R. v, Cheverton 
(1862), 2 F. & F. 833. 

Annotation .-—As to (2) Refd. Ibrahim v. R., [1914] A. C. 599. 

4340. .] — The practice of ques- 

tioning prisoners by policemen, & thus extracting 
confessions from tliem, though it does not render 
tfio evidence so obtained inadmissible, is one 
which the judges strongly reprobate, & which 
ought not to be permitted. — R. v, Mick (1863), 3 
F. & F. 822. 

4341. — — R. being in custody, 

^ having been charged with setting fire to some 
bobbins of cotton in a mill, was shown a piece of 
pai)er, partially burnt, with writing on it, which 
had been found among the burnt property. With- 
out receiving any caution whatever, he was then | 
asked by the policeman whose writing it was, & l 
what he had done with the remainder of it : — 1 
Held : what prisoner said in answer to the ques- I 
tions was receivable in evidence, as the questions j 
did not amount to a threat. — R. v, Regan (1867), j 
17 L. T. 325. I 

4342. — — — The words “ I must ! 

know more about it,” said by a police constable 
to a prisoner in the course of a conversation 
between them respecting the subject-matter of 
the charge, immediately before apprehension, are 
not a sufficient inducement to exclude an admis- j 
sion. 

It is the duty of the police constable to hear 
what prisoner has voluntarily to say, but after 
prisoner is taken into custody it is not the duty 
of the police constable to ask questions. So, 
when the police constable has reason to suppose 
that the person will be taken into custody, it is 
his dut y to be very careful & cautious in tisking 
questions (Keating, .1.). — R. v. Reason (1872), 
12 Cox, C. C. 228. 

Annotations : — Apprvd. R. i\ .lainc-H (1909), 2 Cr. App. Rep. 

319. Refd. Ibrahim v. R., [19141 A. C. 599. 

4343. — .] — After a prisoner is in 

custody the police have no right to ask him 
questions, & an admission or confession obtained 
in that way is inadmissible in evidence ; & where 
one of several prisoners in custody makes a 
statement admitting his guilt & also incriminating 
the other prisoners, & such statement is after- 


wards read over to the others by the constable 
who asks them what they have to say to that, 

1 this is in the nat ure of a cross-examination of the 
prisoners, &; such statement &> their answers are 
not admissible as evidence against them on their 
trial. 

Seeus where tlie persons are not in custody. — 
R. V, Gavin (1885), 15 Cox, O. 0. 656. 

Annf}tcdions R. v. Brackciibury (1893), 17 Cox, 

C. C. 628 ; R. v. Best, [1909] 1 K. B. 692. Refd. R. v. 

Firtb (1913), 8 Cr. App. Rep 162 ; Ibrahim v. R., [1914] 

A. C. 599 ; R. v, Voisiii, [1918] 1 K. B. 531. 

4344. .] — On the arrest of a 

prisoner, a constable has no right to ask questions, 
& if prisoner answers, the answer’s are not admis- 
.sible in evidence against him. 

If a third party make a statement which is 
taken down in writing, & read over by a constable 
to a prisoner, neither it, nor the conversation 
induced by it, is admissible in evidence. — R. v, 
Male & Cooper (1893), 17 Cox, C. C. 689. 

Anno*cU ions :~ Con8d. Rogrors v. Hawkon (1898^, 07 L. J. 

Q. B. 526. Refd. Ibrahim r. R., [1914 J A. C. 599 ; K. v. 

Gardner & Haneox (1915), 85 L. J. K. B, 206. 

4345. .] — Prisoners were taken 

into custody at a certain house : — Held : what 
they said in answer to the charge at the police 
station could not be given in evidence against 
them as it was not right when once a prisoner 
was in custody to charge him again at the police 
station in the hope of getting something out of 
him.—R. V, Morgan (1895), 59 J. P. .lo. 827. 
Annotation R. r. Knight (1905), 21 T. L. H. .310. 

4346. .J — R. V, Histed, No. 

4333, ante, 

4347. The fact that a 

prisoner’s statement is made by him in reply to 
a question put to him by a police constable after 
he is in custody does not of itself render the 
statement inadmissible in evidence. — R. v. Best, 
[1909] 1 K. B. 692; 78 L. .1. K. B. 658; 100 
B. T. 622 ; 25 T. L. R. 280 ; 22 Cox, C. C. 97 ; 
2 Cr. App. Rep. 30 ; 73 .1. P. Jo. 77, C, C. A. 
Annoialirms : — FoUd. R. v, lilebling (1909), 2 Cr. App. Rep. 

314. CODSd. H. V, Voisin, [1918] 1 K. B. .531. Refd. 

K. r. Firth (1913), 8 Cr. App, Rep. 162 ; Ibrahim v. R„ 

[1914] A. C. 599 ; R. v. Gardner & Haneox (1915), 80 

J. P. 135. 

4348. .] — No police oflicer has 

a right to put any question to a prisoner after he 
is once in custody. To say : “It is alleged 
.SO-&-SO,” stating to prisoner what has been 
alleged against him, is only a .subtle form of cross- 
examination. The question of th(‘. kind of 
corroboration which is required to corroborate the 
evidence of an accomplice must always depend 
upon the nature of the particular charge into 

, which inquiry is being made. — R. v. Winkei. 
(1911), 7(i .1. P. 191. 

4349. — .] — Ibrahim v, R., No. 

■ 4308, ante, 

I 4350. — ~R. Voisin, No. 

! 4309, a7Ue. 

4351. .] —The police have no 

i right to intei‘rogate arrested persons with reference 
: to any charge against any one of them nor to 


of persoiiB in custody by policemen & 
others, within the scope of whose duty 
such questionliig does not fall, is not to 
he permitted."-!!. i\ Glennon, Toole 
&Ma(JKATH (1840), 1 Craw. & D. 359. — 
IR. 

h. — — — ^ — A — It is not the duty 
of constables of police to interrogate 
prisoners In their custody, even though 
they have first cautioned them not to 
criminate themselves. — R. v. HASSKTr 
(1861), 8 Cox, C. C. 511.— IR. 

k. — ■ — Prisoner supposed to be 
insane — Ansioers inadmissible. ] — Cir- 


cumstances in wliich it was held tliat a 
lieutenant of police & a police surgeon 
were jnstifled In putting certain 
questions to a prisoner supposed to be 
insane, who had been brought to the 
office on a charge of murder l)ut who 
had not as yet emitted a judicial 
declaration : — Held .* the answers t.o 
these questions were inadmissible in 
evidence. — H.M. Advocate v, Milne 
(1863), 4 Irv. 301 ; 35 Sc. Jur. 470.— 
SCOT. 

1. At time of apprehensum.] — 
Held : Incompetent to prove state - 


monts made by a iianel, in answer t,( 
(lUcstioiiH i>ut to her by the officer a1 
the time of her appreliension.- — H.M, 
Advocate v. Hay (1858), 3 Irv. 181 
31 Sc. Jur. 30.— SCOT. 

m. .y—Hcld: an officer a 

tiie time of executing a warrant t( 
apprehend for examination a part 3 
I charged with a crime, was entitled U 
put to him certain questions as 
circumstances counoctod with th 
commission of the olTenco & that sue] 
(luestlon & the answers to them migh 
competently be imt in evidence at th 
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invite from one co-deft. a statement against 
another. — It. v. Grayson (1921), 16 Or. App. Rep. 
7, C. G. A. 

4352. Reading to accused statements of 

third parties.] — R. v. Mai.e & Cooper, No. 4344, 
ante. 

4353. Reading over statements of fellow 

prisoners.] — R. v, Gavin, No. 4343, mite, 

4354. .] — Of 104 brass locomotive 

tubes, lying in certain works, .50 were found to be 
missing. On the trial of P., a marine store 
dealer, with others, for stealing & receiving these 
tubes, a witness for the prosecution produced a 
tube which he said was “ similar’ to some of those 
i/hat were taken.” Another witness saw from 
16 to 20 brass locomotive tubes put by certain 
men into a cart with P.’s name on it, & in charge 
of B., P.’s servant, at a spot some 400 yards from 
the works, on the morning after the 50 tubes were 
missed. Tie said the tubes he saw were ‘ ‘ similar ’ ’ 
to the tube that had been produced. A tliird 
witness saw P.’s cart, in charge of B., drive towards 
& away from the spot. P. had told the police he 
had never seen any tubes. No tubes were found 
on P.’s premises. P. gave evidence at the trial 
that on this morning a man came t o his prendses 

asked if he would fetch some scrap ; that he 
told B. to go & fetch it. ; that when B. & certain 
men returned with brass locomotive tubes, he 
said lie would have nothing to do with them & 
t hat they must back the cart out of his yard ; 
that he then went into the house ; that lie thought 
there were eight or nine tubes in the cart, & that he 
never saw them again. P. was convicted : — 
Held: (1) the conviction must be quashed, as 
there was no sufficient evidence that the tubes 
in the cart were the stolen tubes, or that they 
were ever in the possession of P. 

(2) Semhle : where B. & P. are in custody 
charged with stealing & receiving certain property, 


& B: writes out a statement, which is said to 
inculpate P., & the i^olice place B. & P. together 
& read over to them the written statement of B., 
that statement does not become evidence against 
P. — R. V. Pearson (1908), 72 J . P. 449 ; 1 Or. 
App. Rep. 77, O. C. A. 

Amwtat ions : — As to (1) Consd. II. v. Fraaer (1911), 76 J. P. 
168. Reid. R r. Howf^Ua & Allen (1908), 1 Cr. App. Rep. 
197. Mentd. R. v. Power, [1919] 1 K. B. 572. 

4355. .] — R. V. Gardner & Hancox, 

No. 4138, ayiie. 

4356. .] — R. V. Grayson, No. 4351, 

ante. 

4357. ^.J — If the police confront 

accused persons imder arrest, nothing should be 
done to invite a reply from one implicated by the 
statement of another. — R. v. Pilley (1922), 127 
L. T. 220 ; 86 J. P. 190 ; 27 Cox, C. C. 230 ; 
16 Or. App. Rep. 138, C. C. A. 


Sub -SECT. 0. — Confessions arising from 
Inducements. 

A. Matters amounting to Inducement. 

4358. Promise of favour.] — A confession induced 
by saying, “ Unless you give me a more satis- 
factory account I will take you before a magis- 
trate” ; or by saying “ Tell me where the tilings 
are & I will be favourable to you,” cannot be 
given in evidence. — R. v. Thompson (1783), 1 
I^each, 291. 

4359. .J— R. V. Cass (1784), 1 Leach, 293, n. 

Annotation : — Refd. R. r. Baldry (1852), 2 Den. 430. 

4360. .] — A confession extorted from a 

person in illegal custody, & on promise of his 
liberty a reward, is not admissible. — R. v, 
Ackroyd (1824), 1 Lew. C. 0. 49. 

4361. .] — The committing magistrate had 

told a prisoner he would do all he could for him 


trial. — L ewis v. Blaik (18.58), 3 Irv. 
16 ; 30 Sc. Jui*. 508. — SCOT. 

n. .] — Held: a criminal officer 

In apprehending a prisoner, was not; 
entitled to question him so as to ex- 
tract evidence. — H.M. Advocate v. 
Millar (1859), 3 Irv. 406.— 45COT. 

o. ] — In a trial for murder, 

evidence disallowed of what the panel 
said at the time of apprehension in 
answer to ciiiestion by criminal officer. 
— H.M, Advocate v. Smith (1901), 
3 Adam, 475.— SCOT. 

PART XII. SECT. 5, SUB-SECT. 6.— A. 

4358 i. Promise of favour.] — At the 
hearing in a ct. of petty sessions, a 
confession was adniilted In evidence 
against E. There was some evidence 
tliat before E. made the confession, the 
constable to whom it was made told 
him that “ any statement made would 
bo to his benefit ; — Held : if the 
words were used the confession was 
not freely & voluntarily made & was 
wrongly admitted. — McNamara v. 
Edwards, Ex p. Edwards, [1907] 
S. R. Q. 9.— AUS. 

4358 ii. . 1 — In a poisoning case 

one of the prisoners was arrested by a 
constable, & while in his house, a 
magistrate came In said in her 
presence, “ she had bettor turn Queen’s 
evidence,” to which the constable 
answered, ‘‘ there are some preliminary 
proceedings to be adopted first ” ; — 
Held : admissions made subsequently 
on the same day to the constable & his 
wife & another constable, were not 
admissible in evidence, inasmuch as 
prisoner might be under the influence 
of the hope hold out to her by the 
magistrate. — R. v. Berube (1852), 
3 L. 0. R. 212.— CAN. 

J. — VOL. XIV. 


4358 iii. . J — M. was convicted of i 

stealing goods the property of S. The | 
evidence to connect M. with the crime j 
was his statement to a policeman who 
had him in chaii?o, that if he went to a 
particular place he w'ould find the i 
goods. This statement was made in ' 
consequence of his being told by the j 
policeman that S. was a good-hearted i 
man, & he, the policeman, thought j 
that if he got his goods bock he would 
not prosecute. The goods were after- ] 
wards found in the place described by j 
prisoner : — Held : prisoner’s statement 
was improperly received. — R. v. Me- I 
Cafferty (1886), 25 N. B. R. 396. — 
CAN. 

4358 iv. . ] — Accused confessed to 

a police constable, on being assured by 
him that nothing would happen to her, 
that she had killed her new-born child, 

& had buried it in the enclosure of her 
house. This statement led to the 
discovery of some bones of the head of 
an infant, a stone stained with blood. 

Sc a knife, with wdiich stone & knife 
she said that she had killed her child. 
Before tlie committing magistrate she 
made the same statement : — Held : the 
confession before the magistrate was 
irrelevant. — R. v. Luchoo (1873), 

5 N. W. 86.— IND. 

4358 V. .]— Prisoner was in the 

employment of the post-office, & 
having been arrested on the charge of 
opening & detaining a letter, a superior 
of prisoner in the same establlshmeut 
said to prisoner's wife, while prisoner 
was in custody : “Do not be fright- 
ened ; I hope nothing will happen to 
your husband beyond the loss of his situ - i 
ation ” : — Held : it appearing that j 

the wife might have communicated this j 
to prisoner, prisoner’s subsequent con- 
fession was inadmissible. — R. v. 


Harding (1842), Arm. M. & O. 340. — • 

IR. 

4358 vi. — -. ] — H. was indicted for 
stealing two sheep. ITosecutor, it 
appeared, had told prisoner that he 
would forgive him, & that there would 
be no litigation about it, if he would 
tell him about the sheep, & where they 
wei*e. Prisoner was subsetiiiently 
taken before a magistrate, who, having 
first cautioned him that iie would 
probably bo obliged hereafter to make 
use of auy statement he might make 
against him, took down prisoner’s 
examination in writing. It was pro- 
posed, by counsel for the Crown, to 
road these examinations in evidence : — 
Held : these examinations could not 
safely be received in evidence. — R. v. 
Higgins (1843), 1 L. T. O. S. 459.— IR. 

4358 vii. .] — Information given 

to a supt. of police by a prisoner under 
a promise of safety: — Held: inadmis- 
sible as evidence against prisoner. — H. 
M. Advocate v. Mahler & Berren- 
IIARD (1857), 2 Irv. 634 ; 29 Se. Jur. 
562.— SCOT. 


4358 viii. . ] — A panel wliJle in 

custody charged with the commission 
of a furtuni crave, & before being 
remitted to the sheriff, was offered by 
a town councillor Sc ex-baillio of the 
burgh in whicli the theft was com- 
mitted, £100 for such information as 
would lead to the recovery of the 


property stolon ; Sc the property was 
recovered in consequence of information 
so obtained, Sc the money paid accord- 
ingly. Upon those facts being dis- 
closed at the trial, Sc evldouoe of the 
information so obtained being objected 
to for the panel, the High Ct. on the 
motion of prosecutor, deserted the diet 
simpliciter. — H. M. Advocate ^ 
Graham (1876), 3 Couper, 217. — SOOT 
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Criminal Law and Procedure. 


Sect, 6. — Confessions and statements by accused : 

Sub-sect. ~ 

if he would make a disclosure ; after this, prisoner 
made a statement to the turnkey of the prison, 
who held out no inducement to prisoner to 
confess : — Held : what prisoner said to the turn- 
key could not be received in evidence, more 
especially as the tm^nkey had not given prisoner 
any caution. — R. v. Cooper (1833), 5 C. & P. 
635 ; 1 Nev. & M. M. C. 371. 

AnnoUiiion : -'VLeiLiA. R. r. Do Marny (1906), 21 Cox, C. O. 

371. 

4362. .] — If a prisoner be told, “ You had 

better split, &: not suffer for all of them,” this is 
such an inducement to confess as will exclude 
what prisoner afterwards said. — R. v. Thomas 
(1834), 6 C. & P. 353. 

Annotdtiona : — Refd. R. v. Shaw (1834), 6 C. & P. 372 ; 

R. V. Bo,ldiT (1852). 2 Den. 430. 

4363. .] — A prosecutor said to prisoner, 

“ I should be obliged to you if you would tell us 
what you know about it. If you will not, we of 
course can do nothing” : — Held: this was such 
an inducement to confess as would exclude what 
prisoner said. — R. v. Partridge (1836), 7 G. & P. 
551. 

4364. .] — A female servant being suspected 

of stealing money, her mistress on a Monday told 
lier that she would forgive her if she told the 
truth. On the Tuesday she was taken before a 
mapstrate & was discharged, no one appearing 
against her. On the Wednesday the super- 
intendent of police went with her mistress to the 
Bridewell, & told her in the presence of her 
mistress that she “ was not bound to say anything 
unless she liked, & that if she had anything to 
say her mistress would hear her ” ; but the 
superintendent not knowing that her mistress 
had promised to forgive her, did not tell her that 
if she made a statement it might be given in 
evidence against her. Prisoner made a state- 
ment ; — Held : this statement was not receivable 
in evidence, as the promise of the mistress must 
be considered as still operating on prisoner’s mind 
at the time of the statement, but if the mistress 
had not been then present, it might have been 
otherwise. — R. v. Hewett (1842), Car. & M. 534. 

Annotation : — Refd. R. V. Moore a852), 2 Don. 522. 

4365. .] — The mere knowledge by a prisoner 

of a handbill, by which a govt , reward & a promise 
of a pardon are offered in a case of murder, are 
not sufficient ground for rejecting a confession of 
such prisoner, unless it appear that the induce- 
ments there held out were those which led prisoner 
to confess. 

Where a prisoner desired that any handbill 
that might appear concerning a murder with 
which he stood charged might be shown to him, 
and a handbill was shown to him by a constable, 
by which a reward and free pardon was offered 
to any but the person who struck the blow, & 
prisoner three days afterwards made a statement, 
this statement was held to be receivable in 
evidence. 


But where it was afterwards proved by another 
constable that prisoner, on the night before he 
made the statement, said to him, that he saw no 
reason why he should suffer for the crime of 
another, &: that as the govt, had offered a free 
pardon to any one concerned who had not struck 
the blow, he would tell all he knew about the 


matter : — Held : the statement that had already 
been given in evidence was not properly receivable. 
— R. V. Boswell (1842), Oar. & M. 684. 

Annotations Retd, R. v. Dingier (1845), 1 Car. & Kir. 
637 ; R. V. Blackburn (1853), 6 Cox, 0. C. 333. 


4366. .] — A constable telling a prisoner 

“ anything you can say in your defence we shall 
be ready to hear,” renders a confession inadmis- 
sible.— R. V, Morton (1843), 2 Mood. & R. 614 ; 
sub nom, R. v, Hornbrook, 1 L, T. O. S. 505 ; 
1 Cox, C. C. 54, N. P. 

Annotation : — Dbtd. R. V. Boldry (1862), 5 Cox, C. C. 523. 

4367. .] — The prosecutor, in the presence 

of the constable, said to prisoner, “ It will be 
better for you to tell the truth, as it will save the 
sliame of a search warrant in your house.” The 
statement was rejected. The constable then 
took prisoner into a loft, &, in the absence of the 
prosecutor, prisoner made a statement. The 
evidence was rejected. Half an hour after, the 
constable took prisoner to the station house, & 
on the way cautioned him not to say anything, 
after which he made a statement : — Held : to be 
inadmissible, as the inducement was still operating. 
— R. V. Collier & Morris (1848), 3 Cox, C. C. 57. 

4368. .] — A constable, upon apprehending 

a prisoner on a criminal charge addressed to him 
these words : “You need not say anything to 
criminate yourself. What you do say will be 
taken down, & used in evidence against you ” : — 
Held : those words did not import any threat or 
inducement to prisoner ; & a statement made by 
him subsequently was admissible as evidence 
against him upon his trial. 

I deem it important for the protection of 
innocence, that every man when he is charged 
with an offence should be distinctly told the 
nature of it ; & that attention should be paid to 
anything which at that moment he may choose 
to say with regard to it, as he may be in a situation 
to make some statement which ma^ ultimately 
lead to the proof of his innocence ; but it is also 
important that he should be reminded that he 
is under no obligation to criminate himself, & 
that if he does state anything to criminate him- 
self it wiU be given in evidence against him ; & 
it is quite clear to me that no person, addressed 
as this prisoner was, could have misundei’st 4 >od 
the meaning of the words, or have been in any 
way removed from that steady self-possession 
which is necessary to render his confession 
admissible against him (Pollock, C.R.). — R. v. 
Baldry (1852), 2 Den. 430 ; 21 L. J. M. C. 
130 ; 19 L. T. O. S. 146 ; 16 J. P. 276 ; 16 Jur. 
599 ; 5 Cox, C. C. 523, C. C. R. 

Annotations: — Refd. R. v. Gillis (1866), 11 Cox, C. C. 69 ; 

R. V. Widdop (1872), 21 W. R. 176 ; R. v. Thompsou, 

[1893] 2 Q. B. 12 ; R. u. Roho (1898), 67 L. J. Q. B. 289 ; 

Ibrahim v. R., [1914] A. C. 599. 

4369. .] — A printed copy of a reward 

offered for such private information & evidence 
as would lead to the detection &; conviction of a 
murderer or murderers, & a statement that the 
Secretary of State would recommend the 

of a pardon to any accomplice, not having "been 
the actual perpetrator of the murder, who should 
give such evidence, was hung up in the magis- 
trates’ room in the county gaol. A prisoner, who 
could read, made a statement to the governor of 
the gaol in this room, &; before that statement 
inquired whether he could give evidence, but did 
not say that he made the statement in that 
expectation, or in the hope of getting the reward, 
& before making the statement he was told it 
would be used against him : — Held : that such 
statement was inadmissible. — R. v, Blackburn 
(1853), 6 Cox, C. C. 333. 

Annotation: — Refd. 11. v. Godinho (1911), 76 J. P. 16. 

4370. .] — A woman in custody on a charge 

of murder, was on arriving at the gaol, placed in 
a room alone with E., in order to be searched. 



Part XIL — ^Evidence and Proof. 


419 


E. was employed as searcher of female prisoners ; 
but, except in that capacity^ had no other duties 
or authority in the gaol. Whilst the usual search 
was being made, prisoner said, “ I shall bo hung, 
I shall be sure to be hung ” ; & shortly afterwards, 
“ If I tell the truth, shall I be hung ? ” E., in 

order to sooth prisoner, replied, “ No, nonsense, 
you will not be hung. Who told you so ? *’ : — 
Held : that a statement of prisoner made to E. 
immediately afterwards, was not receivable in 
evidence.— R. v, Windsor (1864), 4 F. & F. 360. 

4371 . .] — Prisoner, a servant girl, was 

questioned by the mother of a child who had been 
found dead in a ditch, & she was asked whether 
she had anything to do with its disappearance, 
upon which she cried & said, “ If you won’t sent 
for the police I will tell the truth,” whereupon the 
mist^iBSS replied, “ I will not hurt you if you tell 
the truth ; you will be much happier if you tell 
the truth ” ; & she promised not to send for the 
police ; whereupon prisoner made a confession, 
which upon the trial was rejected as being made 
under an inducement. It further appeared that 
shortly after this confession, the mistress sent for 
a neighbour & informed him of the confession, 
whereupon he had an interview alone with 
prisoner, asked her questions upon the subject, 
but he held out no inducement, & she then made 
a similar confession : — Held r the second con- 
fession was so connected under the circumstances 
with the first, that it was inadmissible. — R. v. 
Rue (1876), 34 L. T. 400 ; 13 Cox, C. C. 209. 

4372 . .] — Prisoner, while in the custody 

of a policeman on a charge of arson, said to her 
mistress, “ If you forgive me I will tell you the 
truth.” The mistress answered, “ Ann, did you 
do it ? ” Prisoner thereupon made a statement : 
— Held : the statement so made was inadmissible 
against prisoner. — R. v, Mansfield (1881), 14 
Cox, C. C. 639. 

4373 . .] — An admission amounting to a 

confession, or a statement from which a confession 
or admission could be implied, if obtained under 
any inducement held out by a person in authority. 


e.g. where a police constable or a witness promises 
that if prisoner will sign an admission there wUl 
be no prosecution, is inadmissible in evidence. — 
R. V. Boughton (1910), 6 Cr. App. Rep. 8, C. C. A. 

4374. Threats.] — R. v. Thompson, No. 4368, 
ante, 

4375. .] — The captain of a vessel said to 

one of his sailors suspected of having stolen a 
watch, “ That unfoHunate watch has been 
found, & if you do not tell me who your partner 
was, I will commit you to prison as soon as we 
get to Newcastle. You are a damned villain, & 
the gallows is painted in your face ” : — Held : a 
confession made by the sailor after this threat 
was not receivable in evidence on his trial for the 
felony. — R. v, Pauratt (1831), 4 C. & P. 570 ; 
2 Man. & Ry. M. C. 518. 

Annotation : — R efd. R. V. Moore (18.V2), 5 Cox:, C. C. 555. 

4376. .] — A constable, who apprehended a 

prisoner, asked him what he had done with the 
tap he had stolen from the prosecutor’s premises, 
& said, “You had better not add a lie to the crime 
of theft ” : — Held : a confession made to the 
constable was not receivable in evidence. — R. v. 
Shepherd (1836), 7 C. & P. 579. 

4377. .] — A servant was charged with 

attempting to set fire to her master’s house. It 
was proved that the furniture in two of the bed- 
rooms was on fire, & a spoon & other articles were 
found in the sucker of the pump. The master 
told prisoner, that if she did not tell the truth 
about the things found in the pump he would send 
for the constable to take her, but he said nothing 
to her respecting the fire : — Held : this was such 
an inducement to confess as would render inadmis- 
sible any statement that prisoner made respecting 
the fire, as the whole was to be considered as one 
transaction. — R. v, Hearn (1841), Car. & M. 109. 

4378. .] — R. V, Day, No. 4337, ante, 

4379 . .j — K. V, Baldry, No. 4368, ante, 

4380. Temporal admonition.! — A girl was 
charged with administering i)oison, with intent 
to murder. The surgeon said to her, “You are 
under sus^jicion of this, & you had better tell all 


4374 i. Threats.] — Admissions ob- 
tained from accused after representa- 
tions made to lier by persons in 
authority, to the effect that the evi- 
dence was very strong against her, 
that another person, who was her 
lover, was suspected, & that she knew 
something about the murder, & would 
do well to speak, are not inadmissiblo 
as not being made voluntarily, or as 
behig procured by threat or induce - 
meuT.— R. V . Viau (1898), Q. R. 7 Q. B. 
362.— CAN. 

4874 ii. .] — R. v. McDonald 

(1896), 3 Terr. L. R. 1.— CAN. 

4374 ili. . ] — A prisoner was tried 

for wounding with intent to murder, 
& wounding with intent to do grievous 
bodily harm. The offence was com- 
mitted on the high seas on board a ship 
on which prisoner was a seaman. A 
deposition before the committing 
magistrate was tendered which con- 
tained an admission alleged to havo 
been made to the deponent by prisoner, 
when in custody. The ct. refused to 
admit the portion of the deposition 
containing the admission to bo read, 
as it was stated to have boon made 
immediately after prisoner with others 
had been threatened by the witness 
with a loaded rifle ; it was immaterial 
that the threat wa« not made to extort 
a confession, but to suppress an 
attempt at mutiny. — R. v. Hicks 
(1872), 10 B. L. R. App. 1.— IND. 

4874 iv. .] — Indictment for con- 
cealing the birth of a child. An 
admission obtained from prisoner by a 
chief constable of police, who, in 


interrogating prisoner, said : “I shall 
search for the child ; so you had better 
tell me wliere it is," not received in 
evidence, as having boon obtained by 
something in the nature of a threat. — • 
R. V . Cain (1839), 1 Craw. & D. 36.- - 
IR. 

4374 V. .1 — A constable, having 

a prisoner in custody, said to him, ‘‘ 1 
havo enough against you," whereupon 
prisoner made a confession : — Held : 
such confession was not admissible iu 
evidence, as having been made under 
the influence of a threat. — R. v. 
Guaitam (1839), 1 Craw. & D. 99. — -IR. 

4374 vi. .1 — Prosecutor, who was 

master of prisoner, threatened her 
that " he would have her arrested 
unless she gave back the money." 
Several hours afterwards, when in 
custody, having received no previous 
caution, prisoner admitted the offence : 
— Held : evidence of her admissions 
could not be received. — W ai.8H'8 Case 
( 1843), Ir. Cir. Rep. 866.— IR. 

4374 vii. .1 — ^Prisoner, a poheo- 

man, was indicted for receiving a watch 
knowing it to be stolen. A caution 
was given to prisoner, when in custody, 
by another policeman, his superior in 
rank, in those words : " Now be 

cautious in the answers you give to the 
questions I am going to put to you 
about this watch " : — Held : to bo 
ambiguous & equivocal, & the con- 
fession made by prisoner was inadmis- 
sible. — R. V , Fleming (1842), Arm. 
M. & O. 330.— IR. 

43801. Temporal ad7nonition,] — Pro- 
secutor said to accused, “You had 


bettor made a clean breast of it " : — 
Held : this was such an inducement as 
rendered a subsequent confession 
inadmissible. — R. v. O’Keefe (1893). 
14 N. S. W. L. R. 345,--AUS. 

4380 ii. .1 — On the trial of an 

Indictment it was sought to prove that 
accused had confessed his guilt in a 
conversation. Witness admitted having 
in effect intimated to prisoner that he 
had better confess : — Held : evidence 
of the confession could not be admitted. 
— R. V. Wyllik (1880), 3 L. N. 139.— 
CAN. 

4380 iii. .] — Whqre it appeared 

that a police constable gave the usual 
caution to prisoner, who was arrested 
on a charge of obstructing a railway 
train by placing blocks upon the line, 
but afterwards said to him : “ The 

truth will go better than a lie. If 
anyone prompted you to it you had 
better tell about it," whereupon 
prisoner said that he did the act 
charged against him : — Held : the 
admission was not receivable in 
evidence. — R. v. Romp (1889), 17 

O. R. 567.— CAN. 

4380 iv. .1 — A rector of a cathe- 

dral held an inquiry into the circum- 
stanoes of an assault in which several of 
the choir boys were implicated ; — Held : 
the rector was a person in authority, & 
a statement made to him by one of the 
boys who was told to speak the truth, 
& that the statement was for the 
purpose of that inquiry only, was not 
voluntary- — R- v. Royds (1904), 10 
B. C. R. 407.— CAN. 

4380 V. .] — W., a travelling 

E E 2 
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Criminal Law and Procedure. 


Sect, 5. — Confessio'tis and statements by accused : 

Sub-sect. 6, A. & B.] 

you know.” After this she made a statement to 
the surgeon : — Held : that statement was not 
admissible in evidence. — R. v. Kingston (1830), 

4 C. & P. 387 ; 2 Man. &: Ry. M. C. 492. 

Annoiaiiun : — Refd. R. v. Garner (1848), 18 L. J. M. C. 1. 

4381. .] — An inducement to confess, in the 

sliape of a threat, was held out to prisoner, who 
was suspected of an offence, by a person having 
jio authority, & without the nature of the cliarge 
being stated, but in the presence & hearing of a 
person who had authority. Subsequently, the 
nature of the charge was stated by the same 
person in the same presence & hearing, & there- 
upon a confession was made : — Held : the confes- 
sion was not admissible, — R. v. Luckhurst (1853), i 
Dears. C. C. 245 ; 23 L. J. M. C. 18 ; 22 L. T. O. S. 
148 ; 17 J. P. 770 ; 17 Jur. 1082 ; 2 W. R. 97 ; 

() Cox, C. C. 243 ; suh nom. R. v. Sleeman, R. v. | 
LuciaiURST, 2 C. L. R. 129, C. C. R. | 

4382. .] — Any person’s telling a prisoner j 

that it will be better for him to confess, will 
exclude a confession made to that person, althougli 
that person was not in any authority as prosecutor, 
constable, or the like. — R. v. Dunn (1831), 

4 C. & P. 543 ; 2 Man. & Ry. M. 0. 507. 

4383. .]~-R. V. Slaughter (1831), 4 

0. & P. 544, n. 

4384. .] — A man & woman being appre- 
hended on a charge of murder, another woman, 
who had the female woman in custody, told her 
that she ” had better tell the truth, or it would 
lie upon her, <& the man would go free ” : — Held : 
a declaration of the female prisoner, made to this 
woman afterwards was not receivable in evidence. 

- -R. V. Enoch (1833), 5 C. & P. 539. 

Annotations : — Refd. R. v. Haldry (1852), 2 Den. 430. 

Mentd. R. v. ( Yutcliley (1837), 7 G. & P. 814 ; R. i\ 

Wrigrht (1841), 9 C. & P. 754. 

4385. .] — A constable said to a prisoner 

charged with felony, “ It is of no use for you to 
deny it, for there is the man & boy who will 
swear they saw you do it ” : — Held : this was 
such an inducement as would exclude evidence 
of what prisoner said. — R. v. Mills (1833), 6 
C. & P. 140 ; 2 Nev. M. M. C. 158. 

4386. .] — If a prisoner in making a state- 


ment mention the name of another prisoner, the 
witness who gives evidence of the statement 
must state exactly what prisoner said, without 
omitting the name of the other prisoner. If the 
witness said to prisoner, ” It would have been 
better if you had told at first,” this is an induce- 
ment to confess & will render a statement made 
thereupon inadmissible. — R. v. Walkley (1833), 
0 C. & P. 175. 

4387. .] — The confession of a girl fifteen 

years old, occasioned by many applications by 
prosecutor’s relations, & neighbours, amounting 
to threats &. promises : — Held : not receivable. — 
R. V. Simpson (1834), 1 Mood. C. C. 410, C. C. R. 

4383 , ,] — II. I,. Meynell (1834), 2 Lew. 

Annotation . — -Refd. R. v. Ilowett (1842), Car. & M. 531. 

4389. .] — The words “ I dare say you had a 

hand in it ; you may as well tell me all about it,” 
constitute a sufficient inducement to exclude a 
subsequent confession . 

An attorney engaged in f-he investigation of a 
crime, for the purpose of getting up a prosecution, 
is a person clothed with authority t o offer such an 
inducement. — R. r. Croydon (1846), 7 L. T. O. S. 
410 ; 2 Cox, C. C. 67. 

4390. .] — Upon the trial of an indictment 

for attempting to poison, the only evidence of 
intent was a confession, pi-oved by a medical man, 
he denying that he had held out to prisoner any 
inducement to make IRe statement. It was 
afterwards proved that before the statement was 
made he had said to prison (^r, in the presence of 
her mistress, whom she had attempted to poison, 
“It will be better for you to tell the truth.” The 
learned judge refused to withdraw the confession 
from the jury, & prisoner was convicted ; but the 
learned judge reported that if the surgeon had 
in the first instance stated that he had used that 
expression to prisoner, he should not have received 
the confession : — Held : the conviction was wrong. 
— R. V. Garner (1848), 2 Car. & Kir. 920 ; 1 Den. 
329; T. & M. 7 ; 3 New 8ess. Cas. 329; 18 

L. ,1. M. C. 1 ; 12 L. T. O. 8. 155 ; 12 J. P. 758 ; 
12 Jur. 944 ; 3 Cox, C. C. 175, C. C. R. 

Annotations .’-—Reid. R. v. Baldry (1852), 5 Cox, C. 523 ; 

R. r. Moore (1852). 2 Den. 522 ; R. VViddop (1872), 

21 W. R. 170. 


auditor in the service of a railway co,, 
havini^ discovered defalcations in tlui 
account of prisoner, who was a booking 
clerk of the co., went to him & tolil 
him that “ he had better pay the 
money than go to jail,'’ & added that 
“ it would be better for him to tell the 
truth,” after which prisoner was 
brought before the traffic manager, in 
whose presence he signed a receipt for, 
& admitted having received, a sum of 
R8 26-8-0. Prisoner was subsequently 
put on his trial for criminal breach of 
trust as a servant in resj»ect of this & 
of other sums : — Jlfld : the words 
used by W. the travelling auditor, 
constituted an inducement to prisoner 
to confess, in authority within the 
meaning of s. 24 of the Evidence Act, 
& the receipt was not admitted in 


& prisoner, «Sc a statement made by 
prisoner in relation to the crime with 
which he was charged, & it appeared 
^ II ^ eonversation took place, & 
the alleged statement was made by 
prisoner to the witness in a police 
barrack, the witness having previously 
told prisoner, ” that if any other person 
had to do m the cast?, it was bettor she 
should tell : — Held : any statement 
afterwards made by prisoner was not 
admissible in evidence. — R. v. Moody 
(1841), 2 Craw. & D. 347. — IR. 

4380 viii. .] — Prosecutor, in 

whose service prisoner lived, said to him 
that it would be better for him to toll 
the truth ’ : — Held : a confession made 
hereupon was Inadmissible. — Wood’s 
Case (1842), Ir. Cir. Rep. 597.^ — IR. 


evidence on his trial. — R. v. Naveoji 
Dadabftat (1872), 9 Bom. 358.— IND. 

4380 vi. . 1 — A deputy magistrate 

warned accused that what he would 
say would go as evidence against him ; 
so he had better tell the truth : — Held : 
the use of such language was calculated 
to hold out an inducement to prisoner 
to confess, & such a confession was 


-J — woman was in- 

d Icted f or the murder of her infant child , 
while under arrest the constable in 
whose charge she was told her she had 
bettor tell the truth. She thereupon 
made a statement :~HeM : such 
statement was not admissible in evl- 

i.'l. T. 


inadmissible in evidence against him. — 
R. V. UZEER (1884), I. L. R. 10 Calc. 
775.— IND. 

4380 vii. .] — When a conversa- 
tion was alleged to have taken place 
between a witness for the prosecution. 


4380 X. — - — .] — The governor of a 
prison asked a prisoner under his i 
charge, who was in a state of great 
mental & bodily excitement, ” whether I 
he Intended to injure himself,” but did ! 
not warn prisoner that the answer ‘ 


might be used in evidence : — Held : it 
was incompetent to receive as evidence 
any answer to this question. — H.M. 
Advocatio V. Proudi'oot (1882), 9 
R. (Ct. of Sens.) 19 ; 19 Sc. L. R. 725. — 
SCOT. 

4380 xi. — An accused, after 

being arrested & duly cautioned, gave 
an explanation to the police constable 
of how he came into possession of 
certain stolen articles with the theft of 
wliich he was charged. The constable, 
not being satistiod with the explanation, 
approached accused a few days later 
& said to him: ‘‘ You must toll the 
truth.” Accused thereupon made a 
further statement: — Held: under the 
circumstances the further statement 
was inadmissible in evidence against 
accused. — R. v. Klkinbooi (1917), 
T. P. D. 80.— S. AF. 

4380 xii. .] — A constable warned 

accused & told liim that he need not 
say anything If ho did not wish to do so, 
but afterwards a ilehl -cornet told 
acensod that he had to find out all 
about the doatli & that accused 
” must toll him all the truth about 
it.” This might affect the previous 
warning & accused might have felt 
that he was legally bound to make a 
statement. — R. v. van Blkrck, [1919] 
C. P. D. 68.— S. AF. 

p. Wilfully untrue representation.] 
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4391. .] — B. V, Oheverton, No. 4339, 

ante, 

4392. .1 — Prisoner was called up by his 

master, told, “You are in the presence of two 
police officers ; & I should advise you that to any 
question that may be put to you you will answer 
truthfully, so that, if you have committed a fault, 
you may not add to it by stating what is untrue.” 
The master afterwards added : “ Take care ; we 
know more than you think.” Prisoner thereupon 
made a statement : — Held : such statement was 
admissible against him on liis trial for larceny. — 
R. V. Jarvis (18(57), L. R. 1 0. C. R. 96; 37 
L. J. M. 0. 1 ; 17 L. T. 178 ; 31 J. P. 804 ; 16 
W. R. Ill ; 10 Cox, C. C. 574, C. C. R. 

Annotations: — Folld. K. v. Reeve (1872), L. R. 1 C. C. R. 

302. Refd. R. V. Widclop (1872), 21 W. R. 176 ; R. v. 

Hatts & CullTe (1883), 49 L. T. 7 80 ; R. v. Rose (1898), 

67 L. J. Q. B. 289. 

4393. .] — A police inspector said to a 

prisoner in his custody, “ you must tell me where 
the child is, or you will get yourself into trouble ” : 
— Held : this was a threat made by a person in 
authority, & a statement made in consequence 
could not be received in evidence. — R. v, Coley 
(1868), ,32 J. P. 168 ; 10 Cox, C. C. 536. 

Annotation : — Refd. R. r. Edwards (1868), 33 J. P. 119. 

4394. .J — R. V. Bate, No. 4254, ante, 

4395. .] — On a trial for larceny, evidence 

was received of a confession made by prisoner to 
the prosecutor in the presence of a police inspector, 
immediately after the prosecutor had said to 
prisoner, “ The inspector tells me you are making 
housebreaking implements ; if that is so, you had 
better tell the truth, it may be better for you ” : 
— Held : the confession was not admissible in 
evidence. — R. Pennell (1881), 7 Q. B. D. 147 ; 
50 L. J. M. C. 126 ; 44 L. T. 087 ; 45 J. P. 660 ; 
29 W. R. 742 ; 14 Cox, C. C. 007, C. C. R. 
Annotations : — Folld. R. v. Hatts & Culffe (1883), 40 L. T. 

780. Refd. R. V. Thompaori, [1893] 2 Q. B. 12 ; Ibrahim 

V, K., 11914] A. V. .-i99. 

4396. .J — The prisoners H. & C. were taken 

into their master’s, the prosecutor’s, room where 
there were two policemen. The prosecutor said, 

“ I x>resumo you know who these gentlemen are.” 
11. said “ Yes.” The prosecutor then said to H., 

“ I know what has been going on between you 

C. for some time. You had better speak the 
truth.” H. then made a confession : — Held : the 
confession was not admissible in evidence. — R. v. 
Hatts & Culffe (1883), 49 L. T. 780 ; 48 J. P. 
248, C. C. R. 

4397. ,] — Statement made in the presence 

of a jjoliceman in answer to an invitation by a , 
relative that he had better tell the truth : — Held : \ 
inadmissible. — R. v, Jones (1885), 49 J. P. 728. 

4398. .] — R. V, Thompson, No. 4314, ante. 

4399. .] — Prisoner, who in the presence of 

a police constable was asked by his master, a 
farmer, how he accounted for the number of sheep 
on the farm not being so large as ft should be, 
admitted that he had sold some of them & had 
not accounteil to liis master for the money which 
he had received for them. In answer to further 
questions as to whether he had let any corn go 


off the place, he said he had done so. The master, 
on cross-examination, admitted that when he 
asked prisoner about the corn he might have said, 
“ You had better tell me all about the corn that 
is gone,” further, that he would not swear that 
he did not induce the prisoner to confess about the 
corn. A witness who was present also stated on 
cross-examination that the master asked prisoner 
to speak the truth, & said it would be bett-er for 
him if he did so : — Held : as the words used 
contained in themselves an inducement to make 
a statement, no part of prisoner’s confession was 
admissible against him on his trial for larceny. — ■ 
R. t’. Rose (1898), 67 L. J. Q. B. 289 ; 78 1.. T. 
119 ; 14 T. L. R. 213 ; 42 Sol. Jo. 255 ; 18 (’ox, 
C. C. 717, C. C. R. 

4400. Confession induced by drink.] — R. v, 

Sexton (1822), 2 Russell on Crimes & Mis- 
demeanours, 8th ed., p. 2021. 

Annotation : — Dbtd. R. V. Godliiho (1911). 76 J. P. 16. 

B, Matters not amounting to Inducement. 

4401. Spiritual admonitions.] — Where, after 
interviews with the chaplain of the prison in which 
the chaplain advised prisoner to make peace with 
his God & to repent & confess his sins before God, 
& in consequence & subsequently prisoner made a 

! confession to the mayor & other magistrates whom 
I he had ashed to see, & the mayor cautioned liim 
, that anything he might say would be evidence 
against him ; — Held : the confession was admis- 
sible in evidence. — R. v. Giliiam (1828), 1 Mood. 

I C. C’. 180, C. C. R. 

I Annotations : — ^Consd. R. v. Bay (1847), 11 J. P. 245. 

I Reid. A.-(t. V. Briant (1846), 15 L.f J. Ex. 265 ; R. v. 

Gillis (1866), 11 (^ox, C. (J. 69. Mentd. R. v. Scott 
I (1865), 2 " " " 

' 4402. .] — A prisoner charged with murder, 

being a few days short of fourteen, was told by a 
man who was resent when he \^'as taken uj), but 
not a constable, “ Now kneel you down, I am 
going to ask you a very serious question, A I hope 
you will tell me the truth, in the presence of the 
j Almighty.” Prisoner in consequence made certain 
statements : — Held : strictly admissible, but the 
ct. much disapproved of the mode in which it wtus 
obtained. — R. v. Wild (1835), 1 Mood. C. C. 452, 
C. C. R. 

Annotation: — Refd. Ibraiiim r. R. [1914] A. C. 591). 

4403. .]— R. t;. Day, No. 4337, aritc. 

4404. .] — Where prisoner, a boy of ten 

years, being enjoined by the clergyman of the 
parish to “speak the truth in the face of God” 
denied to liim his guilt, but afterwards made a 
confession to a policeman, in which he alluded to 
the conversation with the clergyman, & said that 

j he would “ now speak the truth ” : — Held : such 
confession was admissible. — R. v. Risborough 
(1847), 9 L. T. O. S. 25 ; 11 J. P. 280. 

4405. .] — Prisoner, a maid servant, was 

indicted for setting fire to a farm building of her 

! master’s. She was taken into custody by a 
I policeman. She endeavoured to get away, but 
was told she was a prisoner on the charge of 
1 arson. She desired to change her dress & was 


— M. was chaiffod with having stolen 
gold from a co. G., a private de- 
tective, who had worked himself into 
M.’s confldonce, gave evidence that 
he told M. that he came from S. Africa 
& had done business in diamonds. M. 
replied, “ that money could bo made 
here if one went the right way about 
it,’* U. then, by moans of false state- 
ments, induced M., by promising to 
participate in gold robberies, to admit 
ho had some gold scraped from the co.’b 
retorts. The statements were admitted 


to bo false. Evidence admitted & 
prisoner was convicted : — Held : the 
representations being untrue, & being 
made after the subject matter of the 
charge had been taken, all subsequent 
confessions of M. wei'o inadmissible in 
evidence, as being induced by sucli 
false statements & the conviction must 
bo annulled. — R. v. Mangin (1894), 
6 Q. L. J. 63.— AUS. 

q. .] — An admission or state- 

ment made by an accused after an 
untrue representation has been made 


to him is admissible in evidence 
against him unless the rc^presentation 
was untrue to the knowledge of the 
person making it, & wilfully made with 
the object of inducing a confession. — 
II. V. Davidson (1895), 16 N.S. W. L.R. 
149 ; 12 N. S. W. W. N. 5.— AUS. 

r. Whether confession improperly in- 
duced — Question for judge .] — It is a 
question for the judge whether or not 
prisoner has been induced by undue 
fnlluoncc to confess. — R. v. Finkle 
(1865), 15 C. P. 453.— CAN. 
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permitted to do so, having first been given into 
the chai'ge of Mrs. A., a married daughter of the 
master, but having no control over prisoner by 
reason of any relationship of master & servant. 
Wliilst alone with Mrs. A., prisoner being in 
custody, the former said to prisoner, “ I am very 
sorry for you ; you ought to have known better. 
Tell me the truth, whether you did or no,’* 
Prisoner said, “ I am innocent.” Mrs. A. replied, 
“ Don’t run your soul into more sin, but tell the 
truth.” Prisoner then made a full confession : — 
Held : there was neither an authority to make any 
inducement nor any inducement or threat, & the 
evidence was admissible. — B. v, Sleeman (1863), 
Dears. 0. C. 249 ; 23 L. .T. M. G. 19 ; 22 L. T. O. S. 
148 ; 17 J. P. 776 ; 17 Jur. 1082 ; 2 W. R. 97 ; 
6 Cox, C. 0. 245 ; sid) noni. R. v. Sleeman, R. v. 
Luckhurst, 2 C. D. R. 129, G. C. R. 

4406. Mere questions — Without threat or pro- 
mise.] — A confession obtained without threat or 
promise from a boy 14 years old, by questions put 
by a police officer, in whose custody the boy was 
on a charge of felony, & when he had had no food 
for nearly a whole day : — Held : rightly received. — 
R. V. Thornton (1824), 1 Mood. G. G. 27, C. C. R. 
Annotations "Retd, R. v. Gillis (1866), 14 W. R. 845 ; 

Ibrahim v. R., 1191 4 J A. C. 599. 

4407. .] — A female prisoner, in 

custody on a charge of murder, desiring to go to 
a water-closet, was sent there by the police with a 
woman who was impliedly authorised to prevent 
her escape. When alone together in the closet, 
the woman, an acquaintance of prisoner, alluding 
to the crime, said, “ How came you to do it ? ” 
whereupon prisoner made a statement in the 
nature of a confession : — Held : the statement 
was not induced by any hope or fear caused by a 
person in authority, & was, therefore, admissible 
in evidence against the prisoner. — R. v, Vernon 
( 1872), 12 Gox, 0. G. 153. 

4408. .] — R. V. Reason, No. 4342, ante, 

4409. .]— R. V. Kershaw (1902), 18 T. L. R. 

357. 

4410. .] — Ibrahim v, R., No. 4808, ante, 

4411. Questions by fellow prisoner — Under 
promise of secrecy.] — A. was in custody on a 
charge of murder. B., a fellow prisoner, said to 
him, ” I wisli you would tell me how you murdered 
the boy — pray split.” A. replied, “ Will you be 


upon your oath not to mention what I tell you ? ” 
B. went upon his oath that he would not tell. 
A. then made a statement : — Held : this was not 
such an inducement to confess as would render 
the statement inadmissible. — R. v, Shaw (1834), 
6 C. & P. 372. 

4412. Advice to accused — Not to confess but 
promise of secrecy.] — A witness stated that a 
prisoner, charged with felony, asked him if he had 
better confess, & the witness replied that he had 
better not confess, but that prisoner might say 
what he had to say to him, for it should go no 
further. Prisoner made a statement :—Held : it 
was receivable in evidence on the trial. — R. v, 
Thomas (1836), 7 C. & P. 345. 

Annotation Apld. R. V. James (1909), 2 Cr. App. Rep. 

319. 

4413. As to course of action.] — Prose- 

cutrix lost her purse containing £1 4^., in a market, 

asked prisoner, who had been standing near 
her, whether he had seen the purse or seen any 
one pick it up. He replied that he had not. She, 
however, suspecting that he had robbed her, gave 
information to the police. A policeman, a short 
time after, went in search of prisoner, & having 
found him, told him that the prosecutrix had lost 
her purse, & that it was supposed that he had 
picked it up, & added, “ Now is the time for you 
to take it back to her.” He denied having it, & 
went with the policeman. As they went along he 
commenced making a statement, but the police- 
man told him to say nothing until they saw the 
prosecutrix. Having met the prosecutrix after 
they had walked about 600 yards, some conversa- 
tion took place, & prisoner was searched, & on a 
half-sovereign being found, prisoner said to the 
prosecutrix that he would make it all up to her. 
Twenty minutes had elapsed between the time of 
the policeman’s remark, “ Now is the time to take 
it back to her,” & prisoner’s, “ that he would 
make it all up to her ” : — Held : there was no 
inducement held out to prisoner, & that his 
statement, or confession, that he would make it 
all up to her, was admissible in evidence against 
him.— R. r. Jones (1872), 27 L. T. 765 ; 37 J. P. 
196 ; 12 Cox, C. G. 241, G. G. R. 

4414. Statement to accused — Of intention to be 
guided by other parties — Confession to other 
parties.] — Where a prosecutor told prisoner he 
did not wish to prosecute, but would be guided 
by other parties, to whom he referred him, a 
statement by prisoner to such parties, for the 
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4406 i. Merc questions — Without 
threat or promise.] — Prisoner was 
charged with Btoaling. Before arresting 
him the constable said, “ Now I am 
going to ask you a few questions & I 
may have to arrest you over this.” 
I^rlsoner then admitted taking the 
stolen articles : — Held : the words used 
by the constable did not amount to a 
threat or promise, nor to an induce’ 
ment at common law. — R. r. Fair* 
LEIGH (1010), 10 S. R. N. S. W. 723 ; 
27 N. S. W. W. N. 75.— AUS. 

440611. .] — The words used 

to a prisoner when arrested, ” I want 
you to toll mo all about It,” do not 
import any threat or hope of favour. — 
R. V, Potter (1887), 6 i^Z. L. R. 92. — 
N.Z. 

8 . Advice to accused,] — Whore a 
prisoner was charged with the crime of 
murder, & while awaiting his trial in 

£ risen, the gaoler of the prison said to 
im That a man was always easier in 
u confessing his crime : that 

what he, prisoner, said would be used 
in evidence against him : that if a 
man committed such a crime it was 
always better if he confessed It to his 


Maker,” & prisoner thereupon con- 
fossod to having committed the murder : 
— Held: such confession was volimtary 
& admissible in evidence. — R. v. Steve 
(1890), 7 S. C. 103.— S. AF. 

4413 i. Asia course of action .] — 

Whoi*o a iiolioo officer tells an accused 
that ho is not obliged to make any 
statement unless he likes, that any- 
thing ho might say may be used as 
evidence against him, & that ho has 
nothing to hope f(»r & nothing to fear, 
there is not implied in such words of 
the police officer an inducement to 
prisoner to make a statement. — R. v. 
Spain, 119171 2 W. W. R. 465; 38 
Can. Grim. Gas. 113 ; 36 D. L. R. 522. 
—CAN. 

t. Statement to accused — -That father 
had been charged.] — On a trial for 
murder, it appeared that prisoner, 
being In the custody of A., a policeman, 
was cautioned by A. not to say any- 
thing to criminate himself, as in case he 
did ft would be brought against him. 
Subsequently, A. told prisoner that his, 

S rlsoner’s, father had been charged with 
le murder; whereupon prisoner said, 
that he hoped that nobody would be 
charged with the crime but himself, as 


nobody else was concerned in It, & then 
detailed the particulars of the murder 
as committed by himself : — Held : the 
communication made by A. to prisoner, 
respecting the father of the latter, did 
not amount to an illegal Iridiicomont, 
so as to roiidor the admissions of the 
prisoner inadmissible in evidence. — R. 
V. Nolan (1839), 1 Craw. & D. 74. — 
1R« 

a. Not amounting to admoni- 

tion.] — A detective, before arresting 
one of the prisoners, said, ” If you had 
told me this before I would have made 
a witness of you, but now I have no 
alternative but to take you as a 
prisoner ” : — Held : statements made 
afterwards by prisoner were rightly 
admitted in evidence. — R. v. Bourne 
& Binks (1878), 1 N. S. W. S. C. R. N. S. 
J 76.— AUS. 

b. .] — The constable, when 

arresting accused, said, ” I arrest 
you for assaulting M.,” & proceeded to 
handcuff him. Accused asked to be 
permitted to go to the office to get 
some money, & innuirod, ” How much 
will the fine be ? to which the con- 
stable replied that he did not know 
anything about that. Subsequently 
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purpose of inducing them not to prosecute, is 
admissible in evidence. — R. v. Brown (1846), 9 
J. P. 314. 

4415. That wife had confessed.] — R. v. 

Wright (1830), 1 Lew. C. C. 48. 

4416. That accessory had confessed.] — 

R. V. Long, No. 3901, ante, 

4417. Expressions of good will.] — A prisoner 
charged with felony being in custody handcuffed 
in the house of the prosecutor, after a conversa- 
tion with the prosecutor another person, in 
which he was tdld that they would do all they 
could for him, said, If the handcuffs are taken 
off, I will tell you where I put the property ’* ; — 
Semhle : this statement was receivable in evidence, 
& could not be objected to, either as a confession 
made under a promise, or a statement obtained 
by duress. — R. v. Green (1834), 6 C. & P. 655 ; 
2 Nev. & M. M. C. 621. 

4418. Inducement not relating to charge.] — R. 

V. Warner & Morgan (1832), 2 Russell on 
Crimes & Misdemeanours, 8th ed., pp. 2015, 2054. 
Annotation Refd. R. v. Gillis (1860), 11 Cox, C. C. 69. 

4419. .] — A. & his wife were separately in 

custody on a charge of receiving stolen property. 
A person, who was in the room with A., said, “ I 
hope you will tell, because Mrs. G. can ill afford 
to lose the money”; & the, constable then said, 
“ If you will tell where the property is, you shall 
see your wife”: — Held: a statement made by 
A. afterwards was admissible in evidence. — R. v, 
Lloyd (1834), 6 C. & P. 393. 

4420. Inducement to person jointly accused.] — 
An inducement or threat offered by the master 
to one of two apprentices jointly accused of 
larceny, will not, though offered in the presence 
of the other, preclude a confession immediately 
made by such other. — R. v, Jacobs & Tarrant 
(1849), 13 J. P. 572 ; 4 Cox, C. C. 54. 

4421. .] — R. V, Bate, No. 4254, ante, 

4422. Confession Induced by drink.l — A state- 
ment made by a prisoner when he is drunk, is 
receivable in evidence. Semhle : if a constable 
gave him liquor to make him so, in the hope of 
his saying something, that will not render the 
statement inadmissible, but it will be matter of 
observation for the judge in his summing up. — 
R. V, Spilsbury (1835), 7 C. & P. 187 ; 3 Nev. 
& M. M. C. 409. 

4423. Effect of caution.] — On the examination 


of a prisoner before the magistrate on a charge 
of felony, the magistrate’s clerk told prisoner not 
to say anything to prejudice himself, as what he 
said would be taken down, “ & used for him or 
against him at his trial ” : — Held : this was an 
inducement hold out, & the statement was, 
therefore, not receivable in evidence. — R. v. 
Drew (1837), 8 C. & P. 140. 

Annotations FoUd. R. V. Morton (1843), 2 Mood. & R. 
514 : R. V. Furley (1844), 1 Cox. C. C. 76. Dbtd. R. v 
Baldry (1852), 6 Cox, C. C. 623. Refd. R. v. Zelgert 
(1867), 31 J. P. 598 

4424. .] — Caution to a prisoner, that what 

she says wall be used against her on the trial, will 
prevent the reception in evidence of any state- 
ment made in consequence. — R. v, Furley (1844), 
3 L. T. O. S. 143 ; 1 Cox, C. C. 76. 


Annvtntnt-tnyi. •— — TthtA T? 


nnv. C. C. 523. 


4425, ,] — Where a prisoner about to be 

committed on a charge of felony was told that he 
was at liberty to make any statement but that 
whatever he said would be taken down & used 
against him, & prisoner thereupon made a state- 
ment, which was reduced into writing, & sought 
to be given in evidence against him on his trial ; 
Held : it could not be given in evidence against 
him. — R. V. Harris (1844), 3 L. T. O. S. 22 ; 
1 Cox, C. C. 100. 

Annotation : — Dbtd. R. r. Baldry (1852), 5 Cox, C. C. 523. 


4426. By prosecution — To explain fact — Elicited 
on cross-examination.] — R, v, C’hambers, No. 
3966, ante, 

4427. .] — To caution a prisoner that what 

he said would be used against him on his trial if 
committed, is not an inducement to him to make 
a statement so as to exclude that statement from 
being given in evidence on the trial. — R. v, 
Attwood (1851), 17 L. T. O. S. 280 ; 5 Cox, C. C. 
322. 

4428. .] — R. V, Baldry, No. 4368, ante. 


C, By whom Inducement made — Person in 
Authority, 

(a) In General, 

4429. Inducement by person in authority — 
Confession inadmissible.] — R. v. Garner, No. 4390, 
ante, 

4430. .] — R. V, Thompson, No. 4314, 

ante. 


accused asked to have the handcuffs 
removed, as ho had no intention of 
escaping ; to which the constable 
answered that ho was taking no 
chances, & that he “ liad not much 
sympathy with a man who would kick 
an old man & bite him ” : — Held : 
these remarks of the constable were 
not an inducement to accused to 
speak. — R. v. Bruce (1907), 13 

B. C. R. 1 ; 12 Can. Grim. Cas. 275.— 
CAN. 

4417 i. Expression of goodwill .] — The 
words “ I will help you as far as 
possible,” do not constitute an induce- 
ment to confess. — H. v. Gravel, [1918] 

Q. R. 28 K. B. 146.— CAN. 

4418 1. Inducement not relating to 
charge .] — An induconiont hold out to 
an accused person in consequence of 
which ho makes a confession must be 
one having relation to the charge 
against him. — R. v. Todd (1901), 13 
Man. L. R. 364.— CAN. 

4420 i. Inducement to person jointly 
accused,] — The following words ad- 
dressed to one of two prisoners by prose- 
cutor in reference to a stolen cow then 
before them : ” Shove the thief into it, 
as I have a good idea who he Is,” do not 
amount to an induoement excluding 
that prisoner’s answer thereupon given. 


— R. V. Sheppard & Stephens (1868\ 
8 N. S. W. S. C. R. 86.~AUS. 

4423 i. Effect of caution ,] — A con- 
versation between a policeman & a 
prisoner, after a caution by the 
policeman to this effect, ‘‘ Don’t tell 
me anything, or it will bo given in 
ovidenoe against you,” is admissible. — 

R. V. Hallam (1846), Bl. D. & Gab. 88, 
— IR. 

, 0 . Accusation in form of question.] 
— L. said to prisoner, who was indicted 
for uiilawrfully wounding a grey horse 
of S., ” What right had you to shoot 
that grey horse of S ? ” L. did not 
know at the time that prisoner had 
shot the grrey horse : — Held ; the 
words used by L. to prisoner did not 
amount to an untrue representation & 
that prisoner’s reply was admissible.— 

R. V. Summerkll (1869), 8 N. S. W. 

S. C. K. 214.— AUS. 

d. Misstatement by police officer.] 
— prisoner’s confession or admission 
is rightly admitted in evidence oven if 
it was to some degree influenced by a 
misstatement of a police officer to 
whom it was made. — R. v. White 
(1908), 13 O. W. R. 144 ; 18 O. L. R. 
640 ; 16 Gan. Grim. Cas. 30.— CAN. 

e. Conduct calculated to excite horror.] 


— Confession held to bo admissible, 
although apparently induced by the 
acts of the parties who conducted 
prisoner to gaol, those acts being 
calculated to excite, not fear of 
temporal punishment but horror at the 
recollection of the crime.— R. v. Gibney 
(1822), Jebb. Cr. & Pr. Cas. 15.— IR. 

1. Question by doctor — Under threat 
of physical examination .] — A medical 
man asked prisoner whether she 
had not recently had a child, adding, 
that if she refused to tell he would 
examine her person more closely; 
whereupon prisoner said : “It is 
unnecessary to examine me, for I had 
a child ” : — Held : such admission was 
receivable in evidence ; the declaration 
by the medical man that he would 
examine prisoner’s person not being a 
threat within the rule which excludes 
admissions obtained by moans of 
threats or promises. — R. v. Gain (1839), 
1 Craw. & D. 36.— IR. 


PART XII. SECT. 6, SUB-SECT. 6.— 
C. (a). 

4429 i. Inducement by person in 
authority — Confession inadmissible .] — 
R. V. Charcoal (1897), 3 Terr. L. R. 7. 

—CAN. 
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SecU 6 . — Confessions and statements by accused : 

Sub-s ecL 6, C. (a) cfc (6) <Sc D.] 

.] — R. V, Boughton, No. 

ante, 

4432. Inducement by person not in authority — 
Confession not admitted.] — R. v, Dunn, No. 4382, 
ante, 

4433. .] — R. V, Slaughter, No. 

ante, 

4434. Admissibility doubted.] — There is a 

difference of opinion among the judges whether a 
confession made to a person who has no authority 
after an inducement held out by that person, 
is receivable in evidence. — R. v, Spencer (1837), 
7 C. & P. 776. 

Annotation Refd. H. V. Qillis (1866), 14 W. 11. 845. 

4435. Confession admitted.] — Persons 

having nothing to do with the apprehension, 
prosecution, or examination of the jirisoner, 
advised him to tell the truth & consider his 
family : — Held : such admonition was no ground 
for excluding a confession made an hour after- 
wards to the constable in prison. — R. v. Row 
(1809), Russ. & Ry. 153, 0. C. R. 

4436. .] — R. V, Hardwick (1811), 

1 C. & P. 98, n. 

4437. .] — The confession of a prisoner 

is evidence, though previous to it an inducement 
to confess had been held out by another person, 
if that person had no authority. — R. v. Gibbons 
(1823), 1 C. &P. 97. 

Annotation: — Mentd. Doe d. Peter v. Watkins (1837), 4 

Scott. 155. 

4438. .] — Confession of a prisoner to 

a constable, who had held out no inducement, is 
evidence ; though an inducement had been 
previously held out by a person in no office or 
authority. — R. v. Tyler & Pinch (1823), 1 C. & P. 
129. 

4439 . ,] — It is the opinion of the 

judges that evidence of any confession is receiv- 
able, unless there has been some inducement 
held out by some person in authority. If a person, 
not in any office or authority, liold out to an 
accused party an inducement to confess, this will 
not exclude a confession made to that person. 

Where the house of Mr. L. had been on fire, 

prisoner, a female servant there, was sent for 
into the parlour, where Mr. W., a person not in 
authority, in the presence of Mrs. L., held out an 
inducement to prisoner to confess respecting the 
fire, Mrs. L. expressing no dissent : — Held : a con- 
fession made after this was not receivable, as the 
inducement must be taken as if it had been held 
out by Mrs. L., who was a person in authority 
over the prisoner. — R. v, Taylor (1839), 8 C. & P. 
733. 

Annotations : — Refd. H. v. Moore U852), 21 L. J. M. C. 199 ; 

R. V. Gillis (1866), 11 Cox, C. C. 69. 

4440 . Erroneous belief of authority 

by accused.] — Semble : where a confession is 
induced by the promise of a person not, in fact, 
having authority or power with respect to the 
prosecution, to show any favour to the accused, 
such confession is admissible, although prisoner 
from his knowledge of the position of the promisor 


may reasonably suppose he has such authority. — 
R. V, Frewin (1865), 6 Cox, C. 0. 530. 

4441. Made In presence of person in 

authority — Confession inadmissible.] — R. v, Cass, 
No. 4359, ante, 

4442. .] — A. being in the custody of a 

constable, on a charge of felony, was taken by the 
constable to an inn, where the innkeeper, in the 
hearing of the constable, held out an inducement 
to A. to confess ; & A., in the hearing of the 
constable, made a confession to the innkeeper, 
which, at the trial, the constable was called to 
prove : — Semble : this confession was not receiv- 
able in evidence. — 11. v, Pountney (1836), 7 
C. & P. 302 ; 3 Nev. & M. M. 0. 432. 

4443. .] — R. V. Taylor, No. 4439, ante. 

4444. .] — A married woman was 

apprehended on a charge of felony, & her husband, 
in the presence of the constable, held out an 
inducement to her to confess. She then made a 
statement : — Held : it was not receivable in 
evidence, as an inducement held out in the 
presence of the constable was the same in effect 
as if it had been held out by him.— R. v. Laugher 
( 1846), 2 Car. & Kir. 225. 

Annotation .-—Refd. R. v. Garner (1848), IS L. J. M. C. 1. 

4445. .] — R. V, Garner, No. 4390, 

ante, 

4446. — .] — R. r. Luckhurst, No. 4381, 

ante, 

4447. — — R. V. Jones, No. 4413, ante, 

4448. Except where inducement is 

by one prisoner to another.] — A statement made 
by one of two prisoners to the other after an 
inducement suggested by that other in the presence 
of the constable in whose custody they are, & 
uncontradicted by the constable, is inadmissible 
in evidence. — R. v, Millen (1849), 3 Cox, C. C. 
507. 

4449. .] — A. & B. being charged 

charged with felony, A. said to B., in the presence 
of the prosecutor & of the policeman who had 
charged them, “ Well, John, you had better tell 
the truth.” Whereupon, the prosecutor & police- 
man remaining silent, B. made a confession. 
B. subsequently made a further confession to the 
policeman on tlieir way to the Bridewell : — Held : 
the confessions so made were admissible in 
evidence on the trial. — R. v, Parker (1861), 
Le. & Ca. 42 ; 30 L. J. M. C. 144 ; 4 L. T. 451 ; 
25 J. P. 374 ; 7 Jur. N. 8. 586 ; 9 W. R. 699 ; 
8 Cox, C. C. 465, C. C. R. 

(6) Who is person in Authority, 

4450. Magistrate.] — R. v. Cooper, No. 4301, 
ante. 

4451. Police officer.] — R. v. Coley, No. 4393, 
ante. 

4452. .] — R. V. Hai’ts & Culffe, No. 4396, 

ante. 

4453. .] — R. V. Boughton, No. 4373, ante. 

4454. Person having custody of accused.] — R. 
V. Enoch, No. 4384, ante. 

4455. .] — R. V, Windsor, No. 4370, ante. 

4456. .] — R. V. Vernon, No. 4407, ante. 


4435 i. Inducement hy person not in 
anttwrity — Confession admitted. ] — A 
confession cannot be induced by any 
untrue representation or by any threat 
or promise so as to be inadmlBsible In 
evidence, unless such representation, 
etc. is made by a person In authority. — 

R. V. SUMMERELL (1869), 8 N. S. W. 

S. C. R. 214.— A US. 

4436 ii. .] — PROSKO v. R. 

(1922), 66 D. L. R. 340 ; 27 Can. Grim. 
Cas. 199.— CAN. 


PART XII. SECT. 6. SUB-SECT. 6.— 

C. (b). 

4451 1. Police officer.] — R. v. Mc- 
Donald (1896), 3 Terr. L, R. 1.— CAN. 

g. Police surgeon.] — The state- 
ments made by accused to a police 
Hiirfiroon, called as a witness by the 
Crown, were properly adiuitted in 
evidence, although elicited by question- 
ing & without the customary warning, 
the surgeon not being a person having 
any control over accused. — R. v. 


Anderson (1914), 26 W. L. R. 783. — 

CAN. 

h. Prison governor,] — The gover- 
nor of a prison asked a prisoner under 
his charge who was in a state of great 
mental & bodily excitement, “ Whether 
he Intended to injure himself,” but 
did not warn prisoner that the answer 
might be used in evidence : — Held : it 
was incompetent to receive as evidence 
any answer to this question. — H.M. 
Advocate v. Proudfoot (1882), 9 
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4457. Prosecutor.] — K. v, Jones, No. 4413, ante. 

4458. .] — R. V, Partridge, No. 4363, ante. 

4459. .1 — R. V, Collier & Morris, No. 

4367, ante. 

4460. Wife of prosecutor.] — R. v, Warringham, 
No. 4313, ante, 

4461. Relations of prosecutor.] — R. v, Simpson, 
No. 4387, ante, 

4462. .] — R. V, Sleeman, No. 4405, ante, 

4463. Solicitor lor prosecution.] — R. v, Croy- 
don, No. 4389, ante, 

4464. Master or mistress.] — A girl, accused of 
poisoning, was told by her mistress that if she 
did not tell all about it that night, a constable 
would be sent for in the morning to take her 
before a magistrate ; she then made a statement : 
— Held : not admissible in evidence. 

Next day, a constable was sent for, & as he was 
taking her to the magistrate, she said something 
to him, he having held out no inducement to her 
to do so : — Held : this was receivable, as the 
former inducement ceased on her being put into 
the hands of the constable. — R. v, Richards 
( 1832), 5 C. & P. 318 ; 1 Nev. & M. M. C, 362. 

4465. .] — A confession obtained from a 

servant through hopes & threats held out by the 
wife of the master prosecutor is inadmissible. — 
R. V, Upchurch (1836), 1 Mood. C. C. 46.5, C. C. R. 
AnnutaMon Distd. R. v. Moore (1852), '5 Cox, (\ C. 555. 

4466. .] — R, V, Taylor, No. 4439, ante, 

4467. .] — R. V, Hearn, No. 4377, ante. 

4468. .] — R. V. llEWETT, No. 4364, ante, 

4469. .] — R. V, Garner, No. 4390, ante. 

4470. .] — R. V. Rue, No. 4371, ante. 

4471 . .] — R. V. Mansfip:ld, No. 4372, ante, 

4472. .J-- R. V. TiiOMpyoN, No. 4314, ante. 

4473. Not where unconcerned with charge.] 

— The wife of a person in whose house an ollence 
is committed, such person not being prosecutor, 
nor engaged in the apprehension, prosecution, or 
examination of the offender, & the offence not 
being in any way connected with the management 
of the house, is not a person in authority within 
the rule which excludes confessions. — R, v. Moore 
( 1852), 3 Car. & Kir. 153; 2 Den. 522; 21 
L. J. M. C. 199; 16 J. P. 744; 16 Jur. 621; 
5 Cox, C. C. 555, C. C. R. 

4474. Medical man.] — R. v. Kingston, No. 4380, 
ante. 


4475. .] — R. V. Garner, No. 4390, ante. 

4476. Consul.] — R. v. Zeigert, No. 4094, ante. 

4477. onicial promise of reward.] — R. v. Bos- 
well, No. 4365, ante. 

4478. .] — R. V. Blackburn, No. 4369, ante. 

D, How long Inducement operates. 

4479. Inducement offered — Subsequent confes- 
sion to magistrate — Admissible if effect of induce- 
ment effaced.] — R. v. Lingatk (1815), Phillipps 
4fe Arnold on Evidence, 10th ed. 414 ; 6 C. & P. 
405, n. 

4480. .] — R. V. Rosier (1821), 

Phillipps & Ai*nold on Evidence, 10th ed. 414. 

4481. .] — Where a prisoner, who 

made a confession to a constable, in consequence 
of a promise held out, was taken before a magis- 
trate, who, knowing what had taken place, 
cautioned prisoner against making any confession 
before him, but the prisoner, notwithstanding, 
did make a confession to the magistrate : — Held : 
this second confession was receivable in evidence 

' on the trial of prisoner, though it did not appear 
that the magistrate told prisoner that his first 
, confession would have no effect, & he therefore 
might hav^e acted under an impression, that, 
having once acknowledged his guilt, it was too 
, late to retract. — R. v. Howes (1834), 6 C. & P. 

! 404 ; 2 Nev. & M. M. C. 199. 

I 4482. .] — On a prisoner being 

taken before a magistrate on a charge of forgery, 
the prosecutor said, in the hearing of prisoner, 
that he considered piisoner as the tool of G., & 
the magistrate then told prisoner to be sure to 
i tell the truth. Upon this prisoner made a 
I statement : — Held : this statement was receivable 
I in evidence. — R. v. Court (1836), 7 C. & P. 486. 
Annotations :—Comd. R. v. Laugher (1846), 2 Car. & Kir. 

225. Rpfd. R. r. Holmes (184H). 1 Car. 6c Kir. 248 ; R. 

V. Baldry (1862), 5 C^ox, C. C. 52:5. 

44 . 83 , .] — 1 ?. i;. Dingley, No. 

4303, ante. 

4484. .]— R. r. Bate, No. 4254, 

ante. 

4485. — Mere caution insufllcient.] 

— A statement by a prisoner, after a caution, 
before a magistrate, is not admissible if at a former 
time an inducement has been held out to confess 
by other parties. — R. v. Rule (1844), 8 J. P. 599. 


of Sess.) 10 ; 19 Sc. L. R. 725.- 

SCOT. 

j. Departmental superior .] — On tria 
of a former assistant postmastci 
it was sought to prove that he hac 
confessed his guilt in a coiiversatior 
between liim & the postmaster 6c one 
B. The witness admitted having ii 
effect intimated to prisoner that he 
had bettor confess : — Held : evidence 
of the confejssion could not be admitted 
--R. V. Wyllie (1880), 3 L. N. i:5U.— 
CAN. 

k. Former fellow employee.] — -A. con 
fession as to alteration of account t 
niado by an officer of a bank, after his 
connection tlierewith has terminated, 
to a follow employee, no director of the 
hank being present. Is not made to e 
person in authority . — Re Debaui^i 
(1888). 11 L. N. 323.— CAN. 

f^acnl .] — R. V. ClIARCOAI 

(1897), 3 Terr. L. H. 7.— CAN. 

m. Rector of church — Charge againsi 
moir boy.] — Several church choir boys 
Were implicated in an alleged assault, 

few days later the rector of the 
clnu'cli held an Inquiry : — Held : the 
^ctor was a person in authority. — 
R. V RoYDS (1904), 24 C. L. T. ‘283; 

; 8 Can. Crim. Gas. 

-i09. — CAN. 

n. Post-office inspector..] — Prisoner 


convicted for stealing a post letter & of 
theft of money. At the trial the jmst 
office Inspector was about to testify 
with respect to a statement or con- 
fession made to him by the prisoner, 
when counsel for prisoner objected, 6c 
contended that the stn-tement or 
confession was not admissible, bticanso 
it was made as he contended to a 
person in authority, & was procured by 
moans of threats or inducements, or 
by false statements made by inspector 
to prisoner : — Held : evidence was j 

properly admitted. — R. v. Ryan ( 1 905 ), 

5 O. W. R. 125 ; 9 O. L. R. 137.— CAN. 

o. Stoic authorities of foreign state.] ! 
— Prosko V. R. (1922), 66 D. L. R. | 
340 ; 37 Can. Crim. Cas. 199.— CAN. j 

p. Railway travelling auditor 
Charge against booking clerk.] — ^W., a 
travelling auditor in the service of a 
railway co., having discovered defal- 
cations in the accounts of prisoner, who 
was a hooking clerk of the co., went to 
lilm & told him that “ he had hotter 
pay the money than go to gaol,*’ & I 
added that “ it would be better for i 
him to tell the truth *’ :—Held : W. 
was a person in authority. — ^R. v. 
Naveoji Dadabhai (1872), 9 Bom. 
358.— IND. 

q. Member of panchayed.] — The 
matter before a “ panohayat ” was 


whether M. & K. had murdered B., & 
thereby disqualified themselves from 
further intercourse with the rest of 
their brotherhood. M. & B. made 
certain statements before the pan- 
chayat which it was afterwards sought 
to prove against them ou their trial for 
the murder of B. as confessions 
corroborating the evidence of an 
approver : — Held : the members of the 
panch^'at were not in authority over 
M. & K, within the meaning of Act I. 
of 1872, s. 24. — R. v. Mohan Lal 
(1881), I. L. R. 4 All. 46.— IND. 


PART XII. SECT. 5, SUB-SECT. 6.— D. 

4485 i. Inducement offered — Subse- 
guerU confession to magistrate — Admis 
sible if effect of inducement effaced — 
Mere caution insufficient.] — Where it 
appeared that prosecutor had offered 
direct inducements to prisoner to 
confess : — Held : if the judge was 
sa'dsrted that the promise of favour 
thus hold out had induced the con- 
fessions, & continued to act upon 
prisoner's mind, notwithstanding a 
warning by the coroner, he was right 
in directing tht> jury fo reject tlieni.^ — • 
R. r. Finkle (1865), 15 C. P. 453.— 
CAN. 

r. Subsequent confession to 

another person — Effect of caudoti .] — 
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Sect 5 . — Confessions and statements by accused : 

Su b-sect 6, D, ; sub-sects, 7, 8 <£: 9.] 

4486. Duty of magistrate.] — When 

a prisoner is willing to make a statement, it is the 
duty of magistrates to receive it ; but magistrates, 
before they do so, ought entirely to get rid of any 
impression that may have before been on the 
prisoner’s mind, that the statement may be used 
for his own benefit ; & prisoner ought also to be 
told that what he thinks fit to say will be taken 
down, & may be used against him on his trial. — 
R. V. Arnold (1838), 8 C. & P. 621. 

4487. Subsequent confession to coroner — 

Admissible if effect of inducement effaced.] — R. 
V. Clewes, No. 3875, ante, 

4488. Subsequent confession to another 

person — Cessation of former inducement.] — R. 
V, Richards, No, 4404, ante, 

4489. Effect of inducement remain- 

ing.] — R. V. Cooper, No. 4361, ante, 

4490. .] — R. V, Meynell (1834), 

2 Lew. C. C. 122. 

Annotation : — Consd. K. v. Hewett (1842), Car. & M. 534. 

4491. .] — R. V, Sherrington 

(1838), 2 Lew. C. C. 123. 

4492. .] — R. V, Hewett, No. 

4364, ayite, 

4493. .] — R. V. CoLl.iKii & 

Morris, No. 4367, ante, 

4494. .] — R. V, Cheverton, 

No. 4339, a7}ic, 

4495. .] — R. V, Doherty, No. 

3705, ante. 

4496. .]— R. V, Rue, No. 4371, 

ante, 

4497. Confession made under inducement — 
Effect of subsequent confirmation.] — R. v, Sexton, 
No. 4400, ayite, 

4498. — — ,1 — If a statement made by a 

prisoner after an inducement, & after prison^^r has 
been cautioned that what he says will be taken 
down, may be used against him, is afterwards 
recognised A confimied by prisoner in terms, that 
recognition will render the whole admissible. — 
R. r. Horner (1846), 6 L. T. O. S 523 ; 1 Cox, 
C. C. 364. 


Sub-sect. 7. — Effect of Confi':ssions. 

4499. Admissible as evidence in favour of 
accused.] — The assertion of a party, in a con- 
versation given in evidence against him, of facts 


in his favour, is evidence for liim of those facts. — 
Smith v, Blandy (1825), Ry. & M. 257, N. P. 

4500. .] — If the declaration of prisoner, in 

which she asserts her innocence, be given in 
evidence on the part of the prosecution, & there 
be evidence of other statements confessing guilt, 
the judge will leave the whole of the conflicting 
statements to the jury for their consideration ; 
but if there be in the whole case no evidence but 
what is compatible with the assertion of innocence 
so mven in evidence for the prosecution, the judge 
will direct an acquittal. If a prosecutor uses the 
declaration of a prisoner, he must take the whole 
of it together, & cannot select one part & leave 
another ; & if there be either no other evidence 
in the case, or no other evidence incompatible 
with it, the declaration so adduced in evidence 
must be taken as true. But if, after the whole 
of the statement of prisoner is given in evidence, 
the prosecutor is in a situation to contradict any 
part of it, he is at liberty to do so ; & then the 
statement of prisoner, & the whole of the other 
evidence, must be left to the jury, for their 
consideration, precisely as in any other case, where 
one part of the evidence is contradictory to 
another.— R. v. Jones (1827), 2 C. & P. 629. 

4501. .] — If a prosecutor gives in evidence 

a declaration made by a prisoner, it becomes 
evidence for prisoner, as well as against him, but, 
like all other evidence, the jury may give credit 
to one part of it & not to another. — R. v, Higgins 
(1829), 3 C. & P. 603. 

4502. ,] — If a prosecutor gives in evidence 

a declaration made by a prisoner exculpatory of 
himself, the jury are not bound to take this to be 
true, merely because the prosecutor gives it in 
evidence, but they ought to consider how far it 
is consistent with the rest of the evidence, & 
whether they believe it to be really true, — R. v. 
Steptob (1830), 4 0. & P. 397. 

4503. .] — A statement made by a prisoner 

before suspicion attaches to liim, & before search 
made, in order to account for his possession, of 
property, which he is afterwards charged with 
having stolen, is admissible as evidence for liim. — 
R. V, Abraham (1848), 2 Car. & Kir. 550 ; 3 Cox, 
C. C. 430. 

4504. Evidence against person making them — 
As to meaning of a ietter.] — On an indictment for 
sending a threatening letter, prisoner’s declara- 
tions of the meaning of the letter are admissible 
evidence. — R. v. Tucker (1826), 1 Mood. C. C. 
134, C. C. R. 

4505. .] — What a party says is 


Held : before making his oonfessiou 
prisoner was duly cautioned & the 
confession was admissible in evidence 
although on an occasion previous to his 
making it an Inducement may have 
been held out to him. — R. v. Lai Pino 
(1904), 11 B. C. R. 102.— CAN. 

s. — — .] — Prisoner was 

convicted upon a confession made 
to a person who cautioned him not to 
say anything to criminate himself ; 
but this confession was merely the 
second repetition of a former con- 
fession made to another person, who 
had previously said to prisoner : “ The 
evidence at the inquest was so clear 
against you, that there can be no 
doubt you are the guilty man ** : — 
Held : the conviction was right. — R. v. 
Bryan (1834), Jebb, Cr. & Pr. Cas. 157. 
— IR, 

4489 i. Effect of inducement 

remaining.] — If once any inducement 
is held out or false representation or 
threat or promise made to a prisoner, 
which produces a confession of guilt. 


any subsequent confession, even to a 
different person & stated by prisoner 
to be voluntary Is inadmissible in 
evidence unless it is most clearly 
shown by the prosecution that the 
operation of the original inducement, 
representation or promise, has been 
entirely removed from prisoner’s mind. 
— R. V. Laird (1893), 14 N, S. W. L. R. 
354 ; 10 N. S. W. W. N. 74.— AUS. 

4489 II. .] — R. u. 

Berube (1852), 3 L. C. R. 212.— CAN. 

4489 iii. — .]— A con- 

fession before a magistrate being irre- 
levant, the ct. was not prepared to say 
that subsequent confession made before 
the sessions judge was made after the 
impression caused by a promise of a 
police constable had been fully removed, 
& looking at the fact that a promise of 
safety had been made, the confession 
was, even if accepted, of a limited 
character. — R. v. Luohoo (1873), 5 
N. W. 8G.— IND. 

t. Statement to prosecutor — 

Subsequent statement after caution. ] — R. 


V. Higgins (1843), 1 L. T. O. S. 459. — 

IR. 

a. Statement to police officer — 

Second statement next day.] — Informa- 
tion given to a superintendent of 
police by a prisoner under a promise 
of safety : — Held : inadmissible as 
evidence against the prisoner & in these 
circumstances, a subsequent voluntary 
statement of the prisoner to another 
witness also rejected. Under the 
same circumstances : — Held : prisoner’s 
declaration, emitted the day after his 
extra-judicial declaration, was inad- 
missible. — H.M. Advocate v. Mahler 
& Berrenhard (1857), 2 Irv. 634 ; 
29 Sc. Jur. 562.— SOOT. 

b. Prosecution must prove influence 
dispelled.] — R. v. Davidson (1898), 30 
N. S. R. 349.— CAN. 

0 . .] — The burden of showing 

that the influences under which the 
first statement was made had been 
dispelled when the second statement 
was obtained rests upon the Crown. — 
R. V. Hope Young (1905), 38 N. S. R. 
427.— CAN. 
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evidence against himself as an admission* not- 
Avithstanding it may relate to the contents of a 
written paper. — E ablb v. Picken (1833), 6 

0. & P. 642. 

4506. Not evidence against others.] — R. 

V, OoNiNGSMABK (Oount) (1682), 9 State Tr. 1. 
Annolaiion : — Mentd. Mansell r. R. (1857), 8 E. & B. 54. 

4507. .] — If a letter, written by one 

of several prisoners, be read in evidence, & in tliis 
letter the names of the other prisoners be men- 
tioned, these named must not be omitted in the 
reading of the letter, but the judge will tell the 
jury to pay no attention to the letter, except so 
far as it affects the writer. — K. v. Ft.etcher 
(1829), 4 C. & P. 250 ; 1 Lew. C. C. 107. 

4508. .] — If a witness give evidence 

of a conversation with a prisoner, in which that 
prisoner says something implicating another 
prisoner, the witness, in giving his evidence, must 
not omit the name of such other i)risoner &; say 
“ another person,” but must give the conversation 
exactly as it occurred, & the judge will tell the 
jury that it is not evidence against such other 
prisoner. — R. v. Hearne (1830), 4 0. & P. 215. 

4509. .] — Wliat a prisoner is overheard 

to say to his wife, or even what he is overheard to 
say to himself, is receivable in evidence against 
him on a charge of felony. — R. v. Simons (1834), 
0 0. & P. 540 ; 2 Nev. & M. M. C. 598. 

4510. .] — Statements made by a 

principal are not evidence against an accessory 
before the fact, although the act was the conse- 
quence of such previous incitement of the prisoner. 

Semhle ; an indictment of an accessory should 
contain a positive averment that the principal was 
guilty.— R. V. Read (1844), 3 L. T. O. 8. 143; 
9 .T. P. 10 ; 1 Cox, C. 0. 65. 

4511. Special method of summing up 

adopted.] — Where prisoners are jointly indicted, 
<fe a statement is put in evidence in which one 
implicates the other, the judge will sum up the 
cases separately, requesting the jury to consult 
A come to a decision upon the one case, but not to 
deliver their verdict, & then he will sum up the 
case of the other, and take the verdict «against 
both. — R. V. Clothier Tiler (1814), 4 h, T, O. 8. 
196; 1 Cox, C. C. 113. 

4512. .] — Where two prisoners are 

indicted together, & one of them pleads guilty, 
any statement he may have made on Ids ajijirc- 
hension is not admissible in evidence for any 
purpose whatever. 

Qu. : whether a prisoner who has pleaded 
guilty can be examined as a witness against 
another prisoner indict(?d with him. — R. v, Drury 
A Benson (1845), 1 Cox, C. C. 228. 

4513. .] — A statement by a deft 

implicating himself & a co-deft. is not evidence 
against the latter. — R. v. Davis (1913), 9 Or. App. 
Rep. 66, C. C. A. 

4514. Importance of careful direc- 


tion.] — In ev6ry case where there is an incrimi- 
nating statement by a co-prisoner, the jury should be 
carefully directed on the relevant law — R. v, 
Altshuler (1915). 11 Cr. App. Rep. 243, C. O. A, 


Sub-sect. 8. — Facts discovered in consequence 
OF Inadmissible Confessions. 

4515. Admissible In evidence.] — R. v. War- 
ICKSHALL, No. 4311, ante, 

4516. .]— R.v.Mo 8EY(1784),1 T.each,265,n. 

4517. .] — A person who is discovered, 

though by means of an improper confession, to 
have purchased stolen property, is a competent 
witness to prove that fact. — R. v. Lockhart 
(1785), 1 Leach, 386. 

4518. .] — A prisoner was charged with 

stealing a guinea & two promissory notes. The 
prosecutor told him that it would be better for 
1dm to confess : — Held : after this admonition 
the prosecutor might prove that prisoner brought 
him a guinea & a £5 note, winch he gave up to the 
prosecutor as the guinea & one of the notes that 
had been stolen from him. — R. v, Griffin (1809), 
Russ. ARy. 151, C. 0. R. 

4519. .] — If a confession is improperly 

obtained, it is a ground for excluding evidence of 
the confession, & of any act done by the prisoner, 
in consequence, toward^ discovering the property, 
unless the property is actually discovered tliereby. 
— R. V, Jenkins (1822), Russ. A Ry. 492, C. C. R. 

4520. .] — If a confession of a crime bo 

improperly obtained so as to be inadmissible in 
evidence, yet if in the course of such confession 
a clue is given to other evidence which will prove 
the case, such latter evidence is admissible. — 
R. V. Leatham (1861), as reported in 8 T^. T. 777 ; 

, 8 Cox, C. C. 498. 

I Annotaiion : — Mentd. Taylor v. Vei'trotto (1801), 30 L. J. Ex. 

I 400. 

i 4521. Confession admissible in so far as it 

relates to facts discovered.] — R. v. Butcher, No. 
4312, ante, 

I 4522. .] — Where anytldng is found in 

I consequence of a statement made by a prisoner 

I under circumstances which preclude its being 
given generally in evidence, such part of it as 
relates to the tiling found in consequence is 
receivable, A ought to be proved. — R. v. Gould 

! (1840), 9 C. A P. 364. 

4523. Reference to confession not per- 

mitted.]— R. t;. Harvey (1800), 2 East, P. O. 658. 

4524. .] — R. V. Berriman, No. 4259, 

ante. 

Sub-sect. 9. — Privileged Communications. 

Sec, generally. Discovery ; Evidence. 

4525. General rule.] — R. v, Derrington, No. 
4234, ante. 

4526. Solicitor & client — Advice on commission 


PART XIL SECT. 6, SUB-SECT. 7. 

4506 i. Evidence against persons 
making them — Not evidence against 
others.] — Statements of accused persons 
can only be used in evidence as against 
the parties making them, A cannot bo 
used as corroborative evidence against 
others. — R. v. Hurqobind (1870), 2 
N. W. 336.— IND. 

PART XII. SECT. 6, SUB-SECT. 8. 

4515 i. Admissible in evidence.] — M. 
was charged with the murder of a girl, 
lu the hope of pardon being given to 
her, she took tno police to a certain 
place & pointed out & produced certain 
ornaments, which deceased was wearing 


at the time of her death : — Held : 
evidence was admissible to show that 
acoiised did go to a certain place A 
there produced certain ornaments. 
Such evidence was admissible under 
Indian Evidence Act, s. 8, irrespective 
of whether the conduct of accused was 
or was not the result of inducement 
offered by the police. — R. v. Misri 
( 1909), I. L. R. 31 All. 592.— IND. 

4521 i. Confession admissible in 

80 far as it relates to facts discovered .] — 
No judicial officer dealing with the 
provisions Act I. of 1872, s. 27, should 
allow one word more to be deposed 
to by a police officer detailing a state- 
ment made to him by an accused, in 
consequence of which he discovered a 


fact, than is absolutely necessary to 
show how the fact that was discovered 
is connected with accused so as in 
itself to be a relevant fact against him. 
Sect. 27 was not intended to let in a 
confession generally, but only such 
particular part of it as sot the person to 
whom it was made in motion, A led 
to his ascertaining the fact or facts of 
which he gives evidence.- Adu 
Shikdar V. R. (1885), I. L. R. 11 Calc. 
635.— IND. 

PART XII. SECT. 5, SUB-SECT. 9. 

d. Solicitor & client — General rule 
— Evidence of communications inadmis- 
sible.] — W. was produced as a witness, 
who swore that he had known the 
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Sect, 5 . — Confessions and siaiemenis hy accmed: 
■ let. 9. Sect. 6: Sid)-8ects. I <&: 2.] 

of crime.] — All communications between a solr. 
& his client arc not privileged from disclosure, but 
only those passing between them in professional 
confidence & in the legitimate course of pro- 
fessional employment of the solr. Communi- 

1 i»:~ -li *■ 


4531 . .] — H., who was tried fo 

forging the will of S., had sent the forged will i 
his attorney M. with some deeds of S., ostensibl; 
for the purpose of asking his advice but reall; 
that he might find the will & act upon it. It wa 
afterwards produced by M. before the magistrate 
when H. was charged with forging it. At th 
trial of H. for forgery M. was called to produc 
the will, which lie did without any objectioi 


(1884), 14 Q. B. D. 153 ; 54 L. J. M. O. 41 ; 52 
L. T. 25 ; 49 J. P. 374 ; 33 W. R. 396 ; 1 T. L. R. 
181 ; 15 Cox, C. 0. 611, C. C. R. 

Annotations : — Consd. Williams v. Quebrada Ry. Land & 
Copper Co., [1895 J 2 Ch. 751. Folld. R. v. Smith (1915), 

84 L. J. K. B. 2153. Refd. Re Postlethwaite, Re Rick- 
man, Postlcthwaite v. Rickman (1887), 35 Ch. D. 722 ; 
Ward V. Marshall (1887), 3 T. L. R. 678 ; O’Rourke r. 
Darblshire, [19201 A. C. 581. Mentd. l‘roctor v. Smiles 
(1886). 2 T. L. R. 845; Weld-Blundell v. Stephens, [1919) , 
1 K. B. 520. : 

4527. .] — R. V. Smith, No. 3992, ante. 

4528. Letter written by solicitor — In conse- . 

quence of interview with client.] — In order to i 
make a client criminally responsible for a letter 
written by his solr. it must be shown that the letter | 
was written in pursuance of the instructions of j 
the client. A letter by a solr. written “ in conse- , 
quence ” of an interview with his client is not 
equivalent to a letter written by the instructions 
of his client, & is not admissible in a criminal case 
against the client. — R. p. Downee (1880), 43 L. T. 
445 ; 45 J. P. 52 ; 14 Cox, C. C. 486, C. C. R. 

4529. Solicitor must produce document — 

As to which prisoner charged with offence.] — A,, 
an attorney, was employed by B. as his solr., to 
put out money upon mtge. C. applied to A. to 
procure him the advance of money on mtge., & 
to act as his solr. in procuring it. C. stated to A. 
that ho was the owner of certain freehold lands, & 
produced a forged will in proof of his title, which 
he placed in the hands of A. B. advanced the 
money, A. acting as his solr., by preparing the 
mtg(;. deeds, etc. : — Held : on the trial of C. for 
uttering the forged will, A. was bound to produce 
the will, & also to give evidence of what C. said 
to him as to the advance of the money. — R. v. 
Avery (1838), 8 C. tSc P. 596. 

An 7 in*ation 8 Consd. Short; v. Botlford (1843), 12 L. J. C. F. 
138. Expld. R. V. TuITh (1848), 1 ])(;n. 319. Refd. R. 
r. Farley (1846), 8 L. T. O. S. 235. Mentd. Gartsido v. 
Oulrani (1856), 26 L. J. Ch. 113 ; U. r. CU)X & Railton 
(1884), 14 g. B. D. 153. 

4530. .] — Prisoner indicted for 

forging a will. The forged instrument had been 
given ) 3 y prisoner to his attorney, ostensibly for 
professional iiurposes but in the opinion of the 
learned judges with some very different object. 
An objection that it was a privileged communi- 
cation & therefore could not be read: — Held: 
invalid.—R. p. Jones (1846), 1 Den. 166, C. C. R. 
Anru)iation : — Refd. R. V. Tylney, etc. (1848), 18 L. J. M. C. 

36. 


M. The judge directed^it to be read in evidence & 
the fifteen judges held it was properly so read 
it not having been put into the hands of M. ii 
professional confidence, even if that would have 
made a difference.— R. v. Hayward (1846), I: 
Oar. & Rir. 234 ; 2 Cox, C. C. 23, C. C. R. 


Annotfiiions Consd. R. v. Cox & Railton (1884 )’ 14 Q. B. D. 
153. Mentd. R. v. Oswestry Treasurer (1818), 12 Q. B 


239. 

4532. •] — Indictment for forg- 

ing the will of W. with intent to defraud the heir- 
at-law of W. Qu. : Whether under the circum- 
stances of this case a valid objection could be 
taken to the will being produced in evidence by any 
attorney at the trial on the ground of its being a 
privileged communication. — R. p. Tuffs (1848), 
1 Den. 319 ; 12 L. T. O. 8. 221; 3 Cox, C. C. 16() ; 
sub norn. R. v. Tylney, etc., 18 L. J. M. C. 36 ; 
12 J. P. 281, 645, C. 0. R. , ^ 

Antwlaiion .-—Consd. R. v. Cox & Railton (1884), 14 g. B. D. 


153. 

4533 ^ .] — A solr. for prisoner is 

bound to produce a document when prisoner is 
charged with an offence in respect of such docu- 
ment. — R. P. Brown (1862), 9 Cox, C. V. 281. 

4534. Communications before professional 

retainer.! — Cutsp. Pickering (1672), 1 Vent. 197 ; 
86 E. R.^ 133. 

4535 . .] — The wife of A. went to B., 

an attorney, & produced a forged will to liirn & 
asked him to advance money to A. on the property 
mentioned in it. B. was not then Die attorney of 
A. or in any way acting as his solr. A.'s wife 
left the forged will with B,, who made a copy of it. 
A. afterwards called on B., who told A. all that had 
occurred & returned him the forged will, declining 
to advance any money : — Held : the conversation 
between A,’s wife & B. was not a privileged 
communication & on the trial of A. for forgery 
evidence might be given of it & also tliat the copy 
of the forged will might be given in evidence, 
notice liaving been given to A. to produce original. 
— R. p. Farley & Jones (1846), 2 Car. A Kir. 
313 ; 1 Den. 197 ; 8 L. T. O. S. 235 ; 1 1 J. P. 
535 ; 2 Cox, C. C. 82, C. C. R. 

Annotation : — Refd. R. v. Tylney, etc. (1848), 18 L. J. M. C. 
36. 

Letter to friend to consult solicitor.] 

— A prisoner was in custody on a chai-ge of forgery , 
but was not allowed even to see his wife. He wrote 
a friend, “ to ask Mr. G. or some other solr., 


traverser, H., forabout two years ; that 
H. consulted him professionally about 
a certain manuscript, & the inquiry 
which was made from him by H. was 
whether it was safe to publish It. 
The witness was not oinfaged In any 
cause relating to that manuscript or to 
any property in it, nor was the com- 
munication made to the witness in any 
manner connected with or relating to 
any cause, civil or criminal. The 
witness having been asked the contents 
of that manuscript, upon a question 
whether the communication made to 
the witness was privileged: — Held: 
it was so, & he could not be examined 
to it, as a person, imdcr the circum- 


stances, asking the advice, must bo 
considered as seeking how ho may 
avoid, & not how ho may commit a 
crime. — R. v. Haydn (1825), 2 Fox 
& S. Ir. 379.— IR. 

0 ^ J — trial 

of an indictment for passing an 
accountable receipt, a witness, who was 
an attorney, proved that prisoner, 
with whose family ho had been 
acquainted, had handed him the docu- 
ment & i-equestod him to institute 
proceedings upon it. This the witness 
refused to do, but kept the document, 
&c delivered it to a third person, to be 
shown to the party whoso name was 


forged, after which the witness re- 
turned it to prisonei-. Prisoner being 
convicted : — Held : the conviction was 
wrong, on the ground that the com- 
munication between the witness & 
prisoner was privileged. — R. r. 
Donaohbh (1838), Jebb, Or. & Rr. 
Oas. 241.— IR. 

f. Minister of religion.] — The evi- 
doiicc of a clergyman to whom prisoner 
confessed having oomniiltod a murder 
was received. — R. v. Gtlham (1828), 
1 Ir. L. Roc. 1 st ser. 340. — IR. 

g. Conversation between two accused 
during police interinew.] — A husband 
& wife were tried together for stealing 
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whether the punishment was the same, whether 
the names forged were those of real or fictitious 
persons.” Mr. G. was not his attorney eld : 
this was not a privileged communication. — 
R. V. Brewer (1834), 6 0. & P. 363. 

Counsel & client.] — See Barristers, Vol. III., 
p. 335, Nos. 238-251. 

4537. Minister of religion — Conversations with 
prisoner.] — A chaplain to a workhouse had in his 
spiritual capacity frequent conversations there 
with prisoner, who was charged with the murder 
of her child, but who was too ill to be removed from 
the workhouse : — Semble : these conversations 
ought not to be adduced in evidence at the trial. — 
R. V. Griffin (1853), 6 Cox, C. C. 219. 

4538. Statements received in sacramental 

confession.] — Semble : statements made to a 
priest or clergyman in sacramental or quasi- 
sacramental confession are privileged, but any- 
thing said or done out of confession is not so, 
even although its disclosure may incidentally 
disclose the identity of the party. — R. v. Hay 
(1860), 2 F. & F. 4. 

4539. Interpreter — Statements made .In his pre- 
sence — Interview between solicitor & foreign 
client.] — An interpreter who is present at con- 
versations between a foreigner & his attorney is 
bound to the same secrecy as the attorney himself, 

ought not to divulge the facts confided to him 
after the cause for the purpose of which the con- 
lidence was placed is at an end. — Du Barri^ v. 
Livette (1791), Peake, 108, N. P. 

Annotation : — Refd. Herrini? v. Clobery (1842), 11 L. .T. Ch. 

141 ), 

Evidence of wife or husband.] — See 8ect. 10, 
sub -sect. 3, post. 


Sect. 6. PROOF. 

Sub-sect. 1. — In General. 

4540. Necessity for proof.] — A person cannot be 
convicted without proof. — R. v. George (1703), 
6 Mod. Rep. 57 ; 87 E. R. 818. 


4541. .] — -The ^eater the crime the stronger 

is the proof required, for the purpose of conviction 
(Holboyd, .T.).— R. V. Hobson (1823), 1 Lew. C. C. 
261. 

4542. Innocence presumed.] — The law always 
presumes against the commission of crime. ^ — 
R. V. Twyning (Gloucestershire) (Inhabitants) 
(1819), 2 B. & Aid. 386 ; 106 E. R. 407. 

Annotations : — Mentd. Newman v. Goddard (1834), 3 L. J. 
Ex. 107 ; R. V . Harborne (1835), 2 Ad. & El. 540 ; Nepean 
V. Doe d. Knight (1837), 2 M. & W. 906 ; LapsUjy v. 
Grler«on (1848), 1 H. L. Cas. 498; K. v. Carter (1848), 
13 J. P. 24 ; R. V. Liimley (1869) L. R. 1 C. C. H. 196 ; 
Re Phene’s TruatH (1870), 5 Ch. App. 139. 

Proof of foreign law.]— Evidence. 


Sub-sect. 2. — Burden op Proof. 

4543. Lies on prosecution — General rule.] — R. 

V. Stoddart, No. 3789, ante. 

4544. Breaking & entering house.] — On a 

trial for breaking A entering a dwelling-house 
with the intent to commit a felony therein, it was 
proved that prisoner had broken & entered the 
house by opening a latched door. In the course 
of his summing-up to the jury the chairman said : 
” When a man is found in another man’s house 
the duty is cast upon liim of giving an account of 
how he came there & it is for you to say whether 
his statement sounds like an honest statement 
or whether it is a dishonest statement made 
upon the spur of the moment when he is caught : ” 
— Held : if this wore a statement & direction of 

1 lO/VY if wevo XllV^VJ 

I the ct. did not so regard the passage. They 

I considered that, it was merely a statement of 
(!ommon sense as to what one would expect of a 
man found in the i^articular circumstances of this 
case. Under those circumstances the jury would 
probably infer prisoner’s intention to commit 
a felony unless he satisfied them to the contrary. — 
R. V. Wood (1911), 76 J. P. 103 ; 7 Ci\ App. Rep. 
56, V. C. A. 


& receiving. A convortsation took place 
l)ctwcen them whilnt being intervitjwed 
by police : " ; such conversation, 

not being private & confidential, was 
admissible in evidence. — R. v. Pierce 
(1917), 17 8. R. N. S. W. 135.— AUS, 

h. Communication by accused to sup- 
posed agent of solicitor.] — Statement 
made by a prisoner in a cell to a person 
whom he reasonably supposed to be 
an agent sent by his counsel to Inter- 
view him regarding the defence are 
as much privileged as would bo state- 
ments made to the counsel himself. — 

R. V . (Phoney (1908), 7 W. L. R. 537 ; 
17 Man. L. R. 46 ; 13 (Jan. Crim. (Jas. 
289.— CAN. 

PART XII. SECT. 6, SUB-SECT. 1. 

4540 i. Necessity for proof.] — The 
corpus delicti In a case of murder & the 
connection of the accused person with 
llic commission of the crime may be 
proved by circumstantial evidence. 
In such cases, the judge should draw 
thci jury’s attention to the class of 
evidence & caution them to be careful 
in drawing inferences from the facts 
('stablished. — R. v. Ryan, [1906] 

S. R. Q. 15.— AUS. 

4540 ii. .]— Ill a criminal case 

accused Is entitled to have the jury 
directed that before they can convict 
him they must on the evidence be 
satisfied of his guilt, beyond reasonable 
doubt. — R. V. Roberts (1910), 10 

s. K. N. 8. W. 612 ; 27 N. S. W. W. N. 
148.— AUS. 

k. Sufficiency of proof .] — The ques- 


tion whether there is any evidence 
of the crime charged may be reserved 
by tlic judge presiding at the trial of a 
criminal ease as a qut;stion of law for 
the consideration of a supreme ct. 
The credibility of the witnesses does 
not enter into the consideration of such 
a question, for if any facts have been 
deposed to on behalf of the prosecution 
from which a jury might justly infer 
that the crime charged had been com- 
mitted by prisoner, the verdict should 
not bo disturbed.— R. v. Jctdklman 
(1893), 10 S. C. 12; 3 C. T. R. 13.A 
S. AF. 

1. Duty of coarf.]— The distinction 
between merely “ proving ” & “ prov- 
ing beyond a reasonable doubt ’* has 
become so fixed & embedded in the 
law timt a charge to the jury is im- 
proper which does not indicate the 
necessity of the higher degree of evi- 
dence required in a criminal than in a 
civil case, & the ct. when considering 
whether there is any evidence upon 
which a jury or judge acting as a jury, 
could have reasonably convicted is 
bound to keep in view both this neces- 
sity for a higher degree of evidence & 
the principle that the onus remains on 
the prosecution throughout the case to 
satisfy the ct. on the whole evidence 
that there is no reasonable doubt of 
the guilt of the accused. These 
lirinciples apply not only wiiero the 
trial is by a jury but apply to a judge 
acting at the same time as a judge of 
law & facts. — R. v. Hayes, (1923] 
1 W. W. R. 209; 11923] 1 D. L. R. 
459 ; 38 Can. Crim. Cas. 348 ; 19 


Alta. Ij. R. 76.— can. 

m. . I— It is the duty of every 

criminal ct. to get to the bottom of 
a case &;■ bring all relevant evidence 
upon the record & to see that justice 
is done. — R. i\ .Ianki, Prasad (1920), 
I. L. R. 43 All. 283.— IND. 

PART XII. SECT. 6. SUB-SECT. 2. 

4543 i. Onus on prosecution — General 
rule.] — Tlio presumption of the inno- 
cence of an accused person cannot be 
shifted at a point where the ovidoncii 
tends or inclines In the direction of 
guilt. Therefore, where the judge 
said to the jury, “As soon as there is 
sufficient evhlence before you which 
would tend to point to the guilt of the 
accused, then the presumption Is on 
the other side”: — Held: this was a 
misdirection. — A. v. SciiimMAN (1914), 
30 W, L. R. 56 ; 7 W. W. R. 680 ; 
23 (Jan. Crim. (Jas. 365 ; 19 D. L. R. 
800.— CAN. 

4543 ii. .1 — There is a pre- 

sumption against crime & misconduct, 
& the more heinous ife improbable 
a crime is the greater is the force of 
the evidence required to overcome 
such presumption. — Webton r. Peary 
Mohan Dass (P912), 1. L. R. 40 Calc. 
898.— IND. 

n. QucLsi-criminal offence.] — 

The offence of carting away light soil 
without a licence is a -criminal 
offence & it is therefore for complainant 
to prove that deft, has not a licence 
& has not given such security as is 
retjuired by the local authority. — 
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Sect 6. — Proof: Svb - aect 2.] 

4545. Receiving stolen property.] — On 

indictments for receiving stolen property with 
guilty knowledge, the onus of satisfying the jury 
of the deft.’sguolt always rests on the prosecution ; 
it never changes. — R. v. Schama, R. r. Abramo- 
VITCH (1914), 84 L. J. K. B. 396 ; 112 L. T. 
480 ; 79 J. P. 184 ; 31 T. L. R. 88 ; 69 Sol. Jo. 
288 ; 24 Cox, 0. C. 591 ; 11 Cr. App. Rep. 45, 
C. C. A. 

Annotations: — Gonsd. R. v. Badash (1917), 26 Cox, O. C. 

155; R. V. Bailey (1917), 13 Cr. App. Rep. 27 ; R. v. 

Norris (1917), 86 L. J. K. B. 810 ; R. v. Hatiiilton (1918), 

87 L. J. K. B. 734. Re!d. R. v. Aubrey (1915), 11 Cr. App. 

Rep. 182 ; R. v. MUllngton (1915), 11 Cr. App. Rep. 86 ; 

R. V. Sanders (1919), 14 Cr. App. Rep. 11. 

4546. .] — Unless otherwise provided 

by statute, it is a principle of the criminal law 
that the burden of proving the guilt of accused 
always lies on the prosecution, & this is so on 
a charge of receiving goods knowing them to 
have been stolen even if the jury do not believe 
the explanation given by accused as to how 
he acquired possession of the stolen property. 
Wlien, therefore, a chairman of quarter sessions, 
in his summing-up to the jury & referring to 
prisoner’s explanation as to how the stolen goods 
came into his possession, said, “ The point is 
whether the story is true ” ; — Held : the direction 
was wrong & that the conviction must be quashed. 
— R. p. Badash (1917), 87 L. J. K. B. 732 ; 118 
L. T. 179 ; 26 Cox, C. C. 155 ; 13 Cr. App. Rep. 
17, C. C. A. 

4547. False pretence.] — Prisoner was in- 

dicted for obtaining money by falsely pretending 
that he was a certificated attorney : — Held : it 
was for the prosecution to prove that prisoner had 
not taken out a certificate. — R. v. Ward (1849), 
13 J. P. 237. 

4548. Non-compliance with order of 

Justices.] — Upon the hearing of a summons under 
Vaccination Act, 1867 (c. 84), s. 31, against the 
parent of a child for non-compliance with an order 
of justices directing him to have his child 
vaccinated, the burden of proving non-com- 
pliance is upon the prosecution. — Over v, Har- 

Morrison u. Woodoate (1878), 4 
V. L. R. 430.— AUS. 

o. Proof of alibi .] — Where the 

defence to a criminal charge is an 
alibi, it is misdirection to tell the jury 
that the onus is on prisoner to prove 
it to their entire satisfaction, & to 
show beyond all question or reason 
that he could not have been present 
at the commission of the crime. — 

R. V. Myrhrall (1901), 35 N. B. R. 

507.— CAN. 

p. Possession of property stolen 

abroad.] — On a charge of possession 
of property stolen abroad, knowing it 
to have been stolen, the onus is on 
the Crown to show that the property 
was in fact stolen according to the law 
of the foreign country* — R* 'v. Grant 
(1911), 6 Hong Kong L. R. 144. — 

HONG KONG. 

q. Removal of goods to avoid 

distraint.] — Where a distraint is mode 
under Rent Recovery Act for arrears 
of rent there is no presumption that 
it is legally made ; 8c, if persons are 
charged with having dishonestly re- 
moved property to avoid it, the prose- 
cution must prove that it was a legal 
distraint. In the absence of such 
proof, persons who have resisted the 
distraint, or have removed their 
property to avoid it cannot be con- 
victed of an offence. Inasmuch as they 
had a right of private defenoe of their 
property unless the distrain was legal. — 

R. V. (iOPALASAMY (1902), I. L. R. 

25 Mad. 729.— IND. 


WOOD, [1900] 1 Q. B. 803 ; 69 L. J. Q. B. 272 ; 
64 J. P. 326 ; 48 W. R. 608 ; 16 T. L. R. 163, 

D. C. 

4549. When onus of proof is shifted — Preliminary 
evidence requisite.] — Elkin v, Janson (1845), 13 
M. & W. 666 ; 14 L. J. Ex. 201 ; 9 Jur. 853 ; 
153 E. R. 274. 

4550. Negative averments.] — In general 

the rule is considered to be, that a party is not 
required to prove a negative, but it lies on the 
other side to prove the affirmative of that which 
he insists on (Le Blanc, J.). — R. v. Stone (1801), 
1 East, 639 ; 102 E. R. 247. 

Annotations .‘-^onsd. R. v. Turner (1816), 5 M. & S. 206. 
Refd. R. V. Crispe (1806), 3 Smith, K. B. 377 ; Doe d. 
Bridger v. Whitehead (1838), 3 Nev. Sc P. K. B. 557. 
Mentd. R. v. Hughes (1879), 4 Q. B. D. 614. 

4551. Where law presumes the 

affirmative.] — Wliere any act is required to be 
done by one, the omission of which would make 
him guilty of a criminal neglect of duty, the law 
presumes the affirmative, & throws the burthen 
of proving the negative on the party who insists 
on it. Therefore where pltf. declared that defts., 
who had chartered his ship, put on board a dan- 
gerous commodity, by which a loss happened, with- 
out due notice to the captain or any other person 
employed in the navigation, it lay upon him to 
prove such negative averment. — ^W illiams v. 
East India Co. (1802), 3 East, 192 ; 102 E. R. 
671. 

Annotations : — Consd. R. v. Twyning, Gloucestershire (1819), 
2 B. & Aid. 386 ; Calder v. Rutherford (1822), 3 Brod. 

6 Bing. 302. Refd. R. v. Hawkins (1808), 10 East, 211 ; 
R. V. Haslingfleld (1814), 2 M. & S. 558 ; Thornton v. 
Lance (1815), 4 Camp. 231 ; Pearce v. Whale (1826), 

7 Dow. & Ry. K. B. 512 ; R. v. Whiston (1836), 1 Har. & 
W. 696 ; Newman v. Hardwicke (1838), 2 J. P 328 ; 
Stikeman v. Dawson (1847), 1 Do G. Sc Sm. 90 ; Aflalo 
V. Lawrence & Bullen, [1903] 1 Ch. 318. Mentd. Langridge 
V. Levy (1837), 2 M. & W. 519 ; Koates r. Cadogan (1851), 
15 Jur. 428 ; Brass v. Maitland (1856), 6 E. & B. 470 ; 
R. V. Lister (1857), 26 L. J. M. C. 196 ; Farrant v. Barnes 
(1862), 11 C. B. N. S. 653 ; Bamfleld v. Goole & Sheffield 
Transport Co., [1910] 2 K. B. 94. 

4552. Facts peculiarly within know- 

ledge of accused.] — I have always understood it 
to be a general rule, that if a negative averment 
be made by one party, which is peculiarly within 

under the conditions there speoifled, 
of seduction imdcr promise of marriage, 
previous chastity of the girl is pre- 
sumed, Sc its absence must be shown 
by the defence. — R. v. Stefanic, [1921 ] 
IW. W. R. 1212; 16 Alta. L. R. 246; 
34 Can. Grim. Cas. 319.— CAN. 

4551 iv. — .J — Accused 

was convicted with obtaining various 
small sums of money from different 
persons for alleged medical treatment 
by falsely pretending to be a doctor. 
On motion for anest of Judgment : — 
Ifcld : there was abundant evidence 
that accused was not a qualified medical 
practitioner of any civilised State, & 
the onus of proof lay on him to show 
that he possessed such qualifloatlons. — 
K. V. Ktnqston (1904), 24 N. Z. L. K. 
431.— N.Z. 

4552 i. Facts peculiarly 

'unthin knowledge of accused.] — R. v. 
Calder, [1922] 2 W. W. R. 65 ; 65 
D. L. R. 387 ; 37 Can. Grim. Cas. 
240.— CAN. 

4562 ii. .1 — The 

existence of on exception nominated 
in the description of an offence created 
by statute must be negatived In order 
to maintain the charge, but if a statute 
creates an offence In general, >vlth an 
exception by way of proviso in favour 
of certain persons or circumstances, the 
onus is on the accused to plead & prove 
himself within the proviso. — R. r. 
Strauss (1897), 5 B. C. R. 486. — CAN. 

4552 ill. .]— Where a 

statute has provided that certain acts, 


r. Licensee permitting drunken- 
ness of employee in public-house .] — 
Cameron v. Campbell, [1916] S. C. 
(J.) 1.— SOOT. 

8. Sale vnthout consent of 

owner.] — A. bought cattle from B. 
OD the hire-purchase system, the cattle 
to remain B.’s property till full pay- 
ment had been made ; A. in the 
meantime not being entitled to sell 
the cattle without B.’s consent. A. 
being charged before a Jury with theft 
^in that he sold the cattle & appro- 
priated the proceeds : — Held : the 
onus was on the Crown to prove that 
B. had not consented to the sale ; & 
In the absence of such evidence the 
case should he withdrawn from the 
Jury. — R. V. Roos (1917), T. P. D. 617. 
— S. AF. 

4551 i. When onus of proof is shifted 
— Negative averments — Where law pre- 
sumes the affirmative.] — The prose- 
cution need not prove the absence of 
a licence. The onus is on xulsonor to 
prove its existence. — R. v. Bryant 
(1885), 3 Man. L. R. 1.— CAN. 

4661 il. .]~A con- 

viction alleged that deft, was the agent 
of W., but did not state that he had 
not the necessary lloenco to entitle 
him to do the act complained of : — 
Held : the having a licence is a matter 
of defence, & not of proof by the 
prosecution. — R. v. MoNicol (1886), 
11 O. R. 659.— CAN. 

4561 ill. .1 — On a 

charge under sect. 212 of the Code, 
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the knowledge of the other, the party within 
whose knowledge it lies, &, who asserts the affirma- 
tive is to prove it, & not he who avers the negative 
(Bayley, J.). — R. V, Turner (1816), 5 M. As S. 
206 ; 105 E. R. 1026. 

Annoiationa : — Consd. Doe d. Bridger v. Whitehead (1838), 

3 Nev. & P. K. B. 557 ; Elkin v. Jansen (1845), 9 Jur. 

353: Ashton v. L. & N. W. Ry., [1918] 2 K. B. 488. 

Refd. Tennant v. Cumberland (1859), 1 E. & E. 401 ; 

R. V. Harvey (1871), 19 W. R. 446 ; Abrath v. N. E. Ry. 

(1883), 49 L, T. 618 ; James v. Nicholas (1886), 50 J. P. 

292 ; R. V. Scott (1921), 86 J. P. 69. 

4553. .] — In an action of debt, 

on Apothecaries Act, 1815 (c. 194), s. 20, for a 
penalty for practising as an apothecary, without 
having obtained a certificate from the Apothecaries* 
Co. under that Act, it is not necessary, on the part 
of pltfs., to prove that the party has not obtained 
liis certificate, the onus lying on him to show that 
he has. It must, however, be averred in the 
declaration that he has not. — Apothecaries* 
Co. V, Bentley (1824), 1 C. & P. 538 ; Ry. &; M. 
159, N. P. 

Annotations : — Consd. Doo d. Bridger v. Whitehead (1838), 

8 Ad. & El. 571. Refd. Toleman v. Portbury U870), 

39 L. J. Q. B. 136. Mentd. Apothecaries* Co. v. Jones. 

[1803] 1 Q. B. 89. 

4554. .]— 8 & 9 Viet. c. 100, 

requires every person receiving a single lunatic 
into his or her care to obtain & transmit to the 
lunacy comrs. certain orders & certificates, which 
are upon receipt at their office entered & filed. 
In the books in which the receipt of such orders, 
etc., were entered, no notice was found of any 
such having been received from deft. Notice 
was given to deft, to produce any orders, etc., he 
might have received, entitling him to take charge 
of the alleged lunatic : — Held : although, as a 
general rule, a deft, must have his guilt proved, 
& not be called upon to establish his innocence, yet 
seeing that the proof was in the nature of a nega- 
tive proof, & that, if ho had received the docu- 
ments & not transmitted them, they would bo 


in his possession, & that, after notice to produce 
them had been given, he had not produced them, 
there was sufficient case to go to the jury. — 
R. V. Harris (1867), 10 Cox, C. C. 541. 

4555. .] — The ontts of proving 

the fact of the possession of a licence or authority 
was on deft, as it was a fact which was peculiarly 
within his own knowledge. — K. v, Scott (1921), 
86 J. P. 69. 

4556. What is necessary to 

change the onus.] — Elkin v. Janson, No. 4549, 
ante. 

4557. Consent of owner of property.] 

— On an indictment on 42 Oeo. 3, c. 107, s. 1, 
though there must be some evidence to negative 
the owner’s consent, the owner need not be called 
for the purpose ; his non- consent may be inferred 
from other circumstances, or proved by his 
agents.— B. v. Allen (1826), 1 Mood. C. O. 154, 
C. C. R ; previous proceedings (1823), Russ. & Ry. 
513, C. 0. R. 

Annotation : — Mentd. Curetori v. R. (1861), 1 B. & S. 208. 

4558. .] — Two persons were in- 

dicted on 6 Geo. 3, c. 36, for lopping &; topping an 
ash timber tree, without the consent of the owner. 
The owner died before the trial, having first given 
order for the apprehension of prisoners on sus- 
picion. The land stewai'd of tlie owner proved 
that he had not given any consent, &: did not 
believe that his master had : — Held : this was 
evidence from which the jury might infer that no 
consent had been given by the owner. — R. v. 
Hazy & Collins (1826), 2 C. & P. 458. 

4559 . Giving statutory notice.] — In 

an information for having in possession cattle 
diseased, & neglecting to give notice to a police 
constable ; — Held : the burden of proving that 
deft, gave notice to a constable lay upon him. — 
Huggins v. Ward (1873), L. R 8 Q. B. 521 ; 29 
L. T. 33; 37 J. P. 405 ; 21 W. R. 914. 

4560. Proof of nationality — Aliens* 


oto., shall constitute a crime, subject 
to certain exceptions or provisos the 
indictment of a person for committing: 
such a crime must show negatively 
that the party or the matter pleaded ] 
does not come within the meaning of 
Kiich exceptions or provisos. In cases 
where the subject of such negative 
a verm 3ni s relates to accused personally, 
or is peculiarly within liis knowledge, 
the negative is not to be proved by 
prosecutor, but the affirmative must 
bo proved by accused. If the subject 
of such averment does not relate 
personally to the acensed, or be not 
peculiarly within his knowledge, or 
at least be as much within the know- 
ledge of prosecutor as of accused, 
prosecutor must prove the negative. — 

R. V. Lyons (1883), 2 S. C. 221.— 

S. AF. 

4562 iv. — U. V. 

Smith (1883), 2 S. C. 357.— S. AF. 

4552 V. .]— K. V. 

Goldstein (1882), 2 S. C. 164.— S. AF. 

4552 Vi. .] — Accused 

was convicted of contravening a 
“ scab *’ regulation. On appeal it was 
contended that as the Crown had 
proved only that the local inspector 
had not given a permit the con- 
viction ought to be quashed, because 
It had not been also proved that a 
permit had not been given by any 
other officer : — Held : If any other 
officer did give a permit, assuming 
there was an officer with authority 
so to do, it was a matter specially 
within a<50used.*s knowledge ; the 
Crown had established a primd fade 
case, & the onus was oast on accused 
to prove thut he had obtained a 
permit.— R. v. White (1917), C. P. D. 
5t>7.-H3. AF. 


4552 vii. ^ .] — Accused 

was convicted of removing stock liable 
to the disease of scab out of au ar£‘.a 
declared to bo infected witli scab 
without the written permission of an 
officer of the Agricultural Department. 
The evidence showed that the local 
sheep inspector after Inspecting stock 
belonging to accused, & finding them 
infected, placed them under quarantine 
& informed accused that the quarantine 
could not bo raised : — Held : there was 
prirnd fade evidence that no order 
allowing the stock to ho removed was 
given, & as there was no rebuttal of 
this evidence & as the fact was clearly 
within the knowledge of accused, ho 
had been rightly convicted. — R. v. 
Froneman, [1917] C. P. D. 56. — S. AF. 

Suffident evidence to con- 
vict — Accused must rebut. ] — On a 
charge of theft of goods from a store 
evidence of tlie finding in prisoner's 
liouso qf the goods & of keys fitting 
the store doors, & of the fact that the 
goods were in the store exposed for 
sale at the time of the alleged theft & 
had not been sold, is sufficient to put 
the onus upon prisoner of accounting 
for his possession. — R. v. Theriault 
(1904), 11 B. C. R. 117,— CAN. 

a. ,] — While, under 

the criminal law, accused is not 
called upon to explain suspicious cir- 
oumstancos there may yet come a 
time when, circumstantial evidence 
having enveloped liim in a strong net- 
work of inculpatory facts, he is bound 
to make some explanation or stand 
condemned. — R. v. Jenkins (1908), 
14 B. C. R. 61 ; 9 W. L. R. 405 ; 
14 Con, Grim, Gas. 221.— CAN. 

b. — — .] — An accused 

person is not bound to account for his 


movements at or about the time an 
offence was committed, uuless there 
has boon given legal evidence sufficient 
prinid fade to convict him of the 
offence. — R. v. Bepin Biswas (1884). 
L L. R. 10 Gale. 970.— IND. 

0 . — -- .] — When in a 

criminal proceeding, it is sought to 
establish a charge of felony by cir- 
cumstantial evidence, any reasonable 
account of the facts proved, con- 
sistent with the innocence of the 
culprit, wliich can bo conceived, will 
warrant his acquittal. — Goqarty v. 
Great Southern & Western Ry. Co. 
(1874), I. H. 8 O. L. 344 ; 9 I. C, L. R. 
233.— IR. 

d. Reasonable suspidon of 

guilt — Acck^sed must rehut. \ — When the 
Grown has established that deft 
knowingly was in possession of certain 
property & that that property might 
reasonably bo suspected of being 
stolen, the onus is upon deft, of satis- 
fying the justice that he came by the 
property honestly & that that onus 
is not discharged if the justice is left 
in doubt as to whether deft, came by 
the property honestly. — Wilias v. 
Burnes (1921), 29 C. L. R. 511. — A US. 

e. .] — -Where a 

person is under reasonable grounds of 
suspicion of having stolen any of the 
valuable metals mentioned in sect. 
424 (a) of the Criminal Code, or having 
dealt with them contrary to the 
provisions of sect. 424 (b) or (e), the 
onus of the proof of the “ right to the 
possession of the same ” Is on him. — 
K. V. Karp (1917), 41 O. L. R. 640 • 
13 O. W. N. 435 ; 30 Can. Grim. Gas 
115.— CAN. 

t. False pretence.] — Where 

word “ ArmidaJe ” Was written at 


the 
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Sect, 6. — Proof: Suh-sects. 2 cfc 3 ^.] 

Restriction Act, 1914 (c. 12).] — Under sect. 1, sub- 
sect. 4, of the above Act when a question arises 
whether a person charged with an offence against 
the Aliens Restriction (Consolidation) Ord., 1914, 
is an alien, or whether he belongs to a particular 
class of alien, the oniis of proving that he is not 
an alien, or does not belong to the particular class, 
is upon him, & if the magistrate is not satisfied 
that the person had discharged this oniut the 
magistrate’s finding is, apart from the admission 
or rejection of evidence, one of fact & not of law, 

there is no ground for the review, by the ct., 
of his decision on appeal. — Simon v, Phillips 
(1916), 85 1j. J. K. B. 656; 114 L. T. 460; 80 
J. P. 194 ; 32 T. L. R. 243 ; 25 Cox, C. C. 315 ; 
14 L. G. R. 476, D. C. 

4561. .] — Upon an infor- 

mation charging applt. with having failed to com- 
ply with the provisions of the Aliens Restriction 
(Consolidation) Ord., 1914, the magistrate held 
that applt. had failed to discharge the onits cast 
upon him by above Act of showing that he was 
not an alien enemy, & convicted applt. : — Held : 
applt. was properly convicted. — Kopelowitz ik 
McLauohlan (1916), 85 L. J. K. B. 1700 ; 114 
L. T. 1037 ; 80 J. P. 263 ; 25 Cox, C. C. 384 ; 14 
L. G. R. 1074, D. C. 


Sub-sect. 3. — Sufficiency of Proof. 

A. Of Corpiis Delicti, 

4562. Necessity for — General rule.] — If you have 
a criminal fact ascertained, you may then take 
presumptive proof to show who did it to fix the 


criminal, having then an actual corpus delicti. 
But to take presumptions in order to swell an 
equivocal fact, a fact that is absolutely ambiguous 
in its own nature, into a criminal fact is a mode of 
proceeding of a very different nature & would, 
I take it, be an entire misapplication of the doctrine 
of presumptions (Sir William Scott). — Evans 
P. Evans (1790), 1 Hag. Con. 35 ; 161 E. R. 466. 

Annotations : — Consd. R. v. Burton (1854), 23 L. J. M. C. 52 ; 
R. V. Stephens (1888), 58 L. T. 776. Mentd. Neeld v. 
Neeld (1831), 4 Hap:. Ecc. 263 ; Trevanion r. Trevanion 
(1837), 1 Curt. 406 ; Lockwood v. Lockwood (1839), 2 
Curt. 281 ; lie Cochrane (1840), 8 Dowl. 630 ; Clowes 
V. Clowes (1843), 3 Curt. 185; Re Bartlett, Rx p. Bartlett 
(1846), 2 Coll. 661 ; Saunders v, Saunders (1846), 10 Jur. 
143 ; Dysart v. Dysart (1847), 1 Rob. Eccl. 470 ; Green- 
way V. Greenway (1848), 6 Notes of Cases, 221 ; Connelly 
V. Connelly (1850), 2 Rob. Eccl. 201 ; Paterson v, Paterson 
(1850), 3 II. L. Cas. 308 ; Bostock v. Bostook (1858), 
1 Sw. & Tr. 221 ; Curtis v. Curtis (1858), 1 Sw. & Tr. 192 ; 
Tomkins v. Tomkins (1858), 1 Sw. & Tr. 168 ; Wlilte v. 
White (1859), 1 Sw. & Tr. 591 ; Milford v. Milford (1866), 
36 L. J. P. & M. 30 ; Buzloor Ruheem v. Shurnsoonnissa 
(1867), 11 Moo. Ind. App. 551 ; Kelly v, Kelly (1870), 
L. R. 2 P. & D. 59 ; Russell v. Russell. [1897] A. C. 395 ; 
Armytago v, Armytage (1898), 78 L. T. 689; Fisk v. 
Fisk (1920), 122 L. T. 803. 

4563. Charge of murder — Whether production 
of body necessary.] — In cases of murder the rule 
as to express proof of the corpus delicti is according 
to Lord Hale a rule of caution not necessarily to 
be observed in every case (Maulb, J.). — R. v. 
Burton (1854), Dears. C. C. 282 ; 23 L. J. M. C. 
52 ; 22 L. T. O. S. 336 ; 18 J. P. 103 ; 18 Jur. 
157 ; 2 W. R. 230 ; 6 Cox, C. C. 293, C. C. R. 
A7iru)talions : — Refd. R. v, Sullivan (1887), 16 Cox, C. C. 

347. Mentd. R. v. Joiner (1910), 74 J. P. 200. 

4564. Confession of accused.] — R. 

V, Perry (1600), 14 State Tr. 1312. 

4565 . Circumstantial evidence.] — On 

the trial of an indictment for murder, the death 


the bead of a cheque, in a proHccution 
for false pretencjes : — Held : evidence 
could be given to show that a (dieque 
drawn in that form would be paid only 
at the Arrnidale branch of the bank 
& not at the Sydney oflice. It is 
incimiboiit on deft, to show that he 
had funds at any other branch of th(5 
bank, it. being shown that there were 
no funds to his credit at the Arrnidale 
branch. — R. u. Butler (1879), 2 

N. S. W. S. C. R. N. S. 289.— AUS. 

g, — - — • Possess^ion of stolen poods 
explained — Explanation not investigated 

-Prosecaiion must prove theft.] — When 
at the time stolen goods are found in 
tlie custody of a j)er8on under such 
circunistanccH as to impose ni)on him 
the duty of explaining how possession 
was acquired he offers a reasonable 
explanation which is accepted & then 
notliing is done for such a length of 
time as to make it improbable that 
accused will be in a position to verify 
his explanation, the onus is not shifted 
h*oin the Crown to accused l)ut rests 
upon the C^own to show an actual 
theft hv accused. — R. v. MrOLEOiiKKX, 
[1921] 1 W. W. R. 87 ; 34 Can. (him. 
Cas. 93. — CAN. 

Manslaughter hy negligciice 
— - Accused must prove care. ] — The 
TiegJigence which calls for punishment 
as a criminal offence is the same 
in kind as the negligence which can he 
satisfied by damages in a civil action ; 
the former differs from the latter in 
degn’ee. The question of degree is for 
the jury. The burden of proof is on 
accused to show that he took reason- 
able care. — R. v. MuRPiiv (1914), 49 
I. L. T. 15.™ IR. 

k. .] — Prisoner was 

indicted for the manslaugliter of a 
woman by driving a cab over lier 
in a public street, & his defence was 
tliat he had used due & proper care in 
di*iving the cab upon the occasion in 
question : — Held : the burden of 
proving negligence did not lie on ilio 


Crown, but, upon the fact of the killing 
being proved, it was cost upon prisoner 
to show that he had nscil due & proi)cr 
care in driving the cab. — R. v. 
Cavendish (1874), I. R. 8 C. L. 178.- — 
IR. 

l. Arson — Building fixed to 

soil — Presumption.] — Prisoner was 
iridicted, under sect. 308 of the 
Oirninal C^ode Act, 1893, on a charge 
of wilfully setting fire to a building 
fixed to the soil. No direct proof was 
given that the buliding was a fixture, 
but certain facts were proved which 
were sufficient, evidence to go to tlie 
jury that tlie building was fixed to the 
soil : — Held : t he onus was by the 
evidence shifted on to prisoner to , 
prove that it was a non-flxture.^ — ^R. v. I 
.Tohxson (1908), 27 N. Z. L. R. 4 85.— ' 
N.Z. 

m. Uncommon goods stolen — - 

Accused must explain possession.] — 
Where goods of an unusual description, 
or of a sort not common in a district, 
have been stolen, & similar goods, 
although they cannot he Identified as 
the stolen goods, are found in a person’s 
recent possession, the onus is (jast on 
that person of explaining how he came 
by those goods, &, in the absence of a 
satisfactory explanation, he may be 
f^onvictod of receiving. — R. r. I^ahet & 
McGeoroe (1906), 26 N. Z, L. 11. 76. — 
N.Z. 

PART XII. SECT. 6. SUB-SECT. 3.— A. 

4563 i. Charge of murder — Whether 
productum of body necessary.] — The 
more fact that the body of the murdered 
person lias not been found is not a 
ground for refusing to convict accused 
of the murder. — R. v. Bhagirat'H 
(1880). J. L. R. 3 All. 383.— IND. 

4563 ii. — ^.] — Although, under 

some circumstencei^, a charge of 
murder may be sustained, when the 
body of the pci*son said to have been 
murdered is not forthcoming, still, 
when that is the case, tlie strongest 


possible (widciice as to the fact of the 
murder should be insisted on before 
an accused is convicted. — Adu Shikdar 
u. R. (1885), 1. L. R. 11 Calc. 635.— IND. 

4563 iii. — .] — R. v. Wood- 

gate (1877), 3 (L A. 320 ; 2 J. R. N.S. 

5.— N.Z. 

4563 iv, — — .] — The corpus de- 
licti is not absolutely necessary in a trial 
for murder if there is evidence to go to 
the jury that the deceased person was 
seen to be killed ; as, for instance, 
if witnesses saw the deccuised actually 
shot by means of a gun, & dying from 
the wounds so inflicted. — Upington v. 
Solomon (Saul) & Co., Upington v. 
Dormer (1879), Buch. 240. — S. AF. 

4563 V. “ - — .] — (Jii a charge of 

murder it is not necessary that the 
body of the person alleged to have been 
killed by accused should have been 
found, it is sufficient that there is 
credible evidence that the person 
was actually killed. — R. v. Ganyana 
(1917), E. D. L. 319.— S. AF. 

4564 i. Confession of ac- 

cused.] — On a trial for the murder of 
the infant illegitimate daugiiter of 
accused, evidence was given that he 
had directly confessed to the actual 
commission of the crime, but the dead 
body of the infant liad not been found. 
Tlie jury found prisoner guilty : — 
Held : the judge had rightly refused 
to withdraw the case from the jury ; 
there was evidence upon which 
piisoner could rightly be convicted, 
& the conviction should be affirmed. — 
R. V. McNicholl, [1917] 2 I. R. 557.— 

m. 

4565 i. Circumstantial evi- 

\ denee.] — The corpus delicti in a case of 

murder & the connection of accused 
with the commission of the crime may 
be proved by circumstantial evidence. 
— R. V. Ryan, [1905] S. R. Q. 15.— 
AUS. 

4565 ii. — .1— Applt., a 

medical practitioner, was convicted of 
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of the person charged to have been killed, may be ! 
collected from the circumstances, if incapable of ; 
being proved by other evidence. — K. Hindmarsh i 
(1792), 2 Leach, 569. ; 

4566 . .] — R. V, Armstrong , 

(1875), 13 Cox, C. C. 184. 

Annotation : — Mentd. R. v. Keyn (1876), 2 Ex. D. 63. i 

4567 . .] — A jury are entitled to , 

infer that there has been a violent death from i 
circumstantial evidence. 

Applt. was convicted of the murder of her son. 
The body was discovered in a well, the features 
were unrecognisable, & decomposition was very | 
advanced. There was no evidence even as to 
sex except from the general appearance & dress. 
TJiero was nothing to show whether death was 
natural or violent : — Held : in view of the facts | 
that the child left home well & was afterwards j 
found dead, that applt. was last seen with it, & 
made untrue statements about it, this was not a 
case which could have been withdrawn from the 
jurv.— R. t’. Nash (1911), 0 Cr. App. Rep. 225, ! 
C. C. A. i 

4568 . .] — On an indictment for i 

murder no ov<3rt act need be proved against ! 
accused ; circumstantial evidence may suffice. 

Applt. was convicted of the murder of one of 
his children, lie stated that they had been taken 
by the Salvation Army, but their dead bodies 
were found buried beneath the floor, being then 
in such a condition that it was impossible for the 
medical witnesses to say that they did not die a , 
natural death ; they could only say that the | 
ai^pearance of the bodies was consistent with the ; 
fact of the children having been smothered. — | 
R. V. Robertson (1913), 9 Cr. App. Rep. 189, 
C. C. A. 1 

4569 . Necessity for proof of death.] — ' 

Where, in summing-up, the judge told the jury 
that the intention was to be collected from the , 
paper itself, unless explained by the mode of j 
publication or other circumstances ; A that, if I 
its contents were likely to excite sedition, etc., deft. ' 
must be presumed to intend that which his act j 
was likely to produce ; & that, if they found such I 
to be the intent, he was of opinion it was a libel ; 

& that they were to take the law from liim, unless 
they were satisfied that he was wrong : — Held : 
this was a correct mode of leaving the question j 
to the jury under 32 Geo. 3, c. 60, s. 1. | 

It was said, truly said, that guilt & crime are j 
never to be j^resumed ; & the cases of supposed 
murder, mentioned by Lord Hale, & which have 
since operated as a caution to all judges, were 
quoted on this occasion. But the cases are wholly 
different. In those cases, there was no actual 
proof of the death of the person supposed to 
have been slain, &, consequently, no proof that ! 


the crime of murder had been committed. The 
cor pits delicti was not established (Abbott, C.J.). 

It has been said, that there is to be no pre- 
sumption in criminal cases. Nothing is so 
dangerous as stating general abstract princii^les. 
We are not to presume without proof. We are 
not to imagine guilt, where there is no evidence 
to raise the presumption. But when one or more 
things arc proved, from which our expeiience 
enables us to ascertain that another, not proved, 
must have happened, we presume that it did 
happen, as well in criminal as in civil cases. Nor 
is it necessary that the fact not proved should 
be established by irrefragable inference. It is 
enough, if its existence be highly i^robable, parti- 
cularly if the opposite party has it in his power 
to rebut it by evidence, & yet offers none ; for 
then we have something like an admission that the 
presum iRion is just. It has been solemnly decided, 
that there is no difference between the rules of 
evidence in civil & criminal cases (Best, J.). — 
R. V. Burdett (1S2Q), 4 B. Aid. 95 ; 1 State 
Tr. N. S. 1 ; 106 E. R. 873 ; suhsequent proeeediriqs 
(1821), 4 B. & Aid. 314. 

A7inotalions : — Consd. Stikeman r. Daweou (1847), 1 Do 
O. & Sm. 90. Mentd. Pearnon v. McGowran (1825), 
Dow. & Py. K. B. 616 ; K. v. PerkiiiK (1826), 1 Lew. (!. C. 
99; A.-G. n Kcnifeck (1837), 2 M. & W. 715; K. r. 
Lo\ctt (1839). 9 C. & P. 462 ; Hall v. Story (1846), 16 
M. & W. 63 ; P. V. Grant, Rauken v. Hamilton (1848), 
7 State Tr. N. S. 507 ; R. v, Duffy (1849), 7 State Tr. N. S. 
795 ; Doe d. Bennett v. Hale (1850), 15 Q. B. 171 ; R. v. 
Meany (1867), 15 W. R. 1082: Cherry r. Thompson 
(1872), 41 L. J. Q. B. 243; R. v. Cooper (1875), 45 

L. J. M. C. 15 ; R. *' " 

V, Carden (1879), 49 u. .j, x>x. x , xjivc v, xuaxcBuuuA. 
(1881), 7 Q. B. D. 434 ; R. n IIolmcH (1883), 12 Q. B. D. 
23 ; Tozier i\ Hawkins (1885), 15 Q. B. D 650 ; Broad 
Perkins (1888), 4 T. L. R. 515 ; R. r. KIUh, [1899] 1 Q. B. 
230 ; R. v Do Marny, [1907] 1 K. B. 388. 

4570 . .] — R. V, Tawell, No. 

3980, ante. 

4571 . Identification of body.J — 

A girl was indicted for the murder of her child. 
8he was proceeding from B. to L. & was seen 
near T. with the child at 0 p.m., she arriving at L. 
at between 8 9 p.m., without the child. The 

body of a cliild was afterwards found near T., 
wliich appeared not to be the child of prisoner : — 
Held : prisoner must be acquitted, & she could 
not by law either be called upon to account for 
her child or to say where it was, unless there was 
evidence to show that her child was actually 
dead.— K. v. Hopkins (1838), 8 C. & P. 591. 

4572 . .] — R. V. Chever- 

TON, No. 4339, ante, 

4573 . Charge of attempting to conceal birth — 
Whether production of body necessary — Identifica- 
tion of body.] — In order to convict a woman of 
attempting to conceal the birth of her child, a 
dead body must be found, & must be identified 


the murder of M , an iiiimarded woman. 
1 lie case presented by the Crown was 
that an operation was performed by 
a pplt . & a miscarriage procm*cd, that 
M. ^ed from the results of the mis- 
carriage & that applt. secretly disposed 
or her body, of which no trace was 
afterwards discovered. Upon a trial 
for murder : — Held : tlio fact of death 
the fact that prisonor caused the 
leath may be proved by circumstantial 
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that remains of a human bein 
destroyed by fire at t1; 
amp whore prisoner & H. had camped 
man. ' r direct proof of th 

leath of a human being, & circuu 
was sufflclont t 
jye that the dead man was H. < 
It he was murdered by prisoner.- 
J. — VOL. XIV. 


H. r. ItiNU (1905), 1 W. L. R. 348.— 

CAN. 

4565 iv. R. r. 

MuiiniY (1867), 4 W. W. & A’B. 63.— 

AUS. 


n. Necessity for proof of 

commission of crime.] — The evidence 
against accused on a chaise of murder 
consisted of the evidence of ac- 
complices, &, in respect of the first 
accused, of a confession also. The 
body of the deceased, who had disap- 
peared for a year before the arrest of 
accused, was not identified, only a 
few small bones having been found : — 
Held : there was not sufficient evidence 
upon which to convict cither aconaed 
in the absence of proof by independent 
evidence that the crime chai’god had 
been committed. — R. v. Dadabula 
(1912), 8. R. 14.— S. AF. 


o. .] — R. V. TauiNo- 

WAYO & UzuLU, [1914] E. D. L. 472. — 

S. AF. 


p. Charye of manslauyhtcr — Whether 
examination of body necessary — Cir- 
cumstanHal evidence.}— A conviction 
for manslaughter is sustainable, al- 
though there has boon no coroner’s 
inquest or examination of the body, 
or evidence of medical witnesses as to 
the cause of death, it being sufficient 
if the cause of death be proved by 
circumstantial evidence. — R. v, Doa- 
IIKRTY (1826), Jebb, Cr. & Pr. Oas. 
06.— IR. 

4673 i. Charye of attempting to con- 
ceal birth — Whether production of body 
necessary — Identificatum of body .] — la 
a charge of concealment of birth it is 
not necessary that the dead body of the 
child should be found & idontifled. — 
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as that of the child of which she is alleged to have 
been delivered. 

A woman apparently pregnant, while staying 
at an inn at Stafford, received by post, on Aug. 28, 
1870, a Rugby newspaper, with the Rugby post- 
mark upon it. On the same day her appearance 
& the state of her room seemed to indicate that 
she had been delivered of a child. She left for 
Shrewsbury next morning, carrying a parcel. 
That afternoon a parcel was found in a waiting 
room at Stafford Station. It was the dead body 
of a newly born child, wrapped in a Rugby Gazette 
of Aug. 27, 1870, bearing the Rugby postmark. 
No proof was ^ven of the woman having been at 
Stafford Station : — Held : this evidence was 
insufficient to identify the body found as the child 
of which the woman was said to have been 
delivered, & would not, therefore, justify her 
conviction for concealment of birth. — R. v, 
Williams (1871), 11 Cox, C. C. 684. 

4574. Confession of accused.] — In a 

charge of child murder the only evidence was the 
confession of the accused, & no dead body of the 
child was found. The jury acquitted accused of 
murder <fc found her guilty of concealment of birth : 
— Held: (1) there was not sufficient evidence of 
a separate existence of the child to convict of 
murder but sufficient to convict for concealment 
of birth, although no dead body had been found. 

(2) With regard to the confession, confessions 
depend upon the circumstances under which they 
are made, & in this case, the confession was one 
upon which the jury were entitled to act. — 
R. V, Kersey (1908), 21 Cox, 0. C. 690 ; 1 Or. 
App. Rep. 260, C. 0. A. 

4575. Charge of larceny — Proof of loss — Identity 

of stolen 

be good 

yet a property must be proved in somebody at 
the trial, otherwise it shall be presumed that the 
property was in prisoner by his pleading not 
guilty to the indictment (Gilbert, C.B.). — 
Anon. (1724), 8 Mod. Rep. 248 ; 88 E. R. 177. 

4576. .] — In a charge of larceny, 

if prosecutor cannot swear to the loss of the article 
said to be stolen, prisoner must be acquitted. 

It seems to me that you have failed to establish 
in this case the corpus delicti. It is true prose- 
cutor swears that the doll was once his, but he 
cannot state that it was taken from him, & for 
aught that appears to the contrary, prisoner may 
have come by it in an honest manner (Erle, J.). — 
R. T. Dredge (1845), 5 L. T. O. S. 433 ; 1 Cox, 
C. C. 235. 

Annotation: — Consd. R. v. Burton (1854), Dears. C. C. 282. 

4577. .] — On the first floor of 

a warehouse a large quantity of pepper was kept 
in bulk. Prisoner was met coming out of the 
lowp room of the wareliouse, where he had no 
business to be, having on him a quantity of 
pepper of the same description with that in the 
room above. On being stopped, he threw down 
the pepper, &; said, “ I hope you will not be hard 
with me.” From the large quantity in the 
warehouse, it could not be proved that any pepper 
had been taken from the bulk. It was objected 


that as there was no direct proof that any pepper 
had been stolen, the judge was bound to direct 
an acquittal: — Held: without such direct proof 
of a loss, there was abundant evidence to warrant 
the conviction of prisoner. — R. v. Burton (1854), 
Dears. O. O. 282 ; 23 L. J. M. O. 52 ; 22 L. T. O. S. 
336 ; 18 J. P. 103 ; 18 Jur. 157 ; 2 W. R. 230 ; 
6 Cox, C. C. 293, C. O. R. 

Annotations: — Consd. R. v, Sullivan (1887), 16 Cox, C. C. 

347 : R. V . Joiner (1910), 74 J. P. 200. 

4578. .] — Though no portion 

of prosecutor’s goods has been missed, it is a ques- 
tion for the jury, under all the circumstances of 
the case, whether the goods, which are the subject 
of the indictment, are his property. 

No evidence has been produced to show that the 
coals delivered at the customers were less than a 
ton in weight, but it is a question for you whether 
the 190 lbs. weight sold by prisoner were not a 
part of that ton (Willes, J.). — R. v. Hooper 
(1858), 1 F. & F. 85. 

4579. .] — Prisoner was found 

with dead fowls in his possession, of which he could 
give no account, & was tracked to a fowl house 
where a number of fowls were kept, & on the floor 
of which were some feathers corresponding with 
the feathers of one found on prisoner, from the 
neck of which feathers had been removed. The 
spot where prisoner was found was 1,200 yards 
from the fowl house, & prosecutor, not knowing 
the number of fowls kept, could not swear that he 
had lost any :—Held : there was evidence to 
support a conviction for larceny. — R. v, Mockford 
(1868), 17 L. T. 582 ; 32 J, P. 133 ; 16 W. R. 375 ; 
11 Cox, C. C. 16, C. C. R. 

4580. .] — R. V, Pearson, No. 

4354, ante, 

4581. ; — What is sufficient identi- 

fication.] — Slight identification of stolen property 
may be sufficient for a conviction. 

Applts. were convicted with two others for 
stealing fowls. They appealed against theh 
conviction, on the grounds that the jury were 
misdirected by the chairman in his summing up, 
that the verdict was not in accordance with the 
evidence, & that it was wrong in law. No evidence 
had been given that the fowls were those of 
prosecutor. The witnesses had only stated that 
the fowls found on applts. were similar to those 
stolen. It was contended on the authority of 
R, V. Pearson, No. 4354, ante, that the prosecution 
should have proved that the fowls found were 
those stolen : — Held : there had been no mis- 
direction by the chairman to the jury, & there 
was ample evidence to go to the jury that these 
four men had been together, &- that there was a 
community of interest between them. — R. v. 
Howells & Allen (1908), 1 Cr. App. Rep. 197, 

4582. .] — J., who was a breeder 

of pheasants, left his cottage on Dec. 28, at 3.15 
a.m. with nothing in his hands. Three hours later 
he returned carrying a sack containing eleven 
tame pheasants. J. was tried for larcency, & 
the case for the prosecution consisted of the above 
facts given in evidence by the police who were 
watching J.’s cottage. No one was called to prove 
that he liad lost any tame pheasants. J.’s counsel 


R. V . Brown (1911), 31 N. Z. L. R. 
225.— N.Z. 

4676 i. Charge of larceny — Proof of 
loss — Identity of stolen property .} — 
R. V . MaoCaffrey (1900), 33 N. S. R. 
232.— CAN. 

q. IderUity of stolen property 

— Circumstantial evidence. ] — Upon a 


charge of stealing gold from a mine 
it was held sufficient to prove that gold 
sold by prisoner was of the same 
quality, as that found in the mine & 
of diilerent quality from that foimd in 
the locality whore he said he found it 
when charged, that ho had oppor- 
tunities of stealing it from the mine, 
& that he had stated shortly previously 


that he was destitute. — R. v. 
Bramwell (1875), 1 V. L. R. 311. — 

AUS. 

r. Charge of rape — Fact must he 
proved .] — ^In a prosecution for a rape, 
the fact itself must be proved, udIosh 
dispensed with by counsel. — R. v. 
Madders (1804 \ Rowe, 343. — IR. 
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submitted that there was no evidence of larceny 
to go to the jury ; but this contention was over- 
ruled & J. was convicted : — Held : there was no 
evidence of larceny to go to the jury, & counsel 
for the prisoner having taken the point at the close 
of the case for the prosecution, that there was 
no evidence to go to the jury, the Ct. of Criminal 
Appeal would not look to see whether any evidence 
of larceny was elicited subsequently in the case 
for the defence. — B. v. Joiner (1910), 74 J. P. 
200 ; 26 T. L. R. 265 ; 4 Cr. App. Rep. 64, O. C. A. 
Annotations : — Overd. U. v, Fraser (1911), 76 J. P. 1G8. 

N.P. R. V. Power, [1919] 1 K. B. 572. 

4583. .] — R. V. Hill (1012), 7 

Or. App. Rem 250, C. C. A. 

Annotation :—~Qoiiad, R. v. Smith (1914), 11 Cr. App. Rop. 

19. 

4584. .] — On an indictment for 

receiving stolen property, the jury should bo 
directed clearly to the question of the identity of 
the goods found with those stolen. — R. v. Smith 
(1914), 11 Cr. App. Rep. 19. 

4585. Property not seen after loss.] — 

A. had agisted his horse with B., who lived four- 
teen miles from him, & in consequence of hearing 
of the loss of it, he went to the field of B., where 
it was not : — Held : not sufficient proof of loss 
to support an indictment for horse-stealing. — 
R. V. Yknd & Haines (1833), 6 C. & P. 176. 

4586. Property not seen before loss.] 

— In cases of robbery from the person, where the 
property alleged to have been st^jlen has not been 
seen or known to be safe immediately before the 
robbery, if there be any evidence on the subject, 
it is for the jury to say whether the property really 
was in a position to be stolen as alleged. — R. v. 
Wilkins & Davis (1866), 10 Cox, C. C. 363. 

R. Of Intent, 

4587. Criminal intent implied — From other un- 
lawful acts.] — There are some cases where an un- 
lawful or felonious intent to do one act may be 
carried over to another act, done in prosecution 
thereof ; & such other act will be felony, because 
done in prosecution of an unlawful or felonious 
intent. As if a man shoots at a wild fowl, wherein 
no man hath any property, & by such shooting, 
happens unawares to kill a man, this homicide is 
not a felony but only a misadventure or chance- 
niedley, because it was an accident that happened 
in the doing of a lawful act. But if this man had 
shot at a tame fowl wherein another had property, 
but not with intent to steal it & by such shooting 
had accidentally killed a man, he would then have 
been guilty of manslaughter, because done in 
piosecution of an unlawful action, namely com- 
mitting a trespass on another’s property : but if 
he had had an intention of stealing this tame fowl 
then such accidental killing of a man would have 
been murder, because done in prosecution of a 
felonious intent, namely an intent to steal (King, 
C.J.). — R. V, Woodburne & Coke (1722), 16 
State Tr. 53. 

PART XII. SECT. 6, SUB-SECT. 3.— B. 

4594 i. Criminal intent implied — /»- 
t^rd to defraud — Fraud on creditors by 
bankrupt. — P., a trader, surrendered 
his estate as insolvent in July, 1919. 

At the end of May, 19 i 9, he entered in 
his journal in lump sums & under 
various headings of expenditure 
amounts totalling £800, some of which 
referred to matters which ha^ occurred 
two years previously & which were not 
rpflocted in Ills cash books or ledger. 

The magistrate convicted P. of an 
^ence under Act 32, 1916, s. 351 (1) : — 
tLeld : the magistrate was justified in 


4588. When onus not discharged by de- 

fendant.] — Where an act in itself indifferent, if 
done with a particular intent, becomes criminal, 
there the intent must be proved Sc found ; but 
where the act is in itself, unlawful, as in this case, 
the proof of justification, or excuse, lies on deft. ; 
Sc, in failure thereof, the law implies a criminal 
intent (Lord Mansfield, C.J.), — R. v, Woodfall 
(1770), 5 Burr. 2661 ; 20 State Tr. 895 ; 98 E. R. 
398. 

Annotations: — Consd. R. v. Topham (1791), 4 Term Rep. 

126 ; H. V. Philipps (1805), 6 East, 464. Befd. R. v. 

Shipley (1784), 4 Doug. K. B. 73. Meutd. Monson v. 

Tussaud, Monson v. Tussaud (1894), 63 L. J. Q. B. 454 ; 

R. V. Morris (1907), 71 J. P. Jo. 520. 

4589. When act unlawful.] — Where an evil 

intent accompanying an act is necessary to con- 
stitute such act a crime, the intent must be alleged 
in the indictment & proved. But where the act 
is in itself unlawful, the law infers an evil intent, 
& the allegation of such intent is merely matter 
of form, Sc need not be proved by extrinsic evidence 
on the part of prosecutor. — R. v. Philipps (1805), 
6 East, 464 ; 2 Smith, K. B. 550 ; 102 Ph R. 1365. 

4590. Intent to defraud — Uttering forged 

instrument.] — Uttering a forged stock receipt to 
a person who employed prisoner to buy stock to 
that amount & advanced the money, is sufficient 
evidence of an intent to defraud that person. — 
R. V. Sheppard (1810), Buss. & Ry. 169, C. C. R. 

4591 . — A jury ought to infer 

an intent to defraud the person who would have to 
pay the instrument if it were genuine, although, 
from the manner of executing the forgery, or from 
that person’s ordinary caution it would not be 
likely to impose on him. Sc although the object was 
general to defraud whoever might take the instru- 
ment, Sc the intention of defrauding, in particular, 
the person who would have to pay the instrument, 
if genuine, did not enter into prisoner’s contem- 
plation. — R. ih Mazagora (1815), Russ. Sc Ry. 
291, 0. C. R. 

Annotatiori : — Ck)nsd. H. v. Harvey (1823), 2 B. & C. 257. 

4592. .] — R. V, Cooke, No. 

4-1 

4593. — B. V. Hill (1838), 

8 C. & P. 274 ; 2 Mood. C. C. 30, 0. 0. B. 

Annotation Refd. R. v. Cooke (1838), 8 C. & P. 582. 

4594. Fraud on creditors by bank- 

rupt.] — On an indictment under Bkpey. Act, 
1861 (c. 134), against a bkpt., charging him with 
fraudulently concealing Sc disposing of goods Sc 
fraudulently omitting transactions Sc inserting 
fictitious transactions in his schedule, the jury 
are to judge as to the intent, in such instances, 
from the general character of the transactions, 
as disclosed in the whole of the evidence, &; to 
consider whether it indicates a scheme Sc design 
on the part of the debtor to obtain the benefit of 
the bkpey. law & relieve himself from his liabilities 
without making an honest disclosure Sc surrender 
of his property for the benefit of his creditors. — 
R. V. Manser (1804), 4 F. & P. 45. 

Annotation : — Reid. Re Howard, Ex p. Stallard (1868), 

3 Ch. App. 408. 

wound inflicted, nor was it sliown in 
what manner the gun bad been loaded. 
The judge told the jury that it was not 
necessary that they should bo satisfied 
that the gun was loaded with slugs or 
shot, but that if they believed it was 
locwled with any substance calculated 
to act like slugs or shot, it was sufficient, 
Sc he left the case to the jury to say, 
upon the circumstantial evidence, 
whether it was so loaded. The jury 
found prisoner guilty : — Held : the 
conviction was right. — R. v. Brady 
( 1839), Jebb, Cr. & Pr. Gas. 257 ; 
1 Craw. Sc D. 105. — IR. 


his finding that the entries w'ere false 
entries ; &, in the absence of any 

satisfactory evidence that there was 
no Intention to defraud, the oon- 
viotion must be sustained. — Parak v. 
K. (1919), 40 N. L. R. 328.— S. AF. 

s, — — , Intent to injure.] — An 
indictment charged prisoner with 
shooting at B., with intent to maim 
Sc disable him, stating, in one count, 
that the gun was loaded with gun- 
powder & leaden slugs, & in another 
ooimt, with gunpowder Sc leaden shot. 
There was no evidence that any ball, 
slug, or shot hewi been found, or any 
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Sect, 6. — Proof : Suh-sect. 3, B.] 

4595. False pretences.] — If a man 

makes statements of fact which he knows to be 
untrue, <Sc makes them for the purpose of inducing 
persons to deposit with him money which he knows 
they would not deposit but for their belief in the 
truth of those statements, & if he intends to use 
the money so obtained for purposes different from 
those for which he knows the depositors under- 
stand from his statements that he intends to use 
it, he has an intent to defraud, although he may 
intend to repay the money if he can, & although 
he may honestly believe, & even have good reason 
to believe, that he will be able to repay it. — 
R. V, Carpenter (1911), 76 J. P. 168 ; 22 Cox, 
C. C. 618. 

Annotation Apia. R. V. Parker & Bulteel (1916), 25 Cox, 
C. 145. 

4596. .] — Where money is 

obtained by pretences that are false, primd facie 
there is an intent to defraud, but the presumption 
may be displaced (Bankes, J.). — R. v, Hammerson 
(1914), 10 Cr. App. Rep. 121, C. C. A. 

4597 . Insolvent bank carrying on 

business.] — The position of a banker differs from 
that of an ordinary trader. The ordinary trader 
by the mere fact that his premises are open & 
that his business is being carried on does not repre- 
sent that he is solvent. 

In the case of a banker, the mere fact of his 
keeping his doors open for business &; carrying 
on business may afford some evidence from which 
a jury may find that he impliedly represents that 
he is solvent. — R. v, Parker & Bulteel (1916), 
80 J. P. 271 ; 25 Cox, C. C. 145. 

4598. Intent to injure.] — R. v, Mawg- 

RIDGE (1706), 1 East, P. C. 276; Kel. 119; 17 
State Tr. 57 ; Holt, K. B. 484 ; Post. 274 ; 84 
E. R. 1107. 

Annotations Refd. II. v. Keite (1096), 1 Ld. Raym. 138 ; 
R. V. Oneby (1727), 1 Barn. K. B. 18; R. v. Doherty 
(1887), 16 Cox, C. C. 306. Mentd. H. v. Simpson (1716), 
10 Mod. Rep. 341; R, v. Francis (1735), Cunri. 165; 
R. V. Adey (1779), 1 Leach, 206. 

4599. .] — Prisoner was indicted for 

setting lire to a mill with intent to injure the 
occupiers thereof : — Held : an injury to the mill 
being the necessary consequence of setting fire to 
it, the intent to injure might be inferred ; for a 
man must be supposed to intend the necessary 
consequence of his own act. — R. v. Farrington 
(1811), Russ. & Ry. 207, C. C. R. 

Annotation : — Consd. R. v. Harvey (1823), 2 B. & C. 257. 

4600. From natural consequences of act — 

Injury to person — Arising from lawful act.] — 
Trespass & assault will lie for originally throwing 
a squib, which after having been thrown about in 
self-defence by other persons, at last put out 
pltf.’s eye. — Scott v. Shepherd (1773), 3 Wils. 
403 ; 2 Wm. Bl. 892 ; 95 E. R. 1124. 

Annotations Eefd. Leame v. Bray (1803), 3 East, 593 ; 
Clifford V. Brooke (1806), 13 Ves. 131 ; Laiigridgo v. Levy 
(1837), 6 L. J. Ex. 137 ; The George & Richard (1871), 
L. R. 3 A. & E. 466 ; Snoesby v. L. & Y. Ry. (1874), 
L. R. 9 Q. B. 263 ; Clark v. Chambers (1878), 3 Q. B. D. 
327 ; Whalley v. L. & Y. Ry. (1884), 13 Q. B. D. 131 ; 
Latham v. Johnson, [1913] 1 K. B. 398. Mentd. Fltz- 
simons v. Inglis (1814), 5 Taunt. 534 ; M‘Laughlin v. 
Pryor (1842), 4 Man. & G. 48 ; Rich v. Basterfiold (1846), 
2 Car. & Kir. 257 ; Gilbertson v. Richardson (1848), 
5 C. B. 502 ; Lock v. Ashton (1848), 13 Jur. 167 ; Shorrod 
V. L. & N. W, Ry. (1849), 4 Exch. 580 ; Coward a. Baddeley 
(1859), 33 L. T. O. S. 125 ; Seymours. Greenwood (1861), 


I 6 H. & N. 359 ; Clark v. Hoskins (1868), 37 L. J. Ch. 561 , 
Holmes v. Mather (1875), 44 L. J. Ex. 176 ; R. v. Ashwell 
(1885), 16 Q. B. D. 190 ; H. M. S. London, [1914] P. 72 ; 
Ruoff V. Long, [1916] 1 K. B. 148 ; Bradley v. Newsom, 
[1919] A. C. 16 ; Weld-Blundell v. Stephens, [1920] 
A. C. 956. 

4601. Arising from unlawful 

act.] — R. V, Farrington, No. 4599, ante. 

4602. .] — Prisoner was the 

first, or almost the first, to leave the gallery of a 
theatre at the close of the performance, & ran down 
the stairs & wilfully put out the gas, & placed an 
iron bar across the doorway. This caused a panic 
among the persons when leaving the gallery, & 
several of them were seriously injured through the 
pressure of the crowd : — Held : prisoner was 
properly convicted of unlawfully & maliciously 

, doing & inflicting grievous bodily harm within 
i the meaning of Offences against the Person Act 
' (c. 100), s. 17. 

Prisoner must be taken to liave intended the 
natural & probable consequences of what he did 
(Lord Coleridge, C.J.). — R. v, Martin (1881), 
8 Q. B. D. 54 ; 51 L. J. M. C. 36 ; 45 L. 444 ; 
40 .1. P. 228 ; 30 W. R. 106 ; 14 Cox, C. C. 633, 
C. C. R. 

Annotations : — Apld. R. V. Halliday (1889), 61 L. T. 701. 
Folld. R. V, Chapin (1909), 22 Cox, C. C. 10. Refd. R. 
V. Clarence (1888), 22 Q. B. D. 23. 

4603. Adulteration of food.] — A 

baker who sells bread containing alum in a shape 
which renders it noxious is guilty of an indictable 
offence, if he ordered the alum to be introduced 
into the bread, although he gave directions for 
mixing it up in a manner which would have 
rendered it harmless. — R. v, Dixon (1814), 4 
Camp. 12 ; 3 M. eSc S. 11 ; 105 E. R. 516. 
Annotations: — FoUd. R. t?. Hicklln (1868), L. R. 3 Q. B. 
360. Refd. A.-G. V. Siddon (1830), 1 Cr. & J. 220 ; R. 
V. Aspinali (1876), 2 Q. B. D. 48 ; U. v. Brailsford, [1905] 
2 K. B. 730. 

4604. Publication inciting sedition.] 

— R. V. Burdett, No. 4569, ante. 

4605. Malice in libel.] — The jury 

having retired for a considerable time, returned 
into ct., & desired to know whether it was neces- 
sary that there should be a malicious intention in 
order to constitute a libel ; to which the judge 
answered, “ The man who publishes slanderous 
matter calculated to defame another, must be 
presumed to have intended to do that which the 
imblication is calculated to bring about, unless he 
can show the contrary ; &, it is for him to show the 
contrary : ” — Held : this answer was correct in 
point of law, & the judge was not bound to answer 
in the affirmative or negative the abstract question 
put to him ; & assuming that a malicious intention 
is necessary to constitute a libel that intention is 
to be inferred from the mischievous tendency of 
the publication itself, unless deft, shows something 
to rebut such inference, & therefore the publication 
of a libel of mischievous tendency having been 
proved, &; deft, not having shown that he published 
it from authority, the jury were bound to And that 
he published it with a malicious intention. — 
R. V. Harvey (1823), 2 B. & C. 257 ; 3 Dow. 
Ry. K. B. 464 ; 2 L. J. O. S. K. B. 4 ; 2 State Tr. 
N. S. 1 ; 107 E. R. 379. 

Annotations .—Reid. R. V. Grant, Ranken & Hamilton 
(1848), 7 State Tr. N. S. 507 ; Nevill v. Fine Arts & 
General Insco., [1895] 2 Q. B. 156 ; R. v. Mimslow, [1895] 
1 Q. B. 758. Mentd. Gumnioe v. Howes (1857), 23 Beav. 


4601 i. From natural consequences 

of act — Injury to person — Arising from 
unlawful act.] — Prisoner was indicted, 
inter alia, under sect. 415 of the 
Criminal Code for being: unlawfully 
in tlio house of P. with intent to com- 
mit an assault on D. The jury, in 


effect, found that prisoner was un- 
lawfully in the house, & committed an 
assault on D. ; — Held : the intent to 
commit the assault was involved in tlio 
committal of it ; the jury could not 
find prisoner guilty of committing an 
assault without finding that he had the 


intent to commit it, &, the being in 
& the Intent concurring in point of 
time, the offence was complete & the 
conviction must bo affirmed. — -R. v. 
Higgins (1905), 38 N. S. R. 328.— 
CAN, 
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4606. Publication injuring public 

morality.] — A society of persons exposed for sale 
at their office a pamphlet. About one half of the 
pamphlet related to casuistical & controversial 
questions which were not obscene, but 'the 
remainder of the pamphlet was obscene, relating 
to impure & filthy acts, words & ideas. A member 
of the society kept & sold these pamphlets with 
the purpose of promoting the objects of the 
society, & exposing what he deemed to be errors 
of the Church of Rome : — Held : notwithstanding 
the object of deft, was not to injure public morals, 
but to attack the religion & practice of the Roman 
Catholic Church, this did not justify his act, nor 
prevent it from being a misdemeanor proper to 
be prosecuted, as the inevitable effect of the 
publication must be to injure public morality ; 
& although he might have had another object in 
view, he must be taken to have intended what was 
the natural consequence of his act. — R. v. Hickltn 
(1868), L. R. 3 Q. B. 360 ; 37 L. J. M. C. 89 ; 
16 W. R. 801 ; 18 L. T. 395 ; 11 Cox, C. C. 19 ; 
sub nom. Scott v. Wolverhampton JJ., 32 J. P. 
533. 

Annotations: — Folld. Steolo v. Brannan (1872), L. R. 7 

C. P. 261. Refd. R. V. Prince (1875), L. R. 2 C. C. R. 154 ; 

It. V. Barraolough, [1900] 1 K. B. 201. Mentd. R. v. 

Adams (1888), 5 T. L. R. 85. 

4607. Crime committed during drunk* 

enness.] — Upon an indictment for murder, where 
there is evidence that prisoner was drunk at the 
time of the commission of the crime, the proper 
direction to the jury is that a man must bo pre- 
sumed to intend the natural consequences of his 
acts, but that that presumption may be rebutted 
by showing that his mind was so affected by the 
drink he had taken that he was incapable of know- 
ing that what he was doing was dangerous — that 
is likely to inflict serious injury. — U. v. Meade, 
[1909] 1 K. B. 895 ; 78 L. J. K. B. 476 ; 73 J. P. 
239 ; 25 T. L. R. 359 ; 53 Sol, Jo. 378 ; 2 Cr. App. 
Rep. 54, C. C. A. 

Annotations : — Consd. Public Prosecutions Director x\ 

Beard, (1920J A. C. 179. Refd. R. v. Honeyands (1914), 

10 Cr. App. Rep. 60. 

4608. — Does not extend to accidental 

acts.] — Prisoner was indicted for shooting with 
intent to resist his lawful apprehension. The 
defence was that prisoner’s gun went off accident- 
ally. In his summing-up, the judge directed the 
jury that a man must be taken to intend the 
natural consequences of his acts, & that it was for 
prisoner, &; not for the prosecution, to satisfy 
them that the gun went off accidentally. Prisoner 
was convicted : — Held : the conviction must be 
quashed as the judge’s direction might have been 
understood by the jury as laying down a proposi- 
tion of law which was not correct, namely, that 
a person must bo taken to intend the consequences, 
not only of his intentional, but also of his accidental 
acts.— R. V, Davies (1913), 29 T. L. R. 350 ; 8 
Cr. App. Rep. 211, C. C. A. 

See, also, Part I., Sect. 2, sub-sect. 2, ante. 

4609. Onus on prosecution — Onus may shift in 
certain cases.] — D. & others were charged under the 
Ireason-Felony Act, 1848 (c. 12), s. 3, with being 
in the possession of certain instruments & explosive 
materials, with intent to use them for the purpose 
of carrying out the objects of certain treasonable 
combinations existing in the United Kingdom & 
abroad: — Held: (1) for the purpose of showing 

evidence might be given showing 
that the only known use hitherto made of such 
instruments &; explosive compounds had been in 
causing destructive explosions to property ; <fc 
the fact of some of these explosions having 


happened out of the jurisdiction of the court did 
not affect the admissibility of the evidence. 

(2) For the purpose of showing a treasonable 
object on the part of prisoners, & negativing any 
private object, evidence might be given of the 
existence, down to a period nearly approaching 
the date of the alleged acts, in the country from 
which the explosives & instruments were brought, 
of a treasonable conspiracy having for its object 
the alteration of the existing form of government 
by violent means, although such evidence did not 
establish that the prisoners were members of, or 
directly connected with, such conspiracy. 

Though the general rule is that the prosecution 
must make out intent, there may be circumstances 
under which the burden of proof is shifted to the 
other side.— R. v. Deasy (1883), 15 Cox, C. 0. 334. 

4610. Sufficiency of proof — Question of fact for 
jury.] — Upon a trial for larceny the question 
whether the goods were taken animo furandi is 
a question of fact for the jury. — R. v. Farn- 
BOROUGii, [1895] 2 Q. B. 484 ; 64 L. J. M. C. 270 ; 
73 L. T. 351 ; 59 J. P. 505 ; 44 W. R. 48 ; 11 
T. L. R. 554 ; 39 Sol. Jo. 691 ; 18 Cox, C. C. 191 ; 
15 R. 497, C. C. R. 

Annotation : — -Refd. R. r. Meyer (1908), 99 L. T. 202. 


4611. Whether special Intent must be proved.] — 

R. V. WooDFALL, No. 4588, ante. 

4612. .] — R. V. Philipps, No. 4589, ante. 

4013. ;j — R. t;. COPPARD (1855), Wills on 

Circumstantial Evidence, 5th ed. 217. 

4014. In murder.] — R. v. Woodburne & 

Coke, No. 4587, aide. 

4015. .] — Indictment for murder. 

Defence that deceased committed suicide. Ver- 
dict “ guilty,” tlie jury adding that they believed 
the act was committed without premeditation. 

“ Y^ou are not asked to say if it were premedi- 
tated or not. If prisoner killed the woman, he 
is guilty of murder. Prosecutor is not bound to 
prove that the homicide was committed from 
malice prepense. If the homicide be proved, the 
law presumes malice ” (Byles, J.). — R. r. 
Maloney (1861), 9 Cox, C. C. 6. 

4616. In manslaughter.] — R. v. Wood- 


BiTRNE & Coke. No. 4587, ante. 

4617. To do grievous bodily harm.]- 


-On 


an indictment for felony under Prevention of 
Offences Act, 1851 (c. 19), s. 7, for maliciously 
throwing stones into a railway carriage, with intent 
to endanger the safety of any person in it, there 
must be evidence of an intent to do some grievous 
bodily harm, such as would support an indictment 
for wounding a particular person with that intent, 
&> if it appear that prisoner’s intention was only 
to commit a common assault on some person in 
the carriage he must be acquitted. — R. v. Rooke 
(1858), 1 F. & F. 107. 

4618. In wounding.] — W., intending to 

frighten, but not to hurt, prosecutor, fired a gun, 
but owing to prosecutor slewing round in his 
boat, the shot wounded him. W. was indicted 
for maliciously wounding with intent to do 
grievous bodily harm. The jury found W. 
guilty of unlawful wounding, under Preventions 
of Offences Act, 1851 (c. 19), s. 5 :—Held : the 
word “ maliciously ” was implied in the words 
“ unlawful wounding,” there was here evidence 
of such malice as to support the finding of the 
jury. — R. V, Ward (1872), L. R. 1 C. C. R. 356 ; 
41 L. J. M. C. 69 ; 26 L. T. 43 ; 36 J. P. 453 ; 
20 W. R. 392 ; 12 Cox, C. C. 123, C. C. R. 

Annotations : — Refd. R. v. Pemblitoii (1874), D* R* 2 ^ 

319 ; R. V, Martin (1881), 8 Q. B. D. 54 ; Allen r. Flood. 

[18981 A. C. 1 ; R. v. Clemens (1898), 78 L. T. 204. 

4019 . In receiving stolen property.] — 
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Sect 6. — Proof: Svib-aect, 3, B, <fc C, ; siib-aect, 4. ^.] 


On an indictment against A. for feloniously 
receiving stolen goods, the property of B., evidence 
was admitted after objection made, of possession 
by A. of other stolen property not the property 
of B., & which, it was shown, must have been 
stolen at different times & from other places. 
The evidence was admitted, on the ground that it 
went to prove a guilty knowledge in W. On a 
case reserved i — Held : the evidence was inad- 
missible. 

Whatever may be the rule respecting the 
admissibility of such evidence on an indictment 
for receiving stolen goods with a guilty knowledge, 
in the present case this evidence merely went to 
show that prisoner was ii; possession of other 
property which had been previously stolen in 
Dec., & not that he had received such property 
after it had been stolen. The mere possession of 
stolen property is evidence of stealing & not of 
receiving, & to admit such evidence in the present 
case would be to allow prosecutor, in order to 
make out that a prisoner had received property 
stolen in Mar. with a guilty knowledge, to show 
that prisoner had stolen some other property 
from another place & belonging to other persons 
in the previous Dec. (Alderson, B.). — R. v. 
Oddy (1851), 2 Den. 204 ; T. & M. 693 ; 4 New 
Sess. Cas. 602 ; 20 L. J. M. C. 198 ; 17 L. T. O. S. 
136 ; 15 J. P. 308 ; 15 Jur. 517 ; 5 Cox, C. C. 
210, C. C. R. 

Annotations : — Consd. Makln v. A.-G. for New South Wales, 

[1894] A. C. 57 ; K. v. Bond, [1906] 2 K. B. 389. Reid. 

K. V. Richardson (1860), 2 F. & F. 343 ; Parker v. Green 

(1862), 2 B. & S, 299 ; R. v. Francis (1874), 22 W. R. 

663 ; R, V. Carter (1884), 50 L. T. 596 ; R. v. OUIr, [1900] 

2 Q. B. 758 ; Thompsons. R., [1918] A. C. 221. Mentd. 

R. V. Green (1852), 3 Car. & Kir. 209. 

4620. In malicious damage to property.] — 

The word “ maliciously ” in Malicious Damage 
Act, 1861 (c. 97), s. 61, requires that an act to 
be criminal within that sect, should be done 
wilfully. 

A conviction under that sect., for unlawfully 
&> maliciously committing damage above the 
value of £5 to a house, where deft., after fighting 
in a crowd in the street near the window of the 
house, separated himself from the crowd, picked 
up a stone, threw it at one of the persons with 
whom he had been fighting, missed his aim, 
& hit a plateglass window above the value of 
£6 in the house, but did not intend to break the 
window, was quashed. — R. v. Pembliton (1874), 
L. R. 2 C. C. R. 119 ; 43 L. J. M. C. 91 ; 30 L. T. 
406 ; 38 J, P. 454 ; 22 W. R. 553 ; 12 Cox, C. C. 
607, C. C. R. 


Annotations: — Distd. R. v. Latimer (1886), 17 Q. B. D. 
359 . Consd. R. Faulkner U877), 13 Cox, C. C. 650. 

Refd. R. V. Welch (1875), 33 L. T. 753 ; R. v. Martin 
(1881), 8 Q. B. D. 54 ; Hall r. Richardson (1889), 6 
T. L. R 71. 


C, Confession by Accused. 

4621 . Whether sufficient without corroboration — 
General rule.] — A confession properly proved in 
law needs no corroboration to found a conviction, 
although in practice there is invariably some corro- 
boration. — R. V. Sykes (1913), 8 Cr. App. Rep. 
233, C. C. A. 

4622. .]- — It is doubtful whether a 

crime can be established without other evidence 
than that of prisoner’s confession. — R. v. Edgar 


(1831), 2 Russell on Crimes & Misdemeanours, 8th 
ed. p. 1996, n. 

Annotation: — ^Rold. R. v. Sullivan (1887), 16 (3ox, O. C. 

347. 

4023. Manslaughter.] — The evidence 

against prisoner charged with manslaughter was 
an admission, on his part, that, unfortunately, he 
was the man who shot deceased ; & the fact that 
on their coming together, apparently not in ill 
humour, from the South Metropolitan (Jemetery, 
where prisoner was a watchman, but with which 
deceased had no connection, prisoner said to the 
deceased, “ Now, you mind, don’t let me see you 
on my premises any more.” At the ttae this was 
said, the wound had been given of which deceased 
eventually died ; — Held : in point of law, the 
evidence was sufficient to sustain the charge. — 
R. V. Morrison (1837), 8 C. & P. 22. 

4624. To prove identity.] — Wliere a felon 

is condemned, & escapeth, & is retaken, upon con- 
fession that he is the same party execution may 
be awarded. — M iddleton’s Case (1617), Poph. 
131 ; 79 E. R. 1233. 

4625. Murder.] — A boy of ten may be con- 

victed of murder on his own confession together 
with circumstances tending to corroborate it. — 
R. V. York (1748), Post. 70, C. C. R. 

4626. .] — Weak circumstantial evi- 

dence may be strongly corroborated by a con- 
fession. — R. V. Shawcross (1909), 2 Cr. App. 
Rep. 286, C. C. A. 

4627. Sending threatening letter.] — 

Prisoner was indicted for sending a threatening 
letter. The only evidence against him was his 
own statement, that he should never have witten 
it, but for W. : — Held : this was not sufficient. — 
R. V. Howe (1836), 7 C. & P. 268. 

4628. On proof of the confession.] — R. v. 

Wheeling (1789), 1 Leach, 311, n. 

Annotation .—Refd. R. v. Sullivan (1887), 16 Cox, C. C. 347. 

4629. .]— R. r. Price (1837), 1 J. P. 2. 

4630. On proof of an offence having been 

committed.] — Prisoner’s confession is sufficient 
ground for a conviction, though there is no other 
proof of his having committed the offence, or of 
the offence having been committed, if that con- 
fession was in consequence of a charge against 
prisoner. — R. v. Eldridge (1821), Russ. & Ry. 
440, C. C. R. 

Annotation : — Refd. R. V. Falkner & Bond (1822), Russ. & 

Ry. 481. 

4631. .] — Prisoner’s confession is suffi- 

cient ground for a conviction, though there is no 
other proof of his having committed the offence, 
or of the offence having been at all committed, 
if such confession was in consequence of a charge 
against prisoner. — R. v. Falkner & Bond (1822), 
Russ. & Ry. 481, C. C. R. 

Annotations R. r. Bond (1850), 4 Cox, C. C. 231 ; 

R. V. Sullivan (1887), 16 Cox, C. C. 347. 

4632. .] — The confession of prisoner 

before a magistrate is sufficient ground to warrant 
a conviction, though there is no positive proof 
aliunde that the offence was committed. — R. v. 
White (1823), Russ. & Ry. 508, C. C. R. 

4633. .] — ^Confession of prisoner is 

evidence against him, without positive proof 
aliunde of the offence having been committed. — 
R. V. Tippet (1823), Russ. & Ry. 509, C. C. R. 
Annotation .—Refd. R. v. Sullivan (1887), 16 Cox, C. 0. 347. 

4634. Larceny.] — Prisoner, indicted 
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4621 1. Whether sujfficient uyithout cor- 
roboration — General rule. ] — A confes- 
sion is Bufflolent to warrant a con- 
viction. — R. V. Graf (1909), 13 

O. W. R. 1133 ; 19 O. L. R. 238 ; 15 


Can. Crim. Cas. 103. — CAN. 

Treason.] — R. v. Sprots 

(1608), 2 State Tr. 097.— IR. 

4630 i. On proof of offencehaving 

been committed.]— There must bo some- 


thing more than accused’s own ad- 
mission or even confession ; there 
must also be some independent evi- 
dence of the crime having been com- 
mitted. — R. r. Tshingwayo & UzuLU, 
[1914] E. D. L. 472.— S. AF. 
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for stealing two heifers, said, “ I drove away two 
heifers from the World's End Dolver.” The prose- 
cutor’s farm was called by that name, but he 
could not swear that there was not any other of 
the same name in the neighbourhood ; — Meld : 
this was insufficient to warrant a conviction. — 
R. V. Tuffs (1831), 6 O. & P. 167. 

Annotation : — ^Rofd. R. v. Stillivan (1887), 16 Cox, C. C. 347. 

*"4635. J — R. V. Burton, No. 

4677, ante. 

4636. Where offence not completed In law.] 

— ^Prisoner cannot be convicted on his own con- 
fession where there is express evidence that the 
offence has not been completed in point of law. — 
R. V. Salter (1840), 4 J. P. 189. 

4637. Question for Jury.] — R. v. Kersey, 

No. 4574, ante. 

4638. Negatived In part — By other evidence.] — 

A voluntary confession of participation in a 
crime negatived, in part, by other evidence is 
evidence of prisoner’s guilt to go to the jury. — R, 
V. Sutcliffe (1850), 16 L. T. O. S. 371 ; 4 Cox, 
0. C. 270. 

4639. Bigamy— Proof of first marriage.]— In a 

case of bigamy there ought to be some proof of 
the first marriage beyond the mere statement of 
prisoner while in custody ; therefore, where a man 
went to a police-station & stated, that he had com- 
mitted bigamy, & when & where the first marriage 
took place, & while in custody signed a statement 
to the same effect, the judge thought this, though 
some evidence of the first marriage, was not 
sufficient, & so told the jury. — R. v. Flaherty 
(1847), 2 Car. & Kir. 782, 


evidence is frequently rejected which tends to 
prejudice deft, and prevent a fair trial (Lush, J.). — 
hurst r. Evans, [1917] 1 K. B. 362 ; 86 L. J. K. B. 
305 ; 116 L. T. 252 ; 33 T. L. R. 96. 

Annotations : — Mentd. Compania Marltima of Barceiona v. 

Wishart (1918), 87 L. J. K. B. 1027 ; Munro, Brioe v. 

War Risks Assocn., [1918] 2 K. B. 78. 

4646. Special rules in criminal cases — Admissions 
cannot be made.] — Where there are two prose- 
cutions against the same person for felony, the 
judge will not, even by consent, take the evidence 
of the first trial, as given in the second, but the 
witnesses may be re-sworn in the second case, 
& their evidence read over to them from the 
judge’s notes. 

I doubt whether that can be done, even by 
consent, in a case of felony : though I know that 
it may in cases of misdemeanour (Patteson, J.). — 
R. V. Foster (1836), 7 O. & P. 495. 

4647. .] — On the trial of an indict- 

ment for perjury on the Crown side of the assizes, 
where it appeared that the aitornies on both sides 
had agreed that the formal proofs should be 
dispensed with, & that that part of prosecutor’s 
case should be admitted, the judge would not 
allow this admission, & prosecutor not being 
prepared with the formal proofs, deft. was acquitted . 
A judge will not allow a criminal case upon the 
Crown side of the assizes to be tried on admissions 
of this sort, unless they be made at the trial by 
deft, or his counsel. — R. v. Thornhill (1838), 
8 C. & P. 575. 

4648. - — - - Except in case of misde- 


SuB-SECT. 4.— Method of Proof. 

A. In General. 

4640. Rules of evidence the same in civil & 
criminal cases.] — R. v. Watson, No. 4220, ante. 

4641. — - — .]--The rules of evidence are exactly 
the same in civil & criminal cases, &; in both it 
is in the discretion of the judge how far he will 
allow the examination in chief of a witness to be 
by leading questions, or to assume the form of a 
cross-examination. — R. v. Murphy (1837), 8 
C. & P. 297. 


Awtwialions : — Mentd. R. v. Blako (1841), G Q. B. 
K. V. O'Connell (1844), 5 State Tr. N. 8. 1. 
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4642. -7-7-.] — The rules of evidence are the 
same in civil & criminal cases. — Leach v. Simpson 
(1839), 5 M. & W. 309 ; 7 Dowl. 513; 3 Jur. 654; 
151 E. R. 132. 


4643. .] — R. V. Francis, No. 4056, ante. 

4644. Enforcement modified in criminal 

cases.] — R. v. Christie, No. 3811, ante. 

4645. .] — Assuming the burden of 

proving a theft by pltf.’s servant to lie on deft., 
he niight establish such a theft by evidence which 
possibly might not be admitted or sufficient to 

in a criminal prosecution. Evidence 
that two days before the theft the servant was 
seen in conference with three notorious thieves 
was admissible to prove his complicity. 

I doubt whether the evidence would have been 
^ criminal prosecution, not because 


4646, ante. 

4650. Governing principle of proof.] — The 

governing rule & principle of English criminal 
law is that the question is not simply whether the 
person charged is guilty or not guilty, but whether 
the prosecution proves the case strictly & in form 
(Lord Esher, M.R.). — Cotterill v. Lempriere 
( 1890), 24 Q. B. D. 634 ; 59 L. J. M. C. 133 ; 
62 L. T. 695 ; 54 J. P. 583 ; 6 T. L. R. 262 ; 17 
Cox, C. C. 97, D. C. 

Annotations : — Mentd. R. v. Hanlccy, etc. JJ. (1905), 93 L. T. 
107 ; Exp. Norman (1915), 114 L. T. 232 ; R. v. Jones, 
Exp. Thomas, [1921] 1 K. B. 632. 

4651. .] — A person accused of crime in 

this country can properly be convicted in a ct. 
of justice only upon evidence which is legally 
admissible & which is adduced at his trial in legal 
form & shape (Lord Alverstone, C.J.). — 
R. V. Tibbits, [1902] 1 K* B. 77 ; 71 L. J. K. B. 
4 ; 85 L. T. 521 ; 66 J. P. 5 ; 50 W. K. 125 ; 
18 T. L. R. 49 ; 46 Sol. Jo. 61 ; 20 Cox, C. C. 70, 
C. C. R. 

Annotation : — Mentd. R. v. Niold (1909), Times, Jan. 27. 

4662. Weight of presumptions.] — A slight or 
probable presumption only has little or no weight : 
but a violent presumption amounts in law to 
full proof, that is, where circumstances speak so 
strongly, that to suppose the contrary would be 
absurd . . . where that presumption necessarily 
arises from circumstances, they are more con- 
vincing & satisfactory than any other kind of 
evidence, because fact cannot lie (Legge, B.). — 
R. v. Blandy (1752), 18 State Tr. 1117, 1186. 


k/c\^ciiV4.ou lUL cu 


4639 i. Bigamy — Proof of first mar- 
riage.] — Upon an indictment for 

marriage must be 
strictly proved as a marriage de jure. 
Evidence of a confession by prisoner 
or his first marriage is not evidence 
upon which he can be convicted. — 
can’ (1890), 20 O. R. 212.— 


PART XII. SECT. 6, SUB-SECT. 4.— A. 

4640 i. Rules of evidence the same in 
^ criminal cases.] — There is no 
dilTeronoe between the rules of evidence 
J production of documents in 
Jordan 

(1876), 14 N. S. W. S. C. R. 296. — AUS. 
a. Whether X-ray photographs ad- 


“XV. Vm xj u rxixyxj X X , J 

missihlc .] — At a trial of a person 
accused of wounding with intent to 
cause grievous bodily harm. X-ray 
photographs of the wounds Inflicted 
may be tendered In evidence by the 
doctor, by whose direction they wore 
taken, &; may be shown to the jury. — 
K. V. Ashe (1922), 39 Can. Crlm. Cas. 
193 ; 60 N. B. R. 82.— CAN. 
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Sect. 6. — Proof: Sub-sect. 4, B.^ C., D., E. F. 

Sects. 7 jfc 8.] 

B. Discovery and Inspection. 

4654. Production of documents — By accused.] — 

The ct. will never compel deft, in a criminal pro- 
secution to produce evidence against himself. 
The ct. will not compel the production of books 
of a private nature in favour of a person who has 
no interest in them. — R. v. Worsenham (1701), 

1 Ld. Kaym. 705 ; 91 E. R. 1370. 

4655. .] — A man shall not be com- 

pelled to produce or give a copy of books cf a 
private nature particularly if the object is to 
obtain evidence in support of a criminal prose- 
cution against him. — R. v. Mead (1703), 2 Ld. 
Raym. 927 ; 92 E. R. 119. 

Annotaiion Re!d. H. r. Purnell (1748), 1 Wils. 239. 

4656. .] — No inspection of books by 

a prosecutor of a misdemeanour. — R. v. Cornelius 
( 1744), 2 Stra. 1210 ; 93 E. R. 1133. 

Annotations :—ToM. K. i*. Purnell (1747), 1 Wm. Bl. 37. 

Refd. Entick r. Carrington (1705), 2 Wils. 275; R. v. 

Shelley (1789), 3 Term Rep. 141. 

4657. .]~On an information against 

a magistrate of a corpn. for misdemeanour, the 
ct. will not grant a rule to inspect the books of 
the corpn. to furnish evidence. — R. v. Purnell 
( 1748), 1 Wm. Bl. 37 ; 1 Wils. 239 ; 90, E. R. 20. 

A nnotaiions : — Folld. R. V. Heydon (1702), 1 Wm. Bl. 351. 

Refd. Entick v. Carrington (1705), 2 Wils. 275 ; R. r. 

Shelley (1789), 3 Term Rep. 141 ; R. v. Holland (1792), 

4 Term Rep. 091. 

4058 . j — \ j^ule to compel a corpn. 

to furnish evidence from their books in a criminal 
prosecution was denied. — R. v. Heydon (1762), 

1 Wm. Bl. 351 ; 90 E. R. 195. 

4659. .] — A.-C. V. Le Merchant 

(1772), 2 Term Rep. 201, n ; 100 E. R. 109. 
Annotations : — Refd. CateH v. Winter (1789), 3 Term Rep. 

306. Mentd. Wilson v. Rn, stall (1792), 4 Term Rep. 753 ; 

R. r. Dovvnharn (1858), 1 F. & F. 380. 

4660. .]- Anon (1773), Lofft. 321 ; 

98 E. R. 073. 

4661. — — By prosecutor.] — Where an informa- 
tion is filed by the A.-Cr. against tin officer of 
the East India Co., on charges of delinquency 
there, founded upon tlie report of a board of 
inquiry in India, deft, has no right to have an 
inspection of that report, nor has this ct, any ' 
discretionary power to grant it. — R. v. 11oj.land 
( 1792), 4 Term Rep. 091 ; 100 E. K. 1248. 

4662. — — - ^ .] — On an indictment in the 

Central Criminal Ct., for obtaining money by j 
a false pretence that a parcel contained certain 
letters of prosecutrix to prisoner, which he had 
promised, for a valuable consideration, to give 
up, & which had been seized under a search 
warrant, a judge on the rota for the session, after 
the session had opened, made an order in favour 
of prisoner for an inspection of the letters, but 
the judge in chambers has no such power althougli 
on the rota of the Central Criminal Ct., if the 


session has not been opened & the ct. is not sitting, 
the Central Criminal Ct. being an intermittent 
ct. — R. V. CoLUCCi (1861), 3 P. & F. 103. 

4663. Inspection of defendant’s bank account — 
By prosecutor — Bankers’ Books Evidence Act, 
1879 (c. 11), s. 7.] — A magistrate before whom 
criminal proceedings are being taken has power to 
make an order, under the above sect, for prosecutor 
to inspect & take copies of entries in the books 
of a bank at which deft, keeps an account. — 
R. V. Kinghorn, [1908] 2 K. B. 949 ; 72 J. P. 
478 ; 25 T. L. R. 219 ; sub nom. R. v. Kinghorn, 
Ex p. Dunning, 78 L. .T. K. B. 33 ; 99 L. T. 794 ; 
21 Cox, C. C. 727. 

C. Evidence on Commission. 

I 4664. Not permitted in criminal cases.] — A rule 
was made upon prosecutor to show cause wliy the 
trial should not be put off, one of deft.’s witnesses 
not being able without danger of her life to appear 
at the trial. Prosecutor offered to allow her testi- 
mony to be taken before a judge, but the ct. said, 
they never suffered it to be done in criminal 
cases. — R. Budgel (1727), 1 Barn. K. B. 20 ; 

94 E. R. 13. 

4665. — .] — Evidence on Commission Act, 

1830 (c. 22). s. 4, which gave power to the ct. to 
issue commissions in certain cases for the ex- 
amination of vdtnesses, did not apply to indict- 
ments. — R. V. Briscoe (1833), 1 Dowl. 520. 
Annotation: — Folld. R. v. Upton St. Leonard’s (184 7), 10 

Q. B. 827. 

4666. .] — An order for the examination of 

a witness resident in England but unable from 
illness to attend the trial cannot be made in a 
criminal pr()socution either by the common law 
authority of the ct. or under Evidence on Com- 
mission Act, 1830 (c. 22), s. 4. — R. v. Upton 8t. 
Leonard’s (Inhabitants) (1817), 10 Q. B. 827 ; 
2 New Pract. Cas. 272; 17 L. .1. M. C. 13; 9 
L. T. O. S. 240; 12 J. P. 120; 12 Jiir. 11 ; 2 
Cox, C. C. 254 ; 110 E. H. 313. 

Annotation: — Refd. Bailey Macuinlay, etc. (1819), 19 

L. J. g. B. 73. 

4667. .] — An application having been made 

on the part of the prosecution in a case of felony 
to examine a witness before the master on 
ground that he M^as about Id leave tliis country 
for China, prisoner consenting to such application : 
— Held : the ct. coiild not act on sucli consent in 
a case of felony, & had no power to make such 
order. — R. v. Bignell (1851), 10 L. T. O. 8. 394 ; 
15 J. P. 110. 

, 4668. Permitted in special case on application of 

I accused.] — The ct., upon application of deft., 

I postponed the trial of an information for a mis- 
I demeanour, upon deft.’s consenting by writing 
und€T his own hand, to the examination upon 
I interrogatories of a witness for the Crown. — R. v. 

' Morphew (1814), 2 M. & S. 002 ; 105 E. R. 500. 


PART XII. SECT. 6. SUB-SECT. 4.— C. 

4664 i. Not 'permitted in criminal 
casts .] — ■ Where evidence has been 
taken on commission before the trial, 
the mere fact of an omission to ol)ject 
to it before the comr. cannot impair 
the rule that it is the dutv of the 
presiding judge at a criminal trial to 
allow only admissible evidence G) go 
to the jury. — R. v. Hawkes (1915), 
32 W. L. R. 720 ; 9 W. W. R. 445 ; 
25 I). L. R. 631.— CAN. 

4664 ii. .]~At the trial of a 

person for an offence under sect. 411 
of the Penal Code, the Ct. of Session, 
under Evidence Act, 1872, s. 33, used 
against accused the evidence of the 


owner of the property lu respect of 
which accused was charged, & of his 
wife taken by commission during the 
inquiry, & the evidence of the servant 
of those persons taken at the inquiry, 

& also t he evidence of the owner of the 
property taken during the trial under 
a commission issued by the sessions 
judge under sect. 503 of the Criminal j 
Procedure Code : — Held : the sessions 
judge had improperly admitted such 
evidence. — R. v. Burke (1884), I. L. R. 

0 All. 224.— IND. 

b. Testimony for use in foreign 
court — Examiner to he accused. ] 
Letters rogatory were issued from a 
French (;t. seeking the aid of the 


S\ii)eri()r Ct. of Canada in obtaining 
the testimony of a person within tlie 
jurisdiction of the Ontario Ct. in 
relation to criminal T)roceedingH pending 
against him in the French Ct. : — Held : 
an order sliould bo made under 
Canada Evidence Act, R. C., 1900 
(c. 145), 8. 41, for the examination 
upon oath in Ontario of tho person 
referred to & commanding his attend 
anco for examination, leaving it to 
liim to object, if he should see fit, to 
\mdergo any examination or to answer 
any questions upon the ground that 
to answer might incriminate him. — 
He ISLER (1915), 34 O. L. R. 375 ; 
9 O. W. N. 18.— CAN, 
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Z>. Depositions taken Abroad, 

4669. Under mandamus from Hinge's Bench — I 
Misdemeanours committed abroad.] — B. v, Picton 
1805), 30 State Tr. 225. 

innotations: — Mentd. Lacon v. HifferhiR (1822), 3 Stark. 
178 ; Barnes v. Stuart (1834), 1 Y. & O. Ex. 119 ; De 
Bode’s Case (1845), 8 Q. B. 208 ; Scott v. Seymour (1862), 

1 H. & C. 219 ; lie Eyre, (1868), 16 W. B. 764 ; Anderson 
V. Gorrie, [1895] 1 Q. B. 668. 

4670. .] — An information was filed 

)y the A.-G., under East India Oo. Act, 1793 
c. 52), s. 62, against an officer of the East India 
jo., for recieving gifts in India. A mandamus 
vas granted under East India Co. Act, 1773 
c. 63), wS. 40 for the examination of witnesses in 
,he Supreme Ot. at Madras. One of the witnesses 
here gave in evidence certain original accounts, 
:opies of wlach were returned to the Ct. of Q. B. 
)y the Supreme Ct. at Madras, with the examina- 
ions : —~JIeld : on the trial of the information in i 
he Ct. of Q. B., these copies were not receivable ' 
a evidence, &; the Ct. at Madras should have 
ransmitted the original accounts to the Ct. of 
J. B. — B. V, Douglas (1845), 1 Car. & Kir. 670 ; 

New Pract. Cas. 267, N. P. 

4671. Depositions taken by consul — Merchant 
;eamen Act, 1844 (c. 112), ss. 58, 59.] — Scvnhle : 
Lepositions taken by a consul abroad under the 
bbove Act, & returned to tliis country certified 
inder the consular seal to have been duly taken, 
^re admissible in evidence under Mercantile 
/larine Act, 1850 (c. 93), s. 115 without further 
►roof, althoi^gh it appears from extiinsic evidence 
hat the witnesses gave their evidence in a foreign 
Einguago, which was translat<‘d into English to 
nisoner, A inserted in tlie (lepositions by the • 
onsul . 

such depositions are admissible 
after the examination of each 
Gtness, asked prisoner whether he had anything 

0 say, & on prisoner saying he knew nothing 
bout the witnesses, proceeded to examine the 

1 ext witness without expressly tcdling prisoner 
hat he might put questions to the witness. 

Qa. : whether depositions of witnesses, contain- 
rig a great portion of liearsay evidence are 
dmissible. 

Qu. : whether the judge has power to strike 
ut the portion that consists of such hearsay 
vidence, & admit the residue. — B. v. Bussell 
1852), 6 Cox, C. C. 70. 

4672. Merchant Shipping Act, 1854 (c. 104), 

. 270.] — A witness whose evidence had been taken 
broad by the British Consul under sect. 270 of 
he above Act, was captain of a British sailing 
essel, which was stated, after examination of the 
fficial records, by an officer of the Board of Trade, 
ever to have been in this country. When some 
f the other witnesses left the captain, he was in 
harge of the vessel at Bordeaux, but it v^as not 
nown where she was then bound for, or whether 
lie had since sailed : — Held : it was sufficiently 
roved that the witness was not in the United 
dngdom, &; his deposition was accordingly ad- 
litted in evidence. — B. v, Anderson (1868), 32 
• P. 700 ; 11 Cox, C. C. 154. 

4673. — — .] — Witnesses whose evidence 

ad been taken abroad by the British Vice- 
onsul under sect, 270 of the above Act, were 
fficers of a British sailing vessel, which was stated. 


after examination of the official records, by an 
officer of the Board of Trade never to have been 
in this country : — Held : it was sufficiently proved 
that the witnesses were not in the United Kingdom, 
the depositions were accordingly admitted in 
evidence.- B.. v. Conning (1868), 32 ,J. P. 199; 
1 1 Cox, C. C. 134. 

4674. .] — Witnesses whose evidence 

had been duly taken at New York by the British 
Consul-General under sect. 270 of the above Act, 
were seamen of a British sailing vessel which was 
proved by affidavits to be still at sea & none of 
the witnesses were likely to be in the United 
Kingdom for many months : — Held : the affidavits 
sufficiently proved that the witnesses were out 
of the United Kingdom, their depositions were 
read & prisoner convicted & sentenced. — B. r. 
Stewart (1876), 13 Cox, C. C. 296. 

U. Idenilficaiion of Accused. 

See Sect. 2, ante. 

F. Corrohoration. 

See Sect. 11, sub-sect. 4, post. 


Sect. 7. -BEST EVIDENCE. 

See Evidenc^k. 


Sect. S.—HEARSAY EVIDENCE. 

See, generally, Evidence. 

4675. Statement by deceased person — Made in 
the course of employment— In absence of accused.] 

' Bland Y, No. 4652, ante. 

4677. .] — (k>nversations Ix'tween 

deceased & othci’s, immediately prectaling her 
death, are admissible in order to show the con- 
dition she was in at the time of making a par- 
ticular statement. — B. v. Dalmas (1844), 3 

I.. T. O. S. 243 ; 9 .T. P. 120 ; 1 Cox, C. C. 95. 

4678. .] — On a trial for murder by 

poisoning, statements made hy decejised in con- 
versation shortly before tlie time at which the 
poison is supposed to have been administered, are 
evidence to prove the state of his health at that 
time. — B. v. .Johnson (1847), 2 Car. & Kir. 354. 

4679. — In absence of accused.] — A 

complaint by a deceased cliild of being hungry, 
although made in the absence of prisoners, was 
admitted in evidence. — B. r. ('onde (1867), 10 
Cox, C. C. 547. 

Annotations : — ^Mentd. H. v. Gibbiiis & Proctor (1918), 82 

.L P. 287 ; Jl. V. Chattaway & C^hattaway (1922), 17 

Cr. App. Rep. 7. 

4680. .] — Upon an indictment- 

of murder, statements made by decetised, in the 
absence of prisoner, are admissible as evidence of 
the bodily condition of deceased, so far as they 
relate to symptoms contemporaneous with the 

' making of the statement-, in order to prove" that 
! her death resulted from the condition she was 
I then in. Such statements are, however, inadmis- 
sible so far as they narrate the cause of the 
symptoms, & cannot be given in evidence to prove 
that the condition of deceased was caused hy the 


PART XII. SECT. 8. Bend it back to bo corroctod. — Be 

^.General rule Inadmissible.]— Shiells (1846), Arkley. 171.— SCOT. 

In a medical report to d. .] — In the trial of a 

" "ny statement of circumstances i foreigrner, a seaman on board of a 
iimPo hearsay evidence, & | foreign ship, lor the crime of assault, 

uon a report containing such a state- special defences were lodged for the 
eut is given in, the sliorltt ought to I panel setting hu’th inter alia that the 


crime had been committed not by him 
but by another seaman also a foreigner 
on board the same vessel, & that the 
said seaman who w'as now out of the 
country, had made verbal statements 
& had also signed a written document, 
confessing his own guilt & absolving 
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Sect 8. — Hearsay evidence. Sects, 9, 10, 11 12 ; 

Sub-sect , 1. ] 

act of any particular person. — R. v, Glostbr 
(1888), 16 Oox, C. 0. 471. 

Anrwtaiiona: — ^FoUd. R. v, Thomson, [1912] 3 K. B. 19. 

Mentd. R. v. Abbott (1903), 67 J. P. 151 ; R. v. Perry, 

11909] 2 K. B. 697. 

4681. In presence of accused.] — R. 

V, Black, No. 4162, ante. 

Statements against interest .] — See Evi- 
dence. 

4682. Proof of marriage — Evidence of reputation 
& cohabitation.] — R. v, Atkinson (1814), 1 Russell 
on Crimes & Misdemeanours, 8th ed., p. 103. 

4683. .] — Where, on the trial of a 

man & woman for larceny, it appears by the 
evidence that they addressed each other as hus- 
band & wife, & passed & appeared as such, & were 
so spoken of by the witnesses for the prosecution, 
it will be for the jury to say whether they are 
satisfied that they are in fact husband & wife, 
even though the woman pleaded to the indictment 
which described her as a single woman. In such 
a case a female prisoner ought not to be indicted 
as a single woman. — R. v. Woodward (1838), 8 
C. & P. 561. 

See, also, Part I., Sect. 5, sub-sect. 4, ante ; 
Part XXVII., Sect. 1, post, 

4684. Fact of & result of inquiries.] — A witness 
having stated that, by inquiries, he traced prisoners 
from place to place : — Held : the witness might 
properly say that he made inquiries, & in con- 
sequence of directions given to him in answer to 
those inquiries, he followed prisoners from place 
to place until he apprehended them. — R. v, 
Wilkins (1849), 4 Cox, C. C. 92. 

4685. — .] — Deft, was charged with con- 

spiring with two other persons to obtain goods 
by false pretences from various tradesmen. During 
the trial a deputy cliief constable was called & 
asked, with reference to a shop opened by one of 
the persons charged, who had pleaded guilty, 
“ Did you make inquiries as to whether any trade 
had been done ? ” The answer was, “ I did.” 
He was then asked “ Did you, as a result of such 
inquiries, find that any trade had been done ? ” 
& he answered, “ I did not ” : — Held : tliis evi- 
dence was inadmissible, & the conviction must be 
quashed. — R. v. Saunders, [1899] 1 Q. B. 490 ; 
68 L, J. Q. B. 296 ; 80 L. T. 28 ; 63 J. P. 1.50 ; 
15 T. L. R. 186 ; 43 Sol. Jo. 245, C. C. R. 
AnvMafions : — Mentd. JJ. u. Albntt & Screen (1910), 6 Cr. 

App. Rop. 55; K. v. Yeldham (1922), 128 L, T. 28. 

4686. .] — Applt. had set up an alibi, & had 

got the governor of the prison to wTite a letter to 
a shopkeeper in L., making inquiries as to prisoner’s 
movements ; a reply was received to the effect 
that a police constable had called at the shop & 
would communicate with B. The chairman read 


that letter to the jury in his summing up, & at 
that point B. was called into the witness box & 
gave hearsay evidence as to applt. having been 
seen in L., but not on the day on which the burglary 
was committed : — Held : the evidence was clearly 
inadmissible. — R. v, Campbell (1912), 77 J. P. 
96 ; 8 Or. App. Rep. 76, 0. C. A. 

4687. Conversation with a witness not called.] — 
Applt. was convicted of stealing a pair of glasses 
in a shop. The witness for the Crown who spoke 
of the theft at the police ct. said that the glasses 
stolen were Zeiss glasses. This witness was ill at 
the time of the trial, & being unable to attend, 
his depositions at the police ct. were read. A 
pair of glasses were produced from the custody of 
a pawnbroker, which the prosecution alleged to 
be the stolen glasses. These glasses were identified 
by another witness as the property of the firm 
from whom the pair of glasses had been stolen, 
but he said that these glasses were Busch glasses. 
He explained the inconsistency by stating that the 
other witness who was ill had made a mistake at 
the police ct. in saying that the stolen glasses wei‘e 
Zeiss glasses, & that he knew this mistake had been 
made as the other witness had told liim so. The 
ct. quashed the conviction on the ground that the 
judge at the trial had not told the jury to ignore 
the conversation spoken to between the two wit- 
nesses as being hearsay, but had, on the contrary, 
suggested to the jury what it was likely Hie witness 
who was ill might have said had he come into the 
box & given evidence. — R. v, Ruffino (1911), 
76 J. P. 49 ; sub nom, R. v. Rufino, 7 Cr. App. 
Rep. 47, C. C. A. 

4688. Existence of rumour.] — Evidence of the 
fact of a rumour is no evidence of the knowledge 
of a particular individual & is not witliin any of 
the exceptions to the rule wliich excludes the 
reception of hearsay evidence. — R. v. Gunnell 
(1886), 55 L. T. 786 ; 51 J. P. 279 ; 3 T. L. R. 
209 ; 16 Cox, C. C. 154, C. C. R. 

4689. As evidence for defence — Perjury — State- 
ment made by witness now dead.] — On a prosecu- 
tion for perjury, where, on the part of the pro- 
secution, the depositions of a deceased person were 
offered in evidence, & upon the cross-examination 
of prosecutor’s witness, certain declarations of 
deceased witness, not upon oath, were proved for 
the purpose of corroborating the facts stated in 
his depositions, in a matter material to deft. : — 
Held : evidence of such declarations was not 
admissible. — R. v, Parker (1783), 3 Doug. K. B. 
242 ; 99 E. R. 634. 

4690. To rebut contents of dying declara- 

tion.] — In an indictment for manslaughter, it is 
not competent to prisoner to give evidence of a 
statement made by deceased, as to the cause of 
the accident 24 hours after it had occurred, unless 
any dying declarations had been proved on the 


the panel ; — Held : it was not compe- 
tent to prove the verbal Btatemonts 
by the evidence of those persons to 
whom they were made . — He Cavalari 
(1854), 1 Irv. 564.— ^SCOT. 

4687 i. Conversation with witness not 
called .} — A person was convicted in a 
ct. of petty sessions for an offence 
under Police Offences Act, 1890, 
Part IV. At the trial, evidence was 
given hy a witness for the prosecution 
that another person had stated certain 
facts with regard to aeousod. The 
person who made the statements was 
not called as a witness. Accused gave 
no evidence with regard to these state- 
ments : — Held : this evidence was 
wrongfully received In proof of the 
guilt of accused. — Duncan v. Pilcher 
(1895), 21 V. L. R. 412.— AUS. 

4687 ii. .]— On the trial of an 


indictment for riot, evidence of general 
conversations between a witness & 
the person at whose house prisoners 
were alleged to have ooinmlttod the 
riot was not allowed to be given. — 
R. V. Mailloux (1876), 3 Ihig. 493. — 
CAN. 

4688 i. Existence of rumour.] — Evi- 
, deuce that there are rumours in a 
particular place that a man has com 
mitted acts of extortion on various 
occasions, & generally that he is a man 
of bad character, is not evidence of 
general repute under Criminal Pro- 
cedure Code, 8. 117. Evidence of 
rumour Is mere hearsay evidence of a 
particular fact. — Rai Isri Pershad 
V. R. (1895), 1. L. U. 23 Calc. 621.— 
IND. 

©. Statement hy third party.] — Evi- 
dence of the statements of a child not 


made in the witness box is inadmis- 
slblo as against the guardian as they 
are statements by a third party & are 
hearsay. — Slape v. Byrne (1918), 
S. A. h. R. 313.— AUS. 

f. .] — N. was charged with 

having made a false statement before 
a sub -registrar in identifying K. 
During the hearing of the case it was 
sought to prove a statement made by 
R. to a third party, R. having died 
previous to the institution of the case, 
to the effect that N. had told him 
certain facts : — Held : the statement 
made by R. to the third party 
was inadmissible, — Nobin Krishna 
Mookerjee V. Rassick Lall Laha 
(1884), I. L. R. 10 Calc. 1047.— IND. 

g. Report of evidence given before 
committee of House of Commons.}— 
At the hearing of a criminal charge 
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fact of the prosecution. In that case it would be 
competent to prisoner to contradict such e\ddence 
bv nroving the previous statement of deceased. — 
V . Brown (1840), 4 J. P. 445. 

4 ^ 91 . Rape — Statement made by third 

;y in presence of prosecutrix.] — B. v. Arnalt^ 
(1801), 8 Cox, 0. 0. 439. 

Annotation Reid, R. v. Holmes & Furness (1871), 41 

L. J. M. C. 12. 

4092 . Abortion — Death of woman Irom 

other cause — Statement by deceased woman a^ to 
procurement of abortion by herself.] — R. v, Thom- 
son, No. 3997, ante. 


Statement of accused at preliminary examina- 
tion before magistrate, see Part Viil., Sect. 7, 
sub-sect. 6, F. ; Part XII., Sect. 5, sub-sect. 2, 
ante. 

Statements of persons other than accused, see 
Part XII., Sect. 4, sub-sect. 5, ante. 

Complaints, see Part XII., Sect. 4, sub-sect. 6, 
ante. 

Sect. 11.— CREDIBILITY OF WITNESSES. 

See Evidence. 


Sect. 9.— DYING DECLARATIONS. 

See Tart XXIII., Sect. 1, sub-sect. I, Q. (5), ' 
post. 


Sect. 10. -^DEPOSITIONS AND STATEMENTS. 

Depositions & statements of witnesses, see 
Part VII., Sect. 7, sub-sect. 0, G., ante. 

Depositions of absent witness, see Part VII., 
Sect. 7, sub-sect. 0, E., ante. 


Sect. 12.— COMPETENT AND COMPELLABLE 
WITNESSES. 

Sub-sect. 1. — In General. 

See Evidence. 

4693. Person in court — Called as witness — 
Although not subpoenaed.] — In a criminal case, a 
person, who is present in ct., when called as a 
witness, is bound to be sworn & to give his evidence, 
although he has not been subpoenaed. — R. v, 
Sadler (1830), 4 0. & P. 218. 


before a county judge, sitting as police 
magistrate, evidence given before a 
special committee of the House of 
Commons, & taken by stenogi'aphers, 
was tendered before the magistrate 
& refused by him : — Held : the ct. 
had no power to grant a mandanms 
to the county judge directing him to 
receive such evidence. — R. v. Connolly 
(1891), 22 O. R. 220.— CAN. 
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h . W hether competent — W i tnesa under 
death sentence.] — Graeme v. Globe 
l*RiNTiNO Co. (1800), 10 C. L. T. Oco. N. 
367.— CAN. 

It. — 1 __ .] — Qji an indict- 
ment for murder against defts., the 
evidence of one T., oonvictctl of 
murder & under sentence of death, was 
tendered by the Crown : — Held : ho 
was a competent witness. — R. v. 
Hatch, Murray & Hatch (1900), 7 
K. L. R. 502.— CAN. 

1. .] — Prisoner imder sen- 

tence of death confined in any prison 
is a competent witness in any ct. of 
criminal jurisdiction & is bound to 
attend upon the order of the judge. — 
R. V. Kuzin (1915), 30 W. L. 11. 803 ; 
8 W. W. R. 166; 21 D. L. R. 378. 
CAN. 

“ .] — A person under 

sentence of death Is a competent 
witness in a criminal trial. — R. v. 
Tom (1914), T. P. D. 317.— S. AF. 

*»• vArmneuied.] 

A person who has been sentenced to 
death is competent to give evidenoo 
after his sentence has been commuted. 
— K. V. Umhlahlo (1904), 25 N. L. K. 
264.— S. AF. 

o* Vo -prisoner ,] — A co-doft. in 

a criminal case cannot be compelled 
to testify, but ho may do so if he sees 
iit.— R. V. Connors, [18931 Q. R. 3 
Q. B. 100.~CAN. 

p. ^ Acquitted,] — Where a 

witness has been rightly, by direction 
of the ct., acquitted, he may be 
for the prosecution. — ^R. v. 
Veo— Ilf” 28 L. T. O. S. 


on first 

-n o- ^ -r— fresh charge.] — A., 

B, & C. having been charged with theft, 
the charge was not proceeded with 
against A. & R. O. pleaded guilty & 
®®*i<iitlonally released under First 
Ganders Act, 1887 (c. 25). 

The prosecutor having brought a 
new conmlaint against A. & B., 
tendered C. as a witness : — Held : C. 's 


evidence was admissible. — Todd v, 
IhUESTLY a905), 7 F. (Ct. of Sees.) 94 ; 
42 So. L. R. 742 ; 13 S. L. T. 253.— 

SOOT. 


While plea of not 
guilty stands .] — A man jointly indicted 
with others, & who has pleaded not 
guilty, cannot be a witness for the 
prosecution whilst his plea stands. — R. 
V. Ryan (1822), Jebb, Cr. & Pr. Cas. 5. 
— IR. 


g. witness for cfe* 

against co-prisoner,] — Two persons 
accused of the same offence, but [)y two 
separate indictments, are competent as 
witnesses either in favour of the Crown 
&; against one another, or the one for 
tho other, & that, even whore a verdict 
has been rendered against them, 
provided that sentence has not been 
I)ronounoed. — R. v, Trllter, R. v. 
Pelletier (1870), 1 K. L. U. S. 565. — 
CAN. 

t. Aboriginal.] — A judge has 

power under Act of 1900, No. 20, 
H. 13, to treat a full-grown aboriginal 
as incompetent to tako an oath, 
without examining him as to his 
religious belief, or having some evidence 
before him of the witness's incom- 
poteucy. — R. v. Smith (1906), 6 

1 S. R. N. S. W. 85.— AUS. 

1 o __ — Objection 

to the admissibility of a witness, in a 
charge of theft, that he was the subject 
1 of a nation with which Groat Britain 
■as at war, ropoUod. — H.M. Advocate 
V. M'Guire (1857), 2 Irv. 620.— SCOT. 

' b. Epileptic witness,] — Evi- 

denoo of euileptio witness was ad- 
mitted, with the caution to tho jury 
that they could not safely proceed upon 
it except in so far as it was corroborated 
by other witnesses. — H.M. Advocate 
V. Stout (1894), 1 Adam, 386.— SCOT. 


I 


I 


0 . Persons interested — Forgery. ] 

— Prisoner was indicted for forging an 
order for tho delivery of goods. The 
only witnesses examined were the 
person whose name was forged & the 
person to whom tho order was ad- 
dressed, & who delivered the goods 
thereon ; & there was no corroborative 
I testimony : — Held : not sufficient evi- 
I dence.— R. v, Giles (1856), 6 C. P. 84. 
—CAN. 


d. .] — R. V . McDon- 

ald (1871), 31 U. O. R. 337.— CAN. 

e. .] — R. V. Banner- 

man (1878), 43 U. O. R. 647.— CAN. 

f. ,] — R. p. Farrell 

(1888), 1 Terr. L. R. 166.— CAN. 


g. — — — — .] — R. V. Haoer- 

MAN (1888), 15 O. R. 698.— CAN. 

aa. — .1— R. V. Selby 

(1888), 16 O. R. 255.— CAN. 

bb. .] — R. V. Deeoan 

(1889), 6 Man. L. R. 81.— CAN. 

cc. .] — R. V. Rhodes 

(1892), 22 O. R. 480.— CAN. 

-.] — R. V. McBride 
(1895), 26 O. R. 639.— CAN. 

ee. .] — Houle v. R. 

(1905), Q. R. 15 K. B. 170.— CAN. 

ff. — .] — Deft, was tried 

before a judge & jury & convicted of 
forging tho name of J. as maker 
of three promissory notes. J. had 
actually made tliree promissory notes 
ill favour of deft., who had endorsed 
them to a bank as collateral security 
for an indebtedness. Deft., noodlng 
money, oifered to sell those notes to P., 
who aCTeed to purchase tliem, but tho 
bank declined to give them up. Deft, 
obtained from the bank copies of the 
three notes, minus the signatures, & 
afterwards handed over to P. what 
pui’ported to be three notes signed by 
J. & endorsed by deft. & his brother, & 
received from P. the price bargained 
for. J. swore that the maker’s signa- 
ture upon tho notes was not his, & 
two of the hank officers testified, as 
did deft, himself : — Held : there was 
sufficient corroboration of tho testi- 
mony of J. to satisfy Criminal (’ode, 
s. 1002. — R. V. SCHELLER (1914), 27 
W. L. R. 621.— CAN. 

gg. .] — R.v, Magnolo 

32 D. L. R. 512.— CAN. 

hh. Whether compellable — Co-pris- 
oner,] — A CO -deft. In a criminal case 
cannot bo compelled to testify. — R. v. 
Connors (1893), Q. R. 3 Q. B. 100.— 

CAN. 

kk. Parent as witness against 

child.] — parent adduced as a witness 
against his child has an option to 
decline to give evidence. — Loud Advo- 
cate V. Hervey (1835), 13 Sh. (Ct. of 
Soss.) 1170 ; 10 Fac. Coll. 30.— SCOT. 

11. Witness adduced by public 

prosecutor.] — A person adduced by a 
public prosecutor as a witness in a 
criminal trial cannot refuse to give 
evidence on tho ground that his 
evidence may implioate him as a 
socius criminis, the law being that tho 
fact of his having been adduced as a 
witness by the prosecutor ipso facto 
discharges him from all liability to 
prosecution. — Macmillan v. Murray, 
[1920] S. C. (J.) 13.— SCOT. 
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Sect. 12. — Compeierit and compellable tvitnesses : 

Svh-seci. 2, A.^ B. (^.] 

2. — Evidence of Accused. 

A. On own Behalf. 

4694. General rule — Every criminal charge — 
Criminal Evidence Act, 1898 (c. 36), ss. 1, 6.]— 

Applt. was charged before a ct. of summary 
jurisdiction with an offence under Prevention of 
Cruelty to Children Act, 1894 (c. 41), & gave 
evidence on liis own behalf as that Act permits. 
He was asked in cross-examination whether he 
had not been previously convicted of a similar 
offence, & answered that he had. The Criminal 
Evidence Act, 1898 (c. 86), s. 1, enables “ every 
person charged with an offence “ to give evidence 
on his own behalf ; but “ a person charged & 
called as a witness in pursuance of tliis Act ” 
shall not be asked or required to answer any 
question of any other offence than that with 
which he is charged. By s. 6 “ tliis Act shall 
apply to all criminal proceedings, notwithstand- 
ing any enactment in force at the commencement 
of this Act.” 

The ct. of summary jurisdiction convicted 
applt.: — Held: Criminal Evidence Act, 1898 
(c. 36), s. 1, applied ; the evidence of the applt. V* 
previous conviction was wrongly admitted, 
therefore, the conviction was bad. — Ciiaiinock v. 
Merchant, [1900] 1 Q. B. 474 ; 09 L. J. Q. B. 
221 ; 82 L. T. 89 ; 64 .T. P. 183 ; 48 W. K. 334 ; 
16 T. L. B. 139 ; 44 Sol. J o. 196 ; 19 Cox, C. C. 
443, D. C. 

AmioUtlimis : — Consd. Jenkins v. Fell (192:^), 129 L. T. 9,'» 

Refd. Barker v. Arnold (1911), 27 T. L. R. 974. i 

4695. May be cross-examined.] — Where a ' 
prisoner is on his trial for an offence in which he 
may & does give evidence, he may be cross- 
examined to the same extent as in the case of an 
ordinary witne.ss.— K. v. (tAWTIIROp (1895), 59 
J. P. 377. 

4696 . — To incriminate co-defendant.] — A 

prisoner who is called as a witness for the defence 
may be cross-examined by counsel for the prosecu- 
tion in order to incriminate? another prisoner 
charged jointly with liim.— R. v. Paul, K. %). 
McFarlane, [1920] 2 K. B. 183 ; 89 T.. ,T. K. B. 


801 ; 123 L. T. 336 ; 84 J. P. 144 ; 36 T. L. B. 
418 ; 64 Sol. Jo. 447 ; 26 Cox, C. 0. 619 ; 14 
Cr. App. Rep. 155, C. C. A. 

4697. Though answer incriminates another 

person.] — A deft, giving evidence under the 
Criminal Evidence Act, 1898 (c. 36), is not dis- 
pensed from answering a question merely because 
liis answer might tend to criminate some other 
person. — R. v. Minihane (1921), 16 Cr. App. Rep. 
38, C. C. A. 

4698. Not allowed — Before grand jury.] — R. v. 

Rhodes, No. 4057, ante. 

4699. .] — A person charged with an 

offence has no right to give evidence on his own 
behalf before the Grand Jury. — R. v. Saunders 
(1898), 63 J. P. 24 ; 15 T. L. R. 104, C. C. R. 
Annotation ;~Mentd. R. v. Ycldhain (1922), 128 L. T. 28. 

4700. Time for giving evidence — Whether after 
plea of guilty — In mitigation of sentence.] — Prisoner 
IS not entitled to give evidence on oath in mitiga- 
tion of liis sentence after ho has pleaded guilty. — ■ 
R. V. Hodgkinson & Manning (1900), 64 J. P. 808. 

Annotations Dbtd. R. V. BriKlit (1916), 12 Or. App. Rep. 

69 ; R. V. Wheeler, [191 7 J 1 R. B. 288. 

4701. ,] — Evidence given between a 

plea of ^lilty & sentence is given at a stage of the 
proceedings within Criminal Evidence Act, 1898 
(c. 36), s. 1. 

Sect. 2 of the Act does not exhaust the oppor- 
tunities for deft, giving evidence upon oath. 

It is very difficult to say that, in an enabling 
Act of this kind, the legislature wished to prevent 
prisoner giving evidence except at this particular 
time in all cases or that he cannot go into the 
witness box after he has pleaded guilty. It would 
be a harship to prisoner (Lord Reading, (iJ.). — 
R. r. Wheeler, [1917] 1 K. B. 283 ; 86 L. J. K. B. 
40 ; 116 L. T. 161 ; 81 J. P. 75 ; 33 T. L. R. 21 ; 
61 Sol. Jo. 100 ; 25 Cox, (4. C. 603 ; 12 Cr. App. 
Rep. 159, C. C. A. 


B. For Co-defendaat. 

4702. One defendant competent to give evidence 
on behalf of another — Criminal Evidence Act, 
1898 (c. 36), s. 1.] — If one of two prisoners charged 
jointly in the same indictment gives evidence on 
behalf of the other, he is a competent witness for 
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4694 i. General rule — Every criminal 
charge — Evidence Act, 1898.J — Under 
Evidence Act, 1898 (s. f)), an accused 
person is a competent witness upon his 
own trial, — R. v. Wiiitk (1898), 20 
N. 8. W. L. R. 12 ; 15 N. S. W. W. N 
197.— AUS. 

nJ.r~r'r. J-H. r. Aho (1904), 

25 C.L. T. 50; 11 B. C. R. 114; 8 
Can. Cnm. Cas. 453. — CAN. 

laob e?CTy‘ accused 

person in a oriminal proceeding shall be 
competent, but. not compellable to give 
evidence in such proceeding. — Jack- 
SON V. R., [1918] 25 C. L. R. 133.— AUS. 

b. Cannot he compelled to furnish 
specxrnen of handwriting.]— A prisoner, 

specimen of his' handwriting.— IL v. 
Grindkk (1905), 11 B. C. R. 370.— 

CAN. 

^ Not allowed— Before 1898 Act.] 
— Deft, on his trial upon an Indictment 
cannot give evidence for himself. — R. 
V. Humphreys (1863), 9 U. C. R. 337. — 

CAN. 

T, Assault occasioning 

bodily harm.} — Whez’o a prisoner was 
indicted under 32 & 33 Vlct., c. 20, s. 

tor an assault occasioning 
bodily harm : — Held : ho could not be 
deemed to be on his trial on an indict- 
ment for a common assault, so as to 


entitle him to ho admitted & giv< 
evidence as witness on his own 
under 41 Viet., c. 18, s. 1 (D).~R. ^ 
Bonter (1879), 30 C. P. 19.— CAN. 

^ , .] — On an in 

dictrncnt for assault & battery 
occasioning actual bodily liarm 
Held: deft, is not a compi^tcnt witiuisi 
on ms own behalf under 43 Viet. c. 3' 
(D). — R. V , Richardson (1880). 4( 
U. C. R,. 375.— CAN. 

- f* 7 ^ .] — On an in 

dictment for assault & battery occa 
sioning actual bodily harm accused 
at the close of the evidence for th( 
prosecution, askod to bo sworn & 
examined as a witness on ids owi 
behalf. The trial judge held that ht 
was not in a position to And that th( 
only case apparently made out waf 
one of common assault or assault & 
battery, & refused to allow the evi 
den CO : — Held : accused was not fi 
competent witness on his o'{vn behall 
under R. 8. C., c. 174, s. 216.— R. u 
Drain (1892), 8 Man. L. R. 635.— CAN 

TTr?* L — Indecent assault— 
Where offence proved.]— Prisoner waf 
indicted for an indecent assault. A1 
the close of the case for the Crown 
prisoner tendered himself as a witness 
in his own behalf. The judge at the 
trial ruled that as upon the evidence 
adduced an indecent assault had been 
proved, prisoner could not be a witness : 
— Held : the conviction must be 
aflarmed. — K. v. McDonald (1878), 3C 


C. P. 21, n. -CAN. 

PART XII. SECT. 12, SUB-SECT. 2.— B. 

h. One defendant competent to give 
evidence on behalf of another — Where 
sejnirately indicted.] — Two persons 
accused of the same ofl'eiice, liut in 
two scpfiiute iiidictments, are com- 
petent as ivitnesses in favour of tho 
Crown, against one another, or tho 
one for the other, &, that even when 
a verdict has been rendered against 
them, provided the sentence has not 
boon pronounced against them. — R. 
V. Telueu, R. V. Pelletier (1870), 1 
R. L. O. 8 . 565. — CAN. 

k. .] — When several per- 

sons arc Boparatcly indicted, one of tho 
persons indicted who has not been 
tried, is competent on the trial of any 
of the others who are indicted. — R. v. 
Duffy (1833), 1 Craw. & D. 195.— IR. 

1* .] — Where one of several 

panels pleaded guilty, the other panels, 
whose case went to trial, found entitled 
to the benefit of her evidence. — H.M. 
Advocate v. Wilson (1860), 3 Irv. 
623.— SCOT. 

ID. Not where indictment joint.] 

^ — When several persons are jointly 
indicted, any one of them, though 
not upon his trial, cannot be a wit- 
ness for the others who are on their 
trials. — R. v. Duffy (1833), 1 Craw. 
& D. 195.— IR. 

n. £:xcept after formal 

acquittal — Unless joined to exclude 
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the defence within the meaning of the above Act. — 
R. V, McDonkll (or McDonai^d) (1909), 73 J. P. 
490 ; 25 T. Ij. R. 808 ; 53 Sol. Jo. 745 ; 2 Cr. App. 
Rep. 322, C. 0. A. 

Annotation: — Refd. R. v. Paul, R. v. McFarlane, [1920] 

2 K. B. 183. 

4703 . Not compellable.] — Applt. was not 

allowed at the trial to call a prisoner jointly in- 
dicted with him. The latter declined to give 
evidence for applt. unless he was compelled. The 
chairman ruled that, in the circumstances, he was 
neither a compellable nor a competent witness : — 
Held : the evidence was properly rejected. — R. v, 
Jenner (1910), 6 Cr. App. Rep. 63, C. 0. A. 

4704. One defendant giving evidence for another 
— May be cross-examined to show his own guilt.] — 
R. V. Rowland, No. 4034, ante. 

C. Cross-Examination as to Character, 

(a) General Rule. 

4705. Discretion of judge — To allow cross- 
examination as to character.] — The trial judge has 
a discretion, with which the ct. is slow to inter- 
fere, wliether he wiU allow cross-examination as 
to character under Criminal Evidence Act, 1898 
(c. 36), s. 1 ( / ). 

Qu. : wliether evidence consistent both with 
the story of an accomplice- witness & of deft, is 
corroboration of the former. 

If a witness is put forward by the prosecution 
as an accomplice ifc a man of bad character, & 
questions are asked in cross-examination by 
prisoner with a view of inducing the jury not to 
accept the evidence given by the witness, such 
questions may be imputations on the character of 
the witness within the meaning of the above 
section.— R. v. Watson (1913), 109 L. T. 335 ; 
29 T. L. R. 150 ; 23 Cox, C. C. 543 ; 8 Cr. App. 
Rep. 249, C. C. A. 

An notaiion Apld. R. r. Ciolion (1914), 111 L. T. 17. 

4706. Whether admissible — Criminal Evidence 
Act, 1898 (c. 36), s. 1.] — R. v, Ellis, No. 3819, 

ante. 

4707. .] — Applt. was charged before 

justices sitting as a ct. of summary jurisdiction 
with an oft'ence, &; gave evidence on his own 
behalf. The solr. who appeared for the prosecu- 
tion asked applt. in cross-examination whether 
lie had been previously convicted of a similar 
offence. The justices disallowed the question as 
being contrary to Criminal Evidence Act, 1898 
(c. 36), s. 1 ( / ), & no answer was given to it, the 
solr., however, remarking that he had a certified 
copy of the conviction. The justices convicted 
applt., stating that the above mentioned incident 
was entirely ignored by them in arriving at their 
decision : — HM : though the question ought not 
to have been asked or the observation made, yet 
inasmuch as the decision of the justices was not 
affected thereby the conviction was not invalid. — 
Barker v. Arnold, [1911] 2 K. B. 120; 80 


L. J. K. B. 820 ; 105 L. T. 112 ; 75 J. P. 364 ; 27 
T. L. R. 374 ; 22 Cox, C. C. 533, D. C. 

Annotation : — Consd. Jenkins v. Feit (1923), 129 L. T. 95. 

4708. .] — Applt. was convicted of 

obtaining money by false pretences. He ajipealed 
on the ground that questions were put to applt. 
on cross-examination which only tended to show 
that he was of a generally fraudulent disposition 
contrary to the Criminal Evidence Act, 1898 
(c. 36), s. 1 (/ ). The appeal was allowed. — R. v, 
Wilson (1915), 11 Cr. App. Rep. 251 ; 79 J. P. .To. 
508, C. C. A. 

Annotation : — Reid. R. v. Boocliam, [1921] 3 K. li. 4G4. 

4709. Cross-examination placing accused 

in a dilemma — Of committing perjury or admitting 
previous conviction.] — On charges of obtaining 
food &; money by false pretences with intent to 
defraud, accused was undefended, & gave evidence 
on his own behalf. The cross-examination of 
accused was of such a nature that lie would be 
compelled either to commit perjury or to admit 
a previous conviction : — Held : such cross- 

examination was irregular & contrary to the pro- 
visions of Criminal Evidence Act, 1898 (c. 36), 
s. 1 ( / ), & the conviction must be quashed. — 
R. V. Haslam (1916), 85 L. J. K. B. 1511 ; 114 
E. T. 617 ; 25 Cox, C. C. 344 ; 12 Cr. App. Rep. 
10, C. C. A. 

4710. Cross-examination in nature of a 

trap.] — Where questions are put to a prisoner in 
cross-examination with the object of entrapping 
him into making irniiutations on the character 
of a witness for the prosecution, & he succeeds 
in doing so, the judge should not upon that ground 
admit evidence of previous convictions or of bad 
character pursuant to Criminal Evidence Act, 
1898 (c. 36), 8. 1 (/) (ii). — R. v. Croft, R. v, 
Jones (1909), 74 J. P. 30 ; 26 T. L. R. 59, 60 ; 
3 Cr. App. Rep. 64, 67, C. C. A. 

4711. .] — The ct. is always inclined 

to interpret the answers of a prisoner in a way 
favourable to him, & the prosecution is not 
entitled to ensnare prisoner into making an at tack 
on the prosecution. — R. i’. Seigley (1911), 6 
Cr. App. Rep. 106, C. C. A. 

4712. .] — Deft, was charged on in- 
dictment with manslaughter, it being alleged that 
by driving his motor car at an excessive speed he 
ran down & killed a boy. Deft, in cross-examina- 
tion was repeatedly asked pressed to answer the 
question whether he did not buy the motor car 
because it was capable of being driven at high 
speed, & he at last rejdied, “ It did not appeal to 
me for that reason, because I do not care for 
driving at a high rate of speed myself.” The 
prosecution, treating that statement as evidence 
given by deft, of his good character as a driver, 
then asked him whether he had not been repeatedly 
convicted of driving to the public danger, & deft., 
being required by the judge to reply, admitted 
that that was so. Deft, was convicted : — Held : 


tcstiinony.] — Where no evidence ap- 
pears against one of several prisoners, 
ho ought to be acquitted at the close 
of prosecutor’s case. Qu. : whether 
without such formal acquittal ho may 
be called as a witness for his co- 
pnsoner : semhle : not, unless it 
appear that he has been joined in 
order to exclude his testimony. — It. v. 
Hambly (1859), 10 U. C. R. 617.— 


PART XII. SECT. 12, SUB-SECT. 2.- 
C. (a). 

hither admissible.] — B. 
P’Aoust (1902), 22 C. L. T. 22^ 
a O. L. R. 653 ; 1 O. W. R. 344 


5 Can. Crim. C3as. 407. — CAN. 

4709 i. Cross-examination plac- 

ing accused in dilemma — Of commit- 
ting perjury or admitting previous 
conviction.] — On a trial upon an indict- 
ment accused gave evidence on his own 
behalf & in the course of cross-examina- 
tion was asked a question, the answer 
of which would have involved an 
admission, that he had been previously 
oonvictod. No circumstances existed 
that would have rendered the question 
a proper one, & the judge instructed 
accused not to answer & disallowed 
the question : — field : Inasmuch as the 
accused had not In fact answered the 
(luostiou the conviction must stand. — 


R. V. Reimp:r (1910), 12 W. A. L. R. 91. 

— AUS. 

p. Question ansirered without 

objection.] — Accused was tried before a 
judge & jury & convicted on a charge 
of theft of mont^y from a passenger 
in a sleeping-car on a specified day. 
Accused, having testified on his own 
behalf, was cross-exa.mitied by counsel 
for the Crown, & asked questions 
relating to money which had been lost 
in sleei)iiig-eai*8 on other occasions 
when ho had been, as suggested, in such 
cars. The questions were not objected 
to, & wej*e answered by accused, who 
denied all knowledge of such losses. 
The Crown made no attempt to prove 
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the method ot cross-examination by which deft, 
had been led to make the above-quoted statement 
could not be approved ; by making the statement 
in "the circumstances he could not be taken to 
have given evidence of his good character within 
the meaning of Criminal Evidence Act, 1898 
(c. 3C), s. 1 ( / ) (ii), Sc, therefore, he ought not to 
have been asked or required to answer the question 
as to his previous convictions & his evidence 
regarding them was inadmissible. — It. v. Beecham, 
[1921] 3 K. B. 464 ; 90 L. J. K. B. 1370 ; 85 
J. P. 276 ; 37 T. L. K. 932 ; 65 Sol. Jo. 768 ; 16 
Cr. App. Rep. 26, C. C. A. 

4713. Time for taking objection.] — Objections 
to questions or answers as to character must be 
taken by counsel at the moment. — R. v. Farring- 
ton (1908), 1 Cr. App. Rep. 113, C. C. A. 

4714. .] — Technical objections to the ad- 
mission of evidence must be taken at the trial. — 
R. V. Benson (1900), 3 Cr. App. Rep. 70, C. C. A. 

4715. — — .] — Applt. was charged with having 
stolen money &; a bank book from the prosecutor • 
in a public -ho use ; applt. & several other men ' 
were present at the time of the theft, & the bank 
book was found in the applt. ’s pocket. The 
defence set up was that one or more of the other 
men had committed the theft Sc had put the bank 
book into applt. ’s pocket. Sc when two of these 
men were called as witnesses for the prosecution, 
they were asked questions by applt. ’s counsel 
with a view to show that they had committed the 
theft. Applt. was called as a witness for the 
defence &, without objection by his counsel, was 
asked questions by counsel for the prosecution 
as to a previous conviction ; — Held : the nature 
& conduct of the defence were such as to involve 
imputations on the character of witnesses for the * 
prosecution, within Criminal Evidence Act, 1808 
(c. 36), s. 1 ( / ) (ii). Sc therefore the accused could 
be cross-examined as to previous convictions. 

The absence of objection by prisoner’s counsel 
at th(i trial to the admissibility of the cross- 
examination as to previous convictions is not 
conclusive, but may have an important bearing 
upon the question whether prisoner should be 
allowed to raise the question of its admissibility 
on appeal. — R. v. Uudson, [1912] 2 K. B. 464 ; 
81 L. J. K. B. 861 ; 107 L. T. 31 ; 76 J. P. 421 ; 
28 T. L. R. 459 ; 56 Sol. Jo. 574 ; 23 Cox, C. C. 
61 ; 7 Cr. App. Rep. 256, C. C. A. 

Annotatioriit : — Apld. R. v. Watson (1913), 109 L, T. 333. 

Distd. R. V. Btein, [1920] 1 K. B. 213. 

4716. Questions by judge.] — A judge in en- 
deavouring to help a prisoner by showing that he 
had not a bad character, elicited the fact that he 
had been previously convicted. The evidence 
against prisoner was slight, but, although the 
judge warned the jury to pay no attention to the 
fact that had been elicited, he was convicted. 
The judge, in certifying that the case was fit for 
appeal on the ground of this error, said that he 
was not satisfied that it might not be possible that 
had it not been for this knowledge applt. might 
have been acquitted. The conviction was quashed. 
— R. V. Hemingway (1912), 77 J. P. 15 ; 29 
T. L. R. 13 ; 8 Cr. App. Rep. 47, C. C. A. 

Annotation : — Reid. R. v. Redd, [1923] 1 K. B, 104. 

471 ^ .] -—Prisoner, charged with looting a 

shop during a riot, alleged that he was pushed into 


the shop, & in giving evidence he stated that he 
had been in the army in 1916, 1917 Sc 1918, Sc in 
the merchant service in 1919. He was closely 
questioned by the recorder as to his alleged service 
in the army Sc merchant service, & was warned 
that if he persisted in his statements the matter 
would be jjursued further. He admitted eventually 
that he was not in France in the early part of 1918, 
Sc that he was not in the army in 1916. He was 
convicted, Sc appealed on the ground that the 
questions asked were contrary to the provisions 
of the Criminal Evidence Act, 1898 (c. 36), s. 1, 
as tending to show that he was previously of bad 
character : — Held : the questions put by the 
recorder, taken either individually or as a whole, 
tended to show that accused was of bad character 
or had i)reviously committed a criminal offence, Sc 
were improper ; the ct. could not say that if the 
questions had not been put the jury were bound to 
arrive at the same verdict ; the appeal must be 
allowed Sc the conviction quashed. — R. v. Rat- 
CLiFPE (1919), 89 L. J. K. B. 135 ; 122 L. T. 384 ; 
84 J. P. 15 ; 26 Cox, C. C. 554 ; 14 Cr. App. Rep. 
95, C. C. A. 

AmiotcUion : — Refd. R. v. Redd, [1923] 1 K. B. 104. 

4717a. Effect of inadmissible question. — Previous 
conviction.] — If questions arc asked, in the course 
of sununary proceedings, of accused, which con- 
travene Criminal Evidence Act, 1898 (c. 36), 
s. 1 ( / ), it is not a universal rule that the informa- 
tion must be dismissed ; the mere asking of such 
questions is not conclusive, but the ct. should con- 
sider whether the impression made upon its mind 
by these questions, or the answers given to them, 
can or cannot be effaced when the task of forming 
the judgment arises, Sc whether upon the rest of 
the evidence, that is to say, the evidence which 
is not open to any observation, the materials are 
such as to lead to a conviction, — Jenkins v. P’eit 
(1923), 129 L. T. 95 ; 87 J. P. 129 ; 39 T. L. R. 
467 ; 67 Sol. Jo. 706 ; 27 Cox, C. C. 427, D. C. 

(b) Wheyi relevant to Ojfence charged. 

4718. Commission of other similar acts.] — R. v. 
Chitson, No. 4010, ante. 

4719. .] — R. V. Thomson, No. 3997, ante. 

4720. To substantiate identification.] — 

Perkins v. Jeffery, No. 3941, ante. 

4721. To rebut issue raised by defence.] — Applt. 
Sc four other men were convicted for conspiring 
by means of false pretences to defraud the pro- 
secutor, the false pretences alleged being the 
holding of a mock auction. 

Hefts, denied the false pretences Sc also alleged 
that they were all merely the servants of a woman 
who was the proprietress of the auction business. 
Applt. gave evidence Sc was asked in cross-examina- 
tion whether it was not the fact that he Sc the 
proprietress of the business were at the date of the 
offence living together as man &- wife. Applt. 
answered the question in the affirmative. Applt. 
appealed against his conviction on the ground that 
this question was a contravention of Criminal 
Evidence Act, 1898 (c. 36), s. 1 (/), in that it 
tended to show that he was a person of bad charac- 
tcir : — Held : the defence having raised the issue 
that defts. were only the servants of the pro- 
prietress of the business, it was material to show 
what were the real relations existing between her 
Sc applt., Sc the question was therefore admissible. 
— R. V. Kurasch, [1915] 2 K. B. 749 ; 84 L. J. K. B. 


the facts suggested. The trial judge 
directed the jury to disregard these 
questions & answers & any inferences 
suggested by them : — Held : full 


justice was done to accused by the 
trim judge *8 direction, & it was his 
duty to give such direction, indepen- 
aontly of whether the questions wore 


properly asked or not. — R. v. Hurd 
( 1913), 23 W. L. K. 812 ; 10 D. L. R. 
475 ; 4 W. W, R. 185 ; 21 Can. Grim. 
Gas. 98.~CAN. 
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1497 ; 113 L. T. 431 ; 79 J. P. 399 ; 25 Cox, C. C. 
55 ; 11 Or. App. Rep. 166, C. 0. A. 

4722. .] — When a matter is distinctly rele- 
vant to the defence set up, a question about it in 
cross-examination of deft, even though the answer 
may incriminate him is admissible within Criminal 
Evidence Act, 1898 (c. 36), s. 1 (/) (ii). — R. v. 
O’Donnell (1917), 12 Or. App. Rep. 219, C. 0. A. 

4723. To corroborate evidence of accomplice.] — 
R. V. Kennaway, No. 3922, ante. 

See, also, Sect. 4, ante, 

(c) When Accused or Witness gives Evidence of 
good Character, 

4724. Witnesses to character.] — If upon the trial 
of a prisoner he calls witnesses to character, the 
prosecutor may in answer show that he had pre- 
viously been charged with or indicted for a similar 
offence . 

But the prosecutor will not be allowed to give 
evidence of any such charge or indictment made 

I)refeiTed contemporaneously with that under 
consideration. It must have been so made or 
preferred antecedently to be admissible on 
evidence. — R. v, Rogers & Elliott (1846), 10 
.T. P. 170. 

4725. Not when evidence is unsolicited.] — 

R. V. Redd, No. 3820, ante, 

4726. Evidence by accused.] — The ct. refused 
to reduce a sentence of 21 montlis’ hard labour. 

A statement to the jury of applt.’s previous 
conviction of which he complained was due to 
his defence that liis character was good. — R. v, 
Williams (1908), 1 Or. App. Rep. 20, C. C. A. 

4727. .] — Qu. : whether prisoner who gives 

evidence that he is in respectable employment 


4728. .] — ^Applt. was convicted of larceny. 

The appeal was upon the ground that there had 
been a miscarriage of justice owing to applt. 
having been cross-examined as to previous con- 
victions. 

Applt. went into the box, & after having said 
he was a Roman Catholic, asked to read a letter, 
which was allowed. In the letter applt. stated 
that he had attended mass &; service for over 
36 yeai^, & that he had “ never taken any article 
from his Faith.” The letter showed that he was 
a member of several religious societies. 

If prisoner merely calls the prosecutor or one of 
liis witnesses a liar, his character cannot forthwith 
be attacked, but there is no ground whatever for 
granting leave to appeal {per Cur.). — R. v, Fer- 
guson (1909), 2 Cr. App. Rep. 250, C. C. A. 

4729. .] — Under Criminal Evidence Act, 

1898 (c. 36), s. 1 ( / ) (ii), a person charged with an 
offence & called as a witness, who has given 
evidence of his own good character, may be asked 
& required to answer a question tending to show 
that he has been convicted of an offence other 
than that with which he is then charged, notwith- 
standing that that other offence was committed 
subsequently to the offence with which he is then 
charged.— R. r. Wood, [1920] 2 K. B. 179 ; 89 
L. J. K. B. 435 ; 123 L. T. 335 ; 84 .T. P. 92 ; 64 
Sol. Jo. 409 ; 26 Cox, C. C. 617 ; 14 Cr. App. 
Rep. 149, C. C. A. 

Elicited by cross-examination.] — Sec Nos. 

3821-3823, ante, 

{d) When Defence hivolves Imputations on Character 
of Prosecutor or Witnesses for Prosecution, 


lie was 
for how 


when he was arrested, “ I am a respectable man ; 

I am earning my living ; I never robbed anyone 
of a penny.” Upon this, cross-examination as t-o 
credit wa,s introduced, & proceeded with in spite 
of objections : — Held : if applt. gave evidence of 
what he said to the police officer, & that was only 
to be taken to be evidence of that statement, a 
way out of tlie above Act was at once made, 
because prisoners would be told that they had 
merely to make a statement alleging good character 
when they were arrested, & that could be made ! 
evidence at the trial without their being them- i 
selves attacked, & evidence as to recent employ- j 
merit & its duration was not evidence of good 
character. — R. v, Solomon (1909), 2 Cr. App. 
Rep. 80, C. C. A. 

Amwtatwns Refd. Ibrahim v. R., [1914] A. C. 599 : R. x\ 
Bcecham, [1921] 3 K. B. 464. 


lOi, Kj, Kj, liL, 

4732. Attack on general veracity of prose- 

cutor — Sufficient.] — An attack on the general 
veracity of the prosecutor is a sufficient imputa- 
tion witliin Criminal Evidence Act, 1898 (c. 36), 
s. 1 (/) (ii), to justify cross-examination as to 
previous conviction. — R. v, Rappolt (1911), 6 
Cr. App. Rep. 156, C. C. A. 

4733. Calling witness a liar — Insufficient.] 

— Upon the trial of an indictment for conspiring 
by false pretences to induce the prosecutor to sell 
a mare, the prosecutor gave evidence that one of 
defts. had previously offered to buy the mare on 
credit. Deft, in question was called as a witness 
for the defence, & was asked in cross-examination, 
“ Did you ask the prosecutor to sell you the mare 
in April, or has he invented all this ? ” To which 

I he replied, “ No, it is a lie, & he is a liar.” Counsel 


part XII. SECT. 12, SUB-SECT. 2.— 

C. (0). 

4725 i. Witnessea to character — Noi 
when evidence is unsolicited .] — Ever 

evidenco of prisoner’s good 
Character has been made by the cross- 
examination of Crown witnesses, th( 
prosecution is entitled to prove hit 
general reputation & not particulai 
misconduct. — R. v. Long 
(1902), Q. R. 11 K. B. 328. — CAN. 

4726 i. Evidence by accused.] — 

oxamination-ln-chiof gav( 
fl- oertlfled mid 
mfe & had carried on that business foi 
15 yeara at her house & used to delivoi 
mato^ty cases there. In cross 
examination she was asked, “ How long 


is it silice a child was born at your 
house ? ” & she answered “ 2\ year's ” : 
— Held : the question was relevant & 
admlssiblo as tending to rebut the 
defence that the acts of prisoner were 
not done to procure abortion & to 
answer evidence the effect of which was 
to suggest the good character of 
prisoner. —R. v. Graham, [1915] V. L. R. 
402.-— AUS. 


PART XII. SECT. 12, SUB-SECT. 2.— 
C. (d). 

4738 i. What amourds to imputation — 
Calling witness a liar — InsuMcient ] — 
Upon a trial by presentment for certain 
offences, one of the issues was whether 
or not prisoner was one of throe persons 


who wore driven in a motor-car on the 
occasion in question. A witness, who 
was the sole witness for the prosecution, 
identified prisoner as a person whom 
ho had then driven. Prisoner pleaded 
not guilty & relied on the defence of 
alibi. After giving evidence he was 
cross-examined & in reply to questions 
stated that the witness was a liar & 
suggested that he was an accessory to 
another person who was then being 
tried for similar offences. He was 
thereupon, notwithstanding objection, 
cross-examined as to prior con'rictlons 
which he admitted. On appeal : — 
Held : the answers in cross-examina- 
tion in relation to the witness were 
part of the case for the prosecution & 
therefore the nature or conduct of the 
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Svh-sect. 2, C. jd) (e).] 

for the prosecution was thereupon allowed to 
cross-examine deft, as to previous convictions : — 
Held: deft.’s answer amounted only to an em- 
phatic denial of the truth of the charge against 
him ; the nature or conduct of the defence was 
not such as to involve imputations on the character 
of the prosecutor within the meaning of Criminal 
Evidence Act, 1898 (c. 36), s. 1 (/) (ii), & there- 
fore deft, wfis not liable to be cross-examined as 
to his previous character. — R v Rouse, [1904] 
1 K. B. 184 ; 73 L. J. K. B. 60 ; 89 L. T. 677 ; 68 
.1. P. 14 ; 52 W. R. 236 ; 20 T. L. R. 68 ; 48 
Sol. Jo. 85 ; 20 Cox, C. C. 592, C. C. R. 

Annotations: — Folld. H. v. Grout (1909), 2G T. L. P. 60. 

Refd. 11. V. Uri(lj?water (1904), 74 L. J. K. B. 35 : B. r. 

Hudson (1912), 7C J. P. 421 ; K. v. Jones (1923), 87 J. P. 

147. 

4734. .] — R. V. I^RGUSON, No. 

4728, ante. 

4735. — — Suggestion that witness for prosecu- 
tion committed the offence — Sufficient.^ — Where a 
prisoner makes a statement on oath in lier own 
defence, t^o the effect that one of the witnesses for 
the prosecution committed the offence for whicli 
she IS indicted, the nature of the defence is such 
as to involve imputations on the character of that 
witness within the meaning of Criminal Evidence 
Act, 1898 (c. 36), s. 1, even though .such statement 
relates only to facts material to the actual charge 
for wliich prisoner is then being tried, & not to 
any antecedent facts, & is not made for the 
purpose of casting imputations, but only as a 
necessary part of the defence, — R. v. Makshaix 
(1899), 63 J. P. 36. 

Annotation : — Consd. Jl. v. Hudson, fl912] 2 K. B. 4C4. 

4736. .] — R. V. Hudson, No. 

4715, ante. 

4737. Suggestion that prosecutrix a 

“ drunken wastrel ” — SufUcient.J — R. v. Holmes 
(1899), Times, Jan. 31. 

4738. Suggestion that witness keeps a 

disorderly house — Sufficient.] — To suggest in cross- 
examination that a witness for the prosecution 
keeps a disorderly house falls within tlie express 
terms of Criminal Evidence Act, 1898 (c. 36), s. 1 
( / ) (ii) & exposes prisoner to t he; risk of his past 
life being inquired into. 

By leave of ct. fresh evidence can be called for 
defence.^ — R. v. Morrison (1911), 75 .T. P. 272; 
22 Cox, C. C. 214 ; 6 Cr. App. Rep. 159, C. C. A. 

4739. Suggestion that prosecutor a habitual 

drunkard — Insufficient.] — Applt. cross-examined 
the prosecutor with a, view to showing that the 
prosecutor was not only drunk at the time he said 
he was robbed, but was a habitual drunkard. 
The judge allowed applt. to be cross-examined as 
t-o previous convictions : — Held : the imputations 
made by applt. did not bring the case within 
(Timinal E\ddence Act, 1898 (c. 30), s. 1 (/) (ii). 
Si therefore the conviction would be quashed. — 
R. V. Westfall (1912), 107 L. T. 463 ; 76 .7 . P. 
335; 28 T. E. R. 297; 23 Cox, C. C. 185; 7 
Cr. App. Rep. 176, C. C. A. 

Annotdtwns : — Consd. R. v. Hudaoii, [1912] 2 K. B. 464. 

Refd. K. V. Roberts (otUer^vise Spalding) (1920), 37 T. L. R. 

69. 


AND PrOCEDUEE. 


4740. Imputations against witness of ad- 

mittedly bad character — Sufficient.] — R. v. Watson, 
No. 4705, ay\te. 

4741. .] — To suggest that a 

witness for the prosecution, tendered as an 
accomplice & a person of bad character, has com- 
mitted a crime other than that he has admitted, 
is an imputation within Criminal Evidence Act, 
1898 (c. 36), s. 1, (/) (u). 

The practice of the C. C. A. is to require cor- 
roboration of an accomplice’s evidence even though 
it be not required by statute. — R. v. Cohen (1914), 
111 L. T. 77 ; 24 Cox, C. C. 216 ; 10 Cr. App. Rep. 
91, C. C. A. 

Annotations: — ^Consd. R. v. Baskervllle, [1916] 2 K. B. 658. 

Expld. R. V. Willis, [1916] 1 K. B. 933. 

4742. Suggestion that prosecution is due 

to desire for revenge — Sufficient.] — A suggestion 
that the prosecution is due to a desire for revenge 
is an imputation within Criminal Evidence Act, 
1898 (c. 36), s 1 (/) (ii). — R. v. Roberts (other- 
wise Spalding) (1920), 37 T. L. R. 69 ; 15 Cr. 
App. Rep. 65, C. C. A. 

4743. Suggestion of consent in rape — - 

Sufficient.] — R. v. Eisher (1899), Times, .Jan. 31 ; 
sub nom. R. v. , 34 L. Jo. 100. 

AnnotcUions Consd. R. v. Bridgwater (1904), 74 L. J. K. B. 

35. Dbtd. R. V. Sheoau (1908), 72 J. P. 232. 

4744. Insufficient.] — Prisoner was 

indicted for a rape upon a woman of full age. 
Sworn as a witness upon his own behalf he alleged 
that the acts complained of took place with the 

I consent of the prosecutrix : — Held : this was not 
' a defence such as to involve imputation on the 
character of the prosecutrix within the meaning 
of Criminal Evidence Act, 1898 (c. 36), s. 1 (f) (ii), 
so as to entitle the prosecution to cross-examine 
as to previous convictions. — R. v. Sheean (1908), 
72 J. P. 232 ; 24 T. L. R. 459 ; 21 Cox, C. C. 561. 

; Annotations: — -Consd. R. r. Preston, [1909J 1 K. B. 568. 

1 Refd. R. V. Morgan (1919), 5 CT. Ai»p. Rop. 157 ; R. v. 

I Jones (1923), 87 J. P. M7. Mentd. R. v. Wright (1910), 

j 5 Cr. App. Rep. 131. 

I 4745. Suggestion that story of rape is 

I invented — Sufficient,] — Prisoner was indicted for 
rape upon a girl of 13. He gave evidence on his 
I own behalf, &, in cross-examination, he was asked 
whether the girl liad invented the story, to which 
he replied that she had not invented it herself ; 
& on being asked who had, said it was her mother, 
the prisoner’s wife, who was a witness in the 
case. In answer to further questions prisoner 
said his wife wanted to get rid of him, & that he 
had heard his children say tliat another man had 
been coming to the iiousc in his absence. Counsel 
for the prosecution then said, “ You suspect your 
wife of immoral relations with another man,” to 
which the prisoner replied, ” Yes.” Thereupon 
counsel for the prosecution was allowed to put 
questions to prisoner under t’riminal Evidence 
Act, 1898 (c. 36), s. 1 (f) (ii), as to his relations 
with another girl, who was a witness in the case, 

, which, if established, amounted to a criminal 
1 offence, but the prisoner denied those relations. 

I The prisoner was convicted : — Held : the answers 
! given by prisoner in cross-examination were not 
i necessary for the ” conduct of the defence,” & 

I as they involved imputations on the character ol 

or conduct of the defence involved 
imputations on the character of a 'wit- 
ness for the prosecution. Accused wat 
convicted. On appeal : — Held : und(ji 
Crimes Act (No. 2), 1915, s. 2 (5), cross 
examination of accused as to his prioi 
convictions was rightly allowed. — R 
V. Malcolm, [1919] V. L. R. 596.-- 
AUS. 


defence did not involve Imputation on 
the character of any witness for the 
prosecution within Crimes Act, 1915 
(No. 2) (No. 2789), s. 2 (5) (b), & cross- 
examination as to prior convictions 
was inadmissible & conviction quashed. 

U. V. Everiit, [1921] V. L. R. 245.—- 
AUS. 

4735 i. Suggestion that witness for 

prosecution committed the offence — 


' Sufficient .] — At the trial of a charge of 
I robbery & receiving, counsel for 
accused cross-examined a witness for 
the prosecution, with the view of 
showing that, ho was guilty of receiving 
the property alleged to have been 
stolen. Witness denied guilt. Accuscjd 
gave evidejice & leave was given to 
, cross -examine him as to prior con- 
I victions on the gi*ound that the nature 
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a witness for the prosecution, the questions as to 
prisoner’s relations with the other girl were 
properly allowed. — R. v. Grout, R. v, Jones 
(1909), 74 J. P. 30 ; 26 T. L. R. 59, 60 ; 3 Cr. App. 
Rep. 64, 67, C. 0. A. 

4740 , Imputations on conduct of police — 

Sufficient.] — R. v. Fisher, No. 4743, ante. 

4747 , Insufficient.] — A prisoner who 

was arrested in possession of stolen property said 
in answer to the charge that he was acting under 
instructions from a detective, & at the trial at 
quarter sessions the detective was cross-examined 
as to whether he had not employed prisoner as 
an informer : — H eld : the nature or conduct of 
the defence was not such as to involve imputations 
on the character of the witnesses for the prosecu- 
tion under Criminal Evidence Act, 1898 (c. 36), 
s. 1 (f) (ii), so as to render prisoner liable when 
called in his own defence to be cross-examined as 
to previous convictions. — R. v. Bridgwater, 
ri905] 1 K. B. 131 ; 74 L. J. K. B. 35 ; 91 L. T. 
838 ; 69 J. P. 26 ; 53 W. R. 415 ; 21 T. L. R. 
69 ; 49 Sol. Jo. 69 ; 20 Cox, C. C. 737, C. C. R. 
Annotations: Gonsd. R. v. PreaLon, [1909] 1 K .B. 568 ; 

R. V. Hudson, [1912] 2 K. B. 464. Refd. R. v. Westfall 

(1912), 107 L. T. 463 ; R. v. Watson (1913), 8 Cr. App. 

Rop. 249 ; R. v. Roberts (otherwise Spalding) (1920), 

15 C^. App. Rep. 65 ; R. v. Jones (1923), 87 J. P. 147. 

Mentd. R- V. Biggin (1919), 83 J. P. 293. 

4748 . .] — Upon the trial of an 

indictment for an offence one of the issues was 
whether deft, was the man who was seen near the 
place where the offence was committed. Two 
witnesses identified deft, at the police station as 
the man they liad seen near the place, but a third 
person failed to identify him. With respect to 
this latter occasion deft, in his evidence stated 
that the police inspector, who was present on 
the occasion who gave evidence for the prosecu- 
tion, said to the constable who was sent to bring 
the person in for the purpose of seeing whether he 
could identify deft., “ the second,” or something 
like it ; that he, deft., was placed second from one 
end of a row of men ; & that the person who was 
brought in did not pick him out, but picked out 
the man who was second from the other end. 
Counsel for the prosecution was then allowed to 
ask deft, whether he had not been convicted on 


I)revious occasions. No reliance was placed upon 
the above evidence in support of the defence, nor 
was the defence conducted on the footing that the 
inspector’s evidence ought not to be believed ; — 
Held : the allegation of deft., so far as it reflected 
on the inspector, was made with reference to the 
conduct of the identification proceedings, which 
were relevant to the defence ; though the 
identification on the particular occasion had 
failed, & therefore the allegation was not strictly 
relevant to the defence, it was natural for deft, to 


make some comment on those proceedings ; & 

the nature or conduct of the defence was not such 


as to involve imputations on the character of the 
inspector within the meaning of Criminal Evidence 
Act, 1898 (c. 36), s. 1 (f) (ii), so as to allo^ deft, 
to be cross-examined as to previous convictions. — 
R. V. Preston, [1909] 1 K. B. 568 ; 78 L. J. K. B. 
335 ; 100 L. T. 303 ; 73 J. P. 173 ; 25 T. L. R. 
280 ; 53 Sol. Jo. 322 ; 21 Cox, C. C. 773 ; 2 Cr. 
App. Rep. 24, C. C. A. 

Annotations : — Consd. R. v. Hudson, [1912] 2 K. B. 464 ; 
R. V. Roberts (otherwise Spalding) (1920), 15 Cr. App. Rep. 

(1923), 87 J. P. 147. Refd. R. v. Wright 
(1910), 5 Cr. App. Rep. 131 ; R. v. Westfall (1912), 107 
L. T. 463 ; R. v. Watson (1913), 8 Cr. App. Rep. 249 ; 
R. V. Biggin, [1920] 1 K. B. 213. 


4749. Sufficient.] — A suggestion by 

prisoner that admissions made by him when in 
custody were obtained from him by the bribes 
or threats of a police officer is an imputation 
within Criminal Evidence Act, 1898 (c. 36), 
s. 1 (f) (ii), & on that ground questions as to 
applt.’s character were properly admitted. — 
R. V. Wright (1910), 5 Cr. App. Rep. 131, C. C. A. 

4750 . .] — During applt.’s trial 

on a charge of burglary his counsel, acting on 
instructions, stated that his client’s case was that 
there was no genuine evidence against him, but 
that the police had invented a confession by him 
&> had obtained four remands when the case was 
before the magistrates to enable them to perfect 
their scheme : — Held : the nature & conduct of 
the applt.’s defence was such as to involve imputa- 
tions on the character of the police who had given 
evidence for the prosecution & he had rightly been 
cross-examined as to his previous convictions. — 
R. V. Jones (1923), 87 J. P. 147 ; 39 T. L. R. 457 ; 
67 Sol. Jo. 751 ; 17 Cr. App. Rep. 117, C. C. A. 

4751 . Imputations on character of dead 

prosecutor — Insufficient.] — Applt. was indicted for 
murder. The defence set up was that the act had 
been done in self-defence, the killed man having 
made improper overtures to the applt., & on these 
being rejected had violently assaulted him. 
Questions were addressed to applt. in cross- 
examination which had no relevance to the charge 
of murder, but which tended to show that applt. 
had previously committed an offence other than 
that for which he was being tried. No evidence 
had been given or questions asked to show that 
applt. had a good character. The questions 
although objected to, were admitted on the grounds 
that the dead man was the prosecutor & that the 
defence involved an imputation upon his character, 
& because they tended to show that applt. did not 
always speak tlie truth. Applt. was convicted of 
manslaughter & appealed : — Held : the questions 
were not admissible on the ground that the defence 
involved an imputation on the character of the 
dead man inasmuch as he was not the prosecutor 
within the meaning of Criminal Evidence Act, 
1898 (c. 36), s. 1 (4), & the questions were not 
admissible to prove that applt. did not always 
speak the truth, & therefore the conviction must 
be quashed. — R. v. Biggin, [1920] 1 K. B. 213 ; 
89 L. J. K. B. 99 ; 83 J. P. 293 ; 36 T. L. R. 17 ; 
26 Cox, C. C. 545 ; 14 Cr. App. Rep. 87, C. C. A. 
Annotation : — Refd. R. v. Ratcliffo (1919), 89 L. J. K. B. 

135. 

4752 . Whether warning to accused necessary.]— 
R. V. Benson, No. 4714, ante. 

4753 . Accused not to be trapped into attacking 
prosecution.] — R. v. Grout, R. v. Jones, No. 4710, 
ante, 

4754 . ,] — K. V. Seigley, No. 4711, ante, 

(e) When Evidence given against Another for same 
Offence. 

4755 . Evidence against co-defendant — Right to 

cross-examine.] — Where a deft, gives evidence on 
his own behalf, counsel for another deft, cannot 
ask him further questions on behalf of his client 
without giving the prosecution the right of reply. 
But if the evidence given by the witness has been 
hostile to another deft., counsel for such deft, 
has the right to cross-examine without giving 
such right of reply.— R. v. Paget (1900), 04 J. P. 
281. 


PART XII. SECT. 12, SUB-SECT. 2.— 
C. (e). 

4765 i. Evidence against co-defendant 
J. — VOL. XIV. 


— liight to cross-examine.] — Where two 
persons were Jointly indicted the 
evidence of one is legally admissible 
to inculpate the other & the latter is 


entitled to cross-examine the former. — 
R. V. Marriott (1908), 8 S. R. N. S. W. 


350.— AUS. 


G G 
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Ckiminal Law and Procedure 


Sect. 12. — Competent and compellable witneaaea : 

Sub-sect. 2t C. (e); sub-sect. 3, A, (a).] 

4756. As to character.] — The 

Cruninal Evidence Act, 1898 (c. 36), was passed, 
the object of which was to enable prisoners to be 
called as witnesses on their own behalf. ... I 
think that it occurred to the Legislature that 
cases might arise, where prisoners were jointly 
indicted, in which one prisoner might give evidence 
attacking the other prisoner, because clause (f) 
of s. 1, after limiting the right to cross-examine 
a prisoner, by providing that he shall not be asked 
questions tending to show that he has committed 
other offences or is of bad character, goes on to 
remove that restriction in certain cases, one of 
which is, where prisoner “ has given evidence 
against any other person charged with the same 
offence.” I think that the most ordinary case of 
that would be where there are two or more 
prisoners jointly indicted. ... I think that the 
ordinary case of two or more prisoners being 
jointly indicted for the same offence is exactly 
the case where general cross-exmination ought to 
be allowed (Lord Alverstone, C.J.). — R. v. 
IlADWEN, [1902] 1 K. B. 882 ; 71 L. J. K. B. 681 ; 
86 L. T. 601 ; 60 J. P. 456 ; 50 W. R. 589 ; 18 
T. L. R. 555 ; 20 Cox, C. C. 206, C. C. R. 

Annotations : — Refd. R. v. Hunting & Ward (1908), 1 Cr. 
App. Rep. 177 ; R. v. Macdonnoll (or Macdonald) (1909), 
2 Cr. App. Rep. 322 ; R. r. Paul, R. v. McFarlaiio, [1920] 
2 K. R. 183. 


Sub-sect. 3. — Evidence of Wipe or Husband 
OF Accused, 

A. At Common Law. 

(a) For or against Accused. 

4757, General rule — Not admissible.] — Anon. 
(1612), 1 Brownl. 47 ; 123 E. R. 656. 

4768. .] — A wife cannot be admitted, 

at common law, to give evidence against her 
husband or vice versd^ in any indictable crime other 
than treason. — Griggs’s Case (1660), T. Rayrn. 1 ; 
83 E. R. 1. 

4759, .] — A wife shall not be called 

in any case to give evidence even tending to 
criminate her husband. In a case of settlement, 
where a marriage in fact had been proved between 
two paupers, the first wife of the husband is not a 

PART XII. SECT. 12, SUB-SECT. 3. 

A. (a). 

4757 i. General rule — Not admissible. ] 

— On trial of deft, on an Indictment, 
bis wife cannot be admitted as a 
witness. — H. v. Humphrkyb (1853), 9 
U. C. R. 337.— CAN. 

4767 il. .]— Evidence of a 

wife is inadmissible against her hus- 
band. — R. V. Brown, [1920] C. D. 

20.— S. AF. 

q. Biaamu.] — In a case 

of bigamy, the ovldoncc of the first 
wife is not admissible, nor is that of the 
second wdfo imtil the firat marriage is 
proved. — R. v. Tubbee (1852), 1 

P. R. 98,— CAN. 

r. .] — In an in- 
dictment for bigamy, the first wife 
cannot be allowed to testify either for 
or against prisoner. — R. v McQuiooan 
(1852), 2 L. 0. R. 340.— CAN. 

s. .] — The first 

wife is not admissible as a witness to 
prove that her marriage with prisoner 
wa.s Invalid. — R. v. Madden (1857). 

14 U. C, R. 588.— CAN. 

t. Assault on con- 

stable.] — An assault on a constable 
attempting to servo a summons Issued 
by a magistrate on information 
charging violation of Canada Tempo- 


competent witness to prove a former marriag. 
with him, because such evidence shows him U 
have been guilty of bigamy.^r-R. v. CuviGBi 
(Inhabitants) (1788), 2 Term Rep. 263 ; 100 E. R 
143. 

Annotations: — Dbtd. R. v. All Saints Worcester (1817) 

6 M. & S. 194. Consd. R. V. Bathwlok (1831), 2 B. & Ad 
639. Refd. Aveson v, Klmiaird (1805), 6 East, 188 
Henman v. Dickinson (1828), 5 Bing. 183 ; Stapleton v 
Cl-ofts (1852), 18 Q. B. 3G7. 

4760. ,) — Husbands wives cannot 

in any case be witnesses either for or against 
each other. — Davis v. Dinwoody (1792), 4 Term 
Rep. 678 ; 100 E. R. 1241. 

Amiatations : — Consd. Gregg v. Taylor (1828), 5 Russ. 19, 
Refd. R. V. Bathwlok (1831), 9 L. T. O. S. M. C. 103 ; 
Stapleton v. Crofts (1852), 18 Q. B. 367. 

4761. Conspiracy.] — Indictment 

against the wife of S. & others, for a conspiracy 
in procuring S. to marry : — Held : (1) S. was not 
a competent witness in support of the prosecution ; 
(2) in all cases where husband & wife are admissible 
witnesses against each other, they are also admis- 
sible for each other. — R. v. SEitJEANT (1826), Ry. 
& M. 352, N. P. 

Annotation : — Refd. Reeve r. W^ood (1864), 5 B. &; S. 304. 

4762. .] — A wife is not an admissible 

witness against her husband in support of a charge 
of desertion of wife & children prepared by the 
parish under Vagrancy Act, 1824 (c. 83). 

The general rule is that, a wife is not admissible 
tis a witness for or against her husband, except 
in civil cases. But in criminal matters, from an 
early period, beginning with J.ord Audley's Case, 
No. 628, ante, there was an exception to the rule, 
wliich went on the principle that where the offence 
charged touches the person of the wife, she 
must be cognisant of it, & may be the only person 
who is cognisant of it, then the wife is an admissible 
witness against her husband. That applies to all 
cases where tliere is personal violence inflicted by 
the husband on the wife (Blackburn, J.). — 
Reeve v. Wood (1804), 5 B. & 8. 364 ; 6 New Rep. 
173 ; 34 L. J. M. C. 15 ; 34 L. J. Q. B. 24 ; 11 
L. T. 449 ; 29 J. P. 214 ; 11 Jur. N. 8. 201 ; 13 
W. R. 154 ; 10 Cox, C. 0. 68 ; 122 E. R. 867. 
Annotations: — Cotisd. 11. v. Loudon Corpn. (1886), 16 
Q. B. D. 772. Refd. Public Prosocutions Director v. 
Blady (1912), 106 L. T. 302. 

4763. Larceny of husband's pro- 

perty.] — Upon the trial of a manied woman jointly 
with another pei’soii for larceny of the property 


ranco Act, is au assault on a peace | 
offletir in the due execution of his duty, 

& indictable under R. S. C., o. 162, s. 3 1. 
On the trial of an indictment for such 
assault the wife of deft, is not a com- 
petent witness on his behalf. — ^M ac- 
Faulane V. R. (1889), 16 8. C. R. 393. — 
CAN. 

a, Assault occasioning 

hodilu harm.] — R. ??. Nan-e-Quis-a-Ka 
(1889), 1 Terr. L. R. 211.— CAN. 

b. False pretences.]— -In 

a prosecution for obtaining money 
l)y false pretences deft.’s wife is neither 
a cornpotent nor a compellable witness 
for the C!rown. — R. v. Allen (1913), 
41 N. B. R. 510 ; 14 E. L. R. 40 ; 

14 D. L. R. 825 ; 22 Can. Grim. Cas. 
124.— CAN. 

0 . Murder.] — On a 

trial for murder a woman was called 
as witness by the Crown, who had 
married accused according to Indian 
custom about 20 years previously & 
had several children by him. Accused 
had been married by Indian custom to 
two other women who were still living, 
but they had redeemed themselves, 
i.e.t purchased their release from 
marriage by Indian custom before his 
marriage to witness. The witness gave 
evidence to the effect that a short time 


before this trial she had redeemed 
hcTOclf & left her husband : — Jleld : lior 
evidence was not admissible. — R. v. 
Williams (1921), 37 Can. Crlin. Cas. 
126 ; 30 B. C. R. 303.— CAN. 

(J, Adultery with native.] 

— Whore the adulterer & the wife are 
charged jointly with a contravention 
of Natives Adultery Ordinance the 
evidence of the husband is inadmissible 
against the wife. — It. v. Tsualianika 
& Ketkkwa, [19171 S. R. 32.— S. AF. 

e. .]— R. r. ZiNDE, 

[1917] S. R. 30.— S. AF. 

f. Rape on wife before 

marriage.] — ^A wife is not a competent 
witness to prove a charge of rape 
committed upon her by her husband 
before her marriage, where the parties 
have voluntarily lived together as man 
& wife slnoo the marriage. — R. v. 
McKay, 2 J. R. N. S. 71.— N.Z. 

g. Indecent assault on 

wife before marriage.] — ^A wife will not 
bo compelled to give evidence against 
her husband where he is charged with 
indecently assaulting & carnally know- 
ing her before marriage. — R. v. Qrbicii 
(1910), 29 N. Z. L. R. 1045.— N.Z. 

47631. Larceny of husband *3 

, property.] — A wife living separate from 
I her husband was charged with theft 
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of her husband, the husband was called as a witness 
against his wife : — Held : the evidence of the 
husband was improperly received, & the con- 
viction wliich had taken place founded upon it 
was bad as against both prisoners.- — R. v, BRiTOtJE- 
TON (1884), 12 Q. B. D. 266 ; 63 L. J, M. C. 83 ; 
„ _ 276 ; 48 J. P. 295 ; 32 W. K. 463 ; 15 

Cox, C. 0. 431, C. C. R. 

4704 , ,] — Deft, was charged before 

a ct. of summary jurisdiction under Vagrancy 
Act, 1898 (c. 39), s. 1, with knowingly living 
wholly or in part on the earnings of prostitution. 
The person on the earnings of whose prostitution 
he was alleged to be living was his wife, & the 
prosecution was commenced by her : — Held : 
the wife was not an admissible witness for the 
prosecution imder Criminal Evidence Act, 1898 
(c. 36), s. 4 . — Public Prosecutions Director v. 
Blady, [1912] 2 K. B. 89 ; 81 L. J. K. B. 613 ; 
106 L. T. 302 ; 76 J. P. 141 ; 28 T. L. R. 193 ; 
22 Cox, 0. C. 715. 

4765. Exceptions to general rule — Treason.] — 
Griggs’s Case, No. 4758, ante. 

4766. Where crime affects person of wife 

or husband — Crimes of violence.] — R. v. 

Audrey (Lord) (1031), Hut. 115 ; 3 State Tr. 
402; 123 E. R. 1140; suh nom. Castlehaven’s 
(Earl) Case, 1 Hale, P. C. 629. 

Jnnotations : — N.F. Griprffs’s Case (1660), T. Rayin. 1. 

Refd. Brown’s Case (1()73), 1 Vent. 243 ; 'R. v. Warden of 

the Fleet (1699), 12 Mod. Hop. 337 ; R. v. Azire (1725), 

1 Stra. 633; R. v. Reading (1734 )• Cunn. 140; H. v. 

Serjeant (1826), Ry. & M. 352 ; R. v. Story (1849), 13 

.1. P. 766 ; Reeve v. Wood (1864), 5 B. & S. 364. Mentd. 

Manby v. Scot (1602), 1 Keb. 383 ; R. v. Morloy (1666), 

6 State Tr. 770 ; R. o. Clarence (1888), 22 Q. B. D. 23. 

4767. .]— R. V. Azire (1725), 

1 8 tra. 633 ; 93 B. R. 740. 

4768. — r-.] — Wife’s evidence 

against husband allowed only for secuiity of the 
peace ; but she cannot sustain indictment against 
him. — Sedgwick v. Waijcins (1789), 1 Ves. 49 ; 
3 Bro. C. C. 11 ; 30 E. R. 224, L. C. 

4769. .]— R. V. Jagger (1796), 

1 East, P. C. 455. 

Annotation: — Refd. 11. v. Wakefield (1827), 2 Town. St. Tr. 

112. 

4770. .] — A married woman 

who consents to her husband’s committing an 
unnatural offence with her is an accomplice in the 
felony, &, as such, her evidence requires confirma- 
tion, although consent or nonconsent is quite 
immaterial to the offence. — R. v. Jellyman 
(1838), 8 0. & P. 604. 

4771. .] — A man was indicted 

for shooting at his wife with intent to murder 
her. Previous to the commencement of his trial 
he applied to the judge to know whether his wife 
was to be produced as a witness for the prosecu- 
tion. Counsel for the prosecution stated that he 


should not caJl her ; & the judge told prisoner, 
that, although she was a competent witness 
against him, yet her presence was not indispensable. 

The charge is one of personal violence to the 
wife, she is, therefore, a competent witness. But 
it is not indispensable that she should be called 
(Bosanquet, j.). — R. V. Pearce (1840), 9 0. & P. 
667. 

4772. Abduction.] — R. v. Brown 

(1673), 3 Keb. 193 ; 1 Vent. 243 ; 84 E. R. 671. 
Annotaiions : — Refd. R. v. Fezas (1690), 4 Mod. Rep. 8; 

Public Prosecutions Director v. Blady (1912), 106 L. T. 
302. 

4773. .] — Prisoner was indicted 

for a forcible marriage : — Held : the evidence of 
the wife was admissible on behalf of the husband 
to prove that the elopement & marriage were 
voluntary & not forced. — R. v. Perry (1794), 
2 Hawk. P. C. 8th ed. 601. 

Annotations: — Consd. H. v. Serjeant (1826), Ry. & M. 352. 
Refd. R. V. Wakefield (1827), 2 Lew. C. C. 279. 

4774. .] — A wife is competent 

against her husband in all cases affecting her 
liberty & person. Our law recognises witnesses 
ex necessitate (Hullock, B.). — R. v. Wakefield 
(1827), 2 Lew. C. C. 279 ; 2 Town. St. Tr. 112 ; 
Mood. & M. 197, n. 

Annotations: — Distd. R. v. Barratt (1840), 9 C. & P. 387. 
Refd. R. V. London Corpn. (1886), 16 Q. B. D. 772 ; Public 
Prosecutions Director v. Blady (1912), 106 L. T. 302. 
Mentd. Field’s Marriage Annulling Bill (1848), 2 H. L. Cas. 
48. 

4775. Dying declaration in murder.] — R. 

V. Woodcock (1789), 1 Ijcacli, 500. 

Anrwtations : — Folld. R. v. Dingier (1791), 2 Leach, 561; 
R. V. Quigley (1868), 18 L. T. 211. Apprvd. R. v. Perry, 
[1909] 2 K. B. 697. Refd. R. v. Perkins (1840), 2 Mood. 
C. a 135 ; R. V. Dalmas (1844), 9 J. P. 120 ; R. v. 
Colclough (1882), 15 Cox, C. C. 92 ; R. v. Clostcr (1888), 
16 Cox, C. C. 471. 

4776. .]— R. p. Johns (1790), 1 

Leach, 504, n. 

4777. .] — R. V. Welbourn (1792), 

1 East, P. C. 358 ; 1 Leach, 505, n. 

Annotation : — Refd. R. v. Colclough (1882), 15 Cox, C. C. 92. 

4778. Rule restricted to persons legally married.] 
— The point at least doubtful, whether a woman 
living with a man as his wife, & having children 
by him, be admissible evidence to prove the fact 
of her never having been actually married to him. — 
Campbell v. Twemlow (1814), 1 Price, 81 ; 145 
E. R. 1337. 

Annotations .—Refd. Batthews V. Galindo (1828), 4 Bing. 
610. Mentd. Wade v. Malpas (1834), 2 Dowl. 638 ; 
Wilson V. King (1834), 2 Cr. & M. 689 ; Wilson v. Martin 
(1834), 3 L. J, C. P. 180 ; Armstrong v. Marshall (1836), 
1 liar. & W. 643. 

4779. .] — A kept mistress is not in- 

competent to give evidence for her protector, 
although she has passed by his nanus & has 
appeared in the world as liis wife. — Batthews v. 
Galindo (1828), 4 Bing. 610 ; 3 G. & P. 238 ; 


from her husband, & her husband was 
examined as a witness against her : — 
Held : the husband was not a com- 
petent witness against her & conviction 
quashed. — Muiriiead u. M'Intobh 
nsftny i3 n /'nt s«oh ^ 


4766 i. Exceptions to general rule — 
Where crime affects person of wife 
or husband — Crimes of violence .] — 
Prisoner was charged with feloniously 


field : her evidence was rightly 

admitted.— R. v. Jones (1877), Knox, 
170.— AUS, 

4766 ii. .] — Riddle 

V. R., [1911] 12 C. L. R. 022.— AUS. 
4766 lii. .]— Where a 


wife is charged with wounding with 
intent to# murder her husband, the 
husband is a competent, but not a 
compellable witness against the wife. — 
R. V. Phillips, [1922] S. A. S. R. 276.— 

A ITS 

.]— Indict- 
ment for administering poison to wife : — 
Held : the wife might bo a witness for 
the prosecution. — R. v. Wasson (1796), 

1 Craw. & D. 197.— IR. 

h. Rule restricted to persons legally 
married — Customary marriage.] — Tho 
rule of evidence to tho effect that a wife 
cannot be compelled to give evidence 
against her husband has no applcn. to i 
a Maori customary marriage, & a Maori | 
woman married according to native | 
custom to a Maori mau Is a compellable i 
witness against him in a criminal 
prosecution. — R. v. Kingi (1909), I 


29 N. Z. L. R. 371.— N.Z. 

k. Statement by wife to third 
person — WheOicr admissible against 
I husband .] — It Is incompetent to 
t examine tho sister of the wife of accused 

.. the 

wife. In reference to the alleged com- 
mission of the crime of incest upon tho 
panel’s daughters, unless the state- 
xuents wore made on the day of the 
occurrence Bbollcd, or as part of tho 


— H.M. Advocate v. Kemp (1891), 3 
Whltit, 17,— SCOT. 

m. Evidence of wife in civil action. ] — 
A conviction for perjury was quashed 
Sc a new trial ordered, on the ground 
G G 2 
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Criminal Law and Procedure. 


Sect 12. — Competent and compellable witnesses : 

Sub-sect, 3, A, {a) <&: (b) d: B,; sub-sect. 4, A. 

1 Moo. & P. 565 ; 6 L. J. O. S. C. P. 138 ; 130 
E. R. 904, N. P. 

Annotation: — Oonsd. Edwards v. Earobrother (1828), 2 

Moo. & P. 293. 

4780. .] — Qu, : whether a woman who has 

gone through the ceremony of marriage with a 
man, can be allowed to prove the invalidity of the 
marriage & that she is not his wife. Semhle : she 
may be examined upon the voir dire. — Peat’s 
Case (1838), 2 Lew. 0. C. 288. 

4781. .] — A woman cohabiting with pris- 

oner, & passing as his wife, is a competent witness 
for him.— K. v. Young (1847), 9 L. T. O. S. 497 ; 

2 Cox, C. C. 291. 

4782. .] — One of two prisoners had mar- 

ried liis deceased wife’s sister : — Held : she was a 
competent witness against liim upon his trial. 

A witness for the prosecution was examined 
on the part of the prisoners on the voir dire, &> 
deposed that she was married to one of them : — 
Held : she might be further examined on the voir 
dire, on the part of the prosecution, to prove that 
same prisoner had been previously married to her 
sister. — R. v. Young & Muezzeij:. (1851), 5 Cox, 
C. C. 296 ; sub nom. R. v. MuzzEUL, 15 J. P. 597. 

4783. Wife or husband must be actually charged.] 
— R. V. AST (1794), Car. C. L. 3rd ed. 66. 

4784. .] — A. being tried for sheepstealing, 

it was proposed to call the wife of B. to prove that 
A. & B. had jointly stolen the sheep, B. having 
been convicted of it at the previous quarter 
sessions : — Held : the wife of B. was a competent 
witness.— R. v. Williams (1838), 8 C. & P. 284. 
Annotation: — Consd. Hawkeeworth v. Showier (1843), 12 1 

M. & W. 45. 

4785. .] — Prisoner was cliarged in tlie first 

count of an indictment with obtaining money 
from the trustees of a savings bank, by falsely 
pretending that a document presented to the 
bank by the wife of D. had been filled up by the 
authority of D. ; & in the tliird count of the same 
indictment, prisoner was charged with conspiring 
with the wife of D. to cheat the bank. The 
evidence of D. was received, in proof of the first 
count, to show that he had given no authority 
to fill up the document or to withdraw the deposit ; 
— Held : the evidence of D. was i^roperly received 
in proof of the first count, Ids wife not being 
indicted, although she was alleged to be one of 
the parties to the conspiracy charged in the 
third count. — R. v. IIalliday (1860), Bell. O. C. 
257 ; 29 L. J. M. C. 148 ; 2 L. T. 254 ; 24 J P. 
341 ; 6 Jur. N. S. 514 ; 8 W. R. 423 ; 8 Cox, 
C. C. 298.— C. C. R. 


I (b) For or against Co-defendant. 

; 4786. Against co-defendant of husband or wife 

— Whether admissible.] — R. v. Sekjeant, No. 4761, 
ante, 

4787. .] — The wife of one prisoner, 

can in no case be a witness for the prosecution, 
to implicate another prisoner tried with her 
husband. — R. v. Baker & Dray (1838), 2 J. P. 166. 

4788. .] — A., B. & C. were indicted 

for conspiring falsely to charge D. with assaulting 
A., to cheat D. of his goods, & to ruin him in his 

i business. D. was the husband of A. : — Held : D. 
i was not admissible as a witness to support the 
I indictment. — R. v. Story (1849), 13 J. P. 766. 

! 4789. .] — Where two prisoners are 

tried for a joint offence, & one pleads guilty, & it 
i was proposed to call the wife of prisoner who had 
I pleaded guilty on the part of the prosecution to 
I give evidence against the other prisoner : — Held : 

I the evidence should be admitted. — R. v. Thompson 
j & Simpson (1863), 3 F. & F. 824. 

4790. For co-defendant of husband or wife — 
Whether admissible.] — The wife of one deft, 
against whom material evidence has been given 
cannot be a witness for the other on an indictment 
against two. — R. v. Frederick & Tracy (1737), 

; 2 Stra. 1095 ; 93 E. R. 1054. 

! 4791. .] — In an indictment for a 

I conspiracy, the wife of one of defts. cannot l)e 
1 called as a witness for the other. — R. v. Locker & 
Wainwright (1804), 5 Esp. 107. N. P. 

Annotations: — Refd. K. v. Serjeant (1820), Ry. & M. 352 ; 
R. V. Story (1849), 13 J. P. 760 ; Reeve v. Wood (1864), 
5 H. & S. 364. 

4792. .] — On an indictment against 

several prisoners, the wife of one of them is 
inadmissible as a witness for another. — R. v. 
Smith, Cobbey, Bristers & Draper (1826), 1 
Mood. C. 0. 289, C. C. R. 

Annotations: — FoUd. R. v. Hood (1830), 1 Mood. C. C. 281. 
Distd. R. V. Bartlett (1844), 3 1.. T. O. S. 22. Folld. R. 
V. Denalow & Newbury (1847), 8 L. T. O. S. 559 ; R. v. 
Brittlcton (1884), 12 Q. B. D. 266. 

4793. .] — The wife of one of several 

prisoners is inadmissible as a witness for another. — 
R. V. Hood (1830), 1 Mood. C. C. 281, C. C. R. 
Annotations : — Mentd. Hoyle v. Bush (1840), Drinkwater, 

15 ; Howard v. Gosset (1845), 10 Q. B. 359. 

4794. .] — In trespass against two 

defts. for taking pltf.’s goods, the wife of one of 
them, against whom the case is clearly proved, is 
not a competent witness for the other, to prove 
that he did not authorise the taking of the goods. — 
Mawkesworth V. Showler (1843), 12 M. & W. 
45 ; 13 L. J. Ex. 86 ; 2 L. T. O. S. 103 ; 152 E. R. 
1105. 

Annotations: — Refd. Stapleton v. Crofts (1852), 18 Q. B. 
367. Mentd. White v. Hill (1844), 9 Jur. 129; R. v. 
Hinks, Williams & Waywood (1845), 1 Den. 84. 


that in the cross-examination of ac- 
cused at the trial counsel for the Crow n 
was permitted to bring; before the jury, 
In the form of cross-exainlningr oues- 
tions, evidence that was alk^grcd to 
have been given by the wife of accused 
on an examination for discovery in a 
civil action. — R. v . Rutherford, 
[1923] 2 W, W. R. 963.— CAN. 

PART XIL SECT. 12. SUB-SECT. 8.— 
A. (b). 

4786 As against co-defendant of 
husband or ivife — Whether admissible .] — 
A., B. & C. were arraigned upon an 
indictment for mui’der, A. & B. as 
principals, & C. as accessory before the 
fact. At the spring assizes, A. pleaded 
guilty, &; sentence of death was 
recorded. At the summer assizes. B. 
& C. were put upon trial on the same 
Indictment ; — Held : the wife of A. 
was a competent witness In support ot 
the prosecution. — R. v. Callanan & 


Carboy (1840), 2 Craw. & D. 73. — IR, 

4786 ii. .] — Where a pris- 

oner is indicted jointly with prosecutor’s 
wife who had eloped with him, for 
stealing clothes & money, the property 
of the husband, the wife should be 
acquitted, as no Indictment lies against 
her, but the husband’s evidence is 
admissible against the male prisoner. — 
R. V . Glabbie & Cooney (1854). 7 
Cox, C. C. 1.— IR. 

4786 iii. ,] — The wife of one 

of several pei'soiis on their trial at the 
same time on a joint Indictment for 
theft is not a competent witness 
against any of them. — R. v, Mapatassa 
(1912), T. P. D. 91.— S. AF. 

4786 iv. — Where the 

adulterer & the wife are tried under 
separate remittals, chargf^d with a 
contravention of Natives' Adultery 
Ordinance, the evidence of the husband 
is admissible against the adulterer. — 


R. V . ZiNDE, [1917] S. R. 30.~S. AF. 

4786 V. .] — R. V. Tbhalta- 

nika &Ketekwa, [1917] 8. K. 32. — 

S. AF. 

4790 i. For CO -defendant of husband or 
wife — Whether admissible.] — A. & B. 
were tried together on a joint indict- 
ment for assault on a peace officer, & 
the wife of A. was offered €U3 a witness 
to disprove the charge against B. : — 
Held : her evidence was properly 
rejected, but had the husband not been 
on his trial she would have been a 
competent witness. — R. v. Thompson 
& Conroy (1870), 2 Han. 71. — CAN. 

4790 iJ. .] — A. & B. were 

Indicted for rape, A. as a principal in 
the first degree, & B. as a principal in 
the second degree. A. was put upon 
his trial alone, B. not being in custody : 
— Held: the wife of B. was a com 
petent witness on behalf of A. R. v. 
Allen (1839), 1 Craw. & I). 104.— IR. 
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4795. .] — When two prisoners are 

jointly indicted the wife of one of them is a com- 
petent witness for the other. — R. v, Moore &: 
Turner (1843), 1 L. T. O. S. 480 ; 1 Cox, 0. 0. 69. 

4796. .] — A. & B. were indicted fo^ 

burglary & stealing. A part of the stolen property 
was found in the house of each of the prisoners : — 
Held : the wife of A. was a competent witness to 
prove that she took to B.’s house the stolen 
property that was found there. — R. v, Siuls (1844), 
1 Car. & Kir. 494. 

4797. .] — The wife of one of two 

prisoners jointly indicted for a joint larceny is 
admissible, under the circumstances, as a witness 
for the other prisoner. 

The point is a very nice one, but I am inclined, 
though with considerable doubt, to admit the 
evidence, & upon these groimds ; that although 
prisoners are jointly indicted, the offence is 
distinct & severable. It differs in its circum- 
stances from It. V. Smith, Cobbey, Bristers efc 
Draper, No. 4792, ante, for here, evidence that one 
prisoner did honestly obtain the potatoes found 
in his apartments does not necessarily benefit the 
other prisoner, the husband of the witness. The 
defence of each is distinct, & it would be hard to 
say that one should be precluded from his defence 
because it might, by some remote possibility, 
benefit the other. I shall receive the evidence, but 
with considerable doubt (Wightman, J.). — R. v. 
Bartleto & Anderson (1844), 3 L. T. O. S. 22 ; 
8 J. F. 329 ; 1 Cox, C. C. 105. 

Annotation: — Distd. II. v, Dcaslow & Newbury (1847), o 

L. T. O. S. 559. 

4798. .] — Evidence was given by the 

wife of one of two prisoners called to prove an 
alibi by the other : — Held : on the authority of 
U. V. Smith, Cobbey, Bristers Draper, No. 4792, 
ante, inadmissible. — R. v. Denslow & Newbury 
(1847), 8 L. T. O. S. 559 ; 2 Cox, C. C. 230. 

4799. .] — Where two prisoners are 

indicted tried together, the wife of one is not a 
competent -witness for the other. — R. v. Thompson 
(1872), L. R. 1 C. C. H. 377 ; 41 L. J. M. C. 112 
26 L. T. 667 ; 36 J. P. 532 ; 20 W. R. 728 ; 12 
Cox, C. C. 202, C. C. R. 

Anrwlaiion Folld. R. v. Brittlcton (1884), 12 Q. B. D. 

26(). 

B. By Statute. 

4800. Effect of Criminal Evidence Act, 1898 
(c. 36), s. 4 — General rule.] — Under the above Act, 
the wife of a person charged -with an offence to 
wliich the sect. appUes is not compellable to give 


evidence against her husband. — Leach v. R., 
[1912] A. C. 305 ; sub nom. Leach v. Public 
Prosecutions Director, 81 L. J. K. B. 616 ; 
106 L. T. 281 ; 70 J. P. 203 ; 28 T. L. R. 289 ; 
66 Sol. Jo. 342 ; 22 Cox, C. C. 721 ; 7 Cr. App. 
Rep. 158, H. L. ; revsg. S. C. sub nom. R. v. 
Acaster, R. V. Leach, [1912] 1 K. B. 488, C. 0. A. 

Annoiaiiona : — Consd. R. v. Acastor (1912), 106 L. T. 384. 
Reid. Public Prosecutions Director v. Blady (1912), 28 
T. L. R. 193. 

4801. Whether compellable — Offence by 

father against daughter — Offence under Criminal 
Law Amendment Act, 1885 (c. 69, s. 5.] — R. v. 

Dunning (1899), 34 L. Jo. 33. 

4802. Though competent — Offence 

under Criminal Law Amendment Act, 1885 (c. 69), 

s. 7.]— R. V. Ellis (1898), 34 L. Jo. 646. 

4803. .] — R. V. Brazil (1899), 63 

J. P. Jo. 138. 

Annotation: — Refd. R. v. Acastor, R. v. Loach, [1912] 1 

K. B. 

4804. Offence under Vagrancy Act, 

1898 (c. 39), s. 1.] — Public Prosecutions 

Director v. Blady, No. 4764, ante. 

4805. Warning by wife — Offence 

under Criminal Law Amendment Act, 1885 (c. 69), 
s. 4.] — Applt. was charged with an offence under 
the above Act. When before the justices applt. ’s 
wife said, “ I -wish to sliield my husband.” The 
-wife was unable to attend the trial at the assizes 
on account of illness, & her depositions were read 
on behalf of the prosecution. No point was taken 
by the defence as to her unwilhngness to give 

I evidence : — Held : although the wife was not a 
compellable -witness, her declaration before the 
justices did not amount to a statement that she 
was unwilling to give evidence, & therefore her 
deposition was properly admitted. — R. v. Acaster 
(1912), 106 L. T. 384 ; 76 J. P. 263 ; 28 T. L. R. 
321 ; 22 Cox, C. C. 743; 7 Cr. App.. Rep. 187, 
C. C. A. 

Bigamy .] — See Criminal Justice Administration 
Act, 1914 (c. 58), s. 28 (3). 


Sub-sect. 4. — Evidence op Children. 

A. In General. 

See Evidence. 

B. Evidence not on Oath. 

4808. Formerly not admissible.] — An infant can- 
not, under any circumstances be admitted to give 


PART XII. SECT. 12, SUB-SECT. 3.— B. 

n. Crimes Act, 1900 — Whether com- 
pellable — Personal injury on wife . ) — 
Crimos Act, 1900 (N.S.W.), s. 407, 
provides that husband or wifo of any 
accused person in a criminal proceeding 
shall be coiiipotont but not compellable 
to give evidence in such proceeding in 
every ct. — R iddlk v, R., [1911] 12 
CJ. L. R. 022.— AUS. 

o. Evidence Act, 1906 — Whether 

— Held: Evidence Act, 

1 JOb (No. 28), s. 8 (1), should bo read by 
disregarding the words “ for the 
defence,’* & shoidd bo thus construed 
as making the wife or husband a 
competent, but not compellable, wit- 
ness in criminal cases both for the 
prosecution & for the defence.— R. v. 
Bishop (1913), 15 W. A. L. R. 70.— 
AUS. 

P. 32 c£- 33 Viet. c. 2^— Whether 
(^)mpetent — Refusal to support wife .] — 
1 ho evidence of a wife is inadmissible, 
on the prosecution of her husband for 
reftwal to support her, under 32 & 33 
?,• (D).— li. r. Bibsbll 

(1882), 1 U. R. 514. — CAN. 


q. Canada Evidence Act, 1893 — 
Whether compellable.] — Under Canada 
Evidence Act, 1893, the husband & 
wifo of a person (jbarged with an 
indictable offence is not only a com- 
I)cteiit witness for or against accused, 
but may also bo compelled to testify. — 
Gossepin V. R. (1903), 23 C. L. T. 210 ; 
33 S. C. li. 255.— CAN. 

r. 40 ct 41 Viet. c. 41 — Whether 
compellable — Obstruction of navigable 
river.] — Under 40 & 41 Viet. c. 41, 
in a prosecution for obstruction of 
a navigable river, deft. & the husband 
or wife of such deft, are competent & 
compellable witnesses. — R. v. Halj.ett 
(1911), 45 I. L. T. 84.— IR. 

s Prevention of Cruelty to Children 
A ct, 1894 — Whether conwellablc - 
Culpable homicide of child.] - — Pre- 
vention of Cruelty to Children Act, 
1894, 8. 12, enacts: “In any pro- 
ceeding against any pei-son for an 
offence under this Act, or for any of the 
offences mentioned In the schod. to this 
Act . . . the wife or husband of such 
person . . . shall bo competent but not 
oompcUablo to give evidence.** The 


schod. to the Act specifies a number of 
statutory offences, & conclndes, “ any 
other offence involving bodily injury 
to a child under the age of sixteen 
years *’ : — Held : tlic concluding words 
of the sched. included the crime of 
culpable homicide, & the wife of a 
man charged with the culpable homi- 
cide of his child aged twelve months, 
or alternatively with a contravention of 
sect. 1 of the Act, was a competent 
witness under sect. 1 2 of the Act. — 
Lord Advocate v. Fraher (1901), 3 
F. (Ct. of Hess.) 67 ; 38 He. L. R. 511 ; 
8 H. L. T. 416.— SCOT. 

PART XII. SECT. 12, SUB-SECT. 4.- B. 

t. Admissible vherc complaint in- 
volves minor offence.] — Unsworn testi- 
mony of children under the age of 10 
years can bo received on a complaint 
which involves merely a minor offence. 
— Hlape V. Bvrne, [1918] H. A. L. R. 
313.— AUS. 

a. Whether admissible — Charge of 
indecent assault — Conviction for simple 
assault.] — In support of a prosecution 
against deft., under 53 Vlct. c. 37, s» 
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Sect, 12. — Compete7it and compcllahJe witneases : 
Sub-sect, 4, jg.] 

evidence except upon oath. — R. v, Powell (1775), 
1 Leach, 110. 

Annotations: — Refd. Maden v. Catanoch (1861), 6 L. T. 
288 ; R. V. Paul (1890), 25 Q. B. D. 202. 

4807. — An infant witness under seven 

years of age, if apprised of the nature of an oath, 
must be sworn ; for no testimony is legal except 
it be given upon oath. — R. v, Brasier (1779), 

1 Leach, 199 ; 1 East, P. C. 443, G. C. R. 

Annotations : — Refd. R. v. Giittridge 0840), 9 0. & P. 471 ; 

R. V. Paul (1890), 25 Q. B. D. 202 ; R. v. Llllyman, [1896] 
2 Q. B. 167. 

4808. .] — Upon a charge of gross indecency 

committed with a boy, eight years of age, & of 
assault on the same boy, the boy cannot give 
evidence except upon oath. — R. v, Cox (1898), 

02 .T. P. 89. 

4809. Admitted in special circumstances.] — R. 

V. Love (1687), 12 State Tr. 523. 

4810. Admissibility under the Criminal Law 
Amendment Act, 1885 (c. 69), s. 4 — Charge of 
carnal knowledge.] — The above Act, after enacting 
that any i>ei*son who unlawfully & carnally knows 
any girl under the age of thirteen shall be guilty 
of felony, provides that upon the hearing of such 
a charge the evidence of the girl in respect of 
whom the offence is charged to have been com- 
mitted may in certain cases be received, though 
not upon oath, subject to such evidence being 
corroborated by some other material evidence 
in support of the charge implicating the accused ; 
but there is nothing in the statute to make the 
evidence of the girl admissible without oath upon 
a simple indictment for indecent assault. Prisoner 
was charged with a felony under the above Act, 
& the evidence of the prosecutrix received, not 
upon oath. The jury acqtdtited liim of the felony, 
but convicted 1dm of a misdemeanour : — Held : 
the conviction was right. — R. v. Wealand (1888), 
20 Q. B. D. 827 ; 57 L. J. M. C. 44 ; 58 L. T. 782 ; 
52 J. P. 582 ; 30 W. R. 570 ; 4 T. L. R. 483 ; 
10 Cox, 0. 0. 402, C. C. R. 

Amioiations : — Distd. R. v. Paul (1890), 25 Q. B. D. 202. 
Refd. R. V. Wilde & Taylor (1895), 59 J. P. 296. 

4811. Charge of attempted carnal know- 

ledge & indecent assault.] — On an indictment in 


two counts, the first charging prisoner under the 
above Act, with an attempt to have carnal know- 
ledge of a ^rl imder thirteen, the second charging 
him wdth indecent assault, the evidence of the 
girl, though not given on oath, was received in 
accordance with the above Act, & was corroborated 
by other material evidence as therein required. 
The judge held that there was no evidence of 
the offence charged in the first count, but that 
with respect to the charge of indecent assault, 
though the sworn evidence was in itself insuffi- 
cient, the unsworn evidence, if admissible, & 
the sworn evidence taken together, constituted 
sufficient evidence to be left to the jury, & he 
directed the jury to take into consideration both 
the unsworn & the sworn evidence. The jury 
convicted the prisoner : — Held : the unsworn 
evidence of the girl received as above stated was 
not admissible in support of the charge of indecent 
assault, & the conviction must be quashed. — 
R. V, Paul (1890), 25 Q. B. D. 202 ; 59 L. J. M. O. 
138; 62 L. T. 845; 54 J. P. 677; 38 W. R. 
704 ; 17 Oox, 0. O. Ill, 0. 0. R. 

Annotation .—Refd. R. V. Stoddart (1909), 73 J. P. 348. 

4812. Statement before Justices.] — On a 

charge preferred under the above Act for carnally 
knowing a girl under the age of thirteen years, tlie 
magistrates before whom the preliminary investi- 
gation took place, being of opinion that the 
prosecutrix did not imderstand the nature of an 
oath, received as evidence her unsworn statement 
as provided for by sect. 4 of the above Act, & signed 
& returned her statement so made, with the 
depositions, to the assizes. 

At the trial it was proposed, after proving that 
the prosecutrix was so ill as to be unable to travel 
or to attend to give evidence at the assizes, to 
tender in evidence her statement so made before 
the magistrates, as being a deposition within the 
meaning of Indictable Offences Act, 1848 (c. 42), 
s. 17 : — Held : the latter Act only apjffies to 
depositions taken upon oath or affirmation ; 
therefore it was not admissible as evidence in the 
absence of the prosecutrix. — R. v. Pruntey 
(1888), 16 Cox, 0. 0. 314. 

4813. Dying declarations.] — A declaration, hi 
articulo inorils, made by a cluld only four years 


12, for having committed an indecent 
assault ui)on a girl of the age of 13 
years, the evidence of the girl, althongh 
not given upon oath, was admitted 
under the provisions of sect. 13 of the 
Act. The unsworn statement was 
corroborated by other sworn testimony. 
Deft, was acquitted of indecent 
assault, but convicted of simple 
assault : — Ilcid, : the conviction was 
valid, although the unsworn evidence 
of tho girl, which would have boon 
Inadmissible if deft, had been tried for 
simple assault, w^as the chief evidence 
against him. — R. v. Grantyeks, [1893] 
Q. R. 2 Q. B. 376.— CAN. 

b. Admissibility under Criminal 
Law Consolidation Act, s. 377 — Con- 
ditions of reception.] — The above sect, 
provides that in every prosecution for 
felony or misdemeanour, tho testimony 
of a child under 10 years may bo 
rooeivod without any formality except 
that the judge, before admitting such 
testimony, shall explain to the child 
that it must truthfully tell what It 
knows about the matter: — Held: 
under this sect, the evidence of a child 
who stated that she did not know the 
difference between the truth & a false- 
hood, was not admissible. — K. v, 
Montana (1885), S. A. L. R. 4.— AUS. 

c. Necessity for corroboration .] — 
As Canada E^ddence Act, s. 16. 
specially requires that a statement 
taken in ct. from a child of tender 


years, not understanding the nature of 
an oath, must be corroborated by 
“ some other material evidence," the 
testimony so taken from one child of 
tender years cannot constitute the kind 
of corroboration required by this sect, 
of tho testimony similai-ly taken from 
another child of tender years. The 
unsworn testimony, whether of one 
child or of several children, is not to bo 
acted upon unless fortified by other 
material evidence corroborating it of a 
different character, i.e., ovidcuco which 
is legal evidence apart from this sect. — 
R. V. McInulty (1914), 19 B. C. R. 
109.— CAN. 

d. .] — Prisoner was tiled & con- 

victed of a criminal offence, alleged 
to have boon committed upon the 
person of a child seven years of age. 
On a case reserved the majority of the 
ct. was of the opinion that the medical 
evidence offered in corroboration of 
the evidence of tho child was not clear 
or satisfactory or within tho reijuiro- 
ments as to corroboration in such cases : 
— Held: tho conviction must bo set 
aside & the prisoner discharged. — R. 
V. Tuuniok (No. 2) (1920), 64 N. S. R. 
69 ; 33 Can. Crim. Cas. 340.— CAN. 

e. What amounts to corrobor- 

ation.] — Deft, was convicted of the 
offence of attempting to commit incest 
with his daughter, aged 7 years, upon 
the evidence of the daughter & another 
girl aged 4 years ; — Held ; the evidence 


of the girls was admissible, & was suffi- 
ciently corroborated. — R. u. Pailleur 
(1909), 15 O. W. R. 73 ; 20 O. L. R. 
207 ; 15 Can. Crim. Cas. 339. — CAN. 

f. — — — Where the evidence 

of an indecent assault upon a hoy 
of five was the statement of com- 
plainant himself, corroborated only 
l)y the evidence of his sister, aged 8, & 
Die latter evidence was, in the oircum- 
staiices, unsatisfactory : — Held : there 
was no real corroboration of com- 
plainant’s evidence, & tho conviction 
based thereon should be set aside. — 
R. V. SiDEROPOULOH (1910), C. P. D. 
15 ; 20 C. T. R. 397.— S. AF. 

g. Criminal Law Amend- 

ment Evidence Act, 1891.] — On the 
trial of a prisoner for an assault on 
a child under tho age of ten years 
with intent carnally to know hor, the 
child gave evidence — not upon oath — 
under sect. 7 of the above Act. Tho 
evidence of the child was conclusive 
OH to prisoner’s guilt, but it was con- 
t.euded that her evidence was not 
corroborated by some material evi- 
dence. The evidence given by the 
Grown was as follow’s ; Tho child, 
immediately after she had been 
assaulted, made a complaint to her 
mother. Shortly afterwards the mother 
said to prisoner, " How dare you 
assault iny little girl 1 " Prisoner 
said, “ It wasn’t me, it was my cousin." 
The little girl said, ‘‘Yes, mummy. It 
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old, is not admissible in evidence, on the trial of an 
indictment for the murder of such cliild, because 
a child of such tender years could not have had 
that idea of a future state which is necessary to 
make such a declaration admissible. — R. v. Pike 
(1829), 3 0. & P. 598. 

Annolation : — ^Refd. R. v, Perkins (1840), 2 Mood. C. C. 135. 

4814. .] — A boy between ten <fe eleven years 

of age was mortally wounded, & died the next day. 
On the evening of the day on which he was 
wounded, he was told by a surgeon that he could 
not recover. The boy made no reply, but appeared 
dejected. It appeared from his answers to ques- 
tions put to him that he was aware that he would 
be punished hereafter if he said what was untrue : — 
Held : a declaration made by him at this time 
was receivable in evidence on the trial of a person 
for killing him, as being a declaration in articulo 
mortis* 

There is no rule as to the age of cliildren to be 
examined as witnesses. A child, who has sufficient 
knowledge, may be examined (Parke, B.). — 
H. V* Perkins (1840), 9 0. & P. 395 ; 2 Mood. 
0.4J. 135, O. 0. R. 

4815. Complaints.] — R. v* Nicholas, No. 4190, 
ante. 

-.] — SeCy generally^ Sect. 4, sub-sect. 6, 

ante. 

4816. Admissibility under Children Act, 1908 
(c. 67), s. 30 — Conditions of reception.] — Before 
admitting the testimony of an unsworn child, the 
judge is bound to satisfy himself that the child 
is possessed of sufficient intelligence to justify 
the reception of the evidence & understands the 
duty of speaking the truth witlun Children Act, 
1908 (c. 67), s. 30, as amended by Criminal Justice 
Administration Act, 1914 (c. 58), s, 28 (2), & to 
warn the jury that the child’s evidence must be 
corroborated by some other material evidence in 
support thereof implicating accused. — R. v. Lyons 
(1921), 15 Or. App. Rep. 144, C. 0. A. 

4817. Necessity for corroboration — Direc- 

tion to Jury.] — R. v. Pitts (1912), 8 Cr. App. Rep. 
126, C. 0. A. 

Annotation Retd. R. v. Dosai (1918), 87 L. J. K. B. 1024. 


4818 . .] — R. V* Cratchley 

(1913), 9 Or. App. Rep. 232, C. 0. A. 

Annotations R. v. Does! (1918), 87 L. J. K. B. 

1024 ; R. V. Warren (1919), 14 Or. App. Rop. 4. 

4819. .] — Where on a criminal 

prosecution the prosecutrix is a child of tender 
years & evidence is given by her under Children 
Act, 1908 (c. 67), s. 30, without being sworn, the 
judge ought to point out to the jury that they 
must not act on the evidence of the child unless 
it is corroborated. — R. v. Murray (1913), 30 
T. L. R. 196 ; 9 Cr. App. Rep. 248, 0. C. A. 

4820. - .] — Where at a trial the 

evidence of a child of tender years, which is given 
under Children Act, 1908 (c. 67), s, 30 & Criminal 
Justice Administration Act, 1914 (c. 58), s. 28 (2), 
is of importance, the judge should direct the jury 
not to convict upon it, unless it is corroborated by 
some other material evidence in support of it 
implicating accused. In the absence of such a 
direction a conviction of accused must be quashed. 

Semhle : If the evidence in corroboration is so 
ample & so clear that the ct. is bound to come to 
the conclusion that, despite a proper direction as 
to the necessity for corroboration, the jury must 
have returned a verdict of guilty, the absence of 
such a direction will not vitiate the conviction. — 
R. V. Davies (1915), 85 L. J. K. B. 208; 114 
L. T. 80 ; 25 Cox, C. C. 225 ; 11 Cr. App. Rep. 
272 ; 79 J. P. Jo. 556, C. C. A. 

Annotations: — ^Folld. R. v. Lyons (1921), 15 Cr. App. Rop. 

144. Refd. R. V. Schifl (1920), 15 Or. App. Rep. 63. 

4821. .]— R. V. Dossi (1918), 

87 L. J. K. B. 1024 ; 34 T. L. R. 498 ; 13 Cr. App. 
Rep. 158, C. C. A. 

Annotation: — Mentd. R. v. Janies (1923), 17 Cr. App, Rep, 

116. 

4822. .] — The Ct. of Criminal 

Appeal will not quash a conviction merely because 
there has not been a specific direction to the jury 
that the evidence of a child who is not sworn 
under Children Act, 1908 (c. 67), s. 30, must be 
corroborated, if, in fact, there has been corrobora- 
tion. But such a direction should be given, — 
R. V. SciiiFF (1920), 15 Cr. App. Rep. 63, C. C. A. 


Wtts this man.*' This was witliin half 
an hour of the offence, & there was no 
HUfiTgestlon that prisoner had been told 
by any ono that his cousin had 
assaulted the child. Wlien arrested 
the constable took him to the mother’s 
house, & the child, on seeing: said, 
“ That’s him.’' Prisoner said nothing:. 
When asked by the constable about the 
conversation ^th the mother, he said 
he had not seen her on the day the 
offence was committed, though wlien 
giving evidence at the trial he admitted 
having seen her that day : — Held : 
tliere was sufficient corroborative 
evidence to support conviction. — R. v. 
PUCKERIDOK (1893), 14 N. S. W. L. R. 
64 ; 9 N. S. W. W. N. 61.— AUS. 

Orimes Act, 1891.]— 

riio unsworn testimony of a cliild 
given under sect. 33 of the above Act 
must be corroborated by other material 
evidence os to the commission of the 
offence. Such corroboration is not 
limited to the mere idoutillcation of 
accused as the person who was present 
the occasion. — R. v. Smith (1901), 
‘^6 V. L. R. 683.— AUS. 



sect. 1, of the above Act, the testimony 
admitted by virtue of that sect, must, 
*10 1 withstanding Evidence Act, 1890, 
H. oO, be corroborated by some other 
material evidence in support thereof 
implicating accused. Such implication 
of accused ought to be by evidence of 
jome direct kind, which would show 
that ho was more probably than any 


other person the man who committed 
the offence charged. — R. v. O’Bkikn, 
11912] V. L. R. 133.— AUS. 

l. — — — — Crmies Act, 1900.] — 
E. was charged with having indecently 
assaulted a girl five years of ago. At 
the trial tlie child gave evidence 
against lilm but not on oath, & said 
that when she was on a bod in E.’s 
bedroom ho touched her private parts 
with Ills hand & wiped them with a wet 
cloth. Medical evidence was to the 
effect that E. was at the time of the 
alleged assault suffering from gonor- 
rhoea, that the child when examined 
shortly afterwards was suffering from 
that disease, & that the disease might 
have been communicated by the 
child’s private parts being wiped with 
a cloth «ii which was some of the 
discharge from the disease. E., having 
l>een convicted, appealed to the Ct. of 
Criminal Appeal of New South Wales, 
on the ground that the child’s evidence 
was not “ corroborated by some other 
material evidence In support thereof 
implicating accused,” as Is required by 
sect. 418, sub-sect. 2, of the above 
Act : — Held : the appeal would be 
dismissed. — Bather v. R. (1914), 19 
0. L. R. 409.— AUS. 

m, Infant Protection 

Act, N.S.W., 1904 {No. 27).]— The 
corroborative evidence required by 
sect. 4 of the above Act is evidence 
given by some person other than the 
person whoso statement is to be 
corroborated. — Ridley v. Whipp 
(1916), 22 C. L. R. 381.— AUS, 


— — Criminal Code, s. 

lOoJ] — Where, under the above sect., 
the testimony of children of tender 
years is taken without the adminis- 
tering of an oath, the tosUmoiiy of on© 
child cannot corroborate the testimony 
of another so as to satisfy the sect. 
There must be <*orroborative evidence 
other than that so taken. — R. v. 
WmsTNANT (1912), 22 W. L. R. 762 ; 
6 n. L. R. 468 ; 3 W. W. R. 486.— 
CAN. 

o. — — .] — Accused was 

convicted of an indecent assault upon 
a girl of six years of age. The child 
was in charge of her grandmother, 
who, in washing the child, noticed that 
something was wrong, & asked the 
child if she had hurt herself, to which 
the child replied that she had not ; but 
about two weeks after the event, not 
in answer to a question, made a state- 
ment to her grandmother, as the 
grandmother testified, describing an 
indecent assault by accused. She 
made no earlier complaint. The cliild 
herself testified to the assault by 
a>ccu8ed ; accused & Ids wife testified 
that the child was at their house on the 
day on which the offence was alleged 
to have been committed : the wife of 
accused admitted that the cliild was 
on that day in &: out of a room in 
which accused was lying in bed, & the 
doctor who examined the cldid testified 
as to the development of the disease 
which ensued, & which was consistent 
with the time at which the offence was 
alleged to have been committed : — 
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SecU 12 . — Comyeieni and compellable vntnesses: 

Svh’Sect, 4, B, Sect 13 ; Sub-sects, 1 2.] 

4323. — .] — R. V, Lyons, No. 4816, 

ante, 

4824. What amounts to corrobora- 

tion.] — Deft, was indicted for attempting to car- 
nally know a girl under the age of thirteen years. 
When deft, was accused by the child’s mother of 
indecency towards the child he denied it & said 
he had done nothing to her, but when told that 
the child said he had fastened the door of the 
room, where the offence was committed, with a 
towel-horse, he said he put the towel-horse at 
the door because it blew open. The door had a 
lock on & had not blown open since. The child 
was suffering from a venereal disease. When 
charged at the police station deft, refused to be 
examined by a doctor till he had consulted his 
friends :—Held : the evidence as to the towel-horse 
was some corroborative evidence implicating 
accused within the meaning of Criminal Law 
Amendment Act, 1885 (c. 69), s. 4, but the refusal 
to be examined by a doctor was not such evidence. 

Semble : the question whether there was 

corroborative evidence was really not a point of 
law, but a question of fact. — R. v. Gray (1904), 
68 J. P. 327, C. C. R. 


4825. 


— K. v. CoorER (1914), 


10 Cr. App. Rep. 195, C. C. A. „ ^ -co 

Annotation R. v. Baskervillo, [1916] 2 K. B. 658. 

4826. .]— R. V. Christie, No. 

3811, ante. 

See, also. Sect. 13, post. 


Sect. 13.— EVIDENCE OF ACCOMPLICE. 

Sub-sect. 1. — ^Wiio is an Accomplice. 

4827. Co-defendant Implicating accused.]— -A 

co-prisoner by giving evidence implicating applt. 
does not necessarily become an accomplice. 

R. V, Martin (1910), 6 Cr. App. Rep. 4, C. C. A. 

4828. Police spy.] — R. v, Mullins, No. 3836, 

ante, ^ . , 

4829. .] — A person who enters into « 

conspiracy for the sole purpose of detecting & 
betraying it, does not strictly require confirmation 
as an accomplice, although his evidence should be 
received by the jury with caution. — R. v, Dowling 

7 sfnfA Tr. N. S. 381 : 12 J. P. 678 ; 3 


Annotation : — Mentd. R. v. Mcany (1867), 15 W. R. 1082. 

4830. .] — A police spy or af/ent provocateur 

is not an accomplice, & the practice that a jury 


statement made by tlio j 
.Sfrandmother wa.® properly [ 
admitted in” evidence, & there was 
sufficient corroborative evidence, under 
the above sect., to justify the con- 
viction of accused. — R. v. McGivnky 
(lUU), 26 W. L. R. 602 .— can. 

p. All evidence to he considered to 
find corrdhoraiion.] — In a prosecution 
for indecent assault, in order to find 
corroboration of the evidence of a boy 
too youni? to take an oath, the judge 
may consider the whole of the evidence, 
including that adduced for accused. — 
R. r. IMAN Din (1910), 15 B. C. R. 476. 
—CAN. 

PART XII. SECT. 13, SUB-SECT. 1. 

q. Question for jury.] — The ques- 

tion of whether a witne.s8 is an ac- 
complice or not is a question for the 
jury. — R. V. Abigail & Maonamaua 
(1803), 14 N. S. W. L. R. 72 ; 0 

N. S. W. W. N. 141.— AUS. 

r. .] — Whore the question arises 

on the evidence as tn whether tlio 
witness is an accomplice or not, the 
judge should leave that as a question 
of fact to the jury. — R. v. Reeve (1917 ), 
17 S. R. N. S. W. 81 ; 34 N. S. W. W. M. 
123.— AUS. 

s. Person present at com- 

mittal of crime through fear .] — A 
Avitnoss having sworn that ho was not 
an accomplice & that he had been 
present at the committal of tlio crime 
through fear, it was properly left to 
the jury to say whether ho was or was 
not an accomplice. — 11. v. Webster & 
Wells (1880), 1 N. S. W. L. R. 331.— 
AUS. 

4828 i. Police spy. ] — The mere under- 
taking to tell fortiines constitutes an 
offence, & a conviction w^as affirmed 
where it was obtained upon the evi- 
dence of a person who was not a dupe 
or victim, but a decoy. — R. v. Milford 
(1890), 20 O. R. 306.— CAN. 

4828 ii. .] — The evidence of 

“ spotters ” sent by the morality 
department to a disorderly house for 
the purpose of procuring the necessary 
evidence to convict the keeper is 
entitled to no higher respect than that 
of ordinary accomplices, & corrobor- 
ation will be required. — R. v. Sands 
(1915), 32 W. L. R. 418 ; 9 W. W. R. 
129, 496 ; 25 Man, L. R. 690.— CAN. 

4828 iii. . ) — A detective or decoy 

is not an “ accomplice, ” & his evidence 
does not require corroboration. — 


Amsden r. Rogers (191(»), 34 W. L. R. 
1174.— CAN. 

4828 iv. .] — A detective or spy, 

who participates in the offence for the 
purpose of obtaining evidence is not 
an accomplice. — R. v. McChanou 
(1919), 44 O. L. R. 482 ; 15 O. W. N. 
260 ; 47 D. L. R. 237.— CAN. 

4828 V. . ] — The act of a detective 

in supplying marked money for the 
detection of a crime cannot bo treated 
as that of an accomplice. — R. r. 
Javecharam (1894), I. L. R. 19 Bom. 
363.— IND. 

4828 vi. .] — A person who makes 

himself an agent for tlie prosocution 
with the purpose of discovering & 
disclosing the commission of an offence, 
either before associating with wrong- 
doers or before the actual perpetration 
of the offence, is not an accomplice, 
but a spy, detective or decoy whose 
evidence does not require corrobora- 
tion, though the weight to be attached 
to it depends on the character of each 
individual witness in eaoh case. — R. u. 
Chaturbiiuj .Sahu (1910), 1. L. R. 38 
Calc. 96.— IND. 

4828 vii. .] — -There is no rule of 

law that the evidence of an informer 
in a criminal prosecution must be 
corroborated, &, although, where the 
informer is a probationary police 
officer, who is to some extent earning 
promotion by his success in detecting 
offences against the law, it is tlie duty 
of the magistrate to scrutinise his 
evidence closely & weigh it carefully 
before acting upon it, if in tlvo opinion 
of the magistrate the Avitness is trust- 
worthy, there is no rule of practice 
which requires his evidence to bo 
I corroborated. Such evidence is not in 
the same category as that of an accom- 
pi ice, or of an informer who has a 
direct pecuniary interest in the result.. 
— Smith v. O’Donovan (1908), 28 
N. Z. L. R. 94.— N.Z. 

4828 viii. . ] — Certain persons not 

licensed to sell were employed as trajis 
by the police to sell a rough uncut 
diamond to another person not duly 
licensed to buy : — field : tlio traps 
Avere not accomplices. — R. v. I^ound 
(1882), 2 S. C. 2.— S. AF. 

4828 ix. . ] — Where a person had 

been convicted of an illicit sale of 
liquor on the uncorroborated evidence 
of a constable employed as a trap, & 
two men, who by special arrangement, 
had accompanied the trap had not 


I been called as witnesses, & their 
absence Avas not explained : — Held: 
the conviction must be quashed.— R. 

V. Goldberg (1888), 6 H. C. 64. — 

S. AF. 

4828 X. — — .] — A “ trap ” is not an 
accomplice. — R. v. Love (1892), 6 
K. D. C. 186.— S. AF. 

4828 xi. .] — A conviction for sell- 

ing liquor without a licence set aside, 
when the sole evidence of the sale was 
that of a trap, & the circumstances 
were such as to render this evidence 
unreliable. — R. v. Mahl ame ni (1895), 
10 K. D. C. 9.— S. AF. 

4828 xii. . ] — ^Whoro a person had 

been convicted of an illicit sale of 
liquor on the evidence of two native 
traps, & the police failed to supply 
such coTToborativo evidence, as, had 
they performed their duties properly, 
ought t.o have been available, 6c the 
evidence of tlio natives, contained sub- 
stantial discrepancies, 6c accused denied 
the offence on oath : — Held : there 
existed reasonable doubt as to his 
guilt, 6c the conviction must tberoforo 
bo quashed. — R. v. Jacicbon (1899), 

9 H. C. 383.— S. AF. 

1828 xiii. .] — The European de- 
tectives in charge of trapping an illicit 
dealer in liquor should watch the native 
traps to see tliat they have no oppor- 
tunity of obtaining tiio liquor olse- 
Avhero than on the promisiis wdiich 
they are seen to enter, & in the absence 
of such watching or other corroboration 
an accused ought not to be convicted 
on the evidence of the traps unless the 
same is free from doubt. — Myers v. R. 
(1907), T. S. 760.— S. AF. 

4828 xiv. .] — ^Charlie v. R. 

(1908), T. S. 1144.— S.AF. 

4828 XV. .] — In cases Avhich de- 
pend on the evidence of traps who are 
agents for tho purpose of causing a 
crime to be committed the greatest 
caution should bo exercised before 
accepting their evidence, 6c it Is of 
the greatest possible importance that 
their evidence should be corroborated 
6c free from doubt. — Benest v. R. 
(1918), 39 N. L. R. 344.— S. AF. 

t. Person advimng as to execution 
of crime — Though not actually pariici- 
jialing. y—Ccrtahi persons were en- 
gaged in a scliemo for forging bank- 
notes 6c sought assistance of L., who 
knew something of photolithogi’aphy, 
for preparation of a plate from which 
to print notes. L. was told all details 



Part XIL— Evidence and Proof. 


457 


should not act on the uncorroborated evidence of 
an accomplice does not apply to the case of such a 
person. — R. v, Bickley (1909), 73 J. P. 239 ; | 
53 Sol. Jo. 402 ; 2 Cr. App. Rep. 53, C. O. A. 

4831. .] — Police officers who assent to an 

informer’s entrapping an offender do not thereby I 
become accomplices. — R. v, Heuser (1910), 0 i 
Cr. App. Rep. 76, C. C. A. j 

4832. Innocent agent.] — Applt. assisted several ; 
other persons in the removal of the prosecutor’s | 
furniture from own town to another. Three | 
days later J. S. was found attempting to pawn a 
watch belonging to the prosecutor, which was 
missed at the time of the removal. J. S. told the , 
police at once, & subsequently gave evidence j 
that she had met applt. the night before in a 
common lodging-house, & that he had asked her 
to pawn the watch for him : — Semhle : on the 
trial of applt. for larceny, the evidence of J. S. 
need not be treated as that of an accomj)lice. — I 
R. V, Kirkiia^m (1909), 73 J. P. 406 ; 25 T. L. R. 
656 ; 2 Cr. App. Rep. 253, C. C. A. 

4833. Patient in abortion.] — R. v, Tinckler 

I 1701 \ 1 354. 

Annotations: — Refd. R. v, Gibson (1887), 18 Q. B. D. 537. 

Mentd. R. v. Oldroyd (1805), Russ. & Ry. 88 ; Doo d. 

Sutton V. Ridgway (1820), 4. B. & Aid. 53. 

4834. .] — R. V. Cramp, No. 4143, ante, 

4835. .] — R. V. Bottomley, R. v. 

Earnshaw (1903), 115 L. T. Jo. 88. ^ | 

4836. Incest.] — R. v. Stone, No. 4012, ante. i 

4837. .] — If, on an incRctmcnt for rape, j 

the verdict found is that of guilty under Punish- : 
ment of Incest Act, 1908 (c. 45), s. 4 (3), it is not | 
necessarily implied that the prosecutrix was a 
consenting party so as to make her an accomplice. i 
—R. v. Dimes (1911), 76 J. P. 47; 7 Cr. App. ! 
Rep. 43, C. C. A. 

Antwiaiion Refd. R. v. Crane (1912), 7 Cr. App. Rep. 113. 

4838. ,] — R. V. Bloodwortii, No. 4014, 

ante. 

4839. Wife consenting to unnatural offence.] — 

4840. Person living on earnings of prostitution.] 

— On a charge of living upon the earnings of 
prostitution the women concerned are not in the 
position of accomplices. Corroboration of their 
(widence is not, therefore, essential as a matter 
of law, but the jury should be expressly warned 
against accepting such evidence without some 
corroboration. — R. v. King (1914), 111 L. T. 80 ; I 
30 T. L. R. 476 ; 24 Cox, C. C. 223 ; 10 Cr. App. ' 
Rep. 117, C. C. A. 

4841. .] — Applt. was convicted on an 

indictment charging liim with living in i)art on 
the earnings of prostitution. The woman’s evi- 
dence was not corroborated : — Held : in a case of 
this kind corroboration is not essential ; there 


may be instances where it is plain that the woman 
is an accomplice & then what has been called 
“ a rule of prudence & direction ” should be allowed 
& the jury warned by the judge. — R. v. Pickford 
( 1914), 10 Cr. App. Rep. 269, C. C. A. 

4842. Person present at indecent assault.] — R. 
V. Cbatchley, No. 4818, ante. 

4843. Persons present at prize-fight.] — Although 
all persons present at & sanctioning a prize-fight, 
where one of the combatants is killed, are guilty 
of manslaughter, as principals in the second degree ; 
yet they are not such accomplices as require their 
evidence to be confirmed, if they are called as 
witnesses against other parties charged with man- 
slaughter. — R. V. Hargrave (1831), 5 C. & P. 
170 ; 1 Nev. & M. M. C. 299. 

Annotations: — Refd. R. v. Boyes (1861), 1 B. & S. .311. 

Mentd. R. v. G ’Brian (1844), 1 Don. 9 ; R. v. Coney 

(1882), 8 Q. B. D. 534. 

4844. Persons present at sparring match.] —The 
spectators of a sparring match are not participes 
criminis so that their evidence, toucliing what 
occurred at the match, requires corroboration. — 
R. V. Young (1866), 31 J. P. 215 ; 10 Cox, C. 0. 
371. 

Annotation : — Mentd. R. v. Conoy (1882), 30 W. R. G78. 

4845. Receiver of bribe.] — Upon the trial of an 
information by the A.-Gr. for bribery at a parlia- 
mentary election, a witness who was called to 
prove the fact of Ids having received a bribe from 
deft., objected to give evidence on the ground 
that the effect of the evidence would be to crimi- 
nate himself. Other witnesses were called to 
prove the fact of their having received bribes from 

Qu. : whether the witnesses were accomidices 
within the rules of practice that the evidence of an 
accomplice reqiares confirmation. — R. v. Troves 
(1861), 1 B. & S. 311 ; 30 L. J. Q. B. 301 ; 5 
L. T. 147; 25 J. P. 789 ; 7 Jur. N. S. 1158; 
9 Cox, C. C. 32 ; 121 E. R. 730. 

Annotations : — Refd. R. v. Cliristir, [1914] A. C. 545 ; R. v. 

C|olKm (1914 ), 10 Cr. App. Rep. 91. Mentd. R^v. 

iviuuHtur lu V. J-J*. iiD ; jxc ivcjyuuiuja, j 

Reynolds (1882), 20 Ch. D. 294 ; lie Gencse, Exp. Gi 

(1886), 3 Morr. 223 ; Evans v, Evans, [1904] P. 378. 


Sub-sect. 2. — Competency as Witness. 

4846. General rule.] — A prindpal felon may be 
witness against the accessary. — 1 \. v. Cjivuow (1701), 
12 Mod. Rep. 520 ; 88 E. R. 1491 ; subsequent 
proceedings (1702), 12 Mod. Rep. 634. 

4847. .]— R. V. Wild (1725), 1 Leach, 

17, n. 

4848. .]~R. v. Murphy (1753), 19 State 

Tr, 693. 

Annotations : — Refd. R. v. Lyons (1840), 9 C. & P- 555, 
Mentd. R. v. Gooffan (1787), 1 Leach, 449. 


of the scheme & jiromised £50 if he 
could reproduce a certain drawing on 
a plate so that prints could be made 
from it, & £2,500 when the notes wore 
printed. L. said he would like to 
make some experiments & was given 
£10 for the purpose. He made no 
experiment & did not return the money 
nor inform the police. Some mouths 
afterwards another man supplied the 
necessary plate & the forgeries wore 
prhited & uttered. At the trial of 
applts. for forging & uttering a £5 
note, L. was called as witness for the 
Crown & gave ovidenco implicating 
accused : — Held : there was ample 
evidence that L. was an accomplice. — 

R. f. Fkrquson & King (1916), 17 

S. R. N. S. W. 69.— AUS. 

a. Accessory after the fact.] — R. r. 
Smith (1876), 38 U. C. R. 218.— CAN. 

b. Indecency tvith male person .] — 


R. V. WiniJAMS (1914), 23 Can. Crim. 
Cas. 339 ; 7 O. W. N. 426 ; 19 D. L. R. 
676.— CAN. 

o. Person present on occasion of 
giving The mere presence of a 

person on the occasion of the giving 
of a bribe, & his omission to promptly 
inform the authorities, do not con- 
stitute him an accomplice, unless it can 
he shown that he somehow co-operated 
in the payment of the bribe, or was 
instrumental in the negotiations for 
the payment. — R. v. Dkodhar 8inuh 
(1899) 1. L. R., 27 Cole. 144.— IND. 

d. Harboured felon. ] — Indictment 
for harbouring M., well knowing him 
to have committed a felony : — Held : 
testimony of M., who was produced 
as a witness for the prosecution, par- 
took of the nature of that of an 
approver giving evidence against his 
accomplices, & rociulred corroboration. 


— R. V. HuanES (1839), 1 Craw. & D. 

13.— IR. 

Person not liable to be char {fed 
with same crime.] — A man cannot ho 
regarded as an accomplice who Is not 
liable to 1)0 charged witli the same 
crime as that with which the alleged 
principal is charged. — R. v. Biiula 
(1910), T. P. D. 70.— S. AF. 


PART XII. SECT. 13, SUB-SECT. 2. 

4846] i. General n/ic.]— Though an 
accomplice, who has beiin admitted as 
an approver, may give evidence, no 
matter how groat his own criminality, 
it is a wise observation that, without 
corroboration, a jury should bo slow 
to convict on such evidence, — R. v. 
Dunne (1852), 5 Cox, C. C. 507. — IR. 

f. Judge may promise recom- 

mendation for pardon.]— A trial judge 
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Sect, 13 . — Evidence of accomplice : Svb"seci3j^2 cfe 3.] 

4349. ,] — An accomplice may give evidence 

before a grand jury to support an indictment 
against a pariiceps crimhiis . — R. v, Dodd (1777), 
1 Leach, 155, C. 0. R. 

4850. .] — A principal felon is a competent 

witness on 22 Geo. III. c. 58 against an accessory 
for receiving stolen goods. — R. v, Haslam (1786), 
1 Leach, 418, C. C. R. 

4851. .] — The principal may be admitted 

as a witness against the accessary under 22 Geo. 
III. c. 58 (Heath, .T.). — R. v. Price & Coixins 
( 1786), 1 Leach, 419, n. 

4852. .] — R. V. Patram (1787), 1 Leach, 

419, n. ; 2 East, P. 0. 782, C. C. R. 

4853. .] — The persons who are supposed 

to have been seconds at a duel, may refuse to give 
evidence on the trial of the principals ; but their 
testimony may be received as the testimony of 
persons admitted witnesses for the Crown, & if 
once sworn, they must disclose the whole truth, 
although they may thereby involve themselves 
in the guilt of the transaction. — R. v. ENGT.AND 
(1796), 2 Leach, 767. 

4854. .] — There are two reasons why 

accomplic(*s are allowed to be called ; one is, that 
without them great crimes might pass undis- 
covered ; ife another, the fact that the knowledge 
that an accomplice may betray him tends to 
prevent a person from engaging in crime. But 
interests of innocenc(‘ require that the evidence of 
an accomplice should not be acted upon without 
great caution ; juries must not trust to it unless 
it receives such confirmation as to satisfy them 
that it is true, <& that they can trust it as a faith- 
ful account (Gurney, B.). — R. v, Jordan (1836), 
7 C. & P. 432 ; 3 Nev. & M. M. C. 443. 

Annotations : — Mentd. R. v, Tuckwell (1841), Car. & M. 215 ; 

Saqui & Lawronco v. Stearns (1910), 103 L. T. 583, 

4855. Effect of pardon.] — R. v, Langhorn 
( 1679), 7 State Tr. 418. 

4856. Effect of promise of pardon.] — Some of 
those persons who are equally culpable with the 
rest but not yet pardoned or indicted may be made 
use of as witnesses against their fellows. — R. v. 
Tonge (1662), Kel. 17; 6 State Tr. 225; 84 
E. R. 1061. 

Annotation: — Mentd. Mulcaliy i’. K. (1807), 15 W. R. 440. 

4857. Effect of promise of reward.] — R. v. Love 
( 1651), 5 State Tr. 43, 238. 

4858. .] — R. V. Langhorn, No. 4855, ante, 

4859. When accomplice indicted.] — A. was 
committed for having received stolen iron. B. 
being committeed fis the thief, B. wius admitted 
as a witness for the Crown against A. — R. v, 
Walford (1839), 8 C. & V, 767. 

4860. Necessity for consent of judge.] — 


The ct. will not, in general, admit an accomplice 
as king’s evidence, though applied to for that 
purpose, in the usual way, by the counsel for the 
prosecution, if it appear that such accomplice 
is charged with any other felony than that on the 
trial of which he is to be a witness. — ^A non. (1826), 
2 C. & P. 411. 

4861 . ,] — Three persons w^^re in- 

dicted for a rape, « were also indicted for the 
murder of the party alleged to be ravished. 
Before the trial on the indictment for the rape, 
the counsel for the prosecution asked to have one 
of the prisoners acquitted, that he niight call him 
as a witness against the others. This was opposed 
by prisoner’s counsel : — Held : in cases of this 
kind the ct. will, if it sees no cause to the con- 
trary, intrust it to the discretion of the counsel 
for the prosecution to determine whether he will 
have a prisoner acquitted before the trial commences 
to enable him to call such prisoner as a witness 
against the other prisoners. — R. v. Owen (1839), 
9 C. & P. 83. . . , 

4862. .] — Where principal acces- 

sary before the fact in a felony have been com- 
mitted for trial, & it is proposed to make one of 
them a witness against the other, an application 
must be made to the judge for that purpose. 

R. V, Sturgbs & Sharp (1846), 6 L. T. O. S. 486 ; 
svb nom, R. v. Sharp, 10 J. P. 220. 

4863. When accomplice jointly indicted — Com- 
petency before conviction or acquittal.] -yQw. : 
whether a person charged as a principal in the 
same indictment with a person charged as acces- 
sary, is a competent witness against the accessary, 
without being first either acquitted or confessing 
& suffering his punishment. — R. v, Lyons (1840), 
9 C. & P. 555. 

4864. .] — Two prisoners were jointly 

indicted for stealing a pair of boots. Both of them 
pleaded not guilty : — Held : one of them could not 
be called as a witness against the other. — R. v, 
Nunn & Paynter (1849), 13 J. P. 254. 

4865. .] — Qu, : whether two prison- 

ers are jointly indicted & have pleaded not guilty, 
one can, at the commencement of the case for 
the prosecution, be acquitted & called against 
the other. — R. v. Peacock & Crawley (1849), 
13 J, P. 254. 

4866. .] — A., B., C. & D. were 

indicted together. After plea, & before they were 
given in charge to the jury, the ct. allowed D. 
to be removed from the dock & examined as a 
witness against his associates. — R. v, Gerber 
(1852), T. & M. 647. 

4867. .] — Two prisoners having been 

arraigned & put upon trial at a former assizes 
on an indictment for murder, & the jury having 


may, even after a prirnd faxde case has 
been made out, direct that an ac^coni’ 
plice bo examined on the understand- 
ing that if he gives his evidence in 
an unexceptionable manner he sliall 
be recommended for pardon. — R. v. 
Robinson (1921), 70 D. L. R. 755 ; 38 
Can. Grim. Gas. 30. — CAN. 

4859 i. When accomplice indicted.]— 
Where a witness, although accused of 
having been a party to the crime, lias 
not been indicted jointly with prisoner 
at the bar, & is not being tried jointly 
with the latter, his evidence is admis- 
sible for the prosecution. — K. v. Viau 
(1898), Q. R. 7 Q. B. 302.--CAN. 

4860 i. Necessity for consent of 

judge.] — Gertaln persons were accused 
of night poacliing, & at the trial 
counsel proposed to call as witnesses for 
them several companions, in whose 
company the indictment alleged they 
had conimitted the offence & who were 


indicted for the same offence on a 
separate indictment at the same cir- 
cuit. The ct. refused to allow the 
proposed witnesses to bo examined. — 
H.M. Advocate v, Mitohelp (1887), 
1 White, 321.-— SCOT. 

g. Plea of guilty — Postpone- 

ment of sentence to allow evidence.] — In 
a trial for receiving stolen lead evidence 
was given by four thieves who had 
pleaded guilty but upon whom sen- 
tence had been postponed until the 
day fixed for the trial for reset of the 
person to whom they sold the lead for 
the purpose of their giving such evi- 
dence. In a suspension accused con- 
tended that his trial was vitiated by 
the magistrate’s improper postpone- 
ment of sentence, as it operated as an 
inducement to the thieves to give 
evidence against him : — Held : the 
course followed bv the magistrate was 
within his discretion & objection re- 


pelled. — Bkown V. Macpuerson, [19181 
1 S. G. (J.) 3.-^50OT. 

4863 i. When accomplice jointly in- 
dicted — Competency before conviction or 
acquittal.] — Gonfessod accomplice upon 
whom sentence has not been passed 
may be called as a witness, if other- 
wise competent, against the principal 
offender.— R. v. MoGlain (1915), 30 
W. L. R. 388 ; 7 W. W. R. 1134 ; 8 
Alta. L. R. 73. — CAN. 

4863 ii. .] — A man jointly 

indicted with others, & who has 
pleaded not guilty, cannot be a witness 
for the prosecution whilst his plea 
stands. — -R. v. Ryan (1822), Jebb, Cr. 
& Pr. Gas. 5. — IR. 

h. Competency after conviction 

senterice. ] — Whore prisoners, who 
are being jointly tried before a magis- 
trate, have pleaded not guilty, it is not 
competent for the magistrate to close 
the prosecution against one of them, 
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)een discharged, & the prisoners being again 
)rought to trial on the same indictment, one of 
hem, without being acquitted, was admitted 
IS a witness for the <>own. — R. v, WiNSOB (1865), 
1 F. & F. 363 ; subsequent proceedings^ sub nom. 
^INSOB V. R. (1866), L. R. 1 Q. B. 289, Ex, Ch. 

48Q8. After acquittal.] — In an indictment 

igainst several persons, the counsel for the 
prosecution has a right, before opening his case, 
jO the acquittal of any deft, he intends to call as 
I witness. — R. v, Rowland (1826), Ry. & M. 401. 

4869. .] — R. V* OwTBN, No. 4861, an^e. 

4870. After nolle proseqin.] — Any one of 

ioveral defts. who have been indicted for mis- 
lemeanoui* & put on their trial together, is a 
competent witness against the rest, provided that 
it any time before verdict nolle prosequi in regard 
,;0 him be entered or a verdict of acquittal taken. — 
R. V. O’Connor (1843), 4 State Tr. N. S. 935 ; 
subsequent proceedings, 5 Q. B. 16. 

AntwtcUioiis : — Mentd. R. v. Albert (1843), 7 Jur. 741; 

0‘Connoll r. R. (1844), 11 Cl. & Flu. 155 ; R. v. Martin 

(1849), 13 J. P. 282. 

4871 . After plea of guilty.] — R. v. Read, 

No. 4510, ante. 

4872. .]--R. V. Drury &. Benson, 

No. 4512, ante. 

4873. .] — A prisoner jointly indicted 

with another, and pleading guilty, may be called 
as a witness for the prosecution. — R. v. Kino & 
Braddon (1845), 5 L. T. O. S. 392; 1 Cox, C. C. 
232. 

4874. .] — A., B. & C., were jointly 

indicted, A. & B. for stealing tea, & C. for receiving 
it scienter, etc., A. & C. pleaded not guilty, & B. 
pleaded guilty, & the trial proceeded against A. 
& C., no judgment having been pronounced 
against B. ; — Held : B. was a competent witness 
for the prosecution on the trial of A. & C. — R. v. 
JliNKS (1845), 2 Car. & Kir. 462 ; 1 Den. 84 ; 
10 J. P. 690, C. C. R. 

4875. .] — R. V. Drury (184$), 3 Car. 

& Kir. 190. 

4876. Conspiracy.] — Two prisoners 

were jointly charged in an indictment with obtain- 
ing money by conspiracy & false pretences. 
On being arraigned, one pleaded guilty & the other 
not guilty. On the trial of the indictment, 
iprisoner who had pleaded guilty, was admitted 
as a witness against the other although it was 
objected, that the evidence of a co-conspirator 
could not be received on the count for conspiracy. 
The jury found prisoner not guilty on the count 
for conspiracy, but guilty on the counts for 


false pretences ; — Held : the co- conspirator was 
admissible as a witness, & the conviction was 
right. — R. V. Gallagher (1875), 32 L. T. 406 ; 
39 J. P. 502 ; 13 Cox, C. C. 61, C. C. R. 

4877. .] — R. V. Gallagher, No. 

6713, post. 

4878. ,] — ^A co-prisoner who has 

pleaded not guilty may be allowed to plead guilty, 
&; may then bo sentenced & called against co- 
prisoners jointly indicted. — R. v. Tomey (1909), 
2 Cr. App. Rep. 329, C. C. A. 

4879. Corroborating evidence must 

first be given.] — One prisoner who has pleaded 
guilty not allowed to be called as a witness against 
another, until the judge had heard the evidence 
necessary to corroborate that of an accomplice. 

The evidence of an accomplice uncorroborated 
will not suffice to justify a jury in finding a man 
guilty (Hill, J.). — R. v. Sparks (1858), 1 F. & F. 
388. 


Sub -SECT. 3. — Epb^ect of giving Evidence on 
Prosecution for other Offences. 

4880. Effect of giving evidence by accomplice — 
Prosecution for other offences.] — A king’s evi- 
dence is not entitled as matter of right-, to be 
exempt from being prosecuted for other offences 
at the same assizes at which he has been a witness 
for the Crown. — R. v. Lee (1818), Russ. & Ry. 361, 
C. C. R. 

4881. .] — A king’s evidence is not 

entitled, as matter of right, to be exempt from 
being prosecuted for other olfences. — R. v. 
Brunton (1821), Russ. &; Ry. 454, C. C. R. 

4882. .] — A person who has dis- 

covered his accomplices in a felony, under a 
promise of favour, ought not to be prosecuted for 
another felony of the same kind, which he disclosed 
under an impression that, by the course he had 
previously taken, he had delivered himself from 
the consequences. — R. v. Garside (1838), 2 

Lew. C. O. 38. 

4883. Prosecution for same offence.] — An 

accomplice, who in a case out of the statutes, is 
under the practice allowed, admitted by the 
justices of peace, as a witness, & is afterwards 
prosecuted ; has only a claim t-o the mercy of 
the Crown, foimded on an express or implied 
promise of the magistrate, on a condition per- 
formed : & it depends on his conduct in fully & 
fairly disclosing the joint guilt of himself & his 
companions whether the ct. will admit liim to 


convict & Bonteuce him, & then have 
liim called as a witness for tho Crown 
against his co -prisoner. — R. v. Kazak 
(1917), C. P. D. 255.— S. AF. 

k. — ^ — .] — The evidence of 

a co -prisoner tried jointly with applt. 
before a resident magistrate, called for 
tho Crown after such co -prisoner had 
l>een already convicted & sentenced : — 
Held : to ho admissiblo according to 
established practice in the cte. of the 
I -ape. — K. V. SiMOKOTWANA (1914), 
E. D. L. 166.— S. AF. 


4868 ii. .] — ^Whore a witness 

has been rightly, by direction of the 
ct., acqmttcd, ne may be examined 
for tho prosecution. — K. r. O’Donnkll 
( 1857), 7 Cox, C. O. 337.— IR. 

4871 i. After plea of guilty ,] — 

When two defts. are jointly indicted 
for (;on8piracy & one of thorn pleads 
guilty & the other not guilty, deft, 
who has pleaded guilty is admissiblo 
as a witness against the other deft. — 
K. V . Gallagher (1883), 15 Cox, C. C. 
291.— IR. 


4868 i. After acquittal.]— A, 8c 

wore indicted for having feloniously & 
corruptly received money from tho 
owner of stolen goods, on account of 
helping him to same, without causing 
the apprehension of tho thief. The 
judge, at tho trial, directed B. to be 
acquitted, & received his evidence 
against A., who was 'convicted of the 
ouGRoe ; — Held : having been ac- 
quitted B. was a competent witness 
gainst A., although they had been 
Indicted.—^, v. O’Donnell 
(1857), 9 Ir. Jur. 210.— IR. 


l. IF) .] 

— In a 

abortion : — HeM : the evidence of the 
woman on whom tho act was said to 
have boon committed was competent, 
though she was not charged with the 
crime. — H.M. Advocate v. Kae (1888), 
15 K. (Ct of Sess.) 80.— SCOT. 

m. Conspiracy to procure escape of 
prisoner — Comjyetency of prisoner — 
Necessity for consent of judge .] — 

1 Accused being on trial on a charge of 
I conspiring with a prisoner & others to 
1 assist the prisoner to escape from 


prison, tho prisoner not being named 
as a Crown witness on the back of the 
indictment nor included in tbo list of 
witnesses intended to be called by the 
(h'own; & application was made to 
the trial judge for an order directing 
that the prisoner bo called as a witness 
for tho Crown, or, in the alternative, 
called by a judge & examined 
witness, & was refused, oouiiscl for tho 
Crown undertaking that counsel for 
accused should have full opportunity 
to interview tho prisoner in order to 
decide whether or not to call him as a 
witness for tho defence. — R. v. Hagel 
& Westlake (1914), 27 W. L. K. 271. 
—CAN. 

PART XII. SECT. 13, SUB-SECT. 3. 

4883 i. Effect of gimng evidence by 
accomplice — Prosecution for same 
offence.] — A. & B. were tried together 
for tho theft of a cow, C. being called 
as a witness for the Crown against 
thorn. As the trial proceeded tbo 
magistrate convicted & sentenced A. 
& then called him as a witness against 
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Sect. 13. — Evidence of accomplice : Sub-sects. 3 <Sc 
4, ^. 6c 

bail, that he may apply for a pardon. — R. v. RuDn 
(1775), 1 Cowp. 331 ; 1 Leach, 115 ; 98 E. R. 1114. 

Annotation : — ^Reld. R. v. Garside & Mosley (1834), 2 Ad. & 
El. 206. 

48g4, ,] — R. V. Burley (1818), 2 

Btarkie on Evidence 2nd ed. p. 12, n., O. C. R. 

Annotation .— Refd. R. v. GUlis (1866), 11 Cox. C. C. 09. 

4885. .] — Approver turning round 

after giving evidence before the grand jury — tried 
& convicted. — R. v. Moore (1838), 2 Lew. C. C. 37. 

4886. Co-prisoners pleading guilty — 

Information given by accomplice.] — Where one of 
several persons charged with an offence gives, 
under hopes of acquittal, such information to the 
prosecutor against the other offenders as to induce 
them, on hearing of the circumstance, to determine 
on pleading guilty, the ct. will direct his acquittal. 
— R. V. Hemingway (1843), 1 L. T. O. S. 623. 


4888. Depends on nature of charge.] — R. v. 
WiNKEL, No. 4348, ante. 

4889. May depend on nature of defence.] — R. v. 

Blatherwick (1911), 6 Or. App. Rep. 281, 0. 0. A. 


Annotations :—ConBd. B. v. WiUis, [1916^1 1 K. B. 933. 
Refd. R. V. Crane (1912), 7 Cr. App. Rep. 113 ; R. r. 
Landow (1913), 8 Cr. App. Rep. 218 ; R. v. Cohen (1914), 
111 L. T. 77 ; R. V. Christie, [1914] A. C. 645 ; Bradshaw 
V, Waterlow, [1915] 3 K. B. 527 ; R. v. Baskerville, 

rm-ieiOTr n 


4890. Slight corroboration may suffice.]— Slight 
corroboration of an accomplice is sufficient to 
support a conviction. 

The evidence against applt. was conclusive, but 
it was the evidence of one of the burglars himself. 
Although in strict point of law that evidence was 
sufficient, yet it is customary for the judge to 
tell the jury that it needs corroboration. In this 
case, however, having regard to the decided cases, 
wc think there was sufficient corroboration of the 
evidence given by S. (Darling, J.). R. v. 
Jacobs (1908), 1 Cr. App. Rep. 216, 0. 0. A. 


Sub-sect. 4. — Corroboration. 

A. hi General. 

4887. Definition of corroboration.] — R. v. 

Kams (1910), 4 Cr. App. Rep. 8, C. C. A. 

Annotaiion : — Reid. K. v. Landow (1913), 8 Cr. App. Rep. 
218. 


B. Necessity for. 

4891. Corroboration not essential in law.]— If 

the jury believe the testimony of an accomplice 
they may convict of a capital offence, though such 


B. In the course of his evidence A. 
implicated C. as being: concerned iii 
the theft. Thereupon C. was placed 
in the dock as a prisoner along with 
B., & the magistrate continued the 
cvidencjo of A. against both B, & C., 
who were convicted & sentenced : — 
Held : the procedure adopted by the 
magistrate against C. was wholly 
Irregular, & his conviction must be 
(juasbed. — R. v. Pooya (1917), C . P. B 
110.— S. AF. 

PART XII. SECT. 13, SUB-SECT. 4.— A, 

4887 i. Definition of corroboration .] — 
Evidence in corroboration of the 
evidence of an accomplice must bo 
independent testimony which ailccts 
accused by connecting him or tending 
to connect him with the crime. It 
must bo evidence which implicates 
him, that is, which couiirms in some 
material particulars not only the 
evidence that the crime has been com- 
mitted but also that accused committed 

it 1 -f 11 I'inrinTT'^rv Jir SirmwTiAr 

33 N. S. W. 

W. N. 180.— AUS. 

4887 ii. .] — Mere corroboration 

of details in the account amounting only 
to the probability that an olicnee has 
been committed, will not be sutfleient. 
Where corroboration is sought for, the 
law requires evidence which connects 
aocused with the crime. — R. v. 
Naughton (1920), 20 8. R. N. 8. W. 
259 ; 37 N. S. W. W. N, 40.— AUS. 

4887 iii. .] — Evidence in corro- 
boration must beindependenttestimouy 
which aticets accused by connecting 
or tending to connect him wdth the 
crime, lu other words, it must be 
ovidonco which implicates him, that 
is, which confirms in some material 
particular not only the evidence that 
the crime has been committed, but 
also that prisoner committed it. — R. 
V. PiDLER, [1921] 3 W. W. R. 871 : 66 
D. L. K. 537 ; 30 Can. Grim. Cas. 239 ; 
31 Man. L. R. 358.— CAN. 

4887 iv. .] — Whore a statute re- 

quires that evidence shall be corro- 
borated in some material particular, 
the corroboration required is In some 
material respect that will fortify & 
strengthen the credibility of the main 
witness & justify the evidence being 
accepted & acted upon. — R. v. Daun 
(1906), 12 O. L. R. 227 ; 8 O. W. R. 
173.— CAN. 


4887 V. . ] — The corroboration re- 

q Hired to support the evidence of a con- 
federate should bo independent from 
the latter & Immediately connect 
accused with the crime. It should 
show not only that the crime was com- 
mitted but that accused committed 
it. — U. V. Dumont, [1918] Q. R. 54 
S. C. 9 ; 29 Can. Crim. Cas. 442. — 
CAN. 

4887 vi. .] — There must be some 

corroboration independent of the 
accomplice, or of a co -confessing 
prisoner, to show that the party 
accused was actually engaged directly 
in the corninission of the crime charged 
against him. — R. v. Ram Saran (1885), 
1. L. R. 8 All. 300.— IND. 

4888 i. Depends on nature of charge. ] — 
The natm*o & extent of the corrobora- 
tion required depend a great deal upon 
the character of the crime charged. — 
U, V. Tower (1880), 20 N. B. K. 108.— 
CAN. 

n. Slight corroboration may suffice 

Untrue denial of accomplice by 

prisoner ,] — The denial by a prisoner 
of his aciinaintancc with the approver, 
which was luovcid to be untrue. Is 
evidence to coiToborate the approver. 
— R. V. Fakrelly (1832), 1 Craw. & D. 
161, n.— IR. 

o. May depend on whether accom- 
plice voluntary.] — Where complainant 
did not willingly offer the bribe, but 
accused, a police officer, demanded it 
before taking up the charge lodged by 
complainant & made use of bis official 
position to enforce his demand : — 
Held: the circumstances were such 

testimony of accomplices with a much 
slighter degree of corroboration than 
would bo the case if the accomplices 
were entirely voluntary accornpUccB. — 
Deo N and an Pershad v. R. (1906), 
I. L. R. 33 Calc. 649.— IND. 

p. Depends on evidence of 

accomplice.] — The amount of corro- 
boration depends upon the ovidenee of 
the accomplice in each particular case. 
— U. V. Munchin (1917), T. 1*. D. 549. 
— S. AF. 

q. Corroboration nmy be looked for 
anywhere in case.] — Upon a question 
reserved whether there was any evi- 
dence adduced by the prosecutioii 
corroborating the evidence of com- 
plainant implicating accused : — Held : 
the question should be treated as if It 


were the question whether there was 
any evidence anywhere in the case of 
that corroborative nature required by 
the statute, & evidence was to be found 
in the testimony of a witness called for 
the defence. — R. v. Wakelyn (1913), 
23 W. L. R. 807 ; 10 D. L. R. 455 ; 4 
W. W. R. 170 ; 21 Can. Crim. Cas. 111. 
—CAN. 

PART XII. SECT. 13, SUB-SECT. 4.— B. 

4891 i. Corroboration not essential in 
law.] — The judge had power to convict 
a prisoner on the evidence of an accom- 
plice alone. — R. v, Frank (1910), 16 
O. W. R. 50 ; 21 O. L. R. 196.— CAN. 

4891 ii. .] — Accused was tried on 

a charge of having committiid an act 
of gross indecency with another male 
person : — Held : corroboration of the 
evidence of the accomplice was not 
necessary to the validity of the con- 
viction. — K. V. Williams (1914), 23 
Can. Crim. Cas. 339 ; 7 O. W. N. 426 ; 
19 D. L. R. 670.— CAN. 

4891 iii. .] — There is no rule of 

law or practice that a jury must bo 
instructed that they should not con- 
vict on the evidence of an accomplice 
or that such evidence should be viewed 
with suspicion. — K. u. Kelly (1916), 
35 W. L. 11. 40 ; 11 W. W. R. 46.— 
CAN. 

4891 iv. .] — A conviction is not 

illegal merely becjause it proceeds upon 
the uncorroborated Uistimony of an 
accomplice, & to hold that corrobora- 
tion is necessary Is to refuse to give 
effect to this provision. Though the 
evidence of an accomplice should be 
carefully scanned & received with 
caution, & may bo treated as unworthy 
of credit, yet if the jury or the ct. 
credits the evidence, a conviction pro- 
ceeding upon it is not illegal. — R. v. 
Ra'mansami PADAYiCHI (1878), I. L. R. 
1 Mad. 394.— IND. 

4891 v. .] — The testimony of an 

accomplice, although altogether un- 
corroborated, is evidence to go to a 
jury. A conviction upon such evi- 
dence is legal, & there can be no general 
rule as to the cautionary directions to 
bo given to the jury respecting his 
evidence. — R. v. Sheehan (1826), 
Jebb, Cr. & I’r. Cas. 54.— IR. 

4891 vi. .] — The evidence of an 

accomplice is adr^sible, & a conviction 
is not illegal because it proceeds upon 
the uncorroborated testimony of an 



Part XII,— Evidence and Proof. 


461 


.estimony stands totally uncorroborated. — v. 
iTWOOD & Bobbins (1788), 1 Leach, 464. 
Annotations: — ^Refd. Jordaine v, LoBhbrooke (1798), 7 
Term Rep. 601 ; R. v. Jones (1809), 2 Camp. 131 ; R. v. 
Wilson, Liewis & Havard (1911), 0 Cr. App. Hop. 125 ; 
R. V. Christie, 11914J A. C. 545 ; R. v. Baskorville, fl916J 
2 K. B. 658 ; R. v. Crocker (1922), 92 L. J. K. B. 428. 


4892. .] — The practice of not calling upon 

L prisoner to defend himself against the single 
incorroborated testimony of accomplice, is rather 
i matter of discretion with the ct. than a general 
nile of law ; a prisoner may be convicted on such 
testimony, if the jury believe the witness. — R. p. 
Durham Crowder (1787), 1 Leach, 478. 
Annotation : — Refd. R. v. Jones (1809), 2 Camp. 131. 

4893. .] — A person indicted for a mis- 

iemeanour or a felony may be legally convicted 
jpon the uncorroborated evidence of an accom- 
plice. — R. V, Jones (1809), 2 Camp. 131 ; 31 State 
rr. 251. 

AnnoUdions Apld. R. V. Baskerville, [19161 2 K. B. 658. 
Refd. R. V. Stubbs (1855), 7 Ck)X, C. C. 48. Mentd. R. v. 
Rowton (1865), Le. & Ca. 520 ; R. v. Roberts (1878), 38 
L. T. 690 ; Castro v. R. U881). 6 App. Cas. 229. 


4894 . .] — By the law of this country 

accomplices are witnesses competent to be heard : 
the credit that is to be given to them must depend, 
in a great degree, on the probability of the story 
they tell, or on the conlirmalion that may be 
given to them from other & pure sources, so far 
DLS what they say is capable of confirmation, A 
upon the absence of that contradiction Which may 
be adduced if the story related be not true. There 
is no rule of law which says that the testimony 
of accomplices must bo credited ; theie is no rule 
of law, or of practice, that has said it must be 
rejected (Abbott, C.J.). — R. v, Thistlewood 
(1820), 38 State Tr. 681, 921. 

Annotations : — Refd. R. v. Tate (1908), 77 L. J. K. B. 1043 ; 
R. V. Bloodworth (1913), 9 Cr. App. Rep. 80 ; R. v. 
Watson (1913), 8 C"r. App. Rep. 249. Mentd. R. v. 
Cumming (1848), 7 State Tr. N. S. 485 ; R. v, Martin 
(1848), 6 State Tr. N. S. 925 ; R. v. Mitchel (1848), 6 
State Tr. N. S. 599 ; R. v. O'Dogherty (1848), 5 Cox, C. C. 
34 8 : O’Brien v. R., etc. (1849), 3 Cox, C. C. 360 ; U. v 
Dulfy (1849), 7 State Tr. N. S. 795 ; R. v. Smith O’Brien 
(1849), 7 State Tr. N. S. 1 ; Mulcahy v. R, (1867), 15 
W. H. 446. 


4895. .] — A jury may, if they please, act 

upon the evidence of an accomplice, without any 
confirmation of his statement. — R. v, Hastings 
Graves (1835), 7 C, & P. 152 ; 3 Nev. & M. M. C. 
396. 

Annotation : — Refd. R. v. Baskerville, [1916] 2 K. B. 658. 

4 gQ 0 . J — A. prisoner who employed another 

person to harbour the principal felons may be 
convicted as accessory after the fact, though he 
himself did no act of relieving, etc,, & prisoner may 
be found guilty on the uncorroborated testimony 
of the person who actually harboured, — R. v. 
Jarvis, Langdon & Stear (1837), 2 Mood. & R. 
40, N. P. 

4897 . .] — The evidence of an accomplice, 

though uncorroborated, is evidence to go to the 
jury. 

My own opinion is, that I have no right to with- 
draw any case from the jury where there is oven 
one competent witness for the prosecution, 
although he be an accomplice, & uncorroborated. 
That is my view of the law (Erle, J.). — R. v, 
Avery (1845), 4 L. T. O. S. 493 ; 1 Cox, 0. C. 206. 
Annotedion : — ^Refd. R. v. Baskerville, [1916] 2 K. B. 658. 


4898 . .] — Where the case for the prosecu- 
tion is supported by the unconfirmed testimony 
of an accomplice, the ct., since Evidence Act, 
1843 (c. 85), will not withdraw it from the con- 
sideration of the jury, but leave it to them, with 
a recommendation that they should not act upon 
it. — R. V, Skibber (1845), 9 J. P. 314. 

4899 . — .] — Qu, : whether the confirmation 

of the evidence of an accomplice against one of 
two prisoners jointly indicted is sufficient. 

The ct. has no right to withdraw the evidence 
of an accomplice, even though unconfirmed, from 
tlie consideration of the jury. 

I do not tliink it necessary that there should be 
a confiimation as to each of the prisoners ; a 
confirmation os to one would be sufficient. It is 
a question for the jury. I tliink it right to say 
that in my opinion the necessity for the confirma- 
tion of an accomplice has been stated too strongly 
in some of the cases. I do not wish it to be under- 
stood that I am overruling any of the decided 
cases ; but it appears to me that even the testi- 
mony of an accomplice, though entirely uncon- 
firmed, must go to the jury, accompanied, of 
course, by such recommendations as the judge in 
such case would feel it Ms duty to make. If a 
witness be admissible at all, I have no right to 
withdraw his testimony from the consideration 
of the jury, & the law having admitted the evidence 
of an accomplice, it is the province of the jury 
to determine its value (Coberidge, J.). — R. w 
Andrews tk> Payne (1845), 5 L. T. O. S. 23 ; 

1 Cox, 0. 0. 183. 

Annotation : — ^Refd. R. v. Baskerville, [1916] 2 K. B. 658. 

4900 . .] — The rule that a jury should not 

convict on the unsupported evidence of an accom- 
plice is a rule of practice only, & not a rule of 
law. Semble : a judge should advise the jury to 
acquit, unless the testimony of the accomplice be 
corroborated, not only as to the circumstances 
of the offence, but also as to the participation in 
it by accused, & where there are several prisoners, 
& the accomplice is not confirmed as to all, the 
jury should be directed to acquit prisoners as to 
whom ho is not confirmed : — Held : tMs being a 
rule of practice only, if a jury choose to act on the 
unconfirmed testimony of the accomplice, the 
conviction cannot be quashed as bad in law. — 
R. V, Stubbs (1855), Dears. C. C. 555 ; 25 L. J. M. C. 
16 ; 26 L. T. O. S. 109 ; 19 J. P. 760 ; 1 Jur. N. S. 
1115 ; 4 W. R. 85 ; 7 Cox, C. C. 48, C. O. R. 
Annotations: — Expld. R. v. Boyos (1861), 1 B. & S. 311; 

R. V. BuKkerville (1916), 25 Cox, C. C. 524. Refd. R. v. 

ChriHtio, [1914] A. C. 545 ; R. v. Colicn (1914), 111 L. T. 77. 

4901 . .] — R. V, Gabbagher, No. 0713, 

post. 

4902 . .] — M. was charged with causing 

two explosions in France, one of wMch caused 
loss of life. On an appln, for a writ of habeas 
corpus it was objected that the charges depended 
on the uncorroborated evidence of an accomplice ; 
— Held : the evidence of the accomphee was 
con'oborated & even if it were not the magistrate 
had discretion as to whether the evidence was 
sufficient for committal . — Re Meunier, [1894] 

2 Q. B. 415 ; 63 L. J. M. C. 198 ; 71 L. T. 403 ; 
42 W. R. 637 ; 18 Cox, C. C. 15 ; 10 R. 400, D. C. 
Annotations : — Consd. R. v. Tate, [1908] 2 K. B. 680. Refd. 


^complico, — R. V. Maganlap (1889), 
I. B. R. 14 Bom. 115.— IND. 


4891 vu. .] — ^ An accomplice is 

competent witness & there is n 
absolute rule of law wWoh enacts the 
the conviction on the evidence of a 
accomplice is bad.— Siar Nokia v. I 
(1913), 18 C. W. N. 550.— IND. 

4891 vili. .] — A judge or jury 


entitled to convict upon tlie uncorro- 
borated evidence of socii criminis, if 
the judge or jury believe their evidence. 
— Brown v. Macpherson, [1918] 
S. C. (J.) 3.— SCOT. 


4891 ix. .] — A prisoner may bo 

convicted on the uncorroborated evi- 
dence of an accomplice, provided there 


is evidence aliunde that the crime has 
boon committed. — R. v. Twalatunga 
(1903), 20 S. C. 425.— S. AF. 

4891 X. .] — Non -corroboration of 

accomplices is not a good ground in 
point of law for Invalidating a con- 
viction. R. V. WOODGATE (1877), 3 

C. A. 320 ; 2 J. R. N. S. 5.- -N.Z. 
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Sect. 13 . — Evidence of accomplice : Svh-secL 4, C. 

that accused committed the crime ; it is suffi- 
cient if it is merely circumstantial evidence of 
his connection with the crime. 

The uncorroborated evidence of an accomplice 
is admissible in law, but the jury should be warned 
of the danger of convicting on such evidence. 
Should no such warning be given by the judge, 
the Ct. of Criminal Appeal will quash the con- 
viction. — li. V. Baskerville, [1910] 2 K. B. 058 ; 
80 L. J. K. B. 28 ; 115 L. T. 453 ; 80 .T. P. 440 ; 
00 Sol. Jo. 090 ; 25 Cox, C. C. 524 ; 12 Cr. App. 
Rep. 81, C. C. A. 

Annotations: — Consd. Thomas v. Jones, [1921] 1 K. 11. 22. 
Reid. K. V. Wyman (1918), 13 Cr, App. Rep, 163 ; R. v. 
Feiffenbaiim, [1919] 1 K. 13. 431 ; R. v. Smith (1919), 14 
Or. App. Rep. 74 ; R, v. Schill (1920), 15 Cr. App. Rep. 
63 ; R. V. Howard (1921). 15 Cr. App. Ron. 177 ; R. v, 
Crocker (1922), 92 L. J. K. B. 428; R. v. RudKO (1923). 
17 Cr. App. Rep. 113. Mentd. R. v. Wakeley (1919). 84 
J. P. 31 ; R. V. Warren (1919), 14 Cr. App. Rep. 4. 

4935. .] — Indirect circumstantial evi- 

dence will be sufficient, if it is independent. It 
must implicate accused, that is, it must be 
evidence to show, not that the crime has been 
committed, but that accused committed it. 

The uncorroborated evidence of an accomplice 
is undoubtedly admissible in law, but the judge 
should warn the jury of the danger of convicting 
, in his discretion, advise 
upon su(;h evidence, but 

lin their legal 

dcnce if they 

believe it (Lord Coleridge, J.). — R. v. Wyman 
( 1918), 13 Cr. App. Rep. 103, C. C. A. 

Annotation: — Mentd. R. f. Adler (1923), 17 Cr. App. Rop. 
105. 

4936. Need not amount to independent evidence 
implicating accused.] — Corroboration of an accom- 
plice’s evidence need not amount to independent 
evidence implicating deft. — R. v. Wilson, Lewis 

" — " n A 

i AypiVU. iW. V, iJAtKl/llCl V ^ A U 

App. Rep. 281 ; Consd. R. v. Watson (1913), 109 L. T. 
335. Apprvd. R. V. Cohon (1914), 111 L. T. 77. Gonsd. 
Bradshaw v. Waterlow, [1915] 3 K. B. 527 ; R. v, Basker- 
ville, (19161 2 K. B. 658. Refd. R. v. Crane (1912), 

7 Ct. App. Rep. 113 ; R. v. Christie, [1914] A. C. 545 ; 
R. u. Thrclfall (1914), 111 L. T. 168 ; R. v. Willis, [1916] 

1 K. B. 933 ; R. v. Wyman (1918), 13 Cr. App, Rop. 163. 

4937. Equivocal corroboration.] — R. v. Watson, 
No. 4705, a7ite, 

4938. Not confirmed by finding stolen property 
on premises of person charged with receiving it — 
Evidence of thief.] — On an indictment for receiving 
goods, knowing them to have been stolen, the 
mere fact that they were found on prisoner's 
premises is not sufficient to confirm the evidence 


of the thief, so far as to make it proper to convict. 
— R. V. Pratt (1865), 4 F. & P. 315. 

4939. Statement by accused — Refusal by accused 
to undergo medical examination.] — R. v. Gray, 
No. 4824, ante. 

4940. .] — Applt. was convicted of shop- 

breaking. The ground of appeal was that there 
was no evidence to corroborate the statements 
made at the trial by an accomplice. 

There was no evidence except that of the 
accomplice, that applt. was anywhere near the 
shop when it was broken into : — Held : the words 
“ do you think I should be such a fool as to have 
the stuff here for you to get it ? ” spoken to the 
police when they came to arrest applt., were 
capable of being construed as an admission of 
guilt, & were some evidence to corroborate the 
accomplice & the conviction was proper. — R. v, 
Lucy (1910), 4 Cr. App. Rep. 165, C. C. A. 

4941. Evidence of accused.] — R. v. Kennaway, 
No. 3922, ante. 

I 4942. Non-denial of charge.] — Evidence of the 
! non-denial of an offence by prisoner when formally 
; charged with it by the police on his arrest is not 
i necessarily corroborative of evidence of the com- 
I mittal of the offence given by an accomplice. 
Where the judge at the trial has omitted to warn 
the jury that they ought not to convict prisoner 
on the uncorroborated evidence of an accomplice, 
the Ot. of Criminal Appeal will generally 
the conviction as being a miscarriage 
unless there was in fact corroboratiw 
before the jury. — R. v. Tate, [1908] 2 K. x>. uou ; 
77 L. J. K. B. 1043 ; 99 L. T. 620 ; 72 J. P. 391 ; 
52 Sol. Jo. 699 ; 21 Cox, C. C. 693 ; 1 Cr. App. 
Rep. 39, C. C. A. 

Annotations : — Refd. R. v. Beauchamp (1909). 2 Or. App. 

Rep, 40 ; R. v. Kams (1910), 4 Cr. App. Rop. 8 ; R. u. 

Cohen (1914), 111 L. T. 77 ; II. v. Baskerville, [1916] 2 

K. B. 658. 

4943. .] — R. V. Feigenbaum, No. 4151, an^. 

V. Bovy (1916), 12 Cr. App. Rep. 15, C. C. A.’ 

4945. Corroboration by wife.] — In a case of 
felony the testimony of the wife of an accomplice 
is not such evidence as a jury ought to rely upon 
as confirmation of the statement of the accomplice. 

Confirmation by the wife is, in a case like this, 
really no confirmation at all. The wife & the 
accomplice must be taken as one for this purpose 
(Park, J.). — R. v. Neal & Taylor (1835), 7 
C. & P. 168 ; 3 Nev. & M. M. C. 398. 

Annotations: — Consd. R. v. Payne (1913), 8 Cr. App. Rop. 

171 ; R. V. Willis, [1916] 1 K. B. 933. 

4946. .] — Qu. : whether the testimony of 

the wife of an accomplice can be corroboration 


to show hy circumstantial evidence 
that accused had a share In the perpe- 
tration of the offence. — R. v. Dumont 
(1018), Q. R. 54 S. C. 9 ; 29 Can. Crim. 
Cas. 442.— -CAN. 

h. Must point to acts of accused.] 
— Corroboration Is sufficient only when 
directed to acts of accused. — R. v. 
Stefanic, [1921] 1 W. W. R. 1212 ; 
16 Alta. L. B. 246; 34 Can. Crlm. 
Cas. 319.— CAN. 

k. Statement by accused.] — Applt. 
was chargred with having had carnal 
knowledge of a girl under 16 years of 
agre. He was convicted of having 
attempted to have unlawful carnal 
knowledge of the girl & was sentenced ; 
— Held : there was sufficient corro- 
borative evidence in that applt. had 
admitted he had performed indecent 
acts towards the girl. — Abernethy v. 
R. (1916), 18 W. A. L. R. 108.— AUS. 

l. I,. Wyse (1895), 2 

Terr. L. R. 103.— CAN. 

4941 I. Evidence of accused.] — R. v. 


Fontaine (1914), 23 Can. Criin. Cas. 
159 ; 18 D. L. R. 275.— CAN. 

4944 i. Question of corroboration for 
jtiry.]~R. V. Wyse (1895), 2 Terr. L. R. 
103.— CAN. 

4944 ii. .] — It is for the judge to 

decide whether there is corroboration of 
the evidence of an accomplice & for the 
jury to decide whether such corrobora- 
tion is sufficient. — R. v. Freestone 
(1913), T. P, D. 758.— S. AF. 

4945 i. Corroboration by wife— Ques- 
tion for jury.] — ^When there was no other 
corroboration of the testimony of an 
accomplice, with respect to the person 
of one of the prisoners, but the evidence 
of the accomplice’s wife, who herself 
appeared to lie Implicated in the guilt 
of the transaction : — -Held : the judge 
was right in not directing an acquittal, 
but in leaving the case to the jury, 
with observations upon the general 
objections to the credit of those wit- 
nesses, 8c a conviction under these 
cii'oumstanceB was good. — It. v. Casey 


(1837), Johh, Cr. & Pr. Cas. 203.— IR. 

4945 ii. .] — ^W hen there are several 

approvers, their respective testimonies 
I are not corroborative of each other, 

I unless it appears that they could have 
had no communication with each other 
subsequently to the commission of the 
crime. — R. v. Aylmer & Behan (1839), 
1 Craw. & D. 116.— IR. 

4945 iii. .] — The evidence of an 

accomplice. If imcon*oborated, is not 
sufficient to support a conviction, 
& the number of the accomplices 
giving evidence makes no difference. — 
Maqill’s Case (1842), Ir. Clr. Rep. 
418.— IR. 

4945 iv. .] — If more than one 

accomplice gives independent evidence 
as to the commission of the offence, 
the testimony of one accomplice could 
ho confirmed by the testimony o^ 
another. — R. v. Freestone (1913) 
T. P. D. 758.— S. AF. 

m. Must corroborate in point o. 
time.] — On the hearing of a charg 
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of his statements. — R. v. Payne (1913), 29 T. L. R. 
250 ; 8 Cr. App, Rep. 171 ; 77 J. P. Jo. 04, C. C. A. 
Annotation Refd. R. v. WUlls (1916), 32 T. L. R. 452. .. 

4947. Corroboration by wife of another accom- 
plice.] — On the trial of an indictment one of several 
accomplices in the crime charged was called as a 
witness against accused. His evidence was corro- 
borated by that of the wife of another accomplice 
who was not called. The wife was herself innocent 
of any connection with the crime : — Held : under 
those circumstances the jury were entitled to 
rely upon her evidence as good corroboration, 

the mere fact that she was the wife of an accom- 
plice, & that her evidence was not itself corro- 
borated by an independent witness did not dis- 
entitle it to credit. — R. v. Willis, [191(5] 1 K. B. 
933 ; S5 L. J. K. B. 1129 ; 114 L. T. 1047 ; 80 
J. P. 279 ; 32 T. L. R. 452 ; 60 Sol. Jo. 514 ; 
25 Cox, C. C. 397 ; 12 Cr. App. Rep. 44, C. C. A. 
Annotation : — Reid. R. v. BaHkorville, [1916] 2 K. B. 658. 

4948. Corroboration by another accomplice In- 
sufllcient.] — R. v, Noakes, No. 4907, ante, 

4949. .] — R. V, CuFFEY, No. 6714, post. 

4950. .] — R. V. Gay, No. 4917, ante. 

4951. .] — A statement by a co-deft. who 

is an accomplice of another deft, is not corro- 
boration of the evidence of other accomplices 
against that deft. — R. v. Howard (1921), 1,5 Cr. 
App. Rep. 177, C. C. A. 

H. Where more than one Accused. 

4952. Effect of corroboration not touching all I 
the accused.] — If the testimony of an accomidice 
be confirmed, so far as his testimony relates to 
one prisoner, but be not confirmed with respect to 


another prisoner, the latter may be convicted on 
the testimony of the accomplice if the jury deem 
him to be worthy of credit. — R. v. Dawber (1821), 
3 Stark. 34, N. P. 

Annotation : — Refd. R. v. Stubbs (1855), 7 Cox, C. C. 48. 

4953. .] — R. V. Field (1828), Dickinson’s 

Guide to Quarter Sessions, 6th ed. 504. 

4954. .] — -On an indictment against prin- 

cipal & accessories the case against the principal 
was proved by the testimony of an accomplice 
who was confirmed as to the accessories, but not 
as to the principal ; the jury were directed to 
acquit prisoners. — R. v. Wells, Hudd Colledge 
( 1829), Mood. & M. 326, N. P. 

4955. .]- — If A. is charged as a principal, 

B. as a receiver, & A. plead guilty — an accom- 
plice when called to give evidence against B. 
should be confirmed as to some matter affecting 

B. , & a confirmation as to the guilt of A. does not 
advance the case against B. — R. v. Moores (1836), 
7 0. & P. 270, N. P. 

4956. .] — An approver ought to be con- 

firmed as to each of the prisoners. — R. v. Fletcher 
( 1838), 2 Lew. O. O. 45, n. 

4957. .] — Where an accomplice, in giving 

evidence against two prisoners, is confirmed as 
to his statement against one of them, it ought not 
to operate as a confirmation of his testimony 
against the other. — R. v. Jenkins (1845), 1 Cox, 

C. O. 177. 

Annotation: — Apprvd. R. v. Baskervillc, [1916] 2 K. B. 658. 

4958. .] — R. i;. Andrews & Payne, No. 

4899, ante. 

4959. .] — R. V. Stubbs, No. 4900, ante. 


irivolviner unlawful carnal knowledge 
of a girl under 16 years of age, tbe 
eoiToboration required is not sui)plied 
by evidisnce tending to show that the 
ijtfence took place at a time mateiially 
different to that allogtMl by the principal 
witness, €.{f. by evidence indicating 
tlio commission of the offence in the 
afternoon where the principal witness 
deposed to its commission in the 
morning. — S ullivan v. R. (1913), 15 
W. A. L. R. 23.— AUS. 

n. Corroborating evidence con- 
flictijig with principal evidence.] — An 
alleged admission or statement incon- 
sistent with innocence made hy 
accused person to the corroborating 
witness cannot bo accepted as corro- 
borative when such statement must 
have been made in the presonoo of the 
principal witness, who has not only 
given no evidence of it but has testified 
generally that accused always denied 
the offence. — S ullivan v, R. (1913), 
15 W. A. L. R. 23.— AUS. 

o. Carnal knowledge of girl — He- 
semblance of child to accused.] — On 
the trial of a charge of carnal know- 
ledge of a girl of previously chaste 
character under the age of sixteen & 
above the age of fourteen years : — 
I/eld : the production in ct. of an 
infant about three months old alleged 
to hav(!! been bom as the result of the 
seduction, & the testimony of the 
mother & aunt of the girl that the 
infant resembled accused & one of his 
children, was not BufiQcient corrobora- 
tive evidence. — R. v. Fidlkr, [1921] 
3 W. W. R. 871 ; 66 D. L. R. 537 ; 36 
Can. Grim. Cos. 239 ; 31 Man. L. R. 
358.— CAN. 

p. Possession of 'property taken 
from murdered person — Corroborative of 
theft — Not corroborative of murder .] — 
The possession of property taken from 
a murdered person is not adequate 
corroboration of the evidence of an 
accomplice charging such person in 
possession with participation in the 
murder, though it would, no doubt, be 
corroboration of ovideneb that prisoner 
participated in a robbery* or that ho 

J. — VOL, XIV. 


had dishonestly received stolon pro- 
perty. — R. V. Ram 8aran (1885), 
I, L. R. 8 All. 306.— IND. 

q. Production of stolen properly by 
accused.] — Where) accused was con- 
victed of house-breaking by night with 
intent to commit theft, & the only 
evidence against him was the con- 
fession of a fellow -prisoner, & the fact 
that he pointed out the stolon property 
some months after the commission of 
the otlenco : — Held : the mere pro- 
duction of the stolon property by 
accused was not sufficient corrobora- 
tion of the confession of the other 
prisoner. — -R. v. Dos a .Ttva (1885), 
I. L. R. 10 Bom. 231.— IND. 

r. All sarrouiuting circumstances 
must be considered.] — In dealing with 
the miostion what amoimt of corro- 
boration is required in the case of testi- 
mony given by an accomplice, the cts. 
must exercise careful discrliQlnation, & 
look at the surrounding circumstances 
in order to arrive at a conclusion 
whether the facts deposed to by the 
person alleged to be an accomplice are 
borne out by those circumstances, or 
whether the circumstances are of such 
a nature that the ovidcnco purpoiting 
to be given by the alleged accomplice 
should be supported in essential & 
material particuiai’S by evidence aliunde 
as to the facts deposed to by that 
accomplice. — Kamala Prasad r. Sital 
Prasad (1901), I. L. R. 28 Calc. 339 ; 
5 C. W. N. 517.— IND. 

PART XII. SECT. 13, SUB-SECT. 4.- D. 

4952 i. Effect of 'corroboration out 
touching all accused.] — The accomplice 
must bo corroborated not only as to 
one but as to all of the persons affected 
by the evidence, & corroboration of his 
ovidonco as to one prisoner docs not 
entitle his evidence against another to 
be accepted without corroboration. — 
R. V. Ram Saran (1885), I. L. R. 8 All. 
306.— IND. 

4952 ii. .] — Criminal cts. dealing 

with an approver’s evidence in a case 


whore several persons are charged 
sliould require corroboration of his 
statoments in respect of tlio identity 
of each of the individuals accused. — R. 
V. Baldeo (1886), I. L. R. 8 All. 509.— 
IND. 

4952 iiJ. .] — When several pris- 

oners are tried together upon tlic same 
indictment, a verdict of guilty against all 
the prisoners, founded upon tlio testi- 
mony of an accomplice, corroborated 
08 to one of the prisoners but uncor- 
roborated as to the others, will be up- 
held. — ^R. V. Curtis (1838), Craw. & I>. 
Abr. C. 274,— IR. 

B. Confession of one prisoner can- 
not corroborate eviderice of accomplice 
against other prisoners .] — The confes- 
sion of one of the prisoners cannot bo 
used to corroborate the evidence of an 
accomplice against the others, tainted 
evidence not being made better by 
being corroborated by other tainted 
evidence. — R. v. Malapa Bin Kapana 
(1874), 11 Bom. 196.— IND. 

t. Evidence of one accused not cor- 
roborative evidence against fellow ac- 
cused.] — A w’oman was convicted along 
with a married couple of acting in 
concert & defrauding a relief fund, by 
obtaining relief for the husband upon 
false statomoTits, including a false 
statement that the husband was out of 
work at the time of the application. 
The woman’s part in the transaction 
was that she had filled np the necessary 
form for the husband, & had signed it 
for him, without having made any 
inquiry into the truth of the facts 
stated. The only evidence that she 
actually know of the falsity of any 
statement in the form was that of the 
wife, who, in giving evidence on her 
own behalf at the trial, 8tat43d that she 
had told the wom'an that her husband 
was at work : — Held : as the evidence 
of the wife, assuming it to bo competent 
against her fellow -accused, was un- 
corroborated, it was insufficient to 
prove complicity on the part of applt. 
In the fraud. — Townsend v. Stra- 
THERN, [1923] S. O. (J.) 66. — SCOT. 

II H 
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Sect, 13 . — Evidence of accomplice: Suh-secL 4, E, 


E. Direction on Corroboration, 

4960. Caution to jury essential.] — R. v, Tate, 
No. 4942, ante, 

4961. .] — R. V, Warner, No. 3852, ante, 

4962. .] — Conviction quashed on the ground 

that in the summing-up the jury were not cautioned 
that the evidence of a witness came from a tainted 
source & was uncorroborated, & on the further 
ground that there was no sufficient differentiation 
in the summing-up of the case against prisoner 
from that against prisoner indicted with him. — 
R. V, Beauchamp (1909), 73 J. P. 223 ; 25 
T. L. R. 330 ; 2 Or. App. Rep. 20, 40, C. O. A. 

4963. .] — The ct. will quash a conviction 

unless the jury are expressly directed that there 
must be corroboration of an accomplice’s evidence. 
— R. V, Mason (1910), 5 Cr. App. Rep. 171, 
0. C. A. 

4964. .] — Where on the trial of a charge of 

larceny the only evidence against deft, is that of a 
person who received the stolen property, & there 
is a suspicion that he knew that the property 
was stolen, his evidence must not be left to the 
jury as that of an untainted witness, but they 
should be warned that if they think that he was an 
accomplice there ought to be corroboration of 
liis story. — R. v, Jenninos (1912), 7 Cr. App. 
Rep. 242, C. C. A. 

49 $ 5 . j — It. V, Blood WORTH, No. 4014, ante, 

4966. .] — R. V, Christjp], No. 3811, ante, 

4967. .] — R. V, Baskerville, No. 4934, ante, 

4968. .] — On a charge of receiving a pony 

knowing it to have been stolen, the jury, in 


answer to questions put to them by the deputy 
chairman of quarter sessions, found that the 
explanation given by applt. was one which might 
reasonably be true, but returned a verdict of 
guilty against applt. An accomplice pleaded 
guilty to the theft, but there was no corroboration 
of his evidence against applt. on the charge of 
receiving. The jury were not properly directed 
as to knowledge by applt. that the pony was 
stolen, nor as to the necessity for corroboration 
of the evidence given against applt. by the accom- 
plice : — Held : owing to their being no corro- 
boration of the evidence given by the accomplice, 
the appeal must be allowed <fe the conviction 
quashed. — R. v, Norris (1916), 86 L. J. K. B. 
810 ; 116 L. T. 160 ; 25 Cox, C. O. 601 ; 12 Cr. 
App. Rep. 156, C. C. A. 

4969. .] — R. V, Bryant (1917), 13 Cr. App. 

Rep. 49, C. C. A. 

4970. .]— -R. V, Wyman, No. 4935, ante, 

4971. .] — Applt. was convicted on a charge 

of liaving had carnal knowledge of a girl under 
sixteen years of age. The girl gave evidence of 
being assaulted by prisoner at her aunt’s house on 
two occasions. Although other persons were 
about the house at the tune of the assaults, she 
made no complaint to anyone until five or six 
months afterwards, when finding herself pregnant, 
she accused prisoner. The judge in his summing 
up repeatedly warned the jury that the girl’s 
evidence was uncorroborated : — Held : the evi- 
dence given by the girl was not that of an accom- 
plice, &, even if it had been, the judge having 
repeatedly warned the jury that her evidence was 
uncorroborated it was within their province i>o 
convict prisoner upon such uncorroborated evi- 


PART XII. SECT. 13, SUB-SECT. 4.— E. 

4960 1. Caution to jury csaeniialA— 
Pr,A(M)CK V. IL, [1911] 13 a. L. H. (5J9. 
— -AUS. 

4960 ii. is not only a 

<i(!.sirable practice that Jurors should 
be warned o«amst twjceptinj? uncorro- 
borated evidence of an accomplice, but 
if it should appear at any trial that the 
w'ariiinj^ has not been j^iven, & there 
is an absence of corroborative evidence, 
the Ct. of Criminal Appiial should sot 
aside the conviction & deal with the 
case under the provisions of the Act, 
Avhich enables the ct., if it thinks a 
proper case apiiears, to direct a new 
trial. — R. V. Moeli.ek (1913), 13 

W. R. N. S. W. 613.— AUS. 

4960 iii. .] — ^On a charj^e of 

receiving stolen property, the principal 
witness was an accomplice, who ad- 
mitted having stolen the goods. To 
corroborate this evidence a wdtnoss 
was called whose evidence was suffi- 
cient to raise grave doubts whether ho 
was not also an accomplice. He was 
cross-examined to show that he must 
liave been awaro both of the stealing 
&, of the receiving, but neither party 

at the trial __ ' ' ' ‘ \ 

accomplice. The judge left his evi- 
dence to the jury as that of an iudo- 

be accepted in coiToboration of that 
of the principal witness : — -Held : 
though there was ample independent 
evidence of corroboration, the judge 
ought in the circumstances to liave 
warned the jury that there was evi- 
dence upon which they might find that 
the second witness was also an accom- 
plice, & a new trial was granted. — H. 
V. Malouf (191»), 18 8. R. N. 8. W. 
142.— AUS. 

4960 iv. . 1 — The evidence of an 

accomplice, even though uncorro- 
borated, is legal evidence Sc sufficient 
to support a conviction, but the trial 
judge should advise the jury not to 
convict iipon such evidence. — R. v. 
Revnolds (1906), 1 Sask. L. R. 80 ; 


9 W. L. R. 299 ; 15 Can. Grim. Cos. 
209.— CAN. 

4960 V. .] — A rule of practice 

& experience exists relative to the 
ovidcnco of accomplices against ac- 
emsed, which requires that the jury 
be warned against the danger of con- 
victing on such evidence without corro- 
boration. — R. V, FRECHEvrE (1920), 46 
O. L. R. 610 ; 61 I). L. R. 246 ; 32 
Gan. Grim. Gas. 409 ; 17 O. W. N. 
386.— CAN. 

4960 vi. .] — The jinlge should 

tell the jury that, althougli the law per- 
mits them to convict on the uncorro- 
borated evidence of an accomplice, 
it is not the practice of our cts. which 
j have coiisistontly hold that it was not 
I safe or proper to convict on such 
evidence without some corroboration 
sufficient to connect each of the axjcusod 
with the offence committed. — J ami- 
KUDDI Masalli V. R. (1902), I. L. R. 
29 Gale. 782 ; 6 C. W. N. 553.— IND. 

4960 vii. — ' — .] — In a criminal trial 
where the case for the prosecution 
depends wholly or in part on the testi- 
mony of an accomplice it is the duty 
of the presiding jndgo to warn tlio jury 
I that it is unsafe to convict on the 
[ uncorroborated testimony of the ac- 

l r>rkTi,T\lir»« nH.Kr»ii£rl-» U. {a f/ti* 


Peterson (1911), 30 N. Z. L. R. 801. 

— -N.Z. 

a. — — • Hule of discretion.] — The 
rule requiring the judge to direct 
juries not to convict on the uncorro- 
borated testimony of an accomplice 
is a rule of discretion, & not of law. — 
R. V. Webster & Weels (1880), 1 
N. S. W. L. R. .331.— AUS. 

b. — — .] — There is no rule of 

law requiring a judge to direct the 
Jury as to corroboration of the evidence 
of an accomplice ; it is a rule of prii- 
denee only. — R. v. Graham, [19151 
V. L. R. 402.— AUS. 

0 . Rule of practice. 1 — The 

question whether or not a judge, in 


charging a jury, should caution them 
that the evidence of an accomplice 
should bo corroborated, is not a matter 
for a ct. to review on a case reserved, 
for it is not a question of law, but of 
practice, though a practice which 
should not be omitted. — R. v. Andrews 
(1886), 12 O. R. 184.— CAN. 

d. — ^ — .] — Whore the evi- 
dence of an accomplice is uncorro- 
borated, the correct pra(‘.tico requires 
a judge not merely to tell the jurv that 
it is unusual to convict on such evi- 
dence, hut that he should also toll 
them that it is unsafe, & contrary both 
to prudence & practice, to do so, yet 
his omission to state this does not 
amount to an oiTor in law. — R. v. 
Ganu Bin Dharoji (1869), 6 Bom. 
Cr. Ca. 57.— IND. 

e. .] — It is a rule of 

practice & not a rule of law for the 
presiding judge in a criminal trial to 
warn tho jury that it is dangerous to 
rely upon tho uncorroborated testi- 
mony of an accomplice. — K. u. Webton 
(1912), 32 N. Z. L. R. 56.— N.Z. 

f . Effect of failure to caution. ] 

— A conviction of a prisoner for horso- 
stoallng, upon the iincorroboraUHl 
evidence of an accomplice, was held 
legal, although the judge did not 
caution the jury as to the weight to 
bo attached to the evidence. — R. v, 
Beckwith (1859), 8 G. P. 274.— CAN. 

g. — .] — There was no evi- 

dence to show that accused was one 
of the persons present & participating 
in tho affair which led to the death of 
8., with the exceiition of that given by 
two persons who were in company 
vdth accused 8c participating with him 
In carrying out a common intention, & 
who, therefore, wc’re aooomplloes : — 
Held ; the case was one in which the 
trial judge should have warned the 
jury of tho danger of convicting on 
tho evidence given. Sc as ho had failed 
to do so the conviction must be 
quashed. — R. v. Morrison (1917), 51 
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. — B. V, Crocker (1922), 92 L. J. K. B. 
428 ; 128 L. T. 33 ; 87 J. P. 44 ; 39 T. L. R. 106 ; 
67 Sol. Jo. 248 ; 27 Cox, C. 0. 326 ; 17 Cr. App. 
Rep 46, O, C. A. 

Annotatim : — Reid. I?, v. Rudfire (1923), 17 Cr. App. Rep. 
113. 


4972. .] — When two persons are tried to- 
gether &; the evidence discloses a possibility that 
one of them may be an accomplice of the other 
or of a thii'd person, the usual warning to the 
jury about corroboration must be given. — B. v, 
Heathfield (1923), 17 Cr. App. Rep. 80. 


Part XML — Punishment and Prevention of Crime. 


Sect. 1.— PRINCIPLES THAT DETERMINE THE 
AMOUNT OF PUNISHMENT. 

Sub-sect. 1. — Sentence Generally. 

4973. All facts to be taken into consideration.] — 
R. V. Baker (1908), 1 Or. App. Rep. 9, C. C. A. 

4974. .] — R. V, Edwards (1909), 3 Cr. App. 

Rep. 59, C. 0. A. 

4975. Sentence must not be fixed by rule of 
thumb.] — This is not a case of arbitrary doubling a 
previous sentence. There is not the slightest 
ground for the suggestion as to “ a rule of thumb j 
(Lord Alverstone, O.J.). — R. v, Thornton 
(1909), 2 Cr. App. Rep. 315, C. O. A. 

4976. Sentence must be limited to offence proved , 
& admitted.] — The maximum sentence warranted | 
by law shoiild be reserved for the worst cases of i 
the particular offence. 

Where, on a trial for rape, the prosecutrix is 
absent in suspicious circumstances, so that a 
conviction except for a minor offence, e.g. indecent 
assault, would be unsafe, the judge, in passing 
sentence, ought not to be influenced by the more 
serious charge. 

Detention before trial ought to bo taken into 
account in passing sentence. — R. v. Harrison 
(1909), 2 Cr. App. Rep. 94, C. C. A. 

Annotation : — PoUd. R. V. Boxall, Hamrriorslcy & Marston 

(1909), 2 Or. App. Rep. 175. 

4977. .] — W. married I. in 1876. In 1878 

Ids wife parted from him. In 1890 W. purported 
to marry B., describing himself as a bachelor in 
the register of marriage. In 1906 B. parted from 
him. In 1909 W. was indicted for bigamy, & for 
wilfully making in 1890 a false entry in a register 


of marriage. The prosecution elected not to 
proceed on the indictment for bigamy on the 
ground that there was no evidence on the deposi- 
tions that in 1890 W. was aware that his wife was 
alive. W. was convicted on the other indictment, 
ifc evidence having been given of bad conduct on 
his part to I. & to B., he was sentenced to two 
years’ imprisonment with hard labour^. — Held : 
it was plain that W. had not been sentenced to tins 
term for what he had written in the marriage 
register in the year 1890, but by reason of the 
strong view the judge took of W.’s conduct. The 
sentence was one of which the ct. could not for a 
moment approve. W. had been in prison for a 
few weeks & he should be immediately discharged. 
— R. V, Wells (1909), 73 J. P. 415 ; 2 Or. App. 
Rep. 259, C. 0. A. 

4978. .] — R. V, Brocicless (1913), 9 Or. 

App. Rep. 121, 0. 0. A. 

4979 . .J — On an indictment containing 

counts charging indecent & also common assault, 
a plea of guilty to the common assault was entered 
& a sentence of twelve months’ imprisonment 
with hard labour was imposed. Applt. had been 
previously twice convicted, &: three times charged 
with various offences but was acquitted ; — Held : 
the sentence of twelve montlis’ imprisonment with 
hard labour, being the maximum sentence which 
could be imposed for a common assault, to which 
the accused had pleaded guilty, was under the 
circumstances too severe. 

The proper thing is to disregard altogether the 
cases where applt. was acquitted (IjORD Reading, 
O.J.).— R. v. Josephson (1914), 110 L. T. 512 ; 


N. S. R. 233 ; 29 Can. Crim. Cas. 6. — 

CAN. 

h. .] — A judge should 

caution a jury not to accept the evi- 
dence of an approver unless it Is 
corroborated ; the omission to do so 
amounts to misdirection. — R. v. Auu- 
MUGA (1888), I. L. R. 12 Mad. 196.— 
IND. 

k. Where caution given — Jury 
7nay convict.] — Where the jury were 
properly warned that they should not 
convict accused on the uncorroborated 
evidence of an accomplice, & they 
nevertheless convicted, Ct. of Criminal 
Appeal refused to quash the convic- 
tion. — R. V. Reeve (1917), 17 S. R. 

N. S. W. 81 ; 34 N, S. W. W. N. 123.— 
AUS, 

l. .] — The jury wore 

told that the testimony of accomplices 
was not sufficiently corroborated to 
warrant a conviction, whereupon they 
came into ct. stating that they thought 
prisoner guilty, but that ho ought not 
to be convicted on the evidence. They 
wore then told that they ought to 
acquit ; but after a short interval they 
returned a verdict of guilty. Before 
recording their finding, the presiding 
judge i*ooommended them not to con- 
vict on the evidence, saying, however, 
that they could do so if they thought 
proper ; they nevertheless adiiered to 
their verdict : — Held : no ground for 
a new triaL — >R. v. Sbdpons (1866), 16 

O. P. 389.— CAN. 


.] — Where a prisoner 

had been found guilty by the jury on 
the micorroboratod evidence of an 
approver, after the judge in liis sum- 
ming up had pointed out to thorn the 
desirability, under the clixuimstances, 
of such corroboration, the High Gt. on 
appeal refused to sot aside the con- 
viction on that ground, — R. v. Maiiima 
Chandra Das (1871), 6 B. L. R. App. 
108 ; 15 W. R. 37.— IND. 

n. .] — The direction 

commonly given to the jurv, is that 
they are not bound to convict on the 
unsupported testimony of an accom- 
plice or ovisn an accessory after the 
fact ; that it is not safe to do it ; that 
they should not give credit to such 
unsupported testimony ; hut that ho 
cannot withdraw such evidence from 
thoir consideration ; it is legal evidence, 
& being so tliey may act upon It or not 
as they please, bearing in mind the 
caution & advice which they have 
received. — R. u. Smith (1876), 38 

U. C. R. 218.— CAN. 

o, .] — The judge should 

caution the jury as to the danger of 
convicting, & advise them not to con- 
vict, on the uncorroborated evidence of 
an accoinplico ; but if, notwithstanding 
such caution & advice, a verdict of 
“ guilty is rendered, such verdict is 
legal, & a conviction must be made. — 
R. V . Betohkl (1912), 21 W. L. R. 
665 : 2 W. W. R. 624 ; 5 D. L. U. 497. 

— cAn. 


PART Xni. SECT. 1, SUB-SECT. 1. 

4976 i. Sentence must be limited to 
offence proved or admitted.] — ^In con- 
sidering what soiitenco shouUi be 
passed a judge has no right to impose 
a heavier sentence than he otherwise 
would have imposed or to refrain from 
reducing the seutorioe to what 
otherwise would have reduced it 
because accused’s sworn statement 
has not been accepted by the jm*y. — • 
R. V . Richmond (1920), V. L. R. 9. — • 
AUS. 

4976 ii. — — A judge, in de- 
tormining what sontonoo lie will 
impose or in determining whotlior he 
will suspend the execution of the 
sentence, is not entitled to take into 
consideration the fact that accused 
has made on oath in his defence 
statements which the jury regard as 
false, but he may take into considera- 
tion the demeanour & possibly also 
statemouts, considered ajiart from their 
falsity, of accused when giving evidence 
just as lie may consider such matters 
when accused makes a statement from 
the dock.— R. v. Timms, [1921] V. L. R. 
503.— AUS. 

p. Measure of sentence — Discretioii 
of court.] — A judge has a discretion 
• p to whether ho will pass sentence 
of death or not upon a prisoner guilty 
of murder. Such discretion should 
be exercised only in very special 
cirouinstanoes, on very special occa- 
sions, & for very cogent reasons. — > 
H H 2 
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Sect, 1. — Principles that determine the amount of 
punishment : S ub-sects, 1 2. ] 

80 T. L. B 2437 24 Cox, 0. C. 128 ; 10 Or. App. 
Bep. 8 ; 78 J. P. Jo. 40, C. 0. A. 

4980. .] — In calculating what sentence to 

pass upon a prisoner a judge may consider the 
motives wliich actuated prisoner in committing 
the act admitted by or proved against him, but 
he must not attribute to prisoner a motive which 
has been negatived by the jury, or guilt of a crime 
not charged in the indictment. Ho must not 
assume prisoner to be guilty of a statutory aggrava- 
tion of an offence which might have been, & was 
not, charged in the indictment, so as to punish 
liim for the offence with the addition of the 
aggravation. — B. v. Bright, [1916] 2 K. B. 441 ; 
85 L. J. K. B. 1638 ; 115 L. T. 488 ; 80 J. P. 407 ; 
32 T. L. B. 600 ; 25 Cox, C. C. 540 ; 12 Cr. App. 
Bep. 09, C. 0. A. 

Annotation : — ^Refd. R. v. Whooler, [1917]! K. B. 283. 

4981. >-,] — In imposing sentence the judge 

must accept the jury’s finding. — B v, Marshall 
(1917), 12 Cr. App. Bep. 208, C. C. A. 

4982. .] — Sentence ought not to be miti- 

gated in view of meritorious military service. 

When the question of sentence is under con- 
sideration each case must bo judged on its own 
merits, on nothing else. — B. v, Ansell (1918), 13 
Or. App. Bep. 110, 0. C. A. 

4933 . — lA^ien on a charge of a graver 

offence a plea of guilty to a lesser is accepted, care 
must be taken only to sentence for the latter. — - | 

B. V, Baper (1922), 16 Cr. App. Bep. 195, 0. C. A. 

4984. Extraneous matters must not be 

considered — Perjury by accused.] — B. v. Boyd 
(1908), 1 Cr. App. Bop. 64 ; 72 J. P. Jo. 352, 

C. C. A. 

4985. .] — Sentence ought not to 

be increased because deft, after conviction persists 
in asserting his innocence. — B. v, Newman (1913), 

9 Cr. App. Bep. 134, C. O. A. 

4986. Desire to promote habits of 

temperance.] — Applt. was convicted of neglecting 
four children in a manner likely to cause them 
unnecessary suffering or injury to their health ; 
she was also convicted of being an habitual 
drunkard ; & she was sentenced to twelve months’ 
imprisonment with hard labour, to be followed by 
three years’ detention in an inebriate reforma- 
tory : — Held : the sentence was too severe, & 
it should be reduced to twelve months’ imprison- 
ment with hard labour, to be followed by twelve 
montlis’ detention in a reformatory. — B. v. 
Prince (1908), 25 T. L. B. 197 ; 1 Cr. App. Bep. 
252, C. C. A. 

4987. .] — The ct. does not view 

with favour the imposition of a sentence on a 
prisoner addicted to drink severer than is usually 
passed for the given offence, merely to promote 
habits of temperance on his part. — B. v. Crisp 
(1912), 7 Cr. App. Bep. 173, C. C. A. 

4988. Sentence must be proportionate to offence.] 
— B. V, Bay & Carter (1909), 3 Cr. App. Bep. 
189, C. C. A. 

4989. .] — B. V, Mountford (1910), 4 Cr. j 

App. Bep. 224, 0. 0. A. j 

Annotation, ; — Mentd. R. v. Evans (1912), 8 Cr. App. Rep. 15. 


, 4990. .]^B. V, Williams (1911), 7 Cr. App. 

I Bep. 61, 0. C. A. 

j 4991. Trifling offence — Previous convic- 

; tions.] — B. V, Bennett & Holloman (1911), 0 
j Cr. App. Bep. 203, C. C. ‘ 

I 4992. — .] — The ct. discourages 

sentences of penal servitude for thefts of goods 
of small value, even when prisoner has been 
previously convicted. — B. v. Martin (1913), 9 
Cr. App. Bep. 168, C. O. A. 

4993. .] — Whatever may be his 

character, regard must always be had to the 
nature of the offence. He must not be sentenced 

' to penal servitude for a trivial offence merely 
because he has been so sentenced before 
(Avory, J.). — B. V, Baker (1915), 11 Cr. App. 
Bep. 175. 

4994 . J — The iHviality of an 

offence may mitigate the effect of previous con- 
victions. — B. V, Douglas (1915), 11 Cr. App. Bep. 
185. 

4995. Maximum sentence intended for 

worst cases.] — B. v, Harrison, No. 4976, ante, 

4996. Value of property stolen.] — Severity 

of sentence not dependent on value of propert.y 
stolen. — B. v, Maurice (1908), 1 Cr. App. Bep. 
176, C. C. A. 

4997. .] — The value of property stolen 

is not the only measure of punishment. — B. v. 
McGreese (1910), 4 Cr. App. Bep. 72, 0. C. A. 

4998. .] — While the offence of larceny 

for which a prisoner is indicted may be a very bad 
one notwithstanding that the sum stolen is small, 
as, for instance, where prisoner has obtained 
small amounts from a number of different persons, 
nevertheless, in dealing with one particular case 
of larceny the small amount stolen may properly 
be taken into consideration on the question of 
sentence. — R. v, Myland (1911), 27 T. L. B. 250; 
6 Cr. App. Bep. 135, C. C. A. 

4999. Remanet of previous sentence — Shouid be 
taken into consideration.] — In passing sentence, 
any unexpired sentence should be taken into 
account. — B. v. Smith (1909), as reported in 74 
J. P. 13 ; 26 T. L. B. 23 ; 54 Sol. Jo. 137 ; 3 Cr. 
App. Bep. 40. 

Annotations: — Refd. K. v. JackRon (1910), 4 C'r. App. Rep. 

93. Mentd. R. r. Frauklin (1909), 3 Cr. App. Rep. 48 ; 

R. V. Sweeny (1910), 74 .7. 1*. Jo. 77. 

5000. .] — Applt. was convicted of tins 

larceny of a watch from his father & of 6s. from his 
sister. It appeared that there was a remanet of 
270 days’ imprisonment from his last sentence. 
He was now sentenced to six years’ penal servitude. 
Prom this sentence he appealed. It is quite right 
to consider in such a case, when deci^ng what 
sentence should be imposed, that one effect of the 
commission of the particular offence would be 
that automatically by statute the appellant would 
have to serve this remanet of 270 days (per Cur.). — 
B. V, Dorrington (1910), 74 J. P. 392 ; 5 Cr. App. 
Bep. 119, 0. C. A. 

5001. .] — B. V, Fisher (1910), 5 Cr. 

App. Bep. 269, C. C. A. 

5002. .] — R. V, Saunders (1911), 7 

Cr. App. Bep. 18, C. C. A. 

5003. .] — In view" of the fact that a 

convict has a remanet of a previous sentence to 


H. r. SiNNAli (1900), 10 H. C. 387.— 

S. AF. 

q. Definite imposed hy 

statute — Othe:r jieiialty irrcffular. ] — 
When an Act of the Legrislature pre- 
Bcribes a definite penalty for an 
ofiouco, the imposition of a penalty 
other than the one prescribed is 
irregular. — Ex p, Wilson (1877), 1 


P. & B. 274.— CAN. 

r. Offe7ice against provisions of statui 
— Under several sections.] — Non 
compliance wltli the provisions of i 
statute renders an offender liable t.< 
only one penalty for each act, thong] 
the act be a breach of more than on< 
Bect.--SHAW V. Pardy (1900), 1! 

N. Z. L. R. 782.— -N.Z. 


8. Cannot commence on future day 
■ — -Except at expirat Um of a prior term. ] 
— -The ct. has not power to award 
a sentonco of imprisonment to com- 
mence at a future day except where 
it is to commence at the expiration 
of an imprisonment under a previous 
sentence. — R. v. O'Connell (1844), 
3 L. T. O. S. 376.— IR. 
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serve a fresh sentence of penal servitude may be 
reduced. — R. v. Fowles (1914), 11 Or. App. Rep. 
5, 0. 0. A. 

5004. Type of punishment may be considered — 
Sentence of whipping — Shortens length of term.] — 

The infliction of flogging should diminish a term of 
penal servitude, part of the same sentence. — R. v. 
Entwistle (1912), 8 Or. App. Rep. 98, C. 0. A. 

5005. Borstal system — Requires adequate 

term.] — Where a judge sentences a prisoner to a 
term of detention or imprisonment under some 
particular form of treatment, such as the Borstal 
system, & it appears that the treatment is con- 
sidered useless unless undergone for a certain 
period, the judge ought to take that fact into lus 
(consideration in determining the length of the 
sentence he will impose. — R. v. Kiuicpatrick 
(1908), 73 .T. P. 29 ; 25 T. L. R. 66, C. C. A. 

Annotation : — -Refd. K. v. Keating (1910), 74 J. P. 452. 

5006. Modified Borstal system — Term not 

to be lengthened for.] — In sentencing a prisoner 
between the ages of 16 & 21, who for any reason 
cannot be sent to a Borstal institution, the judge 
ought not to impose a sentence for a longer term 
than is appropriate in the particular case in order 
that prisoner may get the benefit of the modified 
Borstal system as it is administered in jjrison. — 
K. v. OXLADE, [1919] 2 K. B. 628 ; 88 L. J. K. B. 
1818 ; 83 J. P. 218 ; 122 L. T. 34 ; 26 Cox, C. C. 
580 ; 14 Cr. App. Rep. 65, C. 0. A. 

5007. Possibility of remission for good conduct.] 
—The trial judge is entitled to take into con- 
sicieration the possibility of part of a sentence 
being remitted for good conduct. — R. v, Wilson 
(1910), 5 Cr. App. Rep. 8, C. C. A. 


Sub-sect. 2. “Standardisation of Sentences. 

5008. No invariable standard.] — Applt. was in- 
dicted for larceny. He pleaded guilty to obtaining 
£1 by a trick. He had been ten times previously 
convicted. Applt. had received three sentences 
of penal servitude, & was under police supervision 
when he committed the offence with which he was 
charged, lie was sentenced to 8 years’ x>enal 
servitude, followed by three years’ police super- 
vision : — Held: a sentence of five years’ penal 
servitude with no police sui)ervi8ion to follow must 
be given in the place of the sentence i^assed at the 
trial. 

It is one of the advantages of this tribunal that 
it tends to a standardisation of sentences. No 
invariable tariff can ever be fixed, for it is im- 
possible to classify guilt so nicely as to indicate it, 
even approximately, by the names given to the 
various crimes. But, with time, it is to be expected 
that the revision of sentences by this ct. will tend 
to harmonise the views of those who pass theip, & 
so to ensure that varying punishments are not 
awarded for the same amount of guiltiness {per 
Cur.). — R. V, Woodman (1909), 73 J. P. 286 ; 2 
Cr. App. Rep. 67, C. O. A. 

5009. Felonious wounding.] — The applicant was 
convicted for wounding with intent to do grievous 
bodily harm, & sentenced to fourteen years’ penal 
servitude. The applicant, who was a dock 
labourer, having met his wife, from whom he had 
been judicially separated, in the street, followed her 
up, & got to the place where she lived, & then met 

stabbed her three times, & left the knife 
sticking in her back. The applicant pleaded not 


guilty at the trial, he was undefended, & stated 
that he was so drunk that he had lost all recollec- 
tion of the circumstances. 

It is quite impossible to lay down any standard 
as to what is a proper punishment for the offence 
of wounding with intent to do grievous bodily 
harm, as little as in cases of manslaughter, the 
most difficult of all (Ciiannell, J.). — R. v, Gorman 
(1909), 2 Cr. App. Rep. 187, C. C. A. 

5010. .] — D. was sentenced at the ct. of 

trial to five years’ penal servitude for stabbing a 
woman. It appeared that tlie judge who sen- 
tenced him thought the prosecutrix was a respect - 
able woman living with her husband, & that D. 
had broken up her home. Inquiries having been 
made, it appeared that this woman was a prosti- 
tute, living with a man who was not her husband. 
The injuries, which were not serious, were inflicted 
by applt. taking up a knife lying close to him in 
the midst of an altercation with the prosecutrix. 
The ct. passed in substitution a sentence of 
eighteen months’ imprisonment with hard labour. 
— R. V. Dickenson (1909), 78 J. P. 286 ; 2 Cr. 
App. Rep. 78, C. C. A. 

5011. Rape.]— R. v. Wint (1909), 8 Cr. App. 
Rep. 204, C. C. A. 

5012. -.] — The normal sentence for rape is 

five years’ penal servitude. — R. v. Robinson 
(1914), 11 Cr. App. Rep. 4, C. C. A. 

5013. Bigamy.] — ^There can be no standardisation 
of sentences for bigamy. 

Sentence mitigated to save forfeiture. — R. v. 
Mortimer (1918), 18 Cr. App. Rep. 146, C. C. A. 

5014. Receiving stolen property.] — It is im- 
possible to standardise sentences for receiving 
stolen property with guilty knowledge. — R. v. 
Clay, R. v. Grant, R. r. Vale (1918), 18 Cr. App. 
Rep. 193, C. C. A. 

5015. Incorrigible rogue.] — E. was sentenced at 
quarter sessions to nine months’ imprisonment 
with hard labour as a rogue & vagabond. It 
appeared that he had already been sentenced on 
nine or ten occasions under the Vagrancy Acts, 
& that on one of these occasions he had been 
sentenced to seven months’ imprisonment with 
hard labour as a rogue & vagabond. It appeared 
that ten years ago before tlie dates of these con- 
victions, he had left the army with a character 
that was marked “ Very Good.” He had then 
obtained employment & kept himself, until he 
was struck (lown by paralysis. lie then com- 
menced playing a j^enny whistle in the streets 
& begging, the conduct which led to his convictions. 
He had never been convicted of dishonesty or 
violence. The ct. passed in substitution a sentence 
of three months’ imprisonment with hard labour. — 
R. V. Edwards (1909), 73 J. P. 286 ; 2 Cr. App. 
Rep. 79, C. C. A. 

Annotations : — Distd. R. v. Cooper (1910), 75 J. P. 125. 

Refd. R. V. Harrison (1913), 30 T. L. R. 1. 

5016. .] — Applt. was sentenced to four 

months’ imprisonment with hard labour, for the 
offence of begging & of being an incorrigible rogue. 
He contended that on his first conviction he had 
been wrongly sentenced on an alleged previous 
conviction of 14 days’ imprisonment at Tower 
Bridge Police Ct., &, consequently, all subsequent 
convictions had been based upon a conviction 
which, in fact, had never taken place : — Held : 
the chairman, rightly sentenced him to a term of 
four months. 


PART XIII. SECT. 1, SUB-SECT. 2. the maximum sentence of 14 years* maximum penalty was contrary to the 

t, Forgerv,\ — When passing sen- penal servitude leaving it to the principles which have always guided 

tence on a prisoner convicted <)£ using executors to determine where his Judges in determining sentences. — 

certain materials for the purpose of history was known, the length he would n. v. Skluino (1913), 13 S. R. N. 8. W. 

forging bank-notes the judge passed have to serve Held .- Indlotion of the 628 ; 30 N. S. W. W. N. 169.— AUS. 
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Sect. 1. — Principles that determine the amount of 
punishment^ Sub-sects. 2 (&: 3. Sect. 2 : Sub- 

Prisoner had a right of appeal to the quarter 
sessions which he might have exercised, when all 
tlie evidence could then have been gone into, 
lie was then sentenced to four months’ imprison- 
ment, having been convicted of precisely the same 
offence as tliat for which he had previously been 
sentenced to nine months’ imprisonment, which 
had been reduced by this ct. to one of three 
months’. We are not here as legislators, & we 
(;an only administer the law as we find it, but it 
does seem somewhat hard to have to pass such 
sentences. These sentences cannot be passed 
unless the same offence has been committed 
before. — R. v. O’Brien (1909), 2 Or. App. Rep. 
193, C. C. A. 

6017. .] — Semble : tlie maximum sentence 

of twelve months’ imprisonment with hard labour 
should not be imposed on a person cpnvicted as 
an incorrigible rogue for begging, even though 
previously convicted on many occasions of begging, 
if the evidence shows that the offender merely 
begged without any aggravating circumstances, 
e.g. with menaces, — R. v. Cooper (1910), 76 J. P. 
126 ; 6 Or. App. Rep. 273, O. C. A. 

5018. .] — This was an appeal against a 

sentence of eight months* imprisonment, with 
hard labour, on a conviction as an incorrigible 
rogue. It appeared that the appellant went up 
to persons at night &> asked them for money. 
Applt. had been previously convicted for begging 
on many occasions. The ct. reduced the sentence 
to one of three months’ imprisonment with hard 
labour. — R. v. Harrison (1913), 30 T. L. R. 1 ; 
9 Cr. App. Rep. 146 ; 77 J. P. Jo. 484, C. C. A. 

Habitual criminal.] — See Sect. 4, sub-sect. 4, 
post. 


Sub-sect. 3. — Sentences on Co-prisoners. 

5019. Where both equally guilty — Sentences 
should be alike.] — If the ct. reduces on a previous 
application, a sentence passed on one of several 
prisoners jointly indicted, it will, on a subsequent 
application, in the absence of any reason for 
discrimination, reduce it in the case of the others. — 
R. V. Boxall, Hammersley & Marston (1909), 
2 Cr. App. Rep. 176, C. C. A. 

5020. .] — Applt. was convicted of 

aiding & abetting bigamy &. sentenced to nine 
months’ imprisonment with hard labour. The 
principal offender, the woman, was only sentenced 
to three months. Applt. ’s sentence was reduced 
to that of the woman. — R. v. Read (1916), 11 
Cr. App. Rep. 89, 0. C. A. 

5021. .] — When offences & their cir- 

cumstances are of a similar nature, the ct. tends to 
equalise sentences, even if there is no formal 
appeal against sentence. — R. v. Montriou, Em- 
MOTT, Hewitt <&; Heathcote (1921), 16 Cr. 
App. Rep. 74, C. C. A. 

5022. Sentences may be affected by previous 

records.] — Applts. were indicted for being found at 
night, having in their possession, without lawful 
excuse, certain implements of housebreaking. 
Both applts. were found guilty, H. being sentenced 
to eleven months’ imprisonment with hard labour, 
& L. to fourteen months’. H. gave his name as 
T. As soon as the police-station was mentioned, 


applts. tried to run away. L. was convicted in 
April, 1908, & received six months’ imprisonment 
H. had not been convicted since 1904 : — Held : 
as regards L., the sentence must stand, but H.’s 
sentence must be reduced to six months’ imprison- 
ment. — R. V. Hile &> Le Grice (1909), 2 Cr. App. 
Rep. 74, C. C. A. 

5023. .] — The sentence on a first 

offender with a previous good character should not, 
as a general rule, be so severe as that on a co- 
prisoner with a bad character. — R. v. Canham 
(1910), 6 C^. App. Rep. 110, C. C. A. 

5024. .] — Remanet sentences must be 

served after the fresh term of penal servitude. 

The sentences of the ct. may discriminate 
between co-defts. who have been previously con- 
demned to penal servitude & those who have not. — 
R. V. Mintz, Roberts & Harris (1922), 17 Cr. 
Ajip. Rep. 11, C. C. A. 

5025. Varying degrees of guilt — Discretion of 
judge at trial.] — R. v. Baldwin (1909), 2 Cr. 
App. Rep. 117, C. C. A 

5026. .] — Disparity between the sen- 

tences of co-prisoners is not necessarily a ground 
for reducing sentence. — R. v. Stutter (1910), 6 
Cr. App. Rep. 64, C. C. A. 

5027. Similar sentences may be imposed.] — 

To impose the same sentence on co-defts. guilty 
in different degrees is not necessarily improper. — 
R. V. Dent (1913), 9 Cr. App. Rep. 223; 77 
J. P. Jo. 680, C. C. A. 


Sect. 2.— MATTERS TO BE TAKEN INTO 
CONSIDERATION. 

Sub-sect. 1. — Antecedents of Prisoner. 

A. In General. 

5028. To be inquired into.] — In considering 
sentences it has been the invariable practice to 
inquire into prisoner’s history, in his own interest, 
& if in the course of that inquiry, facts come out 
which damage him, the judge ought to take notice 
of it (Lord Alverstone, C.J.). — R. v. Weaver 
(1908), 1 Cr. App. Rep. 12, C. C. A. 

5029. Facts adverse to prisoner must be proved 
or admitted.] — After conviction there should be 
given to the judge by the police accurate informa- 
tion as to prisoner’s condition & antecedents, even 
although legal evidence as to the whole ‘of the 
information may not be available at the moment. 
Where prisoner does not challenge this information 
the judge can properly consider it, but wheie 
prisoner challenges any statement & says it is 
untrue, it is the duty of the judge to inquire into 
it, & if the judge considers the matter of such im- 
portance that it ought to bo proved by legal 
evidence, to adjourn the case for that purpose. 
The judge, however, may properly adopt the 
course of disregarding altogether the statement 
that has been challenged. — R. v. Campbell (1911), 
75 J. P. 216 ; 27 T. L. R. 256 ; 65 Sol. Jo. 273 ; 
6 Cr. App. Rep. 131, C. C. A, 

5030. .] — Sentence of ten years’ penal 

servitude reduced to six years’ penal servitude 
on the ground that a statement by the police as to 
prisoner’s antecedents was taken into considera- 
tion, & there was nothing to show that the prisoner 
admitted the accuracy of such statement. — R. v. 
Brooks (1912), 29 T. L. R. 162 ; 8 Cr. App. Rep. 
Ill, C. C. A. 


PART XIII. SECT. 2, SUB-SECT. 1.— A. 

6028 1. To he inquired into .] — Evi- 
dence concerning the antecedents & 


I character of a person found guilty of a 
j criminal oflfence is properly receivable 
for the purpose of determining the 
punishment to be inflicted, bothTn the 


interests of the offender & in the 
interests of the community. — R. v . 
Morris, (19141 S. H. Q. 210.-— AUS. 
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5031* Facts not proved or admitted not to affect 
sentence.] — An officer of the ct. ought not to give I 
informal information to the ct. in aggravation of 
deft.’s offence. — B. v, Kendrick (1911), 6 Or. 
App. Rep. 117, O. C. A. 

5032. -.] — Unsupported suggestions by the 

police of other offences ought not to influence 
sentence. — R. v. Court (1911), 6 Or. App. Rci). 
121, C. C. A. 

5033. .] — Statements against a prisoner 

after conviction must not be taken into account 
in the sentence, unless strictly j^roved. — R. v. 
Everitt (1913), 8 Cr. App. Rep. 156, C. C. A. 

5034. .] — Evidence of convictions & offences 

not strictly proved nor admitted must not be taken 
into account in sentence. — R. v. Palmer (1913), 8 
Cr. App. Rep. 245, C. C. A. 

5035. .] — In receiving evidence -after con- 
viction, of a deft.’s antecedents, the ct. is bound 
1.0 exercise care in discriminating between the 
knowledge of the deponents & their hearsay 
information. — R. v, Elley (1921), 85 J. P. 144 ; 
15 Cr. App. Rep. 143, C. C. A. 

5036. Previous acquittals must not influence 
adversely.] — R. v, Josephson, No. 4979, ante. 

B. Previous Convictions. ' 

5037. Convictions proved — Only to be con- 
sidered.] — R. V. Stubbs (1913), as reix)rted in 
8 (Jr. App, Rep. 238, C. C. A. 

5038. .] — Aj)plt. was convicted of 

larceny. lie had been previously convicted, but 
the convictions were not formally proved. The 
Recorder, addressing him, said : — “ You have a 
long list against you,” & applt. replied, “ Yes, 
Sir”: — Held: the way in which applt. was 
treated with regard to his previous convictions 
was irregular, & the sentence imposed upon him 
should be reduced. 


— R. V. Parsons (1911), 7 Cr. App. Rop. 76, 
C. C. A. 

5044. .] — In passing sentence on a 

prisoner who has often been previously convicted, 
regard should be had to the last sentence inflicted 
on him. — R. v. Morris (1914), 11 Cr. App. Rep. 
43, C. C. A. 

5045. .] — ^For puri^oses of sentence 

the interval since a previous conviction & the 
nature of the previous offence must bo taken into 
account. — R. v. Bibbinus (1918), 13 Cr. App. Rep. 
205, C. 0. A. 

5046. .] — In sentence regard must bo 

had to the nature of previous offences. — R. v. 
Stafford (1920), 15 Cr. App. Cas. 7, C. C. A. 

C. Period since last Coyiviction. 

5047. Should be taken Into account.] — The 

interval between the last & the present conviction 
ought to be taken into account in sentence. — 
R. V. Nuttall (1908), 73 J. P. 30 ; 25 T. L. R. 76 ; 
53 Sol. Jo. 64 ; 1 Cr. App. Rep. 180, C. C. A. 
Annoiation : — Reid. R. v. Haclcn (1009), 2 Cr. Apr- Rrp- 
148. 

5048. .] — R. V. Bibbings, No. 5045, ante, 

5049. Efforts to lead an honest life.] — 

R. p. SCRAGG, [1920] W. N. 835, C. C. A. 

5050. When period is short — Ground for inflicting 
penal servitude.] — As a rule penal servitude should 

I not be inflicted after previous convictions unless 
I the offence has been committed soon after release 
I from prison. — R. v. Connor (1013), 9 Cr. App. Rep. 
131, C. C. A. 

Amiotdfiori :~Reld. JX. v. Satulers (1913), 9 Cr. App. Rop. 
179. 

5051. .]— R. V. Sanders (1913), 9 

Cr. App. Rep. 179, C. C. A. 

5052. Offence is aggravated.] — An offence 

is aggravated by its commission after a recent 


The admission that there was a long list against release of the offender from i)rison. — R. v. Connor 
applt. was not an admission by him tdiat the list (1913), 9 Cr. App. Rep. 183, C. 0. A. 
was true. The habit of acting on statements 5053. When period is long— Sentence should not 
appearing in the calendar is irregular (Avory, J.). be severe.] — R. v. Cullen (1910), 4 Cr. App. Reii. 
— R. p. Metcalfe (1913), 29 T. L. R. 512 ; 9 7, C. C. A. 

Cr. App. Rep. 7, C. C. A. 5054. .] — A period of honest work 

5039. .] — The ct. of trial cannot take between the termination of a sentence & a subse- 

cognisance of previous convictions unless they quent conviction ought to bo taken into account 
are duly proved by a witness, subject to cross- in passing sentence for the latter.- -R. p. C Godwin 
examination. — R. p. Seymour (1923), 87 .1. B. & Wilkinson (1910), 6 Cr. Aiip. Rep. 85, C. C. A. 
148 ; 17 Cr. App. Rep. 128, C. C. A. 5055. .]— R. p. Alden (1913), 8 Cr. 

5040, Convictions abroad — May be considered.] — App. Rep. 175, C. C. A. 

R. p. Benjamin (1913), 8 Cr. App. Rep. 146, 5056. .]— Sentence mitigated in view 

C. C. A. of lapse of time since last conviction <fc of there 


5041. .] — Previous convictions in 

another country are properly taken into account 
in sentences here. — R. p. Ford (1921), 15 Cr. 
App. Rep. 176, C. 0. A. 

5042. Nature of previous offences — Must be 
considered.] — ^The cluii’acter of previous convictions 
must bo taken into account in sentence. — R. p. 


being no }irevious sentence of penal servitude. — 
R. p. White (1916), 12 Cr. App. Rep. 53, C. C, A. 

5057. .]— R. p. Jolly (1920), 15 Cr. 

App. Rep. 15, C. C" A. 

5058. But previous convictions must 

be considered.] — Where, after a long interval, 
there is a relapse into crime, all previous con- 


Bouciier (1909), 2 Cr. App. Rep. 177, C. C. A. i victions may be taken into account in sentence. — 

5043. ,1 — In passing sentence, regard | R. v, Crawford (1909), 2 Cr. App. Rep. 305, 

should be had to the nature of previous offences. ' C. C. A. 


PART XIII. SECT. 2. SUB-SECT. 1.— B. 

a. Previous convictions may he con- 
sidered .} — Where there has been a 
previous conviction, within the recol- 
lection of the ct., but the Crown has 
failed to prove it & it has not been 
otherwise shown, the ct. may proceed 
upon his own initiative, & may inform 
itself at the same time as to the 
previous oonviotion, & the age, cha- 
r^ter, & antecedents of prisoner. — 
p. V. Bonnkvib (1906), 38 N. S. R. 
560 ; 1 E. L. R. 48.— CAN. 

b. .] — When a previous con- 


viction is not ohargrod in the indictment 
or information, neither a jud^e nor a 
magistrate has any right to ask a 

E risoner, after conviction, whether he 
as been previously convicted or not, 
either with the view of ascertaining 
whether the prisoner Is liable to any 
increased punishment, or determining 
what the proper sentence, within the 
ordinary maximum provided by the 
statute in the particular ease, should 
be. — R. V. Edwards (1907), 17 Man. 
L. R. 288.— CAN. 

0 . .] — Except in very special 


circumstances, tbo proi)or object of 
using previous convictions is to 
determine the amount of punishment 
to bo awarded. — Roshun Doosadu v. 
R. (1880), 1. L. R. 5 Calc. 768 ; G 
O. L. R. 219.— IND. 

d. .] — The proof of a pre- 

vious conviction not contemplated by 
sect. 75 of the Indian Penal Code may 
be adduced after accused is found 
guilty, as an element to be taken into 
consideration in awarding punishment. 

R. V. ISMATL Al Bhai (1914), I. L. R. 

39 Bom. 326.— IND. 
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Sect 2. — Matters to he taken mio consideration: 

Sub-sects. 2, 3^4 ^ 6, A.I 

Sub-sect. 2. — Detention in Prison awaiting 
Trial. 

5059. Period of detention to be taken into 
consideration.] — Period during which applt. is in 
custody before trial may be taken into account 
in sentence. — K. v. Gulston (1908), 1 Cr. App. 
Kep. 165 ; 72 J. P. Jo. 556, C. C. A. 

5060. .] — K. V. Harrison, No. 4976, ante. 

5061. .] — (1) Degree of guilt may be 

reduced by the drunken condition of the accused 
at the time of the offence. 

(2) The time of detention before trial may be 
properly taken into account in passing sentence. — 
.It. V. Haden (1909), 2 Cr. App. Rep. 148, C. C. A. 

5062. .]~R. V. Cooper (1909), 3 Cr. App. 

Rep. 95, C. C. A. 

5063. .]— R. v. McCulloch (1914), 11 Cr. 

App. Rep. 51, C. C. A. 

5064. .] — Whether a period of detention 

before trial should be taken into account in the 
sentence is a matter of discretion for the judge. — 
R. V. Mackintosh & Hughes (1916), 12 Cr. Apii. 
Rep. 41, C. C. A. 

5065. .] — (1) If a plea of guilty is wrongly 

recorded, the ct. may award a venire de novo. 

(2) Where by the error of the ct. of trial a 
prisoner has been detained before trial for an un- 
necessarily long period, that period ought to be 
taken into account if he is convicted at the trial. — 
R. V. Lloyd (1923), 17 Cr. App. Rep. 184, C. C. A. 


Sub-sect. 3. — Consequences of Conviction. 

5066. Military penalties under King’s Regula- 
tions.] — R. V. Daniels (1915), 11 Cr. App. Rep. 
101, i). C. A. 

5067. Forfeiture of pension.] — If a judge re- 
fi*ains from imposing hard labour, in order to save 
forfeiture of prisoner’s pension under the For- 
feiture Act, 1870 (c. 23), he is justified in making 
the term of imprisonment longer than he would 
otherwise have imposed. — R. v. Bright (1910), 
4 Cr. App. Rep. 194, C. C. A, 

5068. .] — R. V. Mortimer, No. 5013, ante. 

5069. .] — Severity of sentence is justified 

by the frequency of the particular crime. 

Sentence varied to avoid forfeiture by law. — 
R. V. Smith (1918), 13 Cr. App. Rep. 188, C. C. A. 


Sub-sect. 4. — Other Charges Pending. 

5070. Other charges may be taken into account — 
Second indictment not proceeded with.] — Severity 
of sentence affected by allegations of indictment 
not proceeded with. — R. v. Bates (1908), 1 Cr. 
App. Rep. 47, C. C. A. 

5071. Discretion of judge — Offences In 

other jurisdictions.] — A judge in sentencing a 
prisoner convicted in indictment of one offence 
is entitled to take into consideration other offences 
which prisoner admits that he has committed, 
even though in other jurisdictions, & for which 
he has not yet been tried. — R. v. Syres (1908), 
73 J. P. 13 ; 25 T. L. R. 71 ; 1 Cr. App. Rep. 
172, C. C. A. 

Jnnotations : — Consd. R. v. Shapeoto (alias Heathcote) 

(1909), 3 Or. App. Rep. 58 ; R. v. Smith (1921), 85 J. P. 


224. Reid. R. V. Jones (alias Spanler) (1908), 1 Cr. App. 

Rep. 196 : R, v. Markham (1909), 2 Cr. App. Rep. 160 ; 

R. V. Taylor (1909), 2 Cr. App. Rep. 158 ; R. v. McLean, 

[1911] 1 K. B. 332. 

5072. .] — A judge is not bound, in 

passing sentence, to take into account other 
charges pending deft. — R. v. Shapcote (alias 
Heathcote) (1909), 3 Cr. App. Rep. 58, C. C. A. 

5073. .] — ^The ct. in its discretion 

will take into account outstanding charges against 
a convicted prisoner, & may, to cover them, 
increase the sentence. — R. v, Bradley (1922), 16 
Cr. App. Rep. 1 13, C. C. A. 

5074. .] — A judge in passing sentence 

may take into account other charges pending 
against deft. — R. v. Aleron (1909), 2 Cr. App. 
Rep. 152, C. C. A. 

5075. All pending charges should be 

Included.] — All pending charges against a prisoner 
should, if possible, be brought to the knowledge 
of the judge at the trial, & by him be taken into 
consideration on the sentence. 

It is undesirable to tack a sentence of penal 
I servitude on to one of hard labom\- — R. v. Jones 
(alias Spanirr) (1908), 1 Cr. App. Rep. 196, C. C. A. 
Annotation : — Refd. R. V. Baimigarteri (1913), 9 Cr. App. 

Rop. 212. 

5076. .] — Where possible, all pending 

charges against a deft, should be disposed of by 
one sentence. — R. v. Taylor (1909), 2 Cr. App. 
Rep. 158, C. C. A. 

5077. .] — All pending charges against 

a deft, should be mentioned to the ct. upon the 
first conviction with a vi(^w to a comprehensive 
sentence. — R. v. Markham (1909), 2 Cr. App. 
Rep. 160, C. C. A. 

5078. .] — When a prisoner is on trial 

for a charge, he should, if it is possible, be indicted 
on any other pending charge at tlie same time. — 
R. P. Higson (1910), 5 Cr. App. Rep. 167, C. C. A. 

5079. .J — Applt. was sentenced to 

three years’ penal servitude for an offence com- 
mitted by him. When charged with that offence 
he desired that certain other offences which he 
had committed should all be taken into con- 
sideration. This was done except as to one charge, 
which, at the request of the x)olicc, was not then 
dealt with. In respect of this latter charge applt. 
was at the subsequent sessions sentenced to four 
years’ penal servitude to run concurrently with 
& to date from the commencement of the sentence 
of three years’ penal servitude imposed at the 
previous sessions. The ct. reduced the sentence 
of four years’ penal servitude to one of one day’s 
imprisonment & expressed disapproval of the 
practice adopted by the police in holding over the 
one charge against applt. — R. v. Davies (1912), 
28 T. L. R. 431 ; 7 Cr. App. Rep. 254, C. C. A. 

5080. .] — Outstanding chai'ges should 

be taken into account in sentences, if possible. — 
R. V. Monkman (1922), 16 Cr. Ax)p. Rep. 115, 
C. C. A. 

5081. .] — Pending charges against a 

convicted person ought, if xiossible, to be dealt 
with at the time of conviction, or failing that, as 
soon as may bo before sentence expires. — R. v. 
Carter (1922), 17 Cr. App. Rep. 51, C. C. A. 

5082. Whether consent of prosecution 

necessary.] — Where a ct. before which a prisoner 
has been convicted on indictment of an offence is 
asked by prisoner to deal with another offence 
which he admits having committed but for which 
he has not yet been tried, the ct. may properly 


PART XIII. SECT. 2, SUB-SECT. 4- ! 

e. Other charges may he taken 
into account .] — In determining the 


punishment to bo inflicted, the cir- 
cumstances connected with the trial 
I & other criminal proceedings taken 
against prisoner on the same facts, & 


the effect thereof on prisoner may be 
considered. — R. v. Walker (No. 2), 
11915] S. R. Q. 143.— AUS. 
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do so if the other offence is of the same character 
as the offence of which the i)risoner has been 
found guilty, whether there has been a committal 
for the other offence or not. If there lias been a 
committal for the other offence, the ct. before 
dealing with it should ascertain that the prose- 
cution consents. If the prosecution does not 
agree, the ct. should not as a matter of course 
take the other offence into consideration. It may 
be that the prosecution desires for a sufficient 
reason that the other charge should be separately 
investigated. 

If there is a committal in another county 
for an offence of a different character, the ct. 
should not take the other offence into consideration 
without the consent of the authorities prose- 
cuting prisoner in respect of it, & even where the 
prosecution does consent the ct. ought still to 
consider whether in the circumstances it ought 
to take that course, or whether the public interest 
requires a separate investigation. 

The ct. ought not to take another offence into 
consideration if it is not admitted by prisoner. — 
R. V. McLean, [1911] 1 K. B. 332 ; 80 L. J. K. B. 
309 ; 103 L. T. 911 ; 75 J. P. 127 ; 27 T. L. R. 
138 ; 22 Cox, C. C. 302 ; 0 Cr. App. Rep. 26, 
C. C. A. 

Annotation : — Refd. K. v. Lloyd (1923), 17 Cr. App. Rep. 184. 

5083. Consent of defendant necessary.] — 

Pending charges against applts. will not be taken 
into consideration in passing sentence, unless they 
consent.. — R. p. Wernicr Cookes (1909), 3 Cr. 
App. Rep. 93, C. C. A. 

5084. .]— R. V, McLean, No. 5082, 

ante, 

5086. .]~-R. p. Ponciier (1911), 75 

J. P. Jo. 556, C. C. A. 

5086. .] — On an appeal against sen- 

tence, the ct. will satisfy itself that applt. is, or 
was at the trial, willing that any other charges 
which may be pending should be dealt with, &; 
if he desires that they should be, there is no ground 
for interfering with the sentence. — R. p. Hagreen 
(1912), 7 Cr. App. Rep. 248, CrC. A. 

5087. .] — In passing sentence the ct. 

should not take into account another indictment 
on which prisoner has not been tried when he does 
not admit the charge. — R. p. Cooper (1914), 10 
Cr. App. Rep. 195, C. C. A. 

Annotation: — Mentd. R. v. Baskerville, [1910] 2 K. B. 058. 

5088. .] — Before outstanding charges 

can be taken into account in sentence, it must be 
clear that deft, consents. — R. p. Bell (1921), 
16 Cr. App. Rep. 56, C. C. A. 

5089. Discretion of judge.] — A judge 

is not bound, in passing sentence, to take into 
account outstanding charges against deft., though 
the latter may ask him to do so. — R. p. Smith 
(1921), 85 J. P. 224; 15 Cr. App. Rep. 172, 

C. C. A. 

Annotation: — Refd. R. r. Lloyd (1923), 17 Cr. App. Rep. 184. 

5090. Gravity of other charges.] — R. p. Baker, 
No. 4973, ante. 

5091. More serious charge cannot be 

considered.] — Not all pending charges should be 
taken into account in passing sentence for a less 
serious offence ; when the pending charge is 
much more serious it should be tried separately. — 
R. p. Greig (1910), 4 Cr. App. Rep. 151, C. C. A. 

5092. Court should make clear what charges have 
been considered In sentence.] — Upon sentencing 
prisoners convicted of some only out of several 


charges preferred against them, no evidence being 
offered on the other charges, the ct. of petty or 
quarter sessions should state whether such other 
charges have or have not been taken into account. 
— R. p. Hyslop & Stevenson (1897), 61 J. P. 377. 

5093. When accused has already been sentenced 
for offence committed subsequently — Effect on 
sentence.]— R. p. Hawes (1908), 1 Cr. App. Rep, 
42 ; 72 J. P. Jo. 328, C. C. A. 

5094. .] — R. V . Richardson (1910), 

5 Cr. App. Rep. 278, C. C. A. 

5095. .] — Where a deft, has been con- 

victed for an offence committed before another 
for which he has been convicted & served his 
sentence, the ct. will, as far as possible, adjust 
the sentence at the later trial to that which would 
have been adequate for both offences, had they 
been considered at the earlier trial. — R. p. Birkett' 
(1911), 6 Cr. App. Rep. 122, C. C. A. 

5096. .] — R. p. Babtram (1914), 10 

Cr. App. Rep. 74, C. C. A. 

5097. .] — Applt. was convicted at the 

Winchester Assizes of larceny of a deed, forging & 
uttering a conveyance, of false pretences. The 
indictment also charged him mth a previous con- 
viction. The ct. granted leave to appeal against 
sentence, the offences on which he was being tried 
having been committed prior to the prtivious 
conviction. — R. p. James (1922), 154 L. T. Jo. 
82, C. C. A. 

5098. When all charges have not been considered 
- — Person already convicted may be tried in case of 
grave crime.] — In a grave case it may be proper 
to try a convict undergoing sentence, for a crime 
similar to that for wliich the sentence was inflicted 
but not taken into account in that sentence, Si on 
conviction to impose a severer sentence. — R. p. 
Hillier (1911), 6 Cr. App. Rep. 215, C. C. A. 

5099. Further charge should be preferred 

as soon as possible.] — When a prisoner, convicted 
on one charge, is to be tried for an offence com- 
mitted before he is convicted, he ought to be tried 
at the earliest possible moment, & the trial ought 
not to be delayed until his sentence has expired. — 
R. p. Sullivan (1910), 6 Cr. App. Rep. 4, C. C. A. 
Annotations: — Polld. R. v. Ward (1912), 7 Cr. App. Rop. 

180: R. V. Bell (1922), 16 Cr. App. Rop. 105. Refd. R. v. 

Carter (1922), 17 (Jr. App. Rep. 51. 

5100. .] — Charges against a person 

already convicted should be brought as early as 
possible. — R. p. WAii.D (1912), 7 Cr. App. Rep. 
180, C. C. A. 

5101. .]— R. p. Bell (1922), 16 Cr. 

App. Rep. 105, C. C. A. 

5102. .] — R. p. Carter, No. 5081 , an/c. 

5103. .] — Where there are other 

charges against a prisoner under sentence, they 
should be proceeded with with all due speed &; not 
be left to await prisoner’s release. — R. p. Rose, 
(1923), 129 L. T. 63 ; 87 J. P. 136; 27 Cox, C. C. 
420 ; 17 Cr. App. Rep. 135, C. C. A. 


Sub-sect. 5. — Mitigating Circumstances. 

A. In General. 

6104. Drunkenness.] — The degree of guilt may 
be reduced by the drunken condition of tlie 
accused at the time of the offence. — R. v. Morton 
(1908), 1 Cr. App. Rep. 255, 0. C. A. 

6106. .] — R. p. Haden, No. 5061, ante. 

5106. Mental eccentricity.] — Mental eccentricity. 


PART XIII. SECT. 2, SUB-SECT. 6.~-A. | 
6104 i. i>rwnfccnnes8.] — lie Mandru 
(Hdaba (1914), 1. L. R. 38 Mad. 479.— 


f. Certificate of character inad- j 
missible — After tr%al .] — Certificates of 
character refused to bo received by I 
the ct. In mitifiration of punishment, j 


where a trial had taken place. — R. v. 
Dewar (1842), 1 Broun, 233. — SCOT. 

g. .] — Certificate of cha 

racter In mltlgration of punishment : 
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Sect 2. — Matters to he taken into consideration: 

Sub-secU 6, A,y B. (S:: C*: suh-^ct, 6.] 

short of insanity, cannot be taken into account 
in sentence. — K. v. King (1909), 2 Cr. App. Hep. 
300, 0. C. A. 

6107. .] — Applt. was convicted of house- 
breaking, &; was sentenced to twelve montlis’ 
imprisonment with hard labour. Applt. ’s father 
Wiis a well-known officer in the City police, & 
on his death applt. went to an orphanage school, 
where he had a distinguished career. In 1900 
he went to Germany, where he taught English 
at the Berlitz school. On his return to England 
in 1905, all his friends noticed a great change 
in liis demeanour ; he had had various situations, 
but had lost them owing to his eccentricities. 
Applt. ’s mother had been in a lunatic asylum for 
the last twenty -six years : — Held : a sentence of 
twelve months’ imprisonment with hard labour, 
ought not to be passed on a man such as the applt. 
Sentence reduced to six months’ imprisonment 
with hard labour. — B-. v. McQuken (1912), 8 Cr. 
App. Hep. 89, C. C. A. 

5108. Foreigner’s Ignorance of law.] — It is no de- 
fence for a foreigner charged in England with a 
crime committed there that he did not know he 
was doing wrong, the act not being an offence 
in his own country. But though not a defence 
in law, it is a mat^ter to be considered in mitigation 
of inmishment. — R. v. Esor (1836), 7 C. & P. 
456. 

5109. Matters affording incentive to crime 
committed.] — Applt. was convicted of incest, & 
was sentenced to seven years’ penal servitude : — 
Held : having regard to the overcrowded state 
of the applt. ’s home & the squalid conditions in 
which he lived, the sentence should be reduced 
from seven years’ to tliree years' i)enal servitude. — 
R. V. Kkats (1913), 9 Cr. App. Rep. 214, C. C. A. 

5110. .] — Applt. had been previously con- 
victed on several occasions. She was now con- 
victed of obtaining goods by false pretences & 
credit by fraud & sentenced to three years’ penal 
servitude. The sentence was thought too severe 
considering the ease with which credit was ob- 
tained & the i/emptaiions before her. — R. v, 
Mohuison {alias Radford, alias Richards) 
(1915), 11 Cr. App. Rep. 278, C. C. A. 

5111. Giving evidence against accomplice.] — 
R. V. James, R, v, Siiarman (1913), 9 Cr. App. 
Rep. 142 ; 77 J. P. Jo. 484, C. C. A. 

5112. Assistance to police.] — R. v. Porter 
(1913), 9 Cr. App. Rep. 213; 77 J. P. Jo. 557, 
C. C. A. 

5113. .] — Sentence mitigated in view of 

applt. ’s ^ving information in the interests of 
justice.— R. V, Green (1918), 13 Cr. App. Rep. 
200, C. C. A. 

-.] — Applt., who was sentenced to 
penaJ servitude on conviction for housebreaking, 
had served in the army with a good record & had 
been badly wounded in action. On arrest he had 
informed the police where the stolen propert^y was 
to be found, & by tills means some of it had been 
recovered : — Held : such facts should be taken 
into consideration by the C. C. A., before whom 
the sentence came up for review, so as to encourage 
reparation by criminals, if they had not already 


been dealt with by the judge passing sentence, &> 
the sentence should be reduced accordingly. — 
R. V, Bell (1919), 14 Cr. App. Rep. 36 ; 83 
J. P. .To. 222, C. C. A. 

5116. Surrendering to police.]— R. v, Simpson & 
Beauchamp (1908), 1 Cr. App. Rep. 63, 0. C. A. 

6116. Restitution.] — When restitution for an 
offence has been made, the maximum sentence 
should not be inflicted. — R. v, Bradbury, R. v. 
Edlin (1920), as reported in 37 T. L. R. 88 ; 
15 Or. App. Rep. 76, C. C. A. 

B. Previous good Character — First Offences. 

5117. Whether a ground for mitigation of 
sentence.] — Because a man had once a good 
character is not a reason why he should have a 
lighter sentence than a man with a bad one. — R. 
V. Gathercole (1908), 1 Cr. App. Rep. 43, 
C. C. A. 

5118. .] — R. V. Henderson (1910), 5 

Cr. App. Rep. 97, C. C. A. 

5119. Previous convictions for less serious 

offence.] — Applt. was convicted of receiving a 
bicycle, knowing it to have been stolen, & sen- 
tenced to twelve months’ imprisonment with 
hard labour. There was nothing previously 
against him of a serious nature : — Held : taMng 
into account the fact that the only previous 
convictions were for being drunk & disorderly, 
that tlie sentence was too severe, k> ought to be 
reduced. — R. v. Roberts (1910), 6 Cr. App. Rep. 
3, C. C. A. 

5120. .] — Where ihe sentence is severe for 

a first offence, it will be reduced. — R. v, Evemy 
(1911), 7 Cr. App. Rep. 98, C. C. A. 

5121. .]— R. 7 ;. Day (1912), 7 Cr. App. Rep. 

249, C. C. A. 

5122. .] — R. V, Baldock & Davis (1920), 

15 Cr. App. Rep. 48, C. C. A. 

5123. .] — In view of good character a 

sentence, though quite proper & not excessive, 
may be reduced. — R. v. Matthews, etc. (1915), 
11 Cr. App. Rep. 288, C. C. A. 

5124. .] — R. V. Daniels, No. 5066, ante. 

5125. .] — Sentence reduced in view of 

previous good character. — R. v. Burningham 
(1918), 13 Cr. App. Rep. 169, C. C. A. 

5126. May Justify Imprisonment in second 
division.] — Applt. was convicted of stealing £86 
& jewellery, the property of his step-daughter. 
He was sentenced to nine months’ imprisonment 
with hard labour. Ho & the woman had been 
drinking together, & he undoubtedly stole the 
money & jewellery — Held : having regard to 
applt. ’s previous good character & the peculiar 
circumstances of the case a sentence of nine 
months’ imprisonment in the second division 
should be substituted for that passed at the 
trial. — R. v. Rouse (1909), 2 Cr. App. Rep. 74, 
C. C. A. 

5127. .] — Applt. embezzled three days’ 

takings of a cinematograph theatre. He had 
been managing director of a large firm in the 
North of England. He went to the Boer War as 
an officer & was invalided home. Having lost 
his position in the firm, he obtained a position as 
manager of a cinematograph show in Riclunond, 
but unfortunately gave way to drink, went off to 


— Held : inartmlsBible whore a trial 
bad taken place. — R. v. Rosenberq 
(1842), 1 Broun, 367.— SCOT. 

h. No felonious intent — Object to 
get own money . \ — It is incompetent for 
a panel, who has pleaded guilty to a 
charge of forgery, to adduce evidence 
in mitigation of punishment to show 


that lie had no felonious intent hut 
that his object was to get money which 
was his own. — R. v, Johnston (1848), 
Arkley, 528.-HSCOT. 


PART XIII. SECT. 2, SUB-SECT. 6.— B. 
6117 i. Whether a ground for mitiga- 


tion of sentence .] — The fact that a 
prisoner is a person of character, & 
of a respectable position in life, Instead 
of being a reason for mitigating the 
punishment, adds to the ciminality 
of the offence, & calls for a mo. 

severe sentence. — R. v. (1864), 

7 Cox. O. C. 4.— IR. 
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a race-meeting, where he lost the money. Tlie 
money was forthcoming at the police ct., but the, 
prosecution did not see their way to take it. 
Applt. disappeared for three weeks, during which 
he did not communicate with his employers. 

Having regard to the fact that tliis was a first 
offence, & further to the fact that applt. is not 
an associate of criminals, we think that it is not 
necessary that he should associate with criminals, 
& therefore the sentence is altered to four months’ 
imprisonment in the second division {per Cub. ). — 
K. V. Heap (1910), 6 Or. App. Rep. 100, C. C. A. 

5128. .] — Applt. was convicted of gross 

indecency & sentenced to twenty montlis’ im- 
prisonment with hard labour. He had never 
before been convicted the sentence was reduced 
to six months’ imprisonment in the second 
division.— R. v. Babtholomew (1914), 10 Cr. 
App. Rep. 120, C. C. A. 

5129. .]— R. v. .lowsEY (1915), 84 L. J. 

K. B, 2118 ; 114 B. T. 241 ; 31 T. L. R. 032 ; 
25 Cox, C. C. 277 ; 11 Cr. App, Rep. 241, C. C. A. 

5130. Not necessarily a ground for binding over.] 
— A person convicted of an offence for the first 
time is not necessarily allowed the benefit of the 
First Offenders Act. — R. v. Chandler (1012), 
as reported in 77 J. P. 80 ; 29 T. L. R. 83 ; 8 
Cr. App. Rep. 82, C. 0. A. 

5131. Penal servitude on first offenders — Should 
not be passed as a general rule.] — As a general 
rule, penal servitude ought not to be inflicted for 
a first offence. — R, v. Dench (1910), 4 Cr. App. 
Rep. 26, 0. C. A. 

5132. .]— -Penal servitude should not, 

as a rule, be inflicted for a first offence. — R. v, 
Kervorkian (1911), 7 Cr. App. Rep. 90, C. 0. A. 

Annotation: — Re!d. II. v. Caroubi (1912), 7 Cr. App. Hep. 

153. 

5133. .] — Sentence of five years’ penal 

servitude passed upon the applt. for warehouse 
breaking reduced to one of 18 months’ imprison- 
ment with hard labour, on the ground that the 
case was an isolated one & was the first conviction 
of applt. — R. V, Trewholm (1913), 77 J. P. 344 ; 
29 T. L. R. 630 ; 9 Cr. App. Rep. 18, C. C. A. 

5134. J — Applt. was a man of good 

cliaracter, 23 years of age, there were no previous 
convictions against him. He was sentenced to 
three years’ penal servitude for forging & obtaining 
money on forged instruments. The sentence was 
reduced. — R. v. Wood (1914), 11 Cr. App. Rep. 
53 C. C A. 

5135. ' V . Austin (1914), 10 Cr. 
App. Rep. 70, C. C. A. 

5136. Substantial sentence In special cir- 

cumstances.] — R. V. Spencer (1908), 1 Cr. App. 
Rep. 37, C. C. A. 

5137. Social position not to be considered.] — R. 

V, Holder (1911), 7 Cr. App. Rep. 59 ; 75 P. Jo. 
.569, C. C. A. 

5138. Meritorious military service.] — R. v. 

Ansell, No. 4982, ante. 

5139. .]— R. V . Casey (1919), 14 Cr. App. 

Rep. 100, 0. C. A. 

514.0. .]— R. V. Saye (1919), 14 Cr. App. 

Rep. 123, C. C. A. 


5141. .] — Applt., during a period of some 

eight & a half years previous to the offence of 
false pretences charged, had led an honest life 
gained a good reputation. He had been promoted 
in the army, & had been decorated for courage in 
the perfonnance of arduous <& dangerous duties. 
There were seven old convictions against 1dm, 
charges made of money irregularities while in the 
army ; &> nine other charges of false pretences 

were taken into consideration when the sentence 
of three years’ penal servitude appealed against 
was passed. Nevertheh^ss the ct., in the circum- 
stances, reduced it to one of nine months’ imprison- 
ment with liard labour. — R. v. Cauruthers 
( 1920), 89 L. .1. K. B. 1132 ; 84 J. P. 91 ; 04 
Sol. Jo. 309 ; 14 Cr. App. Rep. 138, C. A. 

C. Age of Prisoner. 

5142. Youth.] -R. v. Dean ( 1910 ), 4 Cr. App. 
Rep. 155, C. C. A. 

5143. .]~R. V. Wrioht (1911), 7 Cr. App. 

Rep. 62, C. C. A. 

5144. .]— R. r. l^’ENLON (1914), 11 Cr. App. 

Rep. 12, C. C. A. 

5145. .] — R. RAProPORT (1915), 11 

Cr. App. Rep. 205, C. C. A. 

5146. .] — Severity of sentence after previous 

convictions mitigated in view of youth. — R. v. 
Fox (1910), 12 Cr. App. Rep. 180, C. C. A. 

5147. .] — R. Morton (oTiii^iwisE Shaw) 

(1919), 14 Cr. App. Rep. 37, C. C. A. 

6148. .] — R. V. Bratherton (1919), 11 

Cr. App. Rep. 74, C. C. A. 

5149. Old age.] — R. v. Kent (1911), 0 Cr. App. 
Rep. 291, O. C. A. 

5150. .] — R. V, Montgomery (1914), 10 

Cr. App. Rep. 281, C. C. A. 

5151. .]— R. V. Kelly (1914), 11 Cr. App. 

Rep. 12, C. C. A. 

5152. .] — R. V. Bennb'it (1919), 14 Cr. 

App. Rep. 35, C. C. A. 

5153. .] — R. V. Ferroa (1919), 14 Or. 

App. Rep 39 ; 83 J . P, Jo, 267, G. 0. A. 

5154. .1~K. r. Jangley (1919), 14 Cr. App. 

Rep. 58, C. C. 'A. 

5155. •]— R- TassLER (1920), 15 Or. 

App. Rep. 59, 0. O. A. 


Sun-sEOT. 0 . — Matters calijng for Increased 
Sentence. 

5156. Abuse of position of trust — Post office 
servant.] — R. Noble (1908), 1 Cr. App. Rep. 
30, O. C. A. 

5157, Solicitor.]— R. v. Mason & Soper 

(1908), 1 Cr. App. Rep. 73, C. C. A. 

5153 . .] — R. V . Causton (1915), 11 

Cr. App. Rep. 250, C. C. A. 

5159, Member of police force.] — R. v. 

Moore (1910), 4 Cr. App. Rep. 135, C. C. A. 

6160. Necessity for exemplary punishment — 
Even of first offender.] — It may be necessary to 
take into account in sentence the necessity of 


PART XIII. SECT. 2, SUB-SECT. 6.— C. 

6142 1. Yovih .] — Where prisoner was 
convicted of manslaughter in killing 
a fellow school boy through throwing 
a stone, the ct. under its discretionary 
power, & viewing the recommendation 
of the jury — the oharfi^oter given by 
his tea^^her &; the strong testimonial 
from his school-fellows — reduced the 
sentence to one month’s imprison- 
ment. — R. V. Footk (1655), 4 Nfld. 
h. R. 59.— NFLD. 


PART XIII. SECT. 2, SUB-SECT. 6. 

k. General rule.] — The practice of 
criminal ots. is established to inquire 
into the antecedents of a prisoner, & 
to punish habitual offenders more 
seriously than those who have not been 
previously convicted or have not com- 
mitted other crimes. But the ct. is 
not merely guided by previous con- 
victions, & if the offence for wliich 
punishment is to be awarded does not 
indicate a deliberate return to crime, 


& there are circumstances which do 
not show that the offence was planned 
beforehand, less weight is to be given 
to previous convictions for offences of 
the same character as that for which 
the offender is to ho punished than to 
convictions for offences of a different 
character. — Grayron v. R. (1920), 
22 W. A. L. R. 37.— AUS. 

1. Drunkenness .] — Intoxication 
should not bo treated as an aggravation 
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Sect, 2. — Matters to he taken into consideration: 

Suh-s ect, 6« Sect, 3 : Sub-sects, 1 2.] 

making an example.” — R.. v, Sprake (1909), 
3 Cr. App. Rep. 63, C. G. A. 

5161. Prevalence of the particular crime.] — R. 
V, Boyd, No. 4984, ante, 

5162. .] — The ct. will not interfere with a 

sentence governed by a rule laid down in special 
circumstances. 

Qu, : whether under Prevention of Crime Act, 
1908 (c. 59), two consecutive sentences, each of a 
less term than five years, but together amounting 
to five years or more, may be converted into 
“ preventive detention.” — R. v, Warner (1909), 
2 Or. App. Rep. 177, C. C. A. 

5163. .] — R. V. Richmond (1911), 6 Cr. 

App. Rep. 204, C. C. A. 

5164. .] — R. V. Bradshaw, Beach am, & 

Williams (1911), 6 Cr. App. Rep. 221, C. C. A. 

5165. .] — In passing sentence for an offence, 

the fact that the particular offence in respect of 
wliich prisoner is being sentenced is very prevalent 
in the neighbourhood where it was committed, 
the necessity for taking steps to suppress it may 
legitimately be taken .into consideration.— R. v. 
Green (1912), 76 J. P. 351 ; 28 T. L. R. 380 ; 
7 Cr. App. Rep. 225, C. C. A. 

5166. .]-~R. V. Connor (1913), 77 .T. P. 

247; 29 T. L. R. 212; 8 Cr. App. Rep. 152, 
C. C. A. 

5167. .] — R. V, Smith, No. 5069, ante, 

5168. .] — The standard of sentence must be 

jp-ised to meet the increasing prevalence of a 
particular offence. — R. v, Spargo (1918), 13 

Cr. App. Rep. 122, C. C. A. 

5169. Conduct of defence — Unjustified imputa- 
tions on prosecutor.] — Sentence may take into 
account a defence making unjustified imputations 
on the prosecutor. — R. v. Lucas (1908), 1 Cr. App. 
Rep. 234, C. C. A. 

AnnoiatUms : — Mentd. H. v. Stratton (1909), 3 Cr. App. 

Rep. ‘255 ; Ibrahlin v. R., [1914 J A. C. .599. 

5170. Evil motive.] — R. v. Bright, No. 4980, 
ante. 


Sect. 3.— KINDS OF PUNISHMENT. 

Sub-sect. 1. — Consecutive and Concurrent 
Sentences. 

5171. Consecutive sentences — Should be Imposed 
sparingly.]— R. v. Clarke (1913), 9 Cr. App. Rep. 
116, C. C. A. 

5172. When sentence of penal servitude 

Imposed.] — R. v. Bindley (1920), 15 Cr. App. Rep. 
31,0. C. A. ^ 

5173. When sentence of hard labour 

imposed.] — This ct. thinks that when a prisoner is 
sentenced to two years’ hard labour no consecutive 
sentence of further imprisonment with hard 
labour ought to be imposed (Lord Reading, C..1,). 
— R. V, Goldstein (1914), 11 Cr. App. Rep. 27, 
C. C. A. 

Annotation : — FoUd. R. v. Huglioe (1923), 87 J. P. 140. 


of an offence. — R. v. Zulfukak Khan 
(1871), 8 B. L. R. App. 21.— IND. 

m. Previous conviction for offence of 
same character — Warning of heavier 
sentence if charged again.] — In 8on- 
tencing accused for an assault com- 
mitted while under the influence of 
liquor the slierilf -substitute told ac- 
cused that ho would bo sent to prison 
for six months if he was again found 
guilty in that ct. on a similar charge. 
Accused on a later occasion pleaded 
guilty to another similar charge & 
the sheriff -substitute then stated that 
after considering what had boon said 


5174. .] — The ct. learns against con- 

secutive sentences of hard labour for a total term 
of more than two years. — R. p. Borham (other- 
wise Davison) (1918), 13 Cr. App. Rep. 191, 

C. C. A. 

5175. — —,] — Applt. had been convicted 

of housebreaking & common assault had been 
sentenced to consecutive sentences of twenty 
months’ imprisonment with hard labour, for the 
two offences : — Held : consecutive sentences of 
hard labour should not amount to more ilian two 
years in all.— R. v, Hughes (1923), 87 J. P. 140 ; 
17 Cr. App. Rep. 127, C. C. A. 

5176. Penal servitude — Followed by 

imprisonment.] — It is undesirable to inflict a term 
of imprisonment to follow upon a term of penal 
servitude. — R. v, Johnson (1911), 7 Cr. App. Rei). 
97, C. C. A. 

5177. Imprisonment with hard labour — 

Followed by penal servitude.] — R. v, Jones [alixu^ 
Spanier), No. 5075, ante, 

5178. .]— R. V. ISLIP (1909), 3 

Cr. App. Rep. 96, C. C. A. 

Annotation : — Refd. R. v. Baumgarten (1913), 9 Cr. App. 

Rep. 212. 

5179. .] — R. V, Baumgarten 

(1913), 9 Cr. App. Rep. 212; 77 J. P. Jo. 556, 

C. C. A. 

5180. .] — A sentence of imprison- 

ment with hard labour should not be passed to 
run consecutively to one of penal servitude. — R. 
V, Vealk (1915), 11 Cr. App. Rep. 114, C. C. A. 

5181. Concurrent sentences — Effect of.] — In the 
case of consecutive sentences the longer sentence 
is carried out & the shorter will have no effect. 
If one of the sentences is quashed on appeal, the 
other sentence takes effect. Certain excei)tions 
are specially dealt with by the Secretary of State. 
— R. p. Phillips (1921), 90 L. J. K. B. 508 ; 85 
J. P. 188, C. C. A. 

5182. Imprisonment with hard labour & 

penal servitude.] — Concurrent sentences of penal 

I servitude & hard labour are to be avoided. — R. v, 
Martin (1908), 1 Cr. App. Rep. 209, C. C. A. 
Annotations: — Reid. K. v. Islip ()9()9), 3 Cr. App. Rop. 

9B ; R. V. Baumgarten (1913), 9 (U'. App. Rep. ‘212. 

5183. .] — Where it did not appear 

that the results to a prisoner of imposing con- 
current sentences of a different character, seven 
years’ penal servitude & twelve months’ imprison- 
ment with hard labour, were present to the mind 
of the judge when he passed the sentences, the 
Ct. of Criminal Appeal altered one of the sentences, 
that of twelve montlis’ imprisonment, to a 
sentence of one day with hard labour. A ct. may 
pass such concurrent sentences on a prisoner for 
good reason shown. — R. v. Bruce (1910), 75 J. P. 
Ill ; 27 T. L. R. 51 ; 5 Cr. App. Rep. 213, 233, 
C. C. A. 

Annotations : — Beta. R. V. Baumgarten (1913), 9 Cr. App. 

Rep. 212. Mentd. R. v. JobuHlon (1910), 12 Cr. App. 

Rep. 137. 

5184. .] — Sentence of three years’ 

penal servitude reduced to 21 months’ imprison- 

( ment with hard labour on the ground that it was 


for accused it was his duty after the ] 
warning that he had previously given, I 
to implement the promise that ho liad 
given on the occasion of tlie last 
conviction : — -Held : the sheriff-sub- 
stitute had been unduly influenced liy 
the promise which he had made on 
the former occasion. — Nkil v. Steven- 
son (1919), 57 Sc. L. R. 101. 

SCOT. 

n. Good character — Rcspectabh posi- 
tion in life.] — The fact that the 
prisoner is a person of character, & 
of a respectable position in life, adds 
to the criminality of the offence, & 


calls for a more severe sentence.- - 
11. t). — (1854), 7 Cox, C. C. 4.— IR. 


PART XIII. SECT. 3, SUB-1 

o. Consecutive sentences — Two mis- 
demeanours charged.] — On an infor- 
mation containing two counts each 
ciiarging a distinct misdemeanour, 
sentence may he passed on each count, 
tlio one cumulative on the other. — 
K. V. Jones (1862), 1 W. & W. 221.— 
AUS. 

p. Term of first sentence must 

he specified. ] — Ct. cannot direct the 
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undesirable that the sentence of penal servitude 
should run concurrently with a sentence of 
imprisonment which was being served by applt. 
at the time the sentence of penal servitude was 
imposed. — K. v. Hemming (1912), 28 T. L. R. 
402 ; 7 Cr. App. Rep. 23(5, C. C. A. 

5185. .] — It is not desirable to prefix 

a sentence of imprisonment with hard labour to 
one of penal servitude. — R. v. Johnston (1916), 
12 Or. App. Rep. 137, 0. 0. A. 

5186. — ; — .] — Concurrent sentences of 

penal servitude & imprisonment with hard labour 
should not, as a rule, be imposed. — R. v» Chapman 
& Doyle (1918), 13 Cr. App. Rep. 196, O. C. A. 

5187. .] — The ct. disapproves of con- 

current sentences of penal servitude & imprison- 
ment with hard labour. — R. v. Jones (1919), 14 
Cr. App. Rex). 70, C. C, A. 

5188. With remanet of previous sentence.] 

— When the holder of a licence under the Penal 
Servitude Act, 1853 (c. 99), is convicted of a fresh 
offence, there is no power under the Penal Servi- 
tude Act, 1864 (c. 47), to make the sentence for 
such fresh offence run concurrently with the 
remand sentence of penal servitude. — R. v. King, 
11897] 1 Q, R. 214 ; 66 L. J. Q. B. 87 ; 75 D. T. 
392 ; 61 J. P. 329 ; 13 T. L. R. 27 ; 41 Sol. Jo. 
49 ; 18 Cox, C. C. 447, C. C. R. 

Annoiaivm : — Mentd. R. v. Barron, [1914] 2 K. B. 570. 

5189. .] — R. IK Hamilton (1908), 

1 Cr. Ax^p. Rep. 87 ; 72 J. P. Jo. 365, C. C. A. 
AiinoiuUim . : — Consd. R, v. Sniitli, R. v. Wilson, [1909] 2 

K. B. 756. 

5190. .] — Where the holder of a 

licence to be at large during a remand is subse- 
quently convicted of an indictable offence, the ct. 
before wliich the subsequent conviction takes 
X)lace has no power to order that the sentence 
wliich it inflicts shall commence after or run 
concurrently with the remand wliich, uxion 
conviction for the new offence, the convict be- 
comes liable to serve under Penal Servitude Act, 
1864 (c. 47), s. 9, inasmuch as that section x^rovides 
that a term equal to the remand shall be served 
after the convict has undei'gone the punishment 
for the subsequent offence. Therefore, in xifJ^sing 
sentence for the subsequent offence, the ct. .should 
make no reference to the remand, — R. v. Smith, 
R. V. Wilson, [1909] 2 K. B. 756 ; 79 B. J. K. B. 
4 ; 101 L. T. 126 ; 73 J. P. 407 ; 22 Cox, C. C. 
151 ; 2 Cr. App. Rep. 271, C. C. A. 

Ariiioiaikms : — Refd. R. v. Collins (192;i), 17 Cr. App. Rep. 

104. Mentd. R. v. Rabjohns (1913), 109 L. T. 414. 

5191. Remanet sentence to be served 

after fresh sentence.] — R. v, Mintz, Roberts & 
Harris, No. 5024, ante. 

5192. .] — A rema7id term must 

be served after expiry of sentence. — R. v. Collins 
(1923), 17 Cr. App. Rep. 105, C. C. A. 


Sub-sect. 2. — Imprisonment. 

5193. Computation of time.] — Where a term of 
one calendar month’s imprisonment begins in one 
month & ends in another, the month must be 
calculated from the day on wliich the imprisonment 
commences to the day before the numerically 
corresponding day in the foUowing month. If 
there is no such numerically corresi>onding day, 
the term will end on the last day of the following 
month. — MiGO'm v. Colvill (1879), 4 C. P. D. 
233 ; 48 L. J. M. 0. 48 ; Q. B. 695 ; 40 L. T. 
747 ; 43 J. P. 143, 620 ; 27 W. R. 74 ; sub norn. 
Nigotti V, Colville, 40 L. T. 522 ; 14 Cox, C. C. 
263, 305, C. A. 

An7Lotalioiis :-—Disid. Henderson v. Preston (1888), 59 L. T. 
334. Mentd. Quartenuaiue v. Selby (1889), 5 T. L. R. 
223. 

5194. '], — Pltf. who had been sentenced by 

the magistrates at R., on Aug. 21, to a term of 
imprisonment for seven days, sued deft., the 
governor of 8. x’tison, for false imprisonment. 
Pltf. was taken into custody at R. on Aug. 24, & 
was received into the deft.’s custody on Aug. 25, 
under a warrant of commitment addressed to 
deft., which ordered that pltf. be imprisoned in 
H.M. XHTson at S., & tliere kexit for the space of 
seven days. Pltf. was released on Sex)t. 1 : — 
Held : the terms of the warrant x>i*otectcd deft., 

he was justified in detaining x^ltf. in custody 
for seven days from the time whtm he was received 
into the prison. — Henderson v. Preston (1888), 
21 Q. B. D. 362 ; 57 L. J. Q. B. 607 ; 59 L. T. 
334 ; 52 J. P 820 ; 36 W. R. 834 ; 4 T. L. R. 
096 ; 16 Cox, C. C. 445, C. A. 

Annotation : — Reid. Denier v. (>ook (1903), 88 L. T. 629. 

5195. For misdemeanour — No limit of time at 
common law.] — R. i\ Thomas (1736), Lee iemp. 
Hard. 278 ; 95 E. R. 179. 

5196. .1 — The common law has not 

drawn a limit to the punislunent which may be 
inflicted for a misdemeanour (Bramwell, L.J.). — 
R. p. Castro (1880), 5 Q. B. D. 490 ; 49 L. J. Q. B. 
747 ; 43 L. T. 78 ; 44 J. P. 732 ; 14 Cox, C. C. 
436, C. A. ; affd. sub nom. Castro v, R. (1881), 
6 Axip. Cas. 229, H. L. 

Annotations : — Mentd. R. v. Cox & Railton (1884), 1 T. L. R. 
181 ; Dixon v. Farrer (1886), 35 W. R. 95 ; R. v. Thoiup- 
8on, [1914] 2 K. B. 99. 

5197. In second division— Depends on class of 

person convicted.] — Apx)lt. was convicted under 
Prevention of Corruption Act, 1906 (c. 34). 

Applt. endeavoured to avoid payment by bribing 
a solr.’s clerk to rex)resent that he was insolvent : — 
Held : ' the question as to whether a convicted 
person should be sent into the second division or 
not, dex>ended upon the kind of person so convicted, 

not upon the class of offence committed. — R. v. 
Harris (1909). 2 Cr. App. Rep. 50, C. C. A. 

5198. .] — R. V, Burdee (1916), 86 

b. Judge of Superior Court — 

Criminal Code, a. 739.] — Where an 
offcnclor is convicted on iudictment 
under Parts XVI. or XVIII. of the 
Criminal Code, or by a Superior Ct. 
judge in Saskatohowan or Alberta, 
a judge of the Territorial Ct. in the 
Yukon, or a stipendiary magistrate in 
the Territories, the imprisomnent may 
bo citbor with or without hard labour 
in the discretion of the ct. so long as 
the oflender is not sentenced to a 
ponitoutiary or the prison or reforma- 
tories excepted, without regard to the 
terms of the statute. But if the con- 
viction is made by a lower tribunal, 
then hard labour may be Imposed only 
if the statute llxing the punishment 
says that it may, & the sentence given 
must in such case speCliically men- 
tion “ hard labour." — R. v, Davidson 


puiiislmient of a iirisonor convicted 
of an indictable offence to cominonce 
at the end of a then ponding term of 
imprisonment without stating the time 
of the expiry or otherwise indicating 
t he term of the first soiitence, — R. v. 
Davis & Harris (1862), 1 N. S. W. 
8. C. R. 233.— AUS. 

PART XIIL SECT. 3, SUB-SECT. 2. 

q. Computation of time — Not hi- 
terrupted by transfer to asylum.] — Kx p. 
Aumellini (1886), 14 R. L. O. S. 311. — 

CAN. 

r. interrupied by taking 

prisoner to hospital.] — K. v. I*eters 
(1918), 29 Can. Crini. Cas. 298.— CAN. 

s. Sentence runs from date sen- 

tence is passed.y-^A sentence of im- 
prisonment begins to run from the day 


i sentence is passed Sc not from the date 
; of incarceration. — R. v. Litman, [1922] 
I 2 W. W. R. 169 ; 68 D. L. R. 439 ; 38 
Can. Crim. Cas. 115. — CAN. 

t. Release imthout bail.] — Exp. 

Gervais (1883), 6 L. N. 116. — CAN. 

j 5195 i. For rnisdemcanour — No limit 
}f time at common law.] — In the case of 
common law misdemeanours, whore the 
term of imprisonment is not limited 
by statute the sentence is entirely in 
the judge’s discretion. — He Forbes 
(1887), 8 N. H. W. L. R. 68 ; 3 N. S. 
W. W. N. 111.— AUS. 

a. With hard labour — Not for 
common law misdemeanour.] — For a 
I common law misdemeanour hard labour 
cannot be imposed. — R. v. White 
(1875), 13 N. S. W. S. C. K. 339.— 
AUS. 
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Sect. 3. — Kmds of punishment : Suh-aecis, 2, 3, 4 

L. J. K. B. 871 ; 115 L. T. 904 ; 25 Cox, C. C. 
598 ; 12 Or. App. Rep. 153, C. C, A. 

5199. With hard labour — Severity of.] — R. v. 

Arnold U908), 1 Or. App. Rep. 27, C. 0. A. 

5200. .] — A sentence of hard labour 

is not now so severe as formerly was the case. A 
piisoner is able to earn a remission of one -sixth of 
the sentence by good conduct, & the really severe 
period of the hard labour is quite short. — R. v. 
Jenner (1910), 0 Cr. App. Rep. 63, C. C. A. 

6201. .] — A sentence of two years’ 

imprisonment Avith hard labour is very severe ; 
judges only impose it for very grave offences, 
because it is known that day for day it is harder 
than a similar period in a sentence of penal 
servitude. — R. v. White (1912), 8 Cr. App. Rep. 
3, C, C. A. 

5202. For Common law misdemeanour — 

Criminal Procedure Act, 1851 (c. 100), s. 29.]— 

Prisoner was tried for the common law mis- 
demeanour of forging & uttering writings with 
intent to defraud. He had fraudulently mis- 
appropriated money wliich he had collected 
received for one 0. An order was made in a 
county ct. that he should render an account of 
the money received. He delivered papers in 
whicli the donors had entered their names & the 
amounts they had handed him. He had altered 
the entries so as to make it appear that smaller 
amounts had been given. It was not alleged 
that C. had been defrauded or prejudiced, except 
so far as it appeared that he had been deprived 
by prisoner’s conduct of the evidence to support 
his claim. On a case stated, reserving the question, 
whether there was power to pass a sentence of 
imprisomnent with hard labour : — Held : as the 
indictment charged only a common law forgery, 
without alleging that any one was thereby de- 
frauded, the case did not come witliin the above 
Act, by whicli persons convicted of “ any cheat 
or fraud imnishable at common law ” may be 
Hentenced to hard labour. — R. v. Hamilton, 
[1901] 1 K. B. 740 ; 70 L. J. K. B, 480 ; 84 L. T. 
332 ; 05 J. P. 265 ; 49 W. R. 575 ; 17 T. L. R. 
401 ; 45 Sol. Jo. 427 ; 19 Cox, C. C. 075, C. C. R. 

5203. — — .] — R. V. Jackson (1909), 

3 Cr. App. Rep. 192, C. 0. A. 

5204. .] — R. V. Costello & 

Bishop, [1910] 1 K. B. 28 ; 79 L. .1. K. B. 90 ; 
101 L. T. 784 ; 54 Sol. Jo. 13 ; 22 Cox, C. O. 216 ; 
sub nom. R. v. Connolly & Costello, 74 .T. P. 
15 ; 20 T. L. R. 31 ; 3 Cr. App. Rep. 27, C. C. A. 

5206. Criminal Justice Administration 

Act, 1914 (c. 58), s. 16 (1).] — Since the above Act, 
imprisonment with hard labour can be imposed 
for a common law misdemeanour. — R. v. Saunders 
( 1916), 12 Cr. App. Rep. 61, C. C. A. 

.--Expld. Judicial Note, [191CJ W. N. 232. 

5206. •] — Hard labour may be 

imposed for a common law misdemeanour by 
virtue of the above Act. — R. v, Gould (1918), 
13 Cr. App. Rep. 144, C. C. A. 


Sub-sect. 3. — Penal Servitude. 

6207. Not imposed as of course — After previous 


award of penal servitude.] — ^A sentence of penal 
servitude is not necessarily to be imposed because 
it was imposed by the last previous sentence. — 
R. V. Roy (alias Ellison) (1911), 6 Cr. App. Rep. 

114, C. C. A. 

6208. .] — R. V. Baker, No. 4993, 

ante. 

5209. Awarded when light sentences have failed.] 

— The ct. refused to reduce a sentence of penal 
servitude where short sentences had become 
useless &; only a period of long detention could 
reclaim prisoner. — R. v, Rees (1908), 1 Cr. App. 
Rep. 83, C. 0. A. 

5210. — — .] — Appeal against sentence of 3 
yrs.’ penal servitude for obtaining goods by false 
pretences. 

Prisoner has been constantly convicted of small 
offences &. it is plain that small sentences have 
had no effect. The learned recorder may well be 
justified in thinking that penal servitude should 
now bo tried (Lord Alvebstone, C.J.). — R. v. 
Curtis (1909), 3 Cr. App. Rep. 60, C. C. A. 

5211. .]— R. V. Dowling (1909), 3 Cr. App. 

Rep. 63, C. C. A. 

5212. Quantum when first awarded — Normally 
limited to three years.] — The ct. tends to limit 
a first term of penal servitude to the minimum — 
three years. — R. v. Street (1910), 4 Cr. App. Rep. 
88 . 

5213. ,] — A first sentence of jienal 

servitude should not exceed the term of three 
years. — R. v. Myers (1915), 11 Cr. App. Rep. 

115, C. C. A. 

Ar^Mion : — Distd. R. v. Waldeu (1917), 12 Cr. App. Hop. 

5214. .] — Without laying down any 

general rule, the ct. leans on a first sentence to 
penal servitude, to a term of three years. — 
R. V. Jones (1918), 13 Cr. App. Rep. 212, C. C. A. 

5215. May be five years.] — In certain cases 

the first term of penal servitude is properly five 
years. — R. v. Walden (1917), 12 Cr. App. Rep. 
207, O. C. A. 

5216. Five years undesirable.] — It is un- 

desirable that a first sentence of penal servitude 
should be for a term of five years. — It. v. Warrh.- 
LOW (1910), 5 Cr. App. Rep. 230, C. C. A. 

5217. No fixed rule.] — R. v. Mayes (1916), 

12 Cr. App. Rep. 178, C. C. A. 


Sub-bect. 4. — Whipping. 

See Criminal Justice Administration Act, 1914 
(c. 68), s. 36. 

5218. When awarded — Attempt to commit rape.] 

— Prisoner, who had five previous convictions 
against him for indecent assault, was convicted 
of attempting to choke & strangle a woman with 
intent to commit a rape on her. The ct. sentenced 
prisoner to seven years* penal servitude & to 
receive two whippings. — R. v. Smallbones (1898), 
33 L. Jo. 124. 

6219. Robbery with violence.] — R. v. Riley 

(1908), 1 Cr. App. Rep. 93, C. C. A. 

5220. .] — As a general rule robbery 

with violence should be punished by flogging. — 
R. V. Swenson & Caba (1918), 13 Cr. App. Rep. 
209, C. C. A. 


(No. 1), [1917] 2 W. W. R. 160 ; 28 
Sn! ^rn. CaH. 41 ; 35 D. L. R. 82.— 

CAN. 


c. British North America Act, 

1867, 8. 92, No. 16.] Imprison- 
ment ** in above Act means imprison- 
ment with or without hard labour. — 


Hodge v, R. (1883), 9 App. Gas. 117 ; 
3 Cart. 144.— CAN. 

d. Does not include hard labour — 
At common law cannot be added to .] — 
Ex V. Lkfebvre, Ex p. Dufbbsnb 
(1881), 4 L. N. 253.— CAN. 


PART XIIL SECT. 3, SUB-SECT, 4. 

e. When awarded — Bobbery in 
company.] — W. & L. were charged aA, 
the District Ct. of II. with robbery. 
The evidence showed that they had 
committed the oflenoo In company 
& they were sentenced to ' 
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5221. Incorrigible rogue — Vagrancy Act, 

1824 (c. 83).] — K. V, Anthony (1908), 1 Cr. App. 
Bep. 82, 0. C. A. 

5222. .] — Upon a second con- 

viction under Vagrancy Act, 1898 (c. 39), s. 1, the 
offender may be dealt with as an “ incorrigible 
rogue ” under Vagrancy Act, 1824 (c. 83), s. 10, 
&, on being sent to the quarter sessions, may be 
ordered by them to be punished by wliipping. — 
R. v. Herion, [1913] 1 K. B. 284 ; 82 L. J. K. B. 
82 ; 108 L. T. 848 ; 29 T. L. B. 93 ; 23 Cox, C. C. 
387 ; 8uh nom, B. v, Herion, B. v. Jackson, 77 
J. P, 96 ; B. V, Wilkin, 57 Sol. Jo. 130 ; 8 Cr. 
App. Bep. 99, C. C. A. 

5223. .] — Applt. was convicted 

of being an incorrigible rogue for that he being a 
person able wholly to maintain himself Sl his 
family by work or other means unlawfully & 
wilfully within six calendar months past did 
neglect so to do whereby his wife & child became 
chargeable to the union. There were a number 
of previous convictions against applt., six or seven 
of which wore for neglect to maintain his family. 
He was convicted of this offence in June, 1913, 
& sentenced to one month’s imprisonment. In 
September he was convicted again as set out above, 

being sent for sentence to quarter sessions was 
sentenced to six months’ imprisonment with hard 
labour & to receive twelve lashes with the whip. 
The ct. on appeal reduced the sentence to one of 
six months’ imprisonment with hard labour, on 
the ground that applt. had not had much oppor- 
tunity to provide for his family since his last 
release from prison. — R. v, Fidler (1913), 78 
J. P. 142 ; 9 Cr. App. Bep. 197, C. C. A. 

5224. Offence under Criminal Law Amend- 

ment Act, 1885 (c. 69) — Effect of Criminal Law 
Amendment Act, 1912 (c. 20), s. 3.] — A person 
against whom an offence was alleged under 
sect. 2 of 1885 Act was arrested & charged before, 
but tried & convicted after, the date when the 
1912 Act came into force. A sentence of whipping 
was inflicted under sect. 3 of the 1912 Act: — 
Held : proceedings were pending at the commence- 
ment of the 1912 Act within the meaning of 
sect. 8 of the Act, & the ct. had no i)ower to inflict 
a sentence of whipping in addition to a term of 
imprisonment. — R. v, O’Connor, [1913] 1 K. B. 
557 ; 82 L. J. K. B. 335 ; 108 L. T. 384 ; 77 
J. P. 272 ; 29 T. L. R. 245 ; 57 Sol. Jo. 287 ; 23 
Cox, C. C. 334 ; 8 Cr. Ai^p. Rep. 167, C. C. A. 
Annotation : — Mentd. Ue Boaler, He VcxatlouB Action Act, 

1896, [1914] 1 K. B. 122. 

5225. Age of offender at date of 

offence.] — An offender against sect. 4 of the 1885 
Act whose age exceeds sixteen years at the date 
of conviction, though he was under sixteen at the 
date of the offence, is not “ an offender whose age 
does not exceed sixteen years ’ ’ within the moaning 
of that section & cannot be sentenced to be 
whipped. — R. v, Cawthron, [1913] 3 K. B. 168 ; 
82 L. J. K. B. 981 ; 109 L. T. 412 ; 77 J. P. 
460 ; 29 T. L. B. 600 ; 23 Cox, C. C. 548 ; 9 
Cr. App. Rep. 48, C. 0. A. 

5226. Offence under Vagrancy Act, 1898 

(c. 39) — Effect of Criminal Law Amendment Act, 

meut & to a whipping: & flogging 
re^ectively. 

Sect. 41 Tinder which they were 
charged does not authorise whipping 
or flogging, though sect. 48 dealing 
with robbery in oonmany does so. 

On a case ^ted : — Held: the sen- 
tences should be amended by striking 
out so much as directed the whipping 

6 flogging. — R. V, Wishes (1896), 

7 Q. L. J. 62.— AUS. 


1912 (c. 20), s. 7 (5) — Subsequent conviction 
following summary conviction.] — ^The conviction of 
an offence under the Vagrancy Act, 1898, pre- 
ceding the ‘‘ second or subsequent conviction . . . 
on indictment ” under the same statute, referred 
to in sect. 7, sub-sect. 5 of the Criminal Law 
Amendment Act, 1912, need not be a conviction 
on indictment. 

Therefore where a male person was convicted 
on indictment of trading on prostitution within 
sect. 1 of the Vagrancy Act, 1898, & it was also 
proved that he had been previously convicted 
under that Act by cts. of summary jurisdiction 
before the Criminal Law Amendment Act, 1912, 
had come into operation : — Held : the Ct. had 
power under s(jct. 7, sub-sect. 5 of the Act of 
1912, in addition to any term of imprisonment 
awarded, to order the offender to be once privately 
whipped.— R. v. Austin, [19131 1 K* U. 551 ; 82 
L. J. K. B. 387 ; 108 L. T. 574 ; 77 J. P. 271 ; 29 
T. L. R. 245 ; 57 Sol. Jo. 287 ; 23 Cox, C. C. 346 ; 
8 Cr. App. Rep. 169, C. C. A. 

5227. Previous conviction before 

commencement of act.]— R. v. Austin, No. 5226, 
ante. 

5228. Pending proceedings.] — R. 

V . Brown (1913), 8 Cr. Api). Rep. 173, C. C. A. 

5229. Male child sentenced to detention — 

Larcency Act, 1861 {c. 96), s. 4 — Effect of Children 
Act, 1908 (c. 67).] — Larceny Act, 1861 (c. 96), s. 4, 
has not been impliedly repealed by Children Act, 
1908 (c. 67). Where, therefore, a male child has 
been sentenced to detention in a place of detention, 
he may also bo ordered to be whipped. 

As in the Children Act, 1908 (c. 67), there is 
no person specifically charged with the duty of 
administering the punishment of whipping in the 
case of a child convicted on indictment & ordered 
to he whipped & sentenced to detention, the duty 
devolves upon the sheriff as the officer who has 
the general duty of executing the orders of cts. 
of justice. The sheriff may, however, depute 
the performance of this duty to a proper person. — 
R. V . Lydfokd, [1914] 2 K. B. 378 ; 83 L. J. K. B. 
589 ; no L. T. 781 ; 78 J. P. 213 ; 30 T. L. R. 
349 ; 58 8ol. Jo. 363 ; 24 Cox, C. C. 142 ; 10 
Cr. App. Rep. 62, C. C. A. 

5230. First offenders.] : the ct. 

leans against a sentence of flogging on first 
offenders. — R. v. Evans & Ireton (1921), 16 
Cr. App. Rep. 173, C. C. A. 

Aimotation : — Ezjpld. R. v. Wilder & Townsley (1922), 17 

Or. App. Rep. 3. 

5231. .] — There is no general rule that 

first offenders should not be flogged. — K. v. 
Wilder & Townsley (1922), 17 Cr. App. Rep. 3, 

C. C. A. 

5232. By whom inflicted — On children.] — K. v. 

Lydford, No. 5229, ante. 


Sub-sect. 5. — Fine. 

5233. Must be absolute.] — Fine must be abso- 
lute.— Anon. (1699), 12 Mod. Rep. 318 ; 88 E. R. 
1348. 


1. Robbery vrith violence — 

Time, of whipping.] — Deft, was con- 
victed of robbery & violence, & 
sentenced to six months* imprisonment 
with hard labour & to receive twenty 
lashes, ten lashes six weeks after 
Imprisonment, & ton lashes six weeks 
before the expiration of the term : — 
Held : the magistrate had no authority 
to fix the time or times of the whip- 
ping. — R. V. Boabdman (1914), 29 


W. L. R. 176 ; 6 W. W. R. 1304 ; 18 
D. L. R. 698 ; 23 Can. Crirn. Cas. 191. 
—CAN. 

e. .1^ — R. V . Badui Phased 

(1922), I. L. R. 44 All. 638.— IND. 

PART XIII. SECT. 3, SUB-SECT. 6. 

h. Imprisonment in default of pay- 
' me^nt — Jurisdiction of Quarter Ses- 
i sions.] — The ct. of quarter sessions 
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Sect. 3. — Kinds of punishment: Svh-sects. 5, 6, 7 
<Sc 8 . Sect. 4 : Su b-sect. 1 , J. . ] 

5234. Must be proportionate to offence com- 
mitted — Costs not to be considered.] — Where, on 
conviction of a corpn. on an indictment removed 
by certiorari into the Crown side of the Q. B. Div. 
a line is to be imposed, the fine is only to be com- 
mensurate with the offence committed, & the 
ct. in apportioning the fine will not take into con- 
sideration the amount of the costs incurred 
by the prosecution. — It. v. London & North 
WI5STERN By. Co. (1888), 58 L. T. 771 ; 52 J. P. 
821 ; 10 Cox, C. C. 413, D. C. 

5235. Fine fixed by statute — Miscalculation of 
amount — Amendment.] — Where a fixed fine, by 
statute, for a misdemeanour is miscalculated in 
the verdict & the judgment, the Ct. of K. B., 
upon a rule served on all parties interested, will 
alter the rule for the judgment against prisoner, 
& the entry roll, as to so much of tlie punishment, 
but they will not alter the judgment <fe verdict. — 
B. V. Stp:vens (1800), 3 Smith, K. B. 306. 
Amwtalions :■ — Reid. Douglas v. 11. (1848) 13 Q. B- 74. 

Mentd. K. v. O’Conuell (1844), 3 L, T. O. S. 32.3 ; Wilkin- 

Hon V. Gaston (1S4G), 9 O. B. 137 ; R. v. Duffy (1848), 

4 Gox, C. 294 ; Bcllnouae v. Mellor, Proudman v. 

Mellor (1859), 4 H. & N. 116. 

5236. Receipt of fine — Imposed by court of 
King’s Bench.] — The King’s Coroner has authority 
to receive fines imposed on defts. convicted on 
indictments or criminal informations in K. B. — 
B. SiiACKELL (1825), M’Cle. & Vo. 514 ; 148 
E. B. 510. 

5237. Fine & imprisonment— Writ of execution 
immediately issues.] — Where a deft, in an indict- 
ment for a misdemeanour, has received judgment 
of fine & imprisonment ; — Held : a levari facias 
may issue immediately to take Ids goods in 
execution for the fine. — B. v. Woolf (1819), 2 

B. & Aid. 009 ; 1 Chit. 428 ; 100 E. B. 488. 
Annotations: — Apprvd. R. 'O. Shaokcll (1825), M‘Cle. & Yo. 

514. Mentd. R. v. O’Connell (1844), 3 L. T. O. S. 3 23 ; 

Kx p. Kiimiiig (1847), 4 C. B. 507 ; Douglas v. R. (1848), 

12 Jur. 974 ; R. v. Winsor (1866), 10 Cox, O. C. 276. 

has power, in the case of an aHHault, 
to i)ron()Uuce a sent.cuico of fine & cuHts, 
it. irnpriaoiiment in default of pay- 
ment. — Ovens v. Taylou (1868), 19 

C. 1’. 49. -CAN. 

Disiresft necessary before 

iniprisonmcni.] —Whevo a person in 
ordered to pay a line, or in default to 
1)(5 imprisoned, a distress must issue 
for the lino & be niluriied unsatisfkui 
])efore lie can ho imprisoned. — R. v. 

Blakeley (1875), 6 P. R. 244.— CAN. 

l. Not after distress issued.] 

— Where deft, has ])eou condemned to 
the payment of costs & fine, or to 
imprisonment in default of sufficient 
distress, if the prosecutor has once put 
the goods of deft, \mder distress, ho 
(jannot afterwards cause deft, to bo 
imprisoned, oven though the con 
vlction remain luisatisfled. — C usson, 

Petitioner fok Habeas ("oRrua 
(1876), 14 R. L. O. S. 261.— CAN. 

m. Distress warrant unneces- 

sary — Municipal Act, 1896.] — Under 
Municipal Act, 1896, an offender may 
1)0 committed to gaol for non-payinoiit 
of a fine without the previous issue of 
a distress warrant. — 11. v. I^etersky 
(1897), 5 B. C. R. 549. — CAN. 

n. Fine cC* imprisonmerd — Common 
law punishment for misdemcanojir.] 

— Ex p. Lefebvre, Kx p. Dufresne 
(1881), 4 L. N. 253.— CAN. 

o. Further imprisonment in 

default of distress.] — A conviction for 
keeping a disorderly house & house of 
ill -fame : — Held : had for awarding, 
after the adjudication of a penalty 
by fine & imprisonment, further 
imprisonment in default of sufficient 
distress or of non-payment of the fine. 


Sub -SECT. 6. — Detention in Borstal Institu- 
tion. 

See Criminal Justice Administration Act, 1914 
(c. 58), ss. 10, 11. 

6238. Discretion of judge — Report of prison 
governor.] — In this case the ct. directed attention 
to the terms of Prevention of Crime Act, 1908 
(c. 69), s. 1, by which it appears that the responsi- 
bility of passing a sentence of detention under the 
Boi*stal system pursuant to that section lies upon 
the judge. He is to consider the report made by 
or on behalf of the Prison Comrs. as to the suit- 
ability of a prisoner for treatment in a Borstal 
institution ; but he is not bound to come to the 
same conclusion as that stated in the report. — 
B. V. Watkins, B. v. Smallwood, B. v. Jones 
(1910), 74 J. P. 382 ; 5 Cr. App. Bep. 93 ; sub 
nom. B. V. Wilkins, Smallwood & Jones, 20 
T. L. B. 581, C. C. A. 

5239. .] — Sentence to detention in a Boi*stal 

institution is peculiarly within the discretion of 
the ct. of trial. — B. v. Stanton (1911), 6 Cr. App. 
Bep. 198, C. C. A. 

5240. Age limit— Proof of age.]— The ct. re- 
quires strict proof that applt. sentenced to de- 
tention in a Borstal institution was 21 years of 
age on the date of his conviction. — B. v. McCann 
(1911), 6 Cr. App. Bep. 115, C. C. A. 

5241. When detention suitable or unsuitable — 
Benefit of training.] — Youths should not be sent to 
a Borstal institution if there is a probability that 
they will not be able to get the full benefit of the 
training there. — B. v. Bee & Pearce (1917), 12 
Cr. App. Bep. 285, C. C. A. 

5242. Physical fitness.]— The ct. fayoui*s 

detention in a Borstal institution for convicted 
youths who are physically fit therefor. — B. v. 
Monkiiouse (1919), 14 Cr. App. Bep. 38, C. C. A. 

5243. First offence.] — In the case of a first 

offence, the ct. leans against detention even in a 
Borstal institution. — B. v. Eling & Wallbridge 
(1919), 14 Cr. App. Bep. 24, C. C. A. 


— R. V. Richardson (1882), 11 P. R. 
95.— CAN. 

p. Imprisonment till pay- 

ment not ordered.] — A. & B. were I 
sentenced to imprisonment & fine. 
They fulfilled their terms of imprison- 
ment, but were detained for non- 
payment of the fines : — Held : the I 
]u(igt;, at tlie next ensuing assizes, ' 
should discharge them as their sentence ! 
did not include further imprison in out 1 
until payment of their fines. — A non. 

(1 844), 3 Craw. & D. 204. — IR. 

q. Discretion of judye.] — ' 

Where a statute prescribes both fine & 
imprisonment, the ct. is not hound to 
iiitlict both, but may inflict tdther one , 

, or the other. — B rabant v. Robtdoux 1 
I (1898), Q. R. 7 Q. B. 527.— CAN. i 

r. Fine <£.- costs — Imprisonment ’ 
in default of distress .] — A conviction, 
for keeping a house of ill -fame, ordered 
payment of a fine & costs, to bo 
collected by distress, & in default of 
distress ordered imprisonment : — Held : 
good. — R. V. Walker (1884), 7 O. R. 
186.— CAN. 

s. .] — Where imprisonment i 

Is directed on non-payment of a 
penalty, the award of distress of the i 
goods to levy it, & then imprison mont ' 
in case the distress proved liisufflciont, 
is invalid in law, & an excess of juris- 
diction. — R. V. Lynch (1886), 12 O. R. 
372.— CAN. 

t. Fhie fixed hy statute — Miscal- 
culation of amount.] — 32 & 33 Viet, 
c. 3], s. 17 (D.), provides that a i 
magistrate may condemn a party j 
accused to pay a fine not exceeding, 
with the costs in the case, SI 00 ; — 
Held : the amount of the costs In the i 


case should he deducted from SI 00 
& the balance or difference should ho 
the utmost limit of the fine ; & con- 
viction to pay SI 00 without costs, 
was bad. — R. v. Cyr (1887), 12 P. ^ 
24.— CAN. 

.] — R. V. Johnson (1913), 

24 W. L. R. 468 ; 10 D. L. R. 822.— 

CAN. 

b. .] — For being the keeper 

of a disorderly house a magistrate 
cannot impose a fine of S200 & costs, 
this being in excess of “ a fine not 
exceeding with the costs in the case, 
$200,” authorised by sect. 781 of the 
Criminal Code. — R. v. Fuyarohtjk, 
[1920] 1 W. W. R. 783 ; 32 Can. Crim. 
Cas. 312.— CAN. 

c. Amount cannot he re- 

duced.] — A conviction is erroneous 
which imposes a penalty of an amount 
less than the sum fixed by the statute 
under which the conviction purports 
to have been made.^ — Brophy v. Ward 
(1859), 11 Ir. Jur. 235.— IR. 

d. Fmc or imprisonment - Execu- 
tion prevented by serving senierice .] — 
Where the sentence lmi)08lng the fine 
gives an alternative of imprisonment 
on ‘‘nonpayment ” of the fine, accused 
may, in the absence of express provi- 
sion to the contrary, prevent execution 
of the judgment for the fine, by electing 
to serve his full term of imprisonment. 
— Contat V. CoNTAT'a Trustee (1893), 
1 0 S. C. 314 ; 3 C. T. R. 416.~S. AF. 

9. Person to he paid must he 
specified.] — A conviction condemning 
a person to pay a fine ought to Indicate 
to whom the fine should bo paid. — 
PREVOSTV. Demontigny, 11898] Q. R. 
14 S. C. 208.— CAN. 
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5244. Good character.] — Sentonce of de- 

tention in a Borstal institution quashed in view 
of good character. — R. v. Milner & Atkin (1920), 
15 Or. App. Rep. 18, C. C. A. 

Annotation : — Re!a. R. v. Priewtloy (1922), 16 Cr. App. Rop. 

143. 

5245. Period of detention — Sentence sufficient 
for.] — R. V, Kirkpatrick, No. 5005, ante, 

5246. Normal period three years.] — ^Appeals 

by youthful offenders from the refusal of a judge 
to grant leave to appeal against sentence can only 
succeed if the Ct. of Criminal Appeal is clearly of 
opinion that applt. ought never to have been sent 
to a Borstal institution. In the absence of special 
circumstances a sentence of three years is the right 
term for detention in a Borstal institution because 
that period of time gives the lads a chance, winch 
very often a short term does not afford. — Borstal 
Treatment for Juvp:nile Offenders (1919), 83 
J. P. Jo. 471, C. C. A. 

5247. Modified Borstal treatment in prison — 
Meaning of.] — R. v. Smith (1913), 9 Cr. App. Rep. 
117, C. C. A. 

Annotation : — Refd. R. v. Lee (1913), 9 Cr. App. Rop. 144. 

5248. Effect of undue sentence.] — Sentence 

of two years* imj^risonment under the modified 
Borstal system reduced to one of four months* 
imprisonment on the ground that the chairman 
of quarter sessions, in imposing the sentence of two 
yeai's was under the erroneous impression that if 
the authoriiies saw fit prisoner could be released 
on licence in the same way as under the Borstal 
system. — R. v, liEE (1913), 30 T. L. R. 1 ; 9 
Cr. App. Rep. 144 ; 77 J. P. Jo. 484, C. C. A. 

5249. .] — R. V. OxLADE, No. 500(1, ante, 

6250. Transfer to Borstal institution — 

Power of secretary of state.] — R. v, Leverett 
(1917), 13 Cr. App. Rep. 1, C. C. A. 

5251 . Transfer to ordinary imprisonment — Power 
of secretary of state — Right of appeal.] — There is no 
appeal from the commutation by the Home 
Secretary of detention in a Borstal institution to 
ordinary imprisonment, under Prevention of 
Crime Act, 1908 (c. 59), s. 7. — R. ik Keating 
(1910), 103 L. T. 322 ; 74 J. P. 452 ; 20 T. L. R. 
080 ; 22 Cox, C. C. 343 ; 5 Cr. App. Rep. 181, 
C. C. A. 

5252. Power of release from.] — Applt. was con- 
victed of housebreaking, & was ordered to be 
detained for three years in a Borstal Institution. 
His age was nearly 21. 

Detention in a Borstal Institution is the most 
appropriate punishment ; he can bo released at 
any time after six months if the authorities think 
proper (Avory, J.). — R. v, Hannay (1913), 9 
Cr. App. Rep. 122, C. C. A. 


Sub -sect. 7. — Preventive Detention. 

Sentence on habitual criminal.] — See Sect. 4, 
sub-sect. 4, po.v/. 

Sub-sect. 8. — Probation. 

See Probation of Offenders Act, 1907 (c. 17), & 
Criminal Justice Administration Act, 1914 (c. 58). 


Sect. 4.— HABITUAL CRIMINALS. 

See Prevention of Crime Act, 1908 (c. 59). 

Sub -sect. 1. — Procedure befor e Trial. 

A. I7i General, 

5253. Whether person under thirty can be 
charged.] — Exceptionally it may be proper to 
charge a person under thirty years of age with 
being a habitual criminal. — R. v, Saunders 
(1912), 7 Cr. App. Rep. 271, C. C, A. 

5254. .] — There is no law which prevents 

a person from being convicted as a habitual 
criminal before he is tliirty, but it is a matter on 
wliich we ought to be careful (Ridley, .1.). — R. v. 
Hooper &; Hardy (1913), 9 Cr. App. Rep. 5, 
C. C. A. 

5255. Consent of directors of public prosecutions 
— Condition precedent.] — Observations on tlie pro- 
cedure to be followed on a charge? of being a 
habitual criminal, before trial, during trial, after 
conviction, & on the form of the indictment. 

As to proceedings before trial. There are two 
conditions precedent : the consent of the Director 
of Public Prosecutions has to be given, seven 
days* notice has to be given t o the proper otTiccr 
of the ct. by wliich the offender is to be tried, 
to the offender himself, that it is intended to insert 
such charge, & the notice to the otfender must 
specify the previous convictions & the other 
grounds upon which it is intended to found the 
charge. These two conditions arc of the utmost 
importance, & unless proper notice has been given 
no valid trial can take place. The notice itself 
should give, with particularity, not only the con- 
victions, but the other grounds upon which it is 
intended to found the charge. The latter must 
refer specifically to the facts. Care should be 
taken during the trial that evidence is not given 
against the offender unless due notice of the facts 
to be proved has been already given to him. 

With regard to proceedings during trial. The 
indictment should be framed to show clearly that 
the person is charged with being a habitual 
criminal ; & after verdict, but before sentence at 
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f. Conditions of prohation.] — A 
panel was sentenced to four months 
irnprisonmont, but allowed to bo 
sot at liberty at the expiry of one 
month, she & her husband coming 
under an obligation that she would 
return to prison to fulfil the remainder 
of her sentence in the event of the 
Oown calling upon her to do so. — 
He Sriells (1840), Arkley, 171. — SCOT. 

g. Discretion of court.] — Judge 
refused to liberate the prisoner on 
recognisances as a first offender under 
Crimes Act, 1915, s. 532 ; — Held: ct. 
would not interfere with exercise of 
judge's discretion. — R. v, Richmond, 
[1920] V. L. R. 9.— AUS. 

h. Under First Offenders* Prohation 
■dett 1886.] — A person convicted of 
an offence, who has already been 
indicted upon a charge in respect of 
which he was acquitted, & against 
whom no previous convictlou has been 

J. — VOL, XIV. 


recorded, may be admitted to proba- 
tion under First Offenders’ Probation 
Act, 188^ — R. V, Titrner (1893), 11 

N. Z. L. R. 831.— N.Z. 

k. .] — First Offenders* Proba- 

tion Act, 1886, is not applicable to a 
prisoner who has embezzled several 
sums of money extending over a con- 
siderable period, & has falsified his 
accounts, oven though he admits his 
defalcations & offers to make restltulon. 
— R. V. Rowe (1902), 20 N. Z. L. R. 
590.— N.Z. 


1. First offender.] — Where 

there were separate embezzlements 
committed by prisoner at different 
periods of time, not so connected as to 
constitute practically one charge, & 
prisoner was a person in a poBition of 
trust & mature years : — Held : (1 ) there 
was an “established criminal inten- 
tion “ shown, within “ The First 
Offenders* Probation Act, 1886,** which 
precluded the application of the 


provisions of that Act ; (2) as to the 
second & subsotiuont chaigo, prisoner 
was not a “ first offender.” — R. v. 
Fowler (1903), 23 N. Z. L. R. 350. — 

N.Z. 


-.] — Where a piisonor 
charged with an indictable offence has 
given false evidonce, & has been con- 
victed of the offence charged : — Held : 
he ought not to be admitted to proba- 
tion. 

Prisoner was convicted of two 
charges of forgery in one indictment. 
He hafi. been previously convicted 
summarily of stealing two blank 
stamped cheques, & it was these 
cheques which ho filled up & foi*god : — 
Held : although the offence of theft 
was ill a sense connected with the 
forgery, it was a separate offence, & 
the prisoner was not therefore a “first 
offender ” within First Offenders* 
Probation Amendment Act, 1903, s. 2. 
— R. V. Hirst (1907), 27 N. Z. L. R. 
533.— N.Z. 
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Sccf. 4 . — HabUual criminals: Suh-seci, A, & B.] 

the trial on the primary offence, the charge of 
being a habitual criminal should be clearly imt to 
the prisonej* for him to plead to. 

As to proc<*edings after conviction, it should be 
obs(‘rved tliat there is no obligation on the ct. to 
pass a sentence of preventive detention. Unless 
the ct. has passed a sentence of penal servitude 
for the primary offence, it has no jurisdiction to 
pass a sen fence of preventive detention ; & even 
if the ct. does pass such a sentence of penal servi- 
tude tliere is no obligation to pass a sentence of 
piM'ventive detention in respect of the man having 
been found a habitnal criminal. 

Another point raised in the case of W. (one of 
defts.) was that his answer to the dej^uty clerk of 
assize did not amount to a plea of guilty on a 
charge of being a habitual criminal. In a sense 
that is true, for his answer “ Yes ” wfis to the 
question whether he had been previously con- 
\ictnd as a habit ual criminal in 1915 ; but we 
have no doubt at all that applt. thought that he 
was being cliarged with being a habitual criminal, 
knew tliat lie had been convicted ^ sentenced for 
such an offence, & intended to plead guilty to 
such a charge. He had received a proper notice 
setting out liis previous conviction as such, & he 
had been sentenced to preventive detention, 
lie was at the time of committing the offences for 
which he was then on trial a convict on licinico of 
preventive didention, which fact was proved at 
the trial, lie was defended by counsel, & neither 
hti nor his counsel raised any protest when the 
learned judge proceeded to treat him as a habitual 
criminal in virtue of his answer to the deputy 
clerk of assize. Under these circumstances we 
hold that this is a case where the proviso to 
Uriininal Appeal Act, 1907 (c. 28), s. 4 (1), can & 
should be applied on the ground that no substantial 
miscarriagt' of justice has actually occurred (Lohd 
Tiievethin, C.J.). — li. v. IlAiiiiis, [1922] 2 K. B. 
518 ; sub now, K. v, HARRIS, K. v. Edwards, 

K. V. .loNEs, II. V, Wilkins, 11. v, Wilcock, 91 

L. .1. K. B. 5S7 ; 120 U. T. 089 ; 80 .1. P. 105 ; 
88 T. L. R. 848 ; 00 Sol. .Jo. 317, 335 ; 27 Uox, 
C. C. 178 ; 10 Ur. App. Rep. 91, 91, 95, 90. 

6256. Necessity for proof.] — R, v. Laur- 

ANC^E (1909), 78 ,T. P. Jo. 504. 

5257. V. Foster (1909), 8 Ur. 

App. Rep. 178, U. i . A. 

5258. Mode of proof.] An indict- 

ment under Prevention of Urirne Act , 1908 (c. 59), 
8. 10, charged prisoner with felony & also with 
being a liabitual criminal. Ihisoner pleaded 
guilty to the felony & not guilty to the charge of 
being a liabitual criminal ; — Held : upon the 
inquiry whether the prisoner was a habitual 
criminal there was no objection t.o swearing the 
jury as for the trial of a felony, although it would 
have been sufficient to swear thorn as for the trial 
of a misdemeanour. 

Without la^dng down any general rule as to 
how the consent of the Direct or of Public Prosecu- 
tioiLS to a charge of being a habitual criminal 
being inserted in an indictment ought to be proved, 
it will be sufficient if some person who has been in 
correspondence with the Public Prosecutor is 
called to say that he received the document 
containing the consent in the ordinary course of 
correspondence & believes it to bo signed by the 
Director of Public Prosecutions, but it is not 
necessary to call a witness who has seen him 
write. 

To prove that seven days’ notice of the intention 
to insert in the indictment a charge of being a 


habitual criminal has been given to the proper 
officer of the ct. it is not necessary that the officer 
himself, e.g, the clerk of the peace, should be called, 
but there must be some proof of the receipt by 
him of the notice, e.g. by calling his clerk. 

The Severn days’ notice to be given to the officer 
of the ct. & to the offender that it is intended to 
insert a charge of being a habitual criminal in the 
indictment is seven clear days’ notice. 

It is not necessary that the notice to the offender 
of intention to insert a charge of being a habitual 
criminal in the indictment should contain a state- 
ment of the evidence which it is intended to call 
for the purpose of showing that he is leading per- 
sistently a dishonest or criminal life, but the 
grounds upon which it is intended to prove that 
he is leading pei’sist ent ly a dishonest or criminal 
life must be stated in a general way, e.g. that the 
prisoner is doing no work <fe has no honest means 
of livelihood. 

Wliether evidence of prisoner’s persistently dis- 
honest or criminal life previous to his last con- 
viction is admissible in evidence in order to prove 
that he is at present leading a pereistently dis- 
honest or criminal life depends on the facts of the 
case, l^ie evidence may be admissible as a step 
in yrroving that he is at present leading a per- 
sistently dislionest or criminal life. Evidence of 
such dishonest or criminal life before the lost 
conviction is not necessarily inadmissible, but it 
must be brought dowm to the date of the pending 
charge. 

If Die facts make it doubtful whether prisoner 
was over sixteen when the first of the three con- 
victions mentioned in sect. 10, sub-sect. 2 (a) took 
place, some evidence of that fact must be given. 
But a statement of prisoner to that effect would 
be sufficient. 

Where a person is convicted of, or yileads guilty 
to, having committed a crime charged in the in- 
dictment, the ct. ought not to pass a sentence for 
that crime before the jury inquire into a further 
chargi^, contained in the indictment, of being a 
habitual criminal. — R. v. Turner, [1910] 1 K. B. 
340 ; 79 L. J. K. B. 170 ; 102 L. T. 307 ; 74 J. P. 
81 ; 20 T. L. R. 112 ; 22 Cox, U. 0. 310 ; 8 Or. 
App. Rep. 103, U. U. A. ; sub nom. R. v. Turner, 
R. e. Waller, 54 Sol. Jo. 104, U. U. A. 

AnnoiiftiimB : — Refd. U. r. Johnson (1905)), .'i (h*. A]>p. Hep. 

lOS ; H. V. (-ondon (15)10), 4 Cr. App. Hep. 105); H. v. 

Fa.vvw.tt (11)10), 74 .). P. 444 ; H. e. Marshall (15)10), 

74 J. P. :181 ; H. V. Moran (1010), .5 Cr. App. Hep. 215) ; 

Jl. r. Walker (15)10), 27 T. L. It. 51 ; H. v. Waller. 11910] 

1 K. B. 364 ; 11. v. Summers (1014), 10 Cr. App. Hep. 11 ; 

H. 17. Harris, 1192212 K, B. ,543; R. v. Coney (1923), 92 

L. J. K. B. 915. Mentd. Browne r. Black, 11911] 1 K. B. 

975. 

5259. .] — Where a chai'ge under 

the Prevention of Crime Act, 1908 (c. 59), of being 
a liabitual criminal is insei't/cd in the indictment 
against an accused person the prosecution need 
not jirove as part of their case that the consent 
of the Director of Public Prosecutions has been 
given to the insertion of such charj^e, unless the 
fact is challenged by the accused, in wliich case 
the fact may be proved determined in Rex v. 
Turner ([1910] 1 K. B. 340). The clerk of a.S8ize 
or the clerk of the peace, or, if any question arises, 
the Judge, should satisfy himself that such con- 
sent has been given before the indictment goes 
before the grand jury. — 11. v. Waller, [1910] 
1 K. B. 304 ; 79 L. .4. K. B. 184 ; 102 L. T. 400 ; 
74 J. P. 81 ; 20 T. L. R. 142 ; 22 Cox, C. C. 319 ; 
8 Or. App. Rep, 213 ; sub nom, R. v. Turner, 
R. V, Waller, 54 Sol. .To. 104, C. C. A. 

Jnnoiutimis Folld. H. V. Westwood (1913). 8 Cr. App. 

Hep. 273. Refd. H. v. Bates (1911), 80 L. J. K, B. 607 ; 

JL V. Evorltt (1911), G Cr. App. Hep. 267 ; H. v, Met.z 
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(1916), 84 L. J, K. B. 1462. 'Mentd. R. v. Rowland 
(1909), 3 Cr. App. Hop. 277 ; R. v. Boggott (1910). 74 
J. P. 213; R. V. Condon (1910), 4 Cr. App. Rop. 109; 
R. V, Fawcett (1910), 74 J. P. 444 ; II. v. Marshall (1910), 
74 J. P. 381. 


B, Notices to Offender and Court, 

6260. In general — Necessity for proof of notices.] 

— R. V, Foster, No. 6257, ante, 

5261. Length of notice — Seven clear days.] 

— ft. V, Turner, No. 6268, ayiie, 

6262. Postponement of trial for notice to be 

given.] — R. V, Lawrence (1914), 78 J. P. Jo. 196. 

5263. Effect of postponement of trial.] — 

Whore a trial has been postponed to a later assize, 
a proper notice given to an alleged habitual 
criminal holds good. — R. v. Conduit (1914), 11 
Cr. App. Rep. 38, C. C. A. 

5264. Objections to notice — Must be taken 

at trial.] — Objections that proper notices, under 
Prevention of Crime Act, 1908 (c. 69), s. 10 (4) (6), 
have not been given, must be taken at the trial. — 
R. tJ. Smith, R. v, Weston, [1910] 1 K. B. 17 ; 
79 L. J. K. B. 1 ; 101 L. T. 816 ; 74 J. P. 13 ; 26 
T. L. R. 23 ; 54 Sol. Jo. 137 ; 22 Cox, C. C. 219 ; 
3 Cr. App. Rep. 40, 63, C. C. A. 

Annotations: — Mentd. R. v. Franklin (1909), 3 Cr. App. 

Kcp. 48 ; R. v. Smith (1909), 3 Cr. App. Rep. 40 ; R. v. 

JackHon (1910), 4 Cr. App. Rep. 93 ; R. v. Sweeney (1910), 

74 J. 1’. Jo. 77. 

5265. Effect of technical objection.] — 

The ct. will not give effect to a mere technical 
objection to the statutory notice if there has been 
no miscarriage of justice. — it. r. Jones (1910), 5 
Cr. App. Rep. 29, C. C. A. 

5266. — .] — The statutory notice 

to an offender under Prevention of Crime Act, 
1908 (c. 69), s. 10 (4) (?;), is subject to the proviso 
to Criminal Appeal Act, 1907 (c. 23), s. 4 (1). 

Preventive detention differs from penal servitude 
& approaches industrial serfdom. For a man to 
be found to bo a habitual criminal it must be found 
that he has been convicted three times previously. 
In the notice which was served on applt. no men- 
tion was made of a crime committed at' Tjeeds, 
but evidence was given of it, the evidence being 
a letter written by applt. asking that the matter 
should be taken into consideration. No sub- 
stantial miscarriage of justice has occurred, 
tlirougli the omission of this matter from the 
statutory notice. The proviso applies just as 
much to the formal notice as it docs to graver 
things (Darling, .7.). — R. v. Heron (1913), 9 
Cr. App. Rep. 29, C. C. A. 

Annotation: — Refd. R. r. Harris, etc. (1922), 91 L. J. K. B. 

687. 

5267. Notice to officer of court — Proof of receipt 
of notice.] — R. v. Turner, No. 5258, ante. 

5268. .] — R. V. Foster, No. 5257, 

ayite. 

5260. .] — A conviction for being an 

habitual criminal under Prevention of Crime Act, 
1908 (c. 69), s. 10, was quashed on the grounds 
that (1) there was no proof that seven days' notice 
had been given to the proper officer of the ct. that 
it was intended to insert in the indictment against 
applt. a charge of being an habitual criminal ; 
(2) that the judge in summing up the case to the 
jury had mentioned other convictions than the 
three convictions proved against him & those 
just recorded against him ; & (3) that the judge 
in summing up the case to the jury had told them 
that the burden of proving that he had attempted 


to gain an honest livelihood since his last convic- 
tion lay upon applt. — R. v. Stewart (1910), 74 
J. P. 246 ; 4 Cr. App. Rep. 175, C. C. A. 

Annotations : — As to (2) N.F. R. v. Chatway & Howard 

(1910), 6 Cr. App. Rep. 161. Consd. R. e. Calliford (1911), 

7.6 .1. P. 232. 

5270. — — Presumption that notice given.] — 

(1) There is a presmnption that the notice to the 
proper officer of the ct. of an intention to charge 
a prisoner as an habitual criminal under Prevention 
of Crime Act, 3 908 (c. 59), s. 10 (4) (/>), has been 
duly given. The onus is on prisoner of showing 
that it has not. 

(2) Evidence was given of grounds not included 
in the notice given to prisoner, but the ct., on 
appeal from the conviction, acted under the 
proviso to Criminal Apiieal Act, 1907 (c. 23), 
s. 4 (1), <&; holding that no substantial miscarriage 
of justice had occurred, they refused to allow the 
appeal & confirmed the conviction. — R. v. West- 
wood (1913), 77 J. P. 379 ; 29 T. L. R. 492 ; 8 
Cr. App. Rep. 273, C. C. A. 

Annotation : — As to (2) Folld. R. v. Heron (1913), 9 Cr. App. 

Rep. 29. 

5271. Necessity for.]— R. v. Harris, No. 

5255, ante, 

5272. Notice to offender — Necessity for.] — R. 
V, Harris, No. 5255, ante, 

6273. Necessity for proof of.] — R. v. Foster, 

No. 5257, ante. 

5274. Mode of proof.] — R. v. Tijrnp:r, 

No. 5258, ante. 

5275. Presumption of service of notice.] — 

On the trial of an allegation of being a liahitual 
criminal the ct. will presume, in the absence of 
evidence to tlie contrary, tliat the notice to the 
offender under Prevention of Ciirne Act, 1908 
(c. 59), s. 10 (4), has been duly served. — R, v, 
Taylor (1921 ), 16 Cr. App. Hep. 4, C. C. A. 

5276. Necessary contents.] — R. v. Turner, 

No. 5258, ante. 

6277. .] — R. V. Summers (1911), 10 

Cr. App. Rep. 11, C. C. A. 

AnnManon : — Refd. R. v. Harris, [1922] 2 K. B. 613. 

6278, .] — R. V. Harris, No. 5255, 

ayite, 

5279. Effect of statement of wrong 

grounds.] — A notice given to a prisoner pursuant 
to Prevention of Crime Act, 1908 (c. 59), s. 10 
(4) (5), that it was intended to insert in an indict- 
ment against him a chai‘g(‘ that he was a habitual 
criminal «S6 was leading persistently a dishonest 
& criminal life contained the following ground ; 

That when you were asked to give some account 
of yourself, in order that you might have an 
opportunity of showing that you hod since the 
date of your last release from prison been following 
some honest emplo^roent, you declined to give 
any information wliich could be verified on the 
subject ” ; — Held : although in point of form the 
ground was not one upon which prisoner could be 
convicted of being a habitual criminal, it did not 
invalidate the notice, inasmuch as it was in fact 
a notice of the evidence that would be used against 
prisoner for the purpose of satisfying the jury that 
he had not been leading an honest life since the 
date of his last release from prison, & the fact 
that the notice stated that the evidence would be 
given did not make it bad, although there was no 
le^al obligation under the statute to state what 
evidence would be produced. — R. v, Webber, 
[1913] 1 K. B. 33 ; 82 L. J. K. B. 108 ; 108 L. T. 


PART XIII. SECT. 4. SUB-SECT, 1.- B. 

5272 1. Notice to offender — Necessity 
for .] — On a charge of forgery, falsity 
& theft, accused was sentenced to be 


imprisomjd for three years with hard notice to an accused pci'son of an 

labour, & was at the sarao time do- liiteutioii on the part of the prosecution 

dared an habitual criminal, in terms of to have him declared au habitual 

Act 9 of 1911 ; — Held: Act No. 9 of criminal. — Gandy v. R. (1914), 35 

1911 made no provision for the giving N. L. R. 333. — S. AF. 

I I 2 
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Criminal Law and Procedure. 


Sect. 4. — Habitual criminals: Sub-sect. 1, /?. ; sub- 
sect s. 2 (Sc A.f B. iSc C.] 

349 ;~7(3 J. P. 471 ; 23 Cox, C. C. 323 ; 8 Cr. 
App. Rep. 59, C. C. A. 

Sec, further^ Sub-sect. 3, A., post. 


Sub-sect. 2. — Procedure at Trial. 

5280. Indictment — Must contain charge of being 
a “ habitual criminal.”] — R. v. Harris, No. 5255, 
ante. 

5281. Effect of omission of words 

” habitual criminal.”] — An indictment containing 
a count under Prevention of Crime Act, 1908 
(c. 59), s. 10 (2), alleged that jirisoner, since 
attaining the age of sixteen years, had at least 
three times previously to the crime charged in the 
indictment been convicted of a crime within the 
meaning of the Act, & that he was leading per- 
sistently a dishonest & criminal life, but it did 
not allege that prisoner was a habitual criminal : — 
Held : the count was sufficient, though from the 
point of view of pleading it would be better to 
insert an averment that prisoner was a habitual 
criminal. 

By Prevention of Crime Act, 1908 (c. 59), s. 11, 
a person sentenced to preventive detention may 
appeal against thei sentence without leave of the 
Ct. of Criminal Appeal : — Held, : the ct. would 
adopt the practice of allowing prisoners, appealing 
against a sentence of preventive detention, to 

against the sentence of 
which the sentence of 
TDreventive detention could not be passed. — R. v. 
Smith, R. v. Weston, [1910] 1 K. B. 17; 79 
L. J. K. B. 1 ; 101 L. T. 810 ; 74 J. P. 13 ; 26 
T. L. R. 23 ; 54 Sol. Jo. 137 ; 22 Cox, C. C. 219 ; 
3 Cr. App. Rep. 40, 53, C. C. A. 

Annotations: — Refd. 3i. v. Sweeney (1910), 74 J. P. Jo. 77. 

Mentd. H. r. Franklin (1909), 3 Cr. App. Pep. 48 ; P. n 

Smith (1909), 3 Cv. App. Pep, 40 : K. v. Jackson (1910), 

4 Cr. App. Pcj). 93. 

5282. Effect of charge of being a habitual 

criminal.] — ^There is no power to try the allegation 
that an accused person i.s a habitual criminal 
before any jury other than the jury which con- 
victed him of the substantive offence charged in 
the indictment. 

The whole question depends upon whether the 
charge against applt. was a charge of an offence 
or crime or whether it merely asserted a status or 
condition in liim which would enable the ct., if 
it were established, to deal with him in a certain 
manner. We are of opinion that there is nothing 
in the Act [Prevention of Crime Act 1908 (c. 59)] 
which would justify us in saying that the charge 
of being a habitual criminal Ls a charge of a crime 
or offence (Lord Reading, C.J.).— R. v. Hunter, 
[1921] 1 K. B. 555 ; 90 L. J. K. B. 145 ; 125 L. T. 
29; 85 J. P. 147 ; .37 T. L. R. 82 ; 26 Cox, C. C. 
727 ; 15 Cr. App. Rep. 09, C. C. A. 

5283. Must be tried immediately after 

primary charge.] — An indictment for being a 
habitual criminal under Prevention of Crime Act, 
1908 (c. 59), must be tried immediately after the 
primary charge. 


If a man occupies a day or two of his time in 
doing work, that does not prevent him from being 
a habitual criminal (Darling, J.). — R. v, Jennings 
(1910), 74 J. P. 245 ; 26 T. L. R. 339 ; 4 Cr. App. 
Rep. 120, C. C. A. 

Annotation: — Refd. P. v. Hunter, [1021] 1 K. B. 555. 

5284. Must be tried before jury trying 

primary charge.] — R. v. Hunter, No. 5282, ante, 

5285. Judge has not power to refuse to try.] 

— A judge has no power to refuse to try the allega- 
tion of being a habitual criminal. — R. v. Harding, 
Jeffrey & Jones (1920), 15 Cr. Apj). Rep. 33, 

C. C. A. 

5286. Should be tried before sentence on 

primary charge.] — R. v. Turner, No. 5258, ante. 

5287. .] — Where a person is indicted 

for a crime & also for being an habitual criminal, 
& pleads guilty to, or is convicted of, the crime, 
sentence should not be passed upon him in respect 
thereof until the charge of being an habitual 
criminal has been tried. — R. v. Walker (1910), 
27 T. L. R. 51 ; 5 Cr. App. Rep. 231 ; 74 J. P. Jo. 
533, C. C. A. 

Annotation : — Refd. P. r. Harris, [1922] 2 K. B. 543. 

5288. Trial of two together as habitual criminals 
— Whether trials should be separate.] — A person 
charged in an indictment with being an habitual 
criminal, when tried on that issue, should be tried 
separately & not with any other person. — R. v, 
Blake (1910), 74 J. P. 336 ; 4 Cr. App. Rep. 275, 
C. C. A. 

Anmdation : — Expld. P. v. Taylor & Coney (1910), 5 Cr. 
App. Pep. 168. 

5289. .] — It is not an absolute rule of 


Coney (1910), 5 Cr. App. Rep. 168, C. C. A. 

5290. Swearing the Jury — Whether for felony 
or misdemeanour.] — R. v. Turner, No. 5258, 
ante. 


Sub-sect. 3. — Evidence at Trial. 

A. What Evidence may he given. 

5291. Must be confined to matters contained in 
notice.] — In this case, on the trial of a prisoner for 
being an habitual criminal, evidence was given 
of certain offences committed by prisoner since 
his last release from prison before his re -arrest for 
the fourth crime. The notice given to him of an 
intention to insert in the indictment a charge 
against him of being an habitual criminal pur- 
suant to Prevention of Crime Act, 1908 (c. 59), 
s. 10 (4) {b), did not .state the commission of these 
offences as one of the “ other grounds upon which 
it is intended to found the charge.” No objection 
was taken to the evidence when it was given. 
Applt., by his notice of appeal, did not make the 
admission of this evidence a ground of appeal. 
The ct. refused to quash the conviction on the 
ground of this evidence having been given, &, 
acting under the power given to them by the 
proviso to Criminal Appeal Act, 1907 (c. 23), 
8. 4 (1), they held that no substantial miscarriage 
of ju.stice had actually occurred. — R. v. Marshall 
(1910), 74 J. P. 381 ; 5 Cr. App. Rep. 25, C. C. A. 
Annotation : — Refd. P. v. Heron (1913), 9 Cr. App. Rep. 29. 


PART XIII. SECT. 4, SUB-SECT. 2. 

n. Indictment — Musi he tried im- 
mediately after primary charge — No 
interlocutor or adjournment necessary. "I — 
i^risoner. indicted on a charge of theft 
& of being an habitual criminal, was 
found by jury guilty of theft. The 
jury was then resworn to inquire Into 
the second charge & found prisoner 
to be an habitual criminal. On motion 


for sentence on the charge of theft, 
counsel for prisoner objected as the 
diet had not been formally adjourned 
by written interlocutor after the 
verdict on the first charge & before 
the second charge was proceeded with ; 
— Held : the inquiry being one con- 
tinuous inquiry no interlocutor or 
adjournment was necessary. — H.M. 
Advocatk V, Gillan, [1910] S. C. (J.) 


49.— SCOT. 

PART XIII. SECT. 4, SUB-SECT. 3.— A. 

6291 i. Must he confined to matters 
contained in notice.] — Evidence re- 
vealing that prisoner had served terms 
of imprisonment besides those due to 
the convictions charged In the notice 
was rejected. — P. r. Proctor, R. v. 
Doak (1909), 44 I. L. T. 107.— -IR. 



486 


Cbiminal Law and Procedueb. 


Sect, 4 . — Habitual criminals: 
D, (a).] 


Sub^sect, 3, C. cfc 


convictions may be put in as evidence of character 
& repute, on tho^ question whether the accused 
is or is not leading persistently a dishonest or 
criminal life, under sect. 10 (5). — R. v, Franklin 
( 1909), 74 J. P. 24 ; 54 Sol. Jo. 217 ; 3 Cr. App. 
Rep. 48, O. C. A. » 1 1 

^l7mo<a<fons Refd. R. v. Chatway & Howard (1910), 5 
i Westwood (1913), 29 T. L. 11. 

492. Mentd. II. v. Crowley (1913), 9 Cr. App. Hep. 198. 

5308. .J — R. V, Stewart, No. 6269, ante, 

5309. What is a previous conviction — Conviction 
in Ireland.J—A conviction for a crime in Ireland 
IS a previous conviction within the meaning of 
Prevention of Crime Act, 1908 (c. 59), s. 10 (2).— 
R. V, Brown (1913), 77 J. P. Jo. 400, 0. 0. A. 

D. Proof of Dishonest or Criminal Life, 

{a) In General, 

5310. Onus of proof — Lies on prosecution.] — 

R. V, Stewart, No. 5269, ante, 

5311. .] — \^ere an offender is 
(diarged with being an habitual criminal it is for 
the Ch^own to establish that the accused still was 
at the time of arrest, leading a dishonest or criminal 
life.™ R. V. Young (1913), 109 L. T. 753: 78 
J. P. 80 ; 30 T. L. R. 69 ; 58 Sol. Jo. 100 ; 23 
Cox, C. C. 024 ; 9 Cr. App. Rep. 185, C. C. A. 

B. V, Crowley. II. v. Sullivan (1913), 

110 L. 1. 127 ; 11. V. Harris, etc., [1922] 2 K. B. 543. 

5312. *— ,] — On the trial of the allega- 

tion of being a habitual criminal the jury should 
clearly be directed that the onus of proof is on the 
Crown. 

It is entirely discretionary for the judge who 
presides at the trial, having regard to the Act which 
he is (tailed upon to enforce applying it to the 
particular circumstances of the case then before 
him, to determine the period of preventive deten- 
tion (Isaacs, C.J.). — R. v, Crowley (1913), 83 
L. J. K. B. 298 ; sub nom. R. v. Crowley, R. v, 
Sullivan, 110 L. T. 127; 78 J. P. 142: 30 

T98?2il, b. ^ 

Annotation : — Refd. Jl. r. Harrin, [1922] 2 K. B. .543. 

5313. What is suillcient proof — Three previous 
convictions alone.] — The reciuirement of I’revcn- 
tion of Crime Act, 1908 (c. 59), s. 10 (4), that the 
notice to the offender of an intention to insert 
such a charge in the indictment “ shall specify 


the previous convictions & the other grounds 
upon which it is intended to found the charge ” 
means that the notice shall specify “ the other 
grounds ** if any. It does not mean that the 
previous convictions may not by themselves be 
sufficient grounds upon which to found the charge. 
— R. V. Waller, [1910] 1 K. B. 364 ; 79 L. J. K. B. 
184 ; 102 L. T. 400 ; 74 J. P. 81 ; 26 T. L. R. 
142 ; 22 Cox, C. C. 319 ; 3 Cr. App. Rep. 213; 
sub nom, R. v. Turner, R. v. Waller, 54 Sol. Jo. 
164, C. C. A. 

Annotations: — Refd. II. v. Baggott (1910), 74 J. P. 213 ; 

11. V. Marshall (1910), 74 .1. P. 381 ; R. v. Everitt (1911), 

C Cr. App. Rop. 267. Mentd. R. v. Rowland (1909), 

3 Cr. App. Rep. 277 ; R. v. Condon (1910), 4 Cr. App. 

Rep. 109 ; R. v. Bates (1911), 80 L. J. K. B. 507 ; R. v. 

Westwood (1913), 8 Cr. App. Rep. 273 ; R. v. Metz (1915), 

84 L. J. K. B. 1462. 

5314. .] — On the charge of being “a 

iiabitual criminal ” within Prevention of Crime 
Act, 1908 (c. 59), s. 10 (2) (a), the three previous 
convictions which the jury must find may be 
sufficient evidence for the jury when the offences 
committed show deliberate & systematic piuq^ara- 
tion, &i are repeated at an early opportunity 
after release from j)iiHon. 

Five years’ preventive detention does not 
necessarily mean that applt. would be in confine- 
ment the whole of that time. The authorities 
had ample power to release him at an earlier date 
if satisfied that it was safe to do so (Pickford, J.). 
— R. V, Everitt (1911), 27 T. L. R. 570 ; 6 Cr. 
App. Rep. 267, C. C. A. 

5315. Convictions other than three statutory 

convictions.] — R. v, Brummitt & Matthews 
( 1910), 4 Cr. App. Rep. 192, C. C. A. 

5316. Whether strict proof necessary.] 

— R. V. Stewart, No. 5269, ante, 

5317. Production of list of 

previous convictions,] — R. v, Franklin, No. 5307, 
ante, 

5318. .] — Other previous con- 

victions than the three statutory convictions 
need not be proved with the same strictness <& 
particularity as the latter. — R. v. Chatway & 
Howard (1910), 5 Cr. App. Rep. 151, C. C. A. 

5319. 1 — xi. V, Summers, No. 

5277, ante, 

5320. Should not be referred to unless 

proved.] — In this case a conviction for being a 
habitual criminal under Prevention of Crime Act, 
1908 (c. 59), s. 10, was quashed on the ground that 


live offences in respect of four separat 
acts, & upon a plea of guilty ” to i 
further indictment containing fou 
counts charging four offences in rospee 
of two separate acts. Both the con 
viction & the plea of “ guilty wor 
taken upon the same day i — Held 
the declaration should l)e quashed 
prisoner having been “ previousl 
convicted ” on two occasions only i 
not “ on at least four occasions ” withi 
Crimes Act, 1908, s. 29. — It. v Tif’ 
(1912), 32 N. Z. L. K. 428.— N.Z. 

o. What is a previous conviction- 
Admission of series of charpes.]- 
Prisoner who pleaded guilty to a seric 
of charges of bi'eaking & entering I 
stealing, had only two prior conviction 
against him for the same class c 
offtuicc, thei'o w^ere also several polic 
(;t. convictions against him & one on 
charge ot forgery on indictment 
Held : the ] udge was entitled to tak 
into consideration the scries of offence 
to which the prisoner had plea(le< 
guilty.— R. V. Hamilton (1913), 1 

1 US# 

^ T" power 

under The Indictable Offences Sum 
Juris^otion Amendment Act 
1900, s. 14 (3), to declare prisoner ai 


habitual criminal where he has not 
hceii convicted on indictment, but has 
pleaded guilty in the Magistrate’s Ct. 

been committed to the Supremo Ct. 
for sentence. — H. v. Bagnall (1907), 
2b N. Z. L. R. 756. — N.Z. 


xr**/. Offences committed before 

Jlabitiml Criminals <£• Offenders Act, 
1906.] — Where prisoner was con- 
victed after the passing of above Act 
of an offence committed before Its 
passing, & the reciuisito number of 
previous convictions were recorded 
against him : — Held : the ct. had 
PO'ver to declare him an habitual 
criminal. — Re Sparrow (1908), 28 

N. Z. L. R. 143.— N.Z. 

^ Crimes Act, 1908, s. 29 — 

Need not be convictions on indictment.] 
— The previous convictions requisite 
under above Act, to enable the et. to 
declare prisoner an habitual criminal 
need not necessarily he convictions on 
iiKiictment-, but may be convictions 
before a magistrate, so long as they are 
convictions for the offences niontioned 
in Classes 1. or II. of tbo sect. — R. v. 
Lifivvis (1910), 29 N. Z. L. R. 1208.— 
N.Z, 


s. Convictions on different 

days ,] — Each oouvictiou of a prisoner 


is a separate occasion within above 
Act, whether the several convictions 
are recordtul on the same day or on 
different days. — K. v. Steelk (1910), 
29 N. Z. L. R. 1039.— N.Z. 

^ t. Sequence of con* 

virtions necessary.] — The conditions 
precedent which must exist to authorise 
a ct. in declaring a prisoner an habitual 
criminal under above Act, 1908, are 
a sc(iuonce of convictions only, & 
nothing is said as to a sequence of 
offences. — R. v. Ehrman (1911), 21 
N. Z. L, R. 136.— N.Z. 

a. Act 9 of 1911.] — On a 

charge of forgery, falsity & theft, 
accused was sentenced to be Imprisoned 
for a term of three years with hard 
labour, & was at the same time 
declared an habitual criminal, in terms 
of Act 9 of 1911. An appeal was 
taken on the ground that the crime of 
falsity, which was one of two previous 
convictions against accused, was not 
one of the crimes mentioned in the 
schedule to the Act of 1911 : — Held: 
although the offences mentioned in 
the schedule did not expressly Include 
the crime of falsity, it came within the 
generic term of ** fraud,'* which was 
included in the schedule. — Gandy 
R. (1914), 35 N. L. R. 333.— S. AF. 
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the judge in summing up the case to the jury had 
mentioned to the jury other convictions than those 
proved against him, & the ct. were unable to say 
that if they had not been mentioned the jury 
would have arrived at the same conclusion. — 
B. V. CULIJFORD (1911), 75 J. P. 232 ; 6 Or. App. 
Bep. 142, C. C. A. 

5321. Conviction abroad.] — B. v. 

Heard, No. 5322, post 

5322. Offences similar to primary offence.] 

— Evidence of a conviction abroad for a crime 
punished by all civilised nations, such as theft, 
is admissible on the question of whether a prisoner, 
who is charged under the Prevention of Crime 
Act, 1908 (c. 59), with being a habitual criminal, 
has been leading persistently a dishonest or 
criminal life. Where on such a charge it appears 
that there has been a considerable interval be- 
tween prisoner’s last release from prison & the 
commission of the crime on which he is ciiargcd 
with being a habitual criminal, c.g. six or nine 
months, it is desirable, & yjrobably necessary, 
not only that the atttmtion of the jury sliould be 
drawn to the length of this interval, but that 
evidence should be given that prisoner relai)se(i 
into crime because lie was leading ])crHistentIy 
a dishonest or criminal life. This twidcnc(i may 
take many forms — association with criminals ; 
the possession of funds not consistent with mere 
charity &. not explained by evidence of employ- 
tlie character of the crime itself, whether 
similar to those for whicli the accused lias b(jen 
habitually convicted in the past or not, evidence 
as to the details of the crime on which he is charged 
as being a habitual criminal showing skill & prti- 
meditation. — B. v. Heard (1911), 10b L. T. 304 ; 
70 J. P. 232 ; 28 T. L. B. 154 ; 22 Cox, C. C. 
725 ; 7 Cr. App. Bep. 80, C. C. A. 

Annotations : — Apld. R. v. P\)rd (1921), 15 (.'r. App. Hop. 

17(3. Refd. K. V, WilHoii (1916), 12 Cr. App. Hep. 95; 

H. V, Harris, etc., 11922] 2 K. 13. 54:3. 

5323. .] — B. V, Williams (1912), 

8 Cr. App. Bep. 49, C. (h A. 

5324. Other offences.] — B. v, Brummitt 

Sc Matthews, No. 5315, anie. 

5325. Must be proved.] — B. v. Smith 

(1922), 153 L. T. Jo. 282, C. C. A. 

5326. .] — B. p. Jones, No. 5398, 

j)ost. 

5327. Warrants issued.] — B. v. Mac- 

donald (1910), 12 Cr. App. Bep. 127, C. C. A. 
AnnofcHiim : -Mentd. Jl. v. IlarriH, oto. (1922), 91 L. J. K. B. 

587. 

5328. Criminal associations.] — B. Heard, 

No. 5322, mUe. 

5329. Refusal to work.] — B. was convicted 

for being an habitnal criminal under Prevention 
of Crime Act, 1908 (c. 59), s. 10. It appeared that 

PART Xm. SECT. 4, SUB-SECT. 3.— 

D. (a). 

6328 i. What ia sufficient proof — 

Criminal amocUitiona.] — Deft. waH sum- 
marily convicted under 32 & :33 Viet, 
c. 28, 8. 1 (D.), a.H “ a pcjrsou who, 
having no peaceable profiwsiou or 
(•ailing to maintain himself by, but 
who does, for the most part, support 
himself by crime, & then was a 
vagrant,” etc. The evidence showed 
that deft, consorted with thieves & 
reputed thieves ; but the wit masses 
did not positively say that be su[)ported 
himself by crime : — Held : it was not 
to be infernnl that dt?ft. supported 
himself by crime ; to sustain the con- 
viction there should have been state- 
ments that wituesHOB believed ho got 
bis living by thieving, or by aiding & 
acting with thieves, or by such other 
acts & means as showed he was 
pursuing crime. — R. v, OziOAN (1886), 


on his release from prison after serving his sen- 
tence on the tliird crime, he was kept in an iisylum 
which he left about two months before liis arrest 
for the fourth crime, on wliich he was charged 
with being a habitual criminal. Evidence was 
tendered that he was leading persistently a dis- 
honest life by evidence of rciputc that he was a 
cunning & dangerous thief ; Si that in the coui*se 
of the two montlLS h(i had refused the work of 
stone-breaking offered to him at a workliouse. It 
appeared, however, that during this period B. 
was living on the charity of relations, & he stated 
that he had applied for work which had been 
promised him. This statement was not corro- 
borated before verdict, & the recordcu* who tried 
liim commented on that fact in his summing up. 
But as soon as the verdict was given a police 
officer went into the box Sc corroborated B.’s 
statement as to his elTorts to get work during the 
two months before his last arrest. The C’t. of 
Criminal Appeal (plashed the conviction, holding 
that the' refusal to break ston(‘s miglit have been 
evidence of B.’s leading persistently a dishonc'st 
life, had it not been for the fact that was 
known to be living on the charity of r(*lati(n»s. — 
B. p. Bacjoott (1910), 71 J. 1\ 2i3 ; 20 T. L. B. 
200 ; 4 C’r. App. Hep. 07, C. C. A. 

A nmdat ions .'—Reid. U. v. Heard (1911), 19(1 L. T. 301; 

H. V. Kcano Watson (1912), 8 Or. Hui). 12. 

5330. Whether refusal to give account of 

self.] — B.. IK Webber, No. 5279, ante, 

5331. .] — A jury properly directed are 

entitled to find that a deft-, who refuses to give any 
information about himself since a discharge from 
prison five months before tlie commission of the 
primary offence is leading persistently a dishonest 
or criminal life wit.hin the Ihevcntion of Crime Act, 
1908 (c. 59), s. 10 (5).™B. WiLSON (1910), 12 
Cr. Api). Bep. 95. 

5332 . — — Whether neglect to report to police.]— 

In order to prove that a convict on licemee is 
leading persistently a rlislioncst or criminal life 
witliin the meaning of Prevention of Crime Act, 
1908 ( 0 . 59), s. 10 (2) (a), proof that he has not 
reported himself to the police is not by itself 
sufficient evidence to bring the case within the 
terms of the section. — B. Mitohell (1912), 
108 L. T. 224 ; 70 J. P. 423 ; 28 T. L. B. 484 ; 
23 Cox, C. C. 284 ; 7 Cr. App. Bep. 2S3, C. C. A. 
AnnoUitions : — Expld. H. V. Wilson (1912), 28 T. L. H. 561. 

Reid. H. V. Harris, idc., [1922] 2 K. B. 5413 ; H. v. Myers 

(1922), 16 Cr. App. Hep. 116. 

5333. Whether fact of being fugitive from 

justice.] — On the trial of applt. as an habitual 
criminal it was shown that he was released from 
prison on Oct. 28, 1912, & having committed an 
offence on Mar. 22, 1913, escaped arrest, Si was 
engaged in honest employment to the time of 

thiev(58.-“0’CoNNoit u. Hammond 
(1902), 21 N. Z. L. 11. 573.— N.Z. 

0 . Kxtravta of previous con- 

victwn.] — Whore a ])orHon is charjfed 
with beluf? an habitual (M iu)inal under 
the Prevention of CMinc Act, 1908, 
sect. 66 of the Criminal Pjoceduro 
(wScotlaiul) Act, 1887, applies, & pre- 
vious convictions are sidliciently 
T)rovod by the production of extracts 
ihoroof of whlcu notice in the indict- 
ment has bocni given & to wlilch no 
notice of obji^ctiou 1ms been given by 
accused. — H.M. Advocatio v. Oillan, 
[1910J S. C. (J.) 49.— SCOT. 

d. .] — Evidence iiisuiTi(dcnt 

to warrant conviction of habitual 
criminality In respect that it did not 
establish that the accused was ” loading 
persistently a dishonest or criminal 
life.” — STiuLiNa v. H.M. Advocate, 
[1911] 8. C. (J.) 84.— SCOT. 


11 P. U.*497.— -OAN. 

6328 ii. .] — Although it is 

a nec(588ary ingredient of the off once 
created Police Offences Act, 1908, 
8. 49 (e), of habitually consorting with 
tiueves that the accused person should 
have knowledge of the character of the 
persons with whom ho is charged with 
consorting, whore the ovideiico shows 
that the consorting was not casual 
but habitual, such knowledge on the 
part of the aocustjd will be presumed. — 
Stevens v , Andrews (1909), 28 

N. Z. L. R. 773.— N.Z. 

b. Need not he with 

same personsA — Habitually (jonscjrtlng 
with thieves, uudtir Police Offences 
Act, 1884, H. 26, as amended by Act 
of 1901, 8. 4, nofHl not be associating 
wdth the same pei^son or persons. If 
a person consorted with one thief on 
one day, with another on another, & 
so on, that would be oousorting with 
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Sect. 4. — Habitwd criminals: Sub-sect. 3, 2>. (a) 
cfc jb) E. ; sub-sect. 4.] 

his arrest on Aug. 10, 1913. There was evidence 
that he led a dishonest life between Oct. 28 & 
March 22, but no evidence to that effect as to 
the period between March 22 & Aug. 10. The 
deputy- chairman directed the jury that they might 
find he was living a dishonest or criminal life 
during the i>eriod March 22, to Aug. 10, because 
during that period he was a fugitive from justice. 
Applt. was convicted : — Held : this was a mis- 
direction, & the conviction must be quashed. 
The period of prisoner’s life to be considered on 
th(^ question whether he is leading a dishonest or 
criminal life extends to the time of his last arrest. — 
11. V. Brown (1913), 109 L. T. 749 ; 78 ,T. P. 79 ; 
30 T. L. R. 40 ; 58 Sol. Jo. 09 ; 23 Cox, C. 0. 615 ; 
9 Cr. App. Rep. 101, C. C. A. 

{b) Conduct during hitervah between Offences. 

5334. Period of time to be considered — Time of 
committing primary offence.] — There ought not to 
be a conviction for being a habitual criminal unless 
at the time of the offence primarily found deft, 
was living dishonestly or criminally. — R. v. Jones 
(1920), 15 Or. App. Rep. 20. 

5335. Immediately before arrest on pending 

charge.] — R. v. Turner,, No. 5258, ante. 

5336. .] — R. V. Brummitt & 

Matthews, No. 5315, ante. 

5337. .]— R. V. Brown, No. 5333, 

ante. 

5333 . Interval between release from prison 

& re-arrest. J — A prisoner was convicted as a 
habitual criminal. There was a nine months’ 
interval between liis release from prison after his 
conviction for the third crime & liis re-arrest. 
The Crown gave no evidence of liis conduct 
during that jicriod, but prisoner gave evidence 
of work he had then done. The chairman, in 
summing up the case, did not direct the attention 
of the Jm’y to this interval & to prisoner’s conduct 
then on the question whether he was leading per- 
sistently a dishonest or criminal life, but merely 
pointed out to the jury the jirevious convictions. 
The ct. quashed the conviction on the ground 
that the chairman had not sufficiently directed 
the jury on the question of persistency by directing 
their attention to prisoner’s conduct during the 
nine month’s interval. — R. v. Kelly (1909), 74 
J. P. 107 ; 20 T. B. R. 190 ; 3 Cr. App. Rep. 248, 
C. C. A. 

1 ’. Rowland (11)09), 3 Cr. App. Rep. 

1), 76 J. P. 232 

5339. .] — R. V. Wilson, No. 5331, ante. 

6340. Prior to last conviction.] — R. v. 

Turner, No. 5258, ante. 

5341. Subsequent to commission of primary 

offence.] — On the trial of a charge of being a 
habitual criminal, evidence of deft.’s mode of life 
after the date of his commission of the crime on 
which he has been primarily convicted is ad- 
missible, but the statutory notice to him of such 
evidence should be as specific as possible. — R. v. 
Wood (1916), 12 Cr. App. Rep. 29, 0. C. A. 

5342. Length of interval since release — Long 
interval.] — R. v. Heard, No. 5322, ante. 

5343. Short interval.] — Mere shortness of 

interval between last release from prison & the 
next subsequent arrest is not necessarily a bar to 


conviction as a habitual criminal. — R. v, Condon 
(1910), 4 Cr. App. Rep. 109, C. C. A. 

Annotations: — Reid. R- v. Heard (1911), 76 J. P. 232 ; 

R. V. Harris, [1922] 2 K. B, 543. 

5344. .] — R. V. Foster, No. 5257, ante. 

5345. .] — R. V. Brummitt & 

Matthews, No. 5315, ante. 

5346. Whether evidence of honest work — A 
sufficient defence.] — On an allegation of being a 
habitual criminal mere evidence that accused has 
been at work since his last release from prison 
is not a sufficient defence. — R. v. Hayden (1911), 
6 Cr. App. Rep. 213, C. C. A. 

5347. .] — On the charge of being a 

habitual criminal, it is not a conclusive defence 
that deft, has done honest work since his last 
release. — R. v. Keane & Watson (1912), 8 Cr. 
App. Rep. 12, C. C. A. 

5348. .] — The fact that applt. has 

been doing work during the greater part of a 
short interval of liberty is not necessarily con- 
clusive against his being a habitual criminal. — R. 
V. Smith (1913), 8 Cr. App. Rep. 150, C. C. A. 

5349. .] — R. V. Jennings, No. 5283, 

ante. 

5350. .] — On a charge of being a 

habitual criminal, it is not necessarily a defence 
that he has been at woj*k since his last release. — 
R. V. Martin (1910), 5 Cr. App. Rep. 31, C. C. A. 
Annotation: — Refd. R. v. Heard (1911), 76 J. P. 232. 

5351. .J — H. V. Hadley (1910), 4 

Cr. App. Rep. 36, C. C. A. 

5352. .] — R. V. William, s, No. 5323, 

ante. 

5353. Question for jury.] — It is a mis- 

direction not to call the jury’s attention to a con- 
siderable period of presumably honest life. — R. v. 
Wells (1910), 5 Cr. App. Rep. 33, C. C. A. 
Annotation: — Refd. R. v. Heard (1911), 7 Cr. App. Rep, 80. 

5354 . ,j — On the trial of an allegation 

of being a habitual criminal, it is a question for 
the jury whether the evidence of prisoner’s having 
worked honestly, & tried to get work since his 
last release from prison is sufficient. — R. v. Martin 
(1912), 7 Cr. App. Rep. 227, C. C. A. 

5355. .] — There may be an appeal 

against conviction as a liabitual criminal though 
preventive detention has not been inflicted. 

Whether applt. has led an honest life during an 
interval of liberty is a question of fact. — R. v. 
Bennett (James) (otherwise Bennett (George)) 
(1913), 9 Cr. App. Rep. 225. 

5356. May rebut evidence of criminal 

associations.] — Where a person is charged with 
being a habitual criminal & the only evidence 
that he is leading persistently a dishonest or 
criminal life is that since his last conviction he 
has associated with a man who had previously 
been convicted with him of a crime, there is no 
evidence to support a conviction of being a 
habitual criminal. — R. v. Hammersley (1919), 
122 L. T. 383 ; 84 J. P. 23 ; 36 T. L. R. 96 ; 26 
Cox, C. C. 552 ; 14 Cr. App. Rep. 118, C. C. A. 
Annotation : — 'Refd. R. v. Harris, [1922] 2 K. B. 543. 

E. Previous Conviction as Habitual Criminal. 

5357. Sufficiency of — For subsequent conviction 
— Prevention of Crime Act, 1908 (c. 59), s. 10 (2), (b).] 
— Where a person who has been found to be a 
habitual criminal has been sentenced to pre- 


PART XIII. SECT. 4, SUB-SECT. 3.— E. 

5357 i. Sufficiency of — For subsequent 
conviction — Prevention of Crime, 1908, 
c. 59, a. 10 (2).] — Where an accused Is 
ohartred under above Act, with being 


j an habitual criminal, & the jury And 
on evidence that he has on a previous 
occasion been found to be an habitual 
criminal & has been Bcntenccd to 
preventive detention, they must con- 
vict him, & they cannot take into 


I consideration whether, since that 
I sentence, he has boon loading a dis- 
honest or criminal life. — McDonald v. 
H.M. Advocate, [1917] S. C. (J.) 17. 
SCOT. 
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Part XIII.— Punishment 

ventive detention subsequently commits another 
crime, lie may, by virtue of the above Act, be 
again convicted as a habitual criminal, on proof 
being given of the previous conviction as a habitual 
criminal, without proving also that since the 
date of that conviction he has been leading 
persistently a dishonest or criminal life. — R. v, 
Davis, [1917] 2 K. B. 855 ; 87 L. J. K. B. 119 ; 
117 L. T. 704 ; 82 J. P. Jo. 4 ; 34 T. L. R. 25 ; 
62 Sol. Jo. 55 ; 26 Cox, C. C. 98 j 13 Cr. App. 
Rep. 10, C. 0. A. 

Anruitation : — Folld. II. v. Stanley, [1920] 2 K. B. 235. 

5358. .] — Where a person who 

has been found to be a habitual criminal & has 
been sentenced to preventive detention sub- 
sequently commits another crime, the jury must, 
under Prevention of Crime Act, 1908 (c. 59), s. 10 
(2) (6), upon proof of the previous conviction 
of the accused person as a habitual criminal, & 
without proof that he has since the date of the 
previous conviction been leading persistently a 
dishonest or criminal life, find him to be a habitual 
criminal. But where a person hfis been found by 
a jury to be a habitual criminal fhe ct. is not 
bound to pass a sentence of i>reventive detention. — 
R. V. Stanley, [1920] 2 K. B. 235 ; 89 L. J. K. B. 
452 ; 123 L. T. 271 ; 84 J. P. 119 ; 36 T. D. R. 
328 ; (54 Sol. Jo. 341 ; 26 Cox, C. C. 611 ; 14 Cr. 
App. Rep. 141, C. C. A. 

A>inotation(i :~F6lld. R. r. Vincent (1920), 15 (’r. App. 

Rep. 19. Reid. H. v. Harris, [1922] 2 K. B. 513; U. v. 

Clarko (1923), 17 Cr. App. Rep. 90. 

5359. R. i;. Harris, No. 

5255, ante, 

5359a. .] — The question here is 

whether the judgment in It, v. Stanley, No. 5358, 
ante, is to be followed. If it is to be followed, the 
true proposition, no doubt, is, that as soon as it is 
decided to include in the statutory notice the 
statement contained in sect. H) (2) (6), it is made 
certain btRorehand that the jury, subject only to 
the question of identity, must find against the ac- 
cused. . . . The general question, Is this offender a 
habitual criminal ? is, & must idways be, in the 
absence of admission, a question of fact for the 
jury to determine. . . . The controversy h(^re is 
whether, on the true construction of the statute, 
there is not for the jury a question other than the 
question of mere identity. . . . We are of opinion 
that the Legislature has left to the jury the question 
whether prisoner is a habitual criminal, taking 
care, however, to provide that he must not be so 
found unless, at the least, one or other of two 
conditions precedent shall have been fulhlled {per 
Cur.). — R. V. Norman (1924), Timea, May 27. 

5360. Whether admissible — If previous convic- 
tion quashed on appeal.] — R, v. Crowley, No. 
5312, ante. 


Sub-sect 4. — Sentence. 

5361. General rule — Matters to be considered.] — 

In considering the sentence upon a habitual 
criminal, regard must be had to the nature of 
the crime for which he last served a term of im- 
prisonment. — R. V, Yates (1910), 5 Cr. App. Rep. 
222, C. C. A. Ill 

5362. Sentence on primary offence — To be 

postponed to trial as habitual criminal.] — R. v. 

Turner, No. 5258, ante, 

^363, Walker, No. | 

ante. I 


AND Prevention op Crime. 

5364-. .] — R, V, Coney, No. 5304, ante, 

5365. Whether court has power to increase 
sentence — To penal servitude — To enable sentence 
of preventive detention to be passed.] — The ct. of 

trial has no power to impose a sentence of three 
years’ penal servitude merely to give itself juris- 
diction to order preventive detention. — R. v. 
Jones (1910), 75 J. P. 125 ; 27 T. L. R. 108 ; 
6 Cr. App. Rep. 1, C. C. A. 

5366. .] — Qu. : whether the ct. 

has power to pass a sentence of penal servitude 
on the primary conviction, so as to qualify itself 
to inflict preventive detention. — R. v, SWEENEY, 
(1910), 4 Cr. App. Rep. 70; 74 J. P. Jo. 77, 

i O. C. A. 

Annotation Refd. U. v. Joncfi (1910), 27 T. L. R. 108. 

5367. .] — R. V, Carppjnter & 

Lewis (1910), 4 Cr. App. Rep. 229, C. C. A. 

5368. .] — Applt. was convicted 

at quarter seesions of larceny from the person 
& of being a habitual criminal & he was sentenced 
to three years’ penal servitude to be followed by 
five years’ i^reventive detention : — Held : quarter 
sessions in order to give themselv<*s power to 
sentence applt. to preventive detention had 
sentenced him to three years’ pt^nal servitude 
& this sentence ought not to liave been passed 
for this offence of larceny from the person not- 
withstanding the bad record of applt.- — R. v. 
Bell (1914), 30 T, L. R. 645 ; 10 Cr. App. Rep. 
262 ; 78 J. P. Jo. 340, C. C. A. 

5369. .] — The ct. does not, as 

a rule, approve of a sentence to a term of penal 
servitude, merely to ground a sentence of pre- 
ventive detention. — K. v, Myers (1922), 16 Cr. 
App. Rep. 1 10, C. (]. A. 

5370. To enable Secretary of State to 

commute sentence to preventive detention — 
Prevention of Crime Act, 1908 (c. 59), s. 12.] — 

Where it appeared that a judge had sentenced 
applts., who had not been convicted of being 
habitual criminals, to terms of six years’ penal 
servitude with a view to the Home Secretary 
commuting part of the sentences to preventive 
detention under the above Act : — Held : the 
sentences should not have been imposed with a 
view to action being taken by the Home Secretary 
, but solely on the merits of each case, & they 
I reduced the sentences to terms of eighteen months’ 
imprisonment with hard labour. — R. v. Flicker, 
R. V, Chuter (1910), 74 J. P. 381 ; 26 T. L. R. 
540 ; 5 Cr. App. Rep. 79, C. C. A. 

5371. Whether sentence of penal servitude need 
be Imposed.] — On conviction of or plea of guilty 
to being a habitual criminal there need not neces- 
sarily be a sentence to x>enal servitude. — R. v, 
Vincent (1920), 15 Cr. App. Rej). 19, C. C. A. 
Annotation: — Refd. R. r. Clarke (1923), 17 Cr. App. Rep. 90. 

5372. .] — It is undoubtedly the law that 

where a person has been convicted of being a 
habitual criminal & has been sentenced to pre- 
ventive detention, proof of those facts is sufficient 
to ground another conviction as a habitual criniinal, 
but it by no means follows that because convicted 
he must necessarily be sentenced to penal servi- 
tude & preventive detention (Lord Hewart, C.J.). 
— R, V. Clarke (1923h 17 Cr. App. Rep. 90, C. C. A. 

5373. Relation of primary sentence to term of 
preventive detention.] — In passing the primary 
sentence, regard should be had to the term of 
preventive detention <fc where the ct. was of the 
o^jinion that the sentences was excessive in view 
of the term of preventive detention it reduced 
the sentence. — R. v. Smith (1909), 3 Cr. App. 
Rep. 90, C. C. A. 

Annotation : — Refd. II. V. Jackson (1910), 4 Cr. App. Rep. 93. 
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Sect. 4. — Hahiliuil criminals: Suh-sects. 4 5. 

Sect s. 5, 0 cfc 7.] 

5374. Sentence of preventive detention — Nature 
of punishment.] — 11. v. Hill (1911), 6 Cr. App. 
Hep. no, C. C. A. 

.]— R. V. Heron, No. 5206, ante. 
In discretion of Judge.] — r* 

Crowley, No. 5312, ante. 

5377. Usual period.] — Applt. was con- 

victed of larceny & of being a habitual criminal, 
& was sentenced to three years’ penal servitude 
ifc ten years’ preventive detention. 

I do not say that other persons have not been 
sentenced to ten years’ preventive detention, 
but as a rule we impose five years, & there is 
nothing in this case which makes it much worse 
than others (Ridley,!.). — R. v. Hamilton (1913), 

9 Cr. App. Rep. 89, C. C. A. 

AmuiUUion :—Govls^. 11. v. Crowley (1913), 83 L. J. K. B. 
298. 

— R. V. Stanley, No. 5358, ante. 

5379. .] — On conviction as a habitual 

criminal, the ct., as a rule, approves of a sentence 
of preventive detention. — R. v. McNerney (1921), 

10 Cr. App. Rep. 21, C. C, A, 

5380. Power of Home Secretary — To 

release.] — R. v. Howard (1910), 4 Cr. App. Rep. 
62, C. C. A. 

.] — R. V. Everitt, No. 

5314, a7ite. 

of 

sentence.] — R. v. Hill, No. 5374, ante. 

Effect of consecutive sentences of 
3J years’ penal servitude.] — R. v. Warner, No. 
5162, ante. 


5389. Objection to statutory notice.] — 

R. V. Marshall, No. 5291, ante. 

5390. ,] — R. V. Jones, No. 5265, 

ante. 

5391. .] — R. V. Westwood, No. 

5270, ante. 

5392. .] — R. V. Heron, No. 5266, 

ante. 

.] — R. V. Stockdale, No. 

5300, ayite. 

5394. Issue of warrant since last 

discharge — Inability of accused to procure counsel 
at trial.] — R. v. Macdonald, No. 5327, ante. 

5395. Objection to summing up.] — R. 

V. Powell (1921 ), 16 Cr. App. Rep. 23, C. C. A. 

5396. .] — R. V. Harris, No. 5255, 

ante. 

5397. Irregularities & wrongful admis- 

sion of evidence.] — R. v. Fowler, No. 5296, ante. 

5398. .] — Where, in seeking to 

establish that a i^erson was a habitual criminal, 
the prosecution relied on commission of a crime 
iis part of the material upon which that charge 
was founded, they must prove the commission of 
that crime in the usual way, A not offer evidence 
of it to a jury already iriformed of prisoner’s 
previous convictions. 

The test as to “ no substantial miscarriage of 
justice ” is whether the jury must inevitably have 
come to the conclusion they did, apart from the 
evidence irregularly introduced. — R. v, .lONES 
(1922), 127 L. T. 160 ; 86 J. P. 123 ; 66 Sol. Jo. 
489 ; 27 Cox, C. C. 221 ; 16 Cr. App. Rep. 124, 
C. C. A. 

5399. .]— R. V. Smith, No. 5325, 

ante. 


Sub-sect 5. — Appeal. 

See Prevention of Crime Act, 1908 (c. 59), s. 11. 

5384. Whether appeal as of right — Against con- 
viction.] — A habitual criminal, so found under 
Prevention of Crime Act, 1908 (c. 59), cannot, as 
of right, appeal against conviction. — R. v. Martin 
(1912), 7 Cr. App. Rep. 196, C. C. A. 

5385. Though no sentence of preventive | 

detention imposed.] — R. v. Bennett, No. 5355, 
ante. 

5386. Against sentence of preventive 

detention.] — R. v. Smith, R.r. Weston, No. 5281, 
ante. 

5387. & sentence of penal servitude.] — 

R. V. Smith, R. v. Weston, No. 5281, ante. 

5388. Whether ** substantiai miscarriage of I 
Justice ” — Operation of proviso to Criminal Appeal I 
Act, 1907 (c. 23), s. 4 (1).] — R. v. Rowland, [1910] 

1 K. B. 458 ; 79 L. J. K. B. 327 ; 102 L, T. 112 ; 
74 J. P. 144 ; 26 T. L. R. 202 ; 3 Cr. App. Rep. 
277, C. C. A. 

Annotation .-—Mentd. R. v. Hardy (11)10), 74 J. I\ 396. 


Sect. 5.— HABITUAL DRUNKARDS. 

5400. Definition — Habitual Drunkards Act, 1879 
(c. 19), s. 3 — Inebriates Act, 1898 (c. 60), s. 2.] — 

The expression habitual dmnkard in the above 
sects, applies to a x>ei*son who liabitually diiriks 
to excess, <fe who 

incapable of managing himself or his alTairs, even 
though when sober he is capable of managing him- 
self & his affairs. — Eaton v. Best, [1909] 1 K. B. 
632 ; 78 E. .T. K. B. 425 ; 100 L. T. 494 ; 73 
J. P. 113, 25 T. L. R. 244 ; 22 Cox, C. C. 66 ; D. C. 

5401. ,] — Tayler V. Tayler (1912), 

56 Sol. Jo. 572. 

5402. Detention in inebriate reformatory — Power 
of magistrates to order without consent — Inebriates 
Act, 1898 (c. 60), s. 1.] — Tlie register of the minutes 
or memorandum of convictions of a ct. of summary 
jurisdiction which has to be kept under Summary 
.lurisdiction Act, 1879 (c. 49), s. 22, by the clerk 
of the ct. is admissible in evidence to prove a 
previous conviction of deft, for a similar offence 
in the same ct. 


PART XIII. SECT. 4, SUB-SECT. 4. 

e. Sentence of preventive detention.] 
— Ou a charge of forgery, falsity 
& theft, accused was sentenced to be 
imprisoned for a term of three years 
with hard labour, & was at the same 
time declared an habitual criminal, in 
terms of Act 9 of 1911. On appeal 
on the ground that the sentence was 
incompetent in that it embodied two 
separate & distinct punishments for 
the same offence : — Held : there was i 
nothing illegal in the form in which the | 
sentence had been imposed. — Gandy 
V. R. (1914), 35 N. L. H. 333.— S. AF. 

PART XIII. SECT. 4, SUB-SECT. 6. 

f. Power to wUhdraw admission of 


guilt .] — Two persons charged respec- 
tively with crime & with being habitual 
criminals pleaded guilty to both 
charges, under the provisions of 
Criminal Procedure (Scotland) Act, 
1887, 8, 31, & were remitted to the 
High Ct. for sentenco. One of accused 
having adhered to his plea of guilty, 
& the other having been refused leave 
to withdraw the same by the judge, 
both were senttinced to penal servitude, 
to he followed by preveutivo detention. 
Both appealed, & sought to withdraw 
their respective admissions of being 
habitual cilminals on the grouud that 
they had pleaded under a iniscon- 
ceptlon as to the nature & consenuences 
of that chai'ge. The proceedings in 
both cases had been regular, & each 


had had the assistance of a competent 
law agent. The ct. refused to allow 
accused to withdraw their admissions, 
& dismissed both appeals. — 1*aul v. 
H.M. Advoc^ate, Knox v. H.M. 
Advocate (1914), Sc. L. 11. 210. — 
SCOT. 

PART XIII. SECT. 6. 

Plea of guilty to original offence 
o admission of habitual drunkenness 
— Trial by jury.] — Inebriates Act, 
1898, 8. 1, applies whore the offender 
pleu,dB guilty, & if he does not admit 
that he is an habitual drunkard a jury 
may be sworn to inquire as to this. 
In such case the evidence necessary 
to satisfy the ct. that the offence 
charged was committed imdor the 
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Pabt XIII. — ^Punishment and Peevention of Crime. 


The consent of deft, to bo tried Bunamarily 
under Inebriates Act, 1898 (c. 60), s. 2, is necessary 
before a ma^strat/O can make an order under 
Licensing Act, 1902 (c. 28), s. 6 (1). — Police Comii. 

Donovan, [1903] 1 K. B. 895 ; 72 L. J. K. B. 
545 ; 88 L. T. 555 ; 52 W. R. 14 ; 19 T. L. R. 392 ; 

20 Cox, C. C. 435 ; nom . Metropolis Police 
Comg. V. Donovan, 67 J. P. 147 ; 47 Sol. Jo. 

Amwtaiimi: — Refd. Wing r. Epeoin U D.C. (1904), 68 J. P. 
25U« 

6403. Whether imprisonment can also be 

imposed.] — R. v. Prince, No. 4986, ayite, 

6404. Inebriates Act, 1898 (c. 60), 

S. 2 (1).] — Where a person is convicted on an 
indictment preferred against liim under the above 
Act a sentence of imprisonment with hard labour 
cannot be inflicted upon him in addition to the 
detention in a certified inebriate reformatory 
authorised by the section. — R. v, Briggs, [19091 
1 K. B. 381 ; 78 L. J. K. B. 166 ; 100 L. T. 240 ; 
73 J. P. 31 ; 25 T. L. R. 105 ; 53 Sol. Jo. 164 ; 

21 Oox, 0. C. 762 ; 1 Or. App. Rep. 206, 0. O. A. 
6406. Proof of previous convictions.] — Police 

OoMR. V , Donovan, No. 5402, ante . 


Sect. 6,— YOUTHFUL OFFENDERS. 

5406. Young person under sixteen — Age com- 
puted at date of conviction — Criminal Law Amend- 
ment Act, 1885 (c. 69), s. 4.] — R. v. Cawthuon, 
No. 5225, ante. 

5407. When sentence of imprisonment can 

be imposed-— Certificate under Children Act, 1908 
(c. 67), s. 102 (3).] — A boy under sixteen years of 
age, to whom the description of “ young person 
in sect. 131 of the above Act applied, was con- 
victed of malicious damage & senf/enced to four 
months’ imprisonment with hard labour. No 


certificate was given under sect. 102 (3) of that 
Act : — Held : the sentence was one which in law 
could not be given.— R. v. Bradford (1911), 106 
L. T. 752 ; 76 J. P. 46 ; 28 T. L. R. 26 ; 22 Cox, 
0. C. 627 ; 7 Or. App. Rep. 42, C. 0. A. 

6408. ,] — The certificate imder 

sect. 102, of the above Act, wluch enables a ct. 
to sentence a person of the age of fourteen to im 
prisonment ought not to be granted merely because 
no “ place of detention ” witliin sects. 106, 108, 
of that Act has been provided. — R. v. Foster 
( 1916), 12 Cr. App. Rep. 164, C. C. A. 

5409. Child under fourteen — Conviction for 
larceny — Whipping may be added to detention — 
Larceny Act, 1861 (c. 96), s. 4.J — R. v. Lydfokd, 
No. 5229, ante. 

5410. Power to send to Industrial school — 

Children Act, 1908 (c. 67), s. 58 (3).]— Under the 
above Act, justices have jurisdiction to order a child 
to be sent to a certified industrial school, as well, 
where he has been guilty of an offence the 
maximum punishment of which would in the case 
of an adult be hiss than penal servitudes as where 
he has been guilty of an olTence which in the case 
of an adult would bo ])unishablo with penal 
servitude. — T ydeman v. Thrower, [1914] 2 

K. B. 494 ; 83 L. J. K. B. 811 ; 110 J.. T. 1018 ; 
78 .T. P. 182 ; 30 T. L. R. 374 ; 24 Cox, 0. 0. 163 ; 
12 L. G. R. 739, D. C. 

6411. Detention in reformatory — Order for period 
in excess of that authorised — Reformatory Schools 
Act, 1893 (c. 48), s. 1.] — R. v. Boundy, etc., JJ. 
(1904), 68 J. P. Jo. 340, I). 0. 

■.] — Sec^ noiVf Cliildren Act, 1908 (c. 67), 

s. 65. 


Sect. 7.— DEPORTATION OF ALIENS. 

See Aliens, Vol. II., pp. 193-197, Nos. 540-553. 


inflncnoo of drink may consist of tho 
(lepositioiiH taken before the magis- 
trates when accused was returned for 
trial. — II. V. Meiciian, [19051 2 I. U. 

57 7. — IR. 


PART XIII. SECT. 6. 

h. Young person under sUlcen — 
Age computed at date of conviction — 
Children Act, 1908, ss. 103, 131.] — 
Accused, who was convicted of murder, 
had not attained sixteen when the 
criino was committed, but at tlio date 
of the trial was more than sixteen : — 
Held : accused was not a “ young 
person ” within above Act, & ho might 
competently bo sentenced to death. — 
[1919] 2 I. 11. 35; 53 

1. L. T. 7.-~IR. 


, ^ ■. ] — Accused, 

ylctod of culpable homicide, attained 
the ago of sixteen between the date of 
/I V oflonco & conviction : — Held : 
(1) he could legally bo sentenced to 
penal servitude ; (2) it wa« competent 
lor the ct., in lieu of such sentence, to 
pronounce an order for detention in a 
Borstal Institution. — H.M. Advocatk 
V. Crawford, [1918] S. C. (J.) 1 ; 55 
Ho. L. II. 10.— SCOT. 


h T ou7ig person under seventeen — 
Sentence of imprisonment — State Chil- 
dren Act, 1911, 8. 24.]— There is no 
Power under above Act to sentence a 
child to Imprisonment for any offence 
except a capital offence to which the 
(leath penalty attaclies. — R. v. 
Bekbton, [1915] S. R. Q. 101.— AUS. 


nx. Child under fourteen — Bond to 
maintain at industrial school — Duress.] 
~^A bond to secure the payment of 
®o8t of maintaining at an industrial 
eonooi a boy under fourteen years of 


ago, convicted of larceny, & who 
ottierwise came within the requiro- 
ments of Industrial Schools Act, s. 7, 
given in consequence of tho judge’s 
statement that in <iofault tho l)oy 
would bo sent to the reformatory, is 
void, this being in law duress. — 
St. Thomas (CUty of) v. YisAitsuKY 
(1895), 22 A. R. 340.— CAN. 

n. — — Age need not be mentioned 
in conviction — Duty of judge.] — Deft., 
under the age of sixteen, was con\icted 
for unlawfully entering a vessel lying 
at a wharf & stealing a sum of money, 
tho property of the master of tlio 
vessel, & was ordered under Act of 
1890, c. 37, s. 34, to be iinprisonod 
in tlio Halifax Industrial Scfiool for 
thi*oo years: — Held: (1) it was not 
necessary, in the conviction, to refer 
to tlie ago of tlie party or tho opinion 
of the justice on that subject ; (2) tho 
power of determining tho age, or 
apparent age, of tho party before him 
being given exclusively to tho justice, 
it wa-s to bo assumed that tho power 
had been followed ; (3) as the questions 
of tho age of tho party, & whether lie 
was, or was not, a Protestant, could 
not, or need not, bo inquired into on 
tho trial of the offence, they would 
properly form a subject of inquiry on 
the part of the justice after tho con- 
viction & before sentence, & it would 
not, therefore, be necessary to refer 
to them in tho conviction. — R. v. 
Brine (1900), 33 N. S. R. 43.— CAN. 

o. Detention in reformatory — Per- 
son over seventeen.] — Deft., a youth of 
over sovoTiteen years of age, was 
charged with stealing a small sum of 
money from the contribution box of a 
ohuron. Deft, pleaded guUty, & was 
oommittod for two years to tho pro- 


vincial reformatory. Ho was taken 
to the reformatory & sent on to Hie 
central prison & kept tliere in custody 
under tlio warrant of eominitinent to 
tho reformatory. On a motion for 
his discharge on the return of a 
habeas corpus : — Held : there liad been 
a miscarriage of legal directions in 
sending a lad of Hcvoiit-ecn to tho 
reformatory Sc in sending him on a 
sentence of two years to tlio central 
prison. — R. v. Hayward (1903), 23 
C. L. T. 48 ; 5 0. L. R. 05 ; 1 O. W. R. 
799.— CAN. 

p. Power to send to indus- 

trial school— Children ^tet, 1908, 
«. 74 (G).J— Under above Act an order 
for tlio detention of a cljild of t welvo 
in a certilled industrial school cannot 
bo pronounced by a sheriff until after 
tho local education authority has been 
given an opportunity of being lieard. — 
A. B. u. Howman, [1917 j H. U. (J.) 
23.— SCOT. 

q. Juvenile dcUnnnent — Juvenile 
Ddinguents Act, s. 29.] — Under above 
Act, it must be shown that tho child 
lias become a doliiKiiicnt not that ho 
is likely to become one. — R. v. Limoofs 
& Stackhouhk, [1920] 1 W. W. R. 
293 ; 32 Can. Crim. Cas. 200. — CAN. 

r. Reformatory Schools Act, 

18G0, 8. 14.] — A boy of fifteen pleaded 
guilty to a breacii of the public peace 
Sc was sentenced to bo Imprisoned 
for ton days Sc was thereafter under 
above Act order cd to be sent to a 
reformatory school for five years ; — 
Held : such minor offences did not 
come wit hin liie scope of the section, 
which WTAS intended to apply to minor 
grades of serious crimes.- M‘ Quire v. 
Fairbairn (1881), 9 R. (Ct. of tSess.) 4 ; 
19 Be. L. R. 72.— SCOT. 
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Sect. 8.— RECOGNISANCES TO KEEP THE 
PEACE— ARTICLES OF THE PEACE. 

5412. Method of taking — Whether by officer out 
of court.] — Recognisance cannot be taken by 
officer out of ct. without special custom. — G ane’s 
Case (1673), Freem. K. B. 355 ; 89 E. R. 204 ; 
8ub nom. Caule v. Llemark, 3 Keb. 223, 249. 

5413. & drawing up.] — The usual practice 

in taking the recognisance of a person convicted 
at quarter sessions is that the person so convicted, 
before ho is allowed to leave the ct., enters orally 
into the recognisance before the officer of the ct., 
who makes a minute of it ; & the recognisance is 
not formally drawn up till afterwards. — Ex p. 
Jeffreys (1888), 52 J. P. 280, D. C. 

5414. Who may be bound.] — A non. (1700), 12 
Mod. Rep. 413 ; Holt, K. B. 664 ; 88 E. R. 1417. 

5415. Power of court to order in addition to 
sentence of imprisonment.] — Where an indictment 
for perjury had been removed into the Q. B. by 
certiorari^ & deft, convicted, & sentenced by the 
ct. to be imprisoned for eighteen calendar months 
& to juve security to keep the peace & be of good 
behaviour for two years, to commence from the 
expiration of the eighteen months, & to be further 
imprisoned until such security were given ; — 
Held : the ct. might, as part of the sentence, 
require such sureties. — D unn v, R. (1848), 12 

Q. B. 1031 ; 18 L. J. M. 0. 41 ; 12 L. T. O. S. 535 ; 
13 J. P. 197 ; 13 Jur. 233 ; 3 Cox, O. C. 205 ; 
1 16 E. R. 1157, Ex. Ch. ; affg, 8. C. sub uom, R. v, 
Dunn (1847), 12 Q. B. 1026. 

Animiuiio'ti : — Consd. R. v. Trueman, [1913] 3 K. H. 164. 

5410. J — Where a pemson is convicted of 

maliciously publishing a defamatory libel under 
Libel Act, 1843 (c. 96), s. 5, the ct. may as part of 

deft, to be 

imprisoned for the maximum tenn allowed by 
that section, order him upon the expiration of 
that, term to enter into recognisances & find sureties 
to keep the peace for a reasonable time named in 
the Older & in default of his so doing to be further 
im 4 )risoned until the expiration of the period 
during which he is so required t o keep the peace. — 

R. Trueman, [1913] 3 K. B. 161 ; 82 L. ,1. K. B. 
916 ; 109 L. T. 113 ; 77 J. P. 428 ; 29 T. L. R. 
599 ; 23 Cox, C. C. 550, C. C. A. 

Annntatinn : — Mentd. H. r. Syinc (1911), 112 L. T. 136. 

5417. Jurisdiction of quarter sessions — Judgment 
respited.] — Indictments for assault having been 
preferred at one sessions, deft, appeared & x^leaded 
guilty, whereupon he was required to enter into 
recognisances to appear & receive judgment at 
the n()xt sessions, if called upon, & to keep the 
peace, judgment being respited in the meantime. 


At the next sessions the judgment was further 
respited, but at a subsequent session deft, appeared, 
& then the ct. sentenced liim to be inprisoned six 
months, to pay a fine, & at the expiration of his 
imprisonment to enter into recognisances to keep 
the peace : — Held : ct. of quarter sessions is a 
continuing ct. from session to session, & therefore 
had jurisdiction to pronounce such sentence. — 
Keen v. R. (1847), 10 Q. B. 928 ; 2 New Mag. 
Cas. 271 ; 3 New Sess. Cas. 25 ; 16 L. J. M. C. 180 ; 
9 L. T. O. 8. 313 ; 12 J. P. 4 ; 11 Jur. 1060 ; 2 
Cox, C. C. 341 ; 116 E. R. 352. 


Annoiations : — Reid. Campbell i\ R. (1847), 10 R 1. O. b. 
396. Mentd. R. v. Bolton (1848), 12 J. P. 232; R. v. 
Staffordshire JJ. (1857), 3 Jur. N. IS. 1148 ; R. r* West- 
moreland JJ. (1868), L. R. 3 Q. R. 457 ; R. v. McLain. 

/1/^nov T r T7^ Tl 


5410 . Effect of Probation of Offenders 

Act, 1907 (c. 17).] — Applt. having been convicted 
of larceny at quarter sessions was discharged con- 
ditionally under sect. 1, sub-sect. 2, of the above 
Act, on his entering into a recognisance, subject 
to certain conditions authorised in the circum- 
stances by the Act, to appear for sentence when 
called upon at any time during a specified period. 
Applt. committed a breach of one of the conditions 
of the recognisance, & was in consequence called 
upon to appear before the quarter sessions for 
sentence. It was contended for applt. that 
sect. 6, sub-sect. 5, of the Act only applied 
to cases where a deft, had been bound over by 
a ct. of summary jurisdiction under sect. 1, sub- 
sect. 1, of the Act to appear for conviction & 
sentence, & that quarter sessions had, therefore, 
no power to sentence applt. Quarter sessions 
liaving stated a case for the opinion of the 
ct. : — Held : quarter sessions had power to sen- 
tence applt., for, assuming, as appeared pro- 
bable, that there was no power to do so under 
sect. 6, sub-sect. 5, cts. of q^uarter sessions have 
always had, as part of their inherent jurisdiction, 
1 ^ 0 wer to order a convicted person to be bound 
over to come up for judgment when called upon, 
<fe that power is unaffected by the above Act. — 
R, V, 8PKATiJN(i, [1911] 1 K. B. 77 ; 80 L. J K. B. 
176 ; 103 L. T. 704 ; 75 J. P. 39 ; 27 T. L. R. 31 ; 
55 8ol. Jo. 31 ; 22 Cox, C. C. 348 ; 5 Cr. App. Rep. 
206, C. C. A. 

5419. Jurisdiction of justices.]--;-On the hearing 
by justices of a summons against a deft, for 
threatening to assault complainant, deft, alleged 
that complainant had used threatening language 
towards him, but he made no formal charge against 
complainant. The justices, after hearing the 
evidence of complainant & deft., found as a fact 
that there was a real danger of a breach of the 


PART XIII. SECT. 8. 

8. General rule.] — Any ct. which 
has pt)wcr to direct a iiorsoii to lliid 
sureties to keep the peace & be of good 
behaviour, has at common law power 
to commit such person to prison for a 
reasonable time determinable on his 
finding such sureties. 

On an application for sureties to 
keep the peace evidence cannot be 
called to contradict evidence of appli- 
cant. Binding over a person against 
Avhom articles of the peace are exhibited 
is not in the nature of punishment but 
is to prevent the apprehended danger 
of a breach of the peace being com- 
mitted. — Kxv. Haskrn (1889), Crimes 
(Ireland) Act Cases, 319, — IR. 

5414 i. Who may he hound ,] — The 
recognisance required Justices Act, 
1886, 8. 227, to be entered into by 
applt. was entered into by applts.’ 
manager, who jnirporled to bo acting 
on behalf of applts., & also as a surety 
for applts. : — Utld : in the absence 


of evidence to the contrary. It might 
reasonably bo inferred that the 
manager was authorised to enter into 
the recognisance, & the recognisance 
entered into by him was a sufficient 
compliance with the requirements of 
sect. 227. — New Zealand & Aus- 
tralian Land Co., Ltd. v. .Salisbury, 
[1920] S. R. Q. 63.— AUS. 

5415 i. Power of court to order in 
addition to sentence of imprisonment. ] — 
B. was committed to gaol for six 
months for threatening an assault & 
at the same time ordered to find 
sureties of the peace for that period. 
It did not appear that he had refused or 
failed to find them : — Held : the order 
should have been that B. should be 
imprisoned for the t^jrm unless he 
should in the meantime find the 
suretles.^ — E,x p. Beckett (1871), H 
N. S. W. S. C. 11. 1.— AUS. 

t. Jurisdiction of justices — Surety 
for good behaviour,] — Unless some 
serious breach of the peace be 


threatened or likely to arise sureties 
for good behaviour, as distinguished 
from sureties to keep the peace, 
should be seldom or never required by 
justices. — O’Kane v, Sellheim (1882), 
1 Q. L. J. 85.— AUS. 

a. Order mu^t show jurisdic- 

tion .] — An order of justices requiring 
a person to find sureties to keep the 
peace & bo of good behaviour must 
show on its face facts necessary to 
give the justices jurisdiction to make 
such order. — R. (Boylan) v. London- 
derry County JJ., [1912] 2 I. R. 
374.— IR. 

5419 i. .] — When justices con- 
vict summarily of an assault under 
24 & 25 Viet. c. 100, s. 42, they may 
further order deft, to find sureties for 
good behaviour. — R. (Bonoohue) v. 
County Cork JJ., [1912] 2 I. R. 64. — 
IR. 

6419 ii. . ] — Tlio fact that tlireats, 

or an assault, which would authorise 
justices in roquiriiig sureties for the 
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eace on the part of both parties, & they ordered i 
oth of them to to be bound over to be of good I 
behaviour. The order made against complainant, 
as drawn up, contained no averment that deft, 
went in bodily fear of complainant : — Held : 
the justices had, in the circumstances, power to 
order complainant to be bound over, ^ the absence 
from the order of an averment that deft, went in 
bodily fear of complainant did not render it bad 
on its face.— R. v. Wilkins, [1907] 2 K. B. 380 ; 
suh nom. R. v, Wilkins, Ex jj. .John, 90 L. T. 721 ; 
71 J. P. 327 ; 21 Cox, C. C. 443, 1). C. 
J,inotation:—Retd. LaiiHbury v. Riley, 11914] 3 K. B. 229. 

5420. — —.J — Where a ct. of summary juris- 
diction is satisfied that a person who is brought 
before it has been guilty of inciting others to 
commit breaches of the peace & intends to per- 
severe in such incitement the ct. may order him 
to enter into recognisances & to find sureties for 
his good behaviour or to be imprisoned in default 
of so doing. — Lansbury v. Riley, [1914] 3 K. B. 
229 ; 83 L. J . K. B. 1220 ; 109 L. T. 540 ; 77 
J . P. 440 ; 29 T. I.. R. 733 ; 23 Cox, C. C. 582, D. C. 

See, also. Magistrates. 

5421. Duration of recognisances — Should be for 
specified time.]— Anon. (1098), 12 Mod. Rep. 251 ; 
88 E. R. 1300. 

5422. .] — Where a pci'son convicted 

of misdemeanour is ordered to enter into a recog- 
nisance to be of good behaviour, the practice has 
always been to make the order for a specified 
limited time, & tliis should be followed. — R. v. 
Edgar (1913), 109 L. T. 410 ; 77 J. P. 350 ; 29 
T. L. R. 512 ; 57 Sol. To. 519 ; 23 Cox, C. C. 558 ; 
9 Cr. App. Rep. 13, C. C. A. 

5423. Whether special conditions can be attached 
— Condition made as to abstention from liquor — 
Probation of Offenders Act, 1907, c. 17, s. 1 (2).] — 
When a prisoner has been convicted on indict- 
ment of an offence punishable with imprisonment 
but wliich was in no way connected with indul- 
gence in drink, & the ct. in lieu of imposing a 
sentence of imprisonment makes an order under 
the above Act, discharging the offender con- 
ditionally on his entering into a recognisance to 
be of good behaviour & to appear for sentence 
when called on at any time during a period not 
exceeding three years, the ct. has no power to 
order an additional condition as to abstention 
from intoxicating liquor to be inserted in the 
recognisance. — R. v, Davies, [1909] 1 K. B. 892 ; 
78 L. J. K. B. 363 ; 100 D. T. 305 ; 73 J. P. 151 ; 
25 T. L. R. 279 ; 21 Cox, C. C. 776 ; 2 Cr. App. 
Rep. 31, C. C. A. 

5424. Refusal to enter into recognisances — 
Before justices — Pursuant to order of quarter 
sessions — Whether Justices have power to commit 
to prison.] — Defts. by an order of quarter sessions 
were required forthwith before one or more justices 
of the county to enter into their own recognisances 
& to find two sureties to keep the peace for six 
calendar inonths. Upon refusal before two justices 
to enter into recognisance or find sureties the 
justices committed them to the county gaol for 
the residue of the term of six calendar months, 
unless in the meantime they should enter into such 
recognisances & find such sureties ; — Held : in 


so doing the justices exceeded their authority, 
the order of sessions not having provided the 
alternative of imprisorunent upon disobedience of 
the order.— Re Ashton (1845), 7 Q. B. 169 ; 1 
New Mag. Cas. 269 ; 1 New Sess. Cas. 581 ; 115 
P]. R. 452 ; sub nom, R. v, Huntingdonshire JJ., 
14 L. J. M. C. 99 ; 5 L. T. O. S. 72. 

5425. Grounds for discharging recognisances — 
Expiry of time of recognisance.] — A recognisance to 
appear on a certain day, & in the mean time to 
keep the peace, was discharged on the ground 
that the day had passed, & that no indictment 
had been lodged. — R. v. Benn (1735), Lee temp. 
Hard. 98 ; 95 E. R. 61. 

5426. Consent of prosecutor.] — A recogni- 

sance was discharged upon producing prosecutor’s 
consent, verified by affidavit. — R. v. England 
( 1735), Lee temp. Hard. 158 ; 95 E. R. 101. 

5427. Destitution of family on committal 

for breach.] — A deft, having been committed to 
I)rison on a forfeited recognisance whereby his 
wife & family are become burthensome to the 
parish is not a sufficient ground for the discharge 
of deft, from such recognisance. — R. v. Stancher 
(1816), 3 Price, 261 ; 146 E. R. 255. 

5428. — — After estreat & levy by sheriff as to 
part — Levy of Fines Act, 1822, c. 46, s. 6.] — The 
above Act empowers the ct. of quarter sessions to 
discharge a forfeited recognisance in cases where 
the sheriff has levied part of tlie amount, & the 
party has been committed to prison for the 
remainder. — Harper v. Hayton (1829), 5 Man. 
& Ry. K. B. 305 ; 3 Man. A Ry. M. C. 13 ; 8 
L. J. O. 8. M. C. 129. 

Discharge of recognisance — Removal by cer- 
tiorari.] — See Crown Practice, Vol. X\T., p. 434, 
Nos. 2958-2960. 

5429. Appearance on recognisance — Necessary 
when day fixed.] — Anon. (1702), 7 Mod. Rep. 17 ; 
87 E. R. 1068. 

5430. Must be in person.] — A non. (1709), 

11 Mod. Rep. 253 ; 88 E. R. 1022. 

5431. What amounts to breach of recognisance — 
Escape from lawful arrest.] — It is a forfeiture of a 
recognisance for good behaviour to escape from a 
constable, though no felony was committed & 
though tiie arrest was tortious. — Anon. (1581), 
Godb. 22 ; 78 E. R. 14. 

5432. Not slanderous words — Or trespass.] 

— R. V. King (1588), Cro. Eliz. 86 ; 78 E. R. 345 ; 
sub nom. Anon., Moore, K. B. 249. 

Annotations: — Reid. Hay lock v. Sparke (185:1), 1 E. & B. 

471. Mentd. ll. V. Wrigrhtson (170 8), Holt, K. B. 354. 

5433. .] — Stampe v. Hide & Clinton 

(1620), 2 Roll. Rep. 247; Palm. 126; 81 R. E. 
767. 

Annotation : — ^Refd. Haylock v. Sparke (185:1), 1 E. & B. 471. 

5434. Not merely provocative words.]— A 

recognisance for good behaviour is not forfeited 
by rash, quarrelsome or unmannerly words, 
unless tiiey directly tend to a breach of the peace, 
to terrify others or to promote sedition. — R. v. 
Heyward (1638), Cro. Car. 498 ; 79 E. R. 1030. 
Annotation : — Mentd. K. v. Ely JJ. (1855), 20 J. P. 116. 

5435. Assault.] — A recognisance for keep- 

ing the peace is forfeited by an assault upon any 


peace 8c good behaviour, arose by 
reason of a bond fide dispute as to title, 
does not oust the jurisdiction of the 
justices to require such sureties. — 
R. (Mulholland) V. Monaghan JJ., 
11914] 2 I. R. 156.— IR. 

6419 ill. .] — The whole object of 

requiring sureties of the peace is to 
prevent some mischief that may 
reasonably be anticipated, & when any 


person threatens to destroy a building i 
about to bo erected the magistrate 
may hind him over to keep the peace. 
— Gorman v. Gorman (1891), 10 

N. Z. L. R. 223.— N.Z. 

6435 i. What amounts to breach of 
recoffnisance — Assault. 1 — On sci. fa. 
upon a recognisance to keep the peace 

the ct. of quarter sessions was iiroved. 


affirming a conviction of deft, on a 
cliarge of assaulting M. hy using In- 
sulting & abusive language to him in 
his own oftloo, & on the public street, 
& by using his list in a tlireatening 8c 
menacing manner to the face 8c liead 
of M. : — Held : sufficient proof of a 
breach of tlie peace, & deft, was 
^ for tJ 
to an 
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Sect 8. — Recognisances to keep the peace — Articles 
of the peace. Sects. 9 <£: 10 : Sub-sects , 1 cfc 2. ] 

Pierson. — R. v. Stanley (1755), Say. 139 ; 96 
E. R. 830. 

6436. Procuring another to break the 

peace.]— Anon. (1509-1547), Bro. N. C. 148; 
73 E. R. 911. 

5437. Estreat of recognisances — Notice of motion 
must be given.] — Anon. (1701), 12 Mod. Rep. 
494 ; 88 E. R. 1470. 

5438. Recognisance must be broken.] — 

E.streats ought not to be made on proof by wit- 
nesses of misbehaviour committed out of ct., but 
it ought to appear by some act of ct. that the 
condition of the recognisance is broken. — R. v. 
CossTNS (1745), Park. 54 ; 145 E. R..712. 

Annotation ReW. H. v. Ely JJ. (1855), 5 E. & B. 489. 

5439. Proof of breach necessary.] — On an ■ 

indictment for libel, deft, pleaded guilty, & 
entered into his own recognisance to appear &; 
receive judgment when called upon to do so, &; 
not to be called upon at all, if he discontinued to 
publish libels on prosecutor. The ct. refused to 
pass judgment, unless prosecutor produced an 
affidavit, stating that deft, had since the trial 
published libels respecting him. — R. v. Richard- 
son (1840), 8 Dowl. 511 ; 4 Jur. 104. 

5440. Procedure by certiorari.] — R. r. Mul 

Luchman (1909), 44 Li. Jo. 60. 

See, further, Crown Practice, Vol. XVI., pp. 
433, 434, Nos. 2950-2957. 

5441. Respite of estreat.] — The ct. has 

jurisdiction to respite & stay process on estreated 
recognisances, they will do so on application, 
in oT’der to give the cognisors an opportunity of 
ti’ying a question of law respecting the subject- I 
matter of tlie condition, although the forfeiture I 
import the breach of a duty imposed by competent 
authority under an Act of Parliament. — He 
Eridltnuton (1821), 9 Price, 058 ; 147 E. R. 214. 

6442. Discharge of estreated recognisances.] 

— R. V. Cartman (1823), 11 Price, 037 ; 147 E. R. 
589. 

5443. Estreated recognisance may be 

compounded — Upon subsequent appearance.] — R. 

V. Tomb (1715), 10 Mod. Rep. 278 ; 88 E. R. 727. 

5444. Recognisances of sureties — When estreated 
— Non-appearance of prisoner.] — The ct. will not 
estreat the recognisance of bail \mtil the non- 
appearance of the principal be entered. — R. v, 
►Strudwick (1723), 8 Mod. Rep. 194; 88 E. R. 
142. 


6446. .] — R. V. Williams (1870), 

18 W. R. 800 ; 34 J. P. Jo. 307. 

6440. Withdrawal of estreat — Upon 

evidence of steps taken by sureties.] — Upon an 
appln. by sureties for the ct. to withdraw the 
estreat of their recognisances, which has been 
X)reviously ordered counsel for the prosecution 
has no locus standi. The ct., upon being satisfied 
that the sureties had taken all reasonable steps 
to secure the attendance of deft., withdrew an 
estreat previously ordered, but which had not 
yet issued. — R. v. Sangiovanni (1904), 68 J. P. 55. 

6447. When discharged — Not upon non- 

appearance of prisoner.] — R. v. Caudwell (1852), 
16 J. P. Jo. 200. 

5448. Unless appearance of 

prisoner impossible.] — R. v. Doyen (1899), 34 
E. Jo. 645. 


Sect. 9.— POLICE SUPERVISION. 

5449. Previous conviction essential — Prevention 
of Crimes Act, 1871 (c. 112).] — R. v, Bendon 
(1911), 6 Or. App. Rep. 178, C. C. A. 

5450. Must be of recent date.] — Police 

supervision not suY)eradded to a sentence when 
there has been a long interval without a con- 
viction. — R. V. POUNTNEY (1920), 15 (-r. App, 
Rep. 28, O. 0. A. 


Sect. 10.— EFFECT OF CONVICTION. 

Sub-sect. 1. — In General. 

Note.- — Cases as to Outlawry are omitted as being 
obsolete in practice. 

6451. Conviction unreversed — Bar to action 
against witness for giving false evidence.] — A per- 
son, who has been convicted of a crime, & against 
whom the conviction stands unreversed, cannot 
maintain an action against a witness for negligently 
giving false evidence which caused him to be 
wrongfully so convicted. 

As long as a conviction stands, no one against 
whom it is producible shall be permitted to aver 
against it (Collins, M.R.). — Bynoe v. Bank op 
England, {1902] 1 K. B. 467; 71 E. J. K. B. 
208; 86 L. T. 140; 50 W. R. 359; 18 T. L. R. 
276, C. A. 

Annotations: — Apld. Turley r. Daw (1906), 94 L. T. 216; 

Nomiunr. Mathews (1916), 85 L. J. K. 13. 857. 


R. V. Haumkh (1854), 11 U. C. 11. 555,— 

CAN. 

b. Refusal to enter into recognisances 
— lief ore justices.] - -A. before defts. 
two justices, swore that he was afraid 
pltf, would destroy his property ; & 
Iirayed that ho might he bound over 
to keep the peace. Defts. thcireupon, 
on pltf.’s refusal to find sureties, com- 
mitted liim to gaol: — Held: 16 Viet, 

c. 180, applied, & only a special action 
on the case could be maintained. — 
Fullerton v. Switzer (1850), 13 
U. C. R. 575.— CAN. 

0 . Recognisances of sureties — Coni' 
rnitineM in default — Form.] — A com- 
mitment in default of sureties to 
keep the peace should show the date 
on wliich the words were alleged to 
have been spoken, & contain a state- 
ment to the effect that complainant is 
apprehensive of the bodily injury. — 
Re Ross (1864), 3 P. R. 301.— CAN. 

d. Appearance on recognisance .] — 
Judgment will be entered on a recog- 
nisance against both principal & 
sureties, whciNs the principal has not 
appeared in accordance with the con- 
dition of such recognisance, & where a 


rule nisi for such judgment has bee 
served on the sureties, & the principc 
has loft the province, & they hav 
failed to show cause. — R, v. Cudihk 
( 1865), 1 Old. 701.— CAN. 

e. Estreat of recognisance.] — I 
order to estreat a recognisance take 
under Dominion Act, 1869, o. 30, 
certificate is required from the prope 
officer under sect. 45 that it is foi 
felted ; upon that a rule wm is takoi 
out on affidavit of the facts, & if n 
cause is shown, judgment follows, bu 
without costs. — R. v. Hickman <1878; 
12 N. S. R. (3 R. & C.) 255.— CAN. 

f- .] — R. V. Brown (1879), i; 

N. S. R. (1 R. & G.) 51.— CAN. 


g. Amotint of recognisance must 
he fixed.] — Under Art. 959 of the 
Criminal Code, when a justice of tho 
peace requires any one to give seourity 
to keep the peace ho must fix the 
amount of the boml to be given, & 
order him to bo imprisoned for a term 
to bo mentioned, not exceeding twelve 
months, in case he should refuse or 
neglect to give such security. Tho 
justice of tho peace must afterwards 
establish Sc record deft.'s refusal or 


neglect to furnish tho security, & ho 
can only issue his warrant of com- 
mitment after such refusal or neglect. 
A commitment, therefore, which re- 
quires deft, to furnish security to keep 
the peace, but does not fix tho amount, 
Is illegal. — Re Doe, [1893] Q. R. 2 
Q. 13. 600.— CAN. 

h. Original jurisdiction of Queen's 
Bench THcision.] — Judges of the Q. B. 
Div. as conservators of the peace have 
original jurisdiction independently of 
the statute of Edw. 111. to require 
sureties for good behaviour from 
persons whoso acts or language are 
shown to bo likely to endanger tho 
public peace. — Ex p. Seymour r. 
Davitt, Ex p. Beauns v. Healy, 
Ex p. Seymour v. Quinn (1883). Ifl 
Cox, C. C. 242.— IR. 

PART XIII. SECT. 10, SUB-SECT. 1 

k. Conviction unreversed — -No bar tc 
civil proceedings.] — Whore an actlor 
had been brought under Crimes (No 
2367) Act, 1915, s. 575, Sc pltf. waf 
afterwards convicted of felony 
Held f such conviction was no bar tc 
the carrying on of the action by th( 



Part XIIL — ^Punishment and Prevention op Crime. 


495 


5452. Committal order unreversed.] — So long 
as a committal order stands, an action will not 
lie at the suit of a judgment debtor against the 
high bailiff of the County Ct. for not having served 
him, the debtor, with the judgment summons 
upon which the order is made. — Turley v. Daw 
(1900), 94 L. T. 216 ; 22 T. L. R. 231. 

6463. Magistrate’s order unreversed.] — Norman 
V. Mathews (1916), 85 L. J. K. B. 857 ; 114 

L. T. 1043 ; 32 T. L. R. 303 ; 80 J. F. Jo. 100, D. C. 
ArinotaMon : — Refd. Nommn v. Mathews (1916), .32 T. L. R. 

.369. 

5464. Effect of endurance of punishment — Libel 
on person convicted of felony.] — In an action by 
the editor of a newspaper for libel in calling him 
a “ felon editor,’' defts, justified, alleging that 
pltf. had been convicted of felony & sentenced to 
twelve montlfcs’ hard labour, Pltf. replied that 
after his conviction he underwent his sentence of 
twelve months’ imprisonment & hard labour, 

6 so became as cleared from the crime & its con- 
sequences as if he had received the Queen’s pardon 
under the great seal. On demurrer : — Held : 
a good rex>ly. — Leyman v, Latimer (1878), 3 
Ex. 1). 352 ; 47 L. J. Q. B. 470 ; 37 L. T. 819 ; 
26 W. R. 305 ; 14 Cox, C. C. 51 , C. A. 

Amiotatioufi : — Refd. Hay v. Tower llivision JJ. (1890), .59 

L. .1. M. C. 79 ; Moiihou v. Tu8«audfl, Monson v. TuBsaiid, 
I1894J 1 Q. H. 671 ; Yates v. Kyffln. Taylor & Wark, 
[1899 J W. N. 141 ; in the Estate of Crlppon, [1911] P. 108. 

Effect of free pardon.] — See No. 5457, post 

5455. Forfeiture of ofllce — Elementary Education 
Act, 1870 (c. 75).] — A member of a school board 
in England convicted of consjiiracy under 
Criminal Law &. Procedure (Ireland) Act, 1887 
(c. 20), iSi imiirisoned : — Held: to have been 
“ punished with imprisonment for crime ” within 
the meaning of Sched. II., Part. I., r. 14, to 
Education Act, 1870 (c. 75), A so to have vacated 
his seat on the board. — CXinybeabe v. London 
School Board, [1891] 1 Q. B, 118 ; 00 L. J. Q. B. 
44 ; 63 L. T, 651 ; 55 J. P. 151 ; 39 W. R. 288 ; 

7 T. L. R. 4 ; 17 Cox, C. C. 191, D. C. 

5456. Disqualification for holding licence — Wine 
& Beer-house Act Amendment Act, 1870 (c. 29), 
s. 14.] — The above Act applied to a person con- 
victed of felony either before or after the Act 
passed ; A licences lield by a person convicted 
before the Act became void on Die riassing of 
the Act.— R. V, Vine (1875), L. R. 10, B. J95 ; 
44 L. J. M. C. 60 ; 31 L. T. 812 ; 23 W. R. 649 : 
13 Cox, C. C. 43, D. C. 

Annotatiuns : — Consd. Re l*ulborouj?h Scliool Board Elwiion, 
Bourke v. Nutt, [1894 11 Q. B. 72,5. Refd. Hay v. Tower 
Division of London JJ. (1890), 24 Q. B. D. 561 ; K. v. 
(IrifflthB (1891), 60 L. J. M. O. 98 ; Re Chaffers, Ex p, 
A.-G. (1897), 76 L. T. 351 ; Tower JJ. v. Chambers, 
[1904] 2 K. B. 903 ; R. v. Austin, [1913] 1 K. B. 551. 

5457. Removed by free pardon.] — 

Upon an application for a licence to sell spirits by 
' retail, it appeared that appet. had been convicted 
of felony but had received a free pardon under 
the Royal Sign-manual ; — Held : the disqualifi- 
cation imposed on him by the above Act was 
removed by the pardon, & the licence might be 
granted to him. — Hay v, London Tower 
Division JJ. (1890), 24 Q. B. D. 561 ; 59 L. J, 

M. C, 79 ; 62 L. T. 290 ; 54 J. P. 500 ; 38 W. R. 
414 ; 6 T. L. R. 169, D. C. 


5458. Compensation under Workmen’s Com- 
pensation Acts — Not affected by conviction.] — A 

workman who had met with an accident in the 
course pf his employment, & was in receipt of 
£1 a week compens.ation from his employers, 
was convicted of stealing A sentenced to eighteen 
months’ imprisonment with hard labour. The 
employers stopped jiayment. The worknian 
claimed compensation. He was still suffering 
from partial incapacity for work as the result of 
his accident : — Held : as the incapacity caused by 
the accident still continued, the workman, not- 
withstanding his imprisonment, was entitled to 
compensation under section 1 of the Workmen’s 
Compensation Act, 1906 (c. 58), s. 1. — McNally 
V . Furness, Withy A Co., Tat).. [ 1913] 3 K. B. 605 ; 
82 L. J. K. B. 1310 ; 109 L. T. 270 ; 29 T. L. R. 
078 ; 6 B. W. C. (’. 664, C. A. 

Annototions : — Refd. Linj? v. Do Diou Bouton, [1020] I K. B. 
88; Stowell v. Kllernian Lines (1923), 16 B. W. 0. C. 40. 


Sub-sect. 2. — Administration of Convict’s 
Property. 

5459. Appointment of administrator of convict’s 
property — Power of administrator — Forfeiture Act, 
1870 (c. 23).] — Sect. 12 of Uie above Act, which 
gives the administrator of a convict’s property 
“ absolute i)ower to sell ” any part of that pro- 
perty “ as to l)im shall seem lit,” imports that 
the administrator musf. exercise discretion & 
care in case of a sale ; & if lu? does so, then, under 
sect. 17, any contract falling within sect. 12 is 
binding & cannot be in any way impeached by 
the convict on his discharge. But if an adminis- 
trator under the Act is in oved to liave exercised 
no discretion or care in the matter of a sale, & 
a loss thereby ensues to the convict’s estate, 
the ct. will hold the administrator personally 
responsible for the loss. — Carr v. Anderson, 
[1903] 2 Oh. 279; 72 L. J. Oh. .534 ; 88 L. T. 
503; 19 T. L. R. 393; 20 (^ox, 0. 0. 416; sub 
nom, Carr v, Henry, 51 W. R. 465 ; 47 Sol. Jo. 
435, C. A. 

5460. .] — 3’he administrator ap- 

pointed under the above Act had no power to 
bar tlio estate tail of a convict tSt c.onvcjy the fee 
to a purchaser . — lie Caskell & Walters’ Con- 
tract, [190612 Ch. 1 ; 75 L. J. Ch. 503 ; 91 L. T. 
658 ; 22 T. L. R. 464, C. A. 

Annotation : — Refd. Rc E. D. S., [1914] 1 C)h. 618. 

6461. .] — A solr. was retained 

to defend a man charged with embezzlement A 
to act for him in a civil action in which he was 
deft. Both retainers were in writing. By the 
retainer in the criminal proceedings, which was 
dated June 14, 1912, the client agreed that the 
solr. should receive the proceeds of the sale of 
certain furniture to cover the charges of the 
defence. The solr. received these proceeds. By 
the retainer in the civil action the solr, was to 
act for the client in the conduct of the action 
for an inclusive fee of 100 guineas. On Oct. 28, 
1912, the client pleaded guilty to the criminal 
charge & was sentenced to penal servitude. 
Subsequently judgment was recovered against 


convict. — W atson v. Wai'Son, [1919] 
V. L. R. 884.~AUS. 

1. Effect of endurance of punish- 
ment — Forfeiture — High treason, ] — The 
property, of a person attainted for hlgrb 
treason, is not forfeited until the 
attainder is complete. — E astwood v, 
McKknzie (1837), 5 O. S. 708. — CAN. 

in. .] — A. person undergoinn 

conflnoment in a penitentiary as a 


g unishmciiit for an indictable offence 
5 not deprived of his property nor 
his freedom of contract. — Y ounu v. 
Carter (1912), 22 O, W, R. 643; 3 
O. W. N, 1480 ; 5 D. L. R. 655.— CAN. 

PART XIII. SECT. 10. BUB-SECT. 2. 

n. Appointment of ad^ninistrator of 
convieVa property — Powers of mlmini- 


I strator — Act No. 627.] — Where the 
curator under above Act assigns the 
felon’s property after the completion 
of his sentence, the onus is upon the 
curator to show that such assignment 
was warranted by the Act. 

To a suit Impeaching an assignment 
by the curator under above Act 
of the estate of a felon, the assignee is 
not a necessary party ; & if the ct. 
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Sect. 10 . — Effect of convictio7i: Sub-sect. 2. Sect. 

11 : Suh-secis. 1, 2 (fc 3.] 

him in the civil action. On Feb. 10, 1914, applt. 
who had been appointed on Oct. 1, 1913, adminis- 
trator of the client’s property under Forfeiture 
Act, 1870 (c. 23), s. 9, applied by summons under 
Attorneys & vSolrs. Act, 1870 (c. 28), s. 8, to set 
aside the agreements as to costs, as being unfair 
unreasonable, & for the delivery of a bill of 
costs for taxation. The solr. in answer to the 
appln. contended that the amount agreed by the 
civil retainer had been paid more than twelve 
months before the appln., inasmuch as he liad 
collected with, as he alleged, the authority of the 
client, the sum of £100, from the debtor of the 
client, & that, therefore, by reason of sect. 10 of 
the Act, the appln. was out of time. On Oct. 1, 
1912, the client had assigned all his real & personal 
estate to the liquidator of a co. which had formerly 
employed him. On Apr. 1, 1914, the liquidator 
assigned the estate to applt : — Held : the retainer 
in the criminal proceedings was not an agreement 
“ respecting the amount & manner of payment ” 
of the solr.’s charges within Attorneys & Solrs. 
Act, 1870 (c. 28), s. 4, by reason of the assign- 
ment of Apr. 1, 1914, applt. had at the date of 
the master’s order a good title to the client’s 
estate & was entitled to maintain the appln. 
notwithstanding that he might not have had a 
good title at the date when the summons was 
issued. Jackson, [1915] 1 K. B. 371; 84 
L. J. K. B. 548; 112 L. T. 395; 31 T. L. K. 
109 ; 59 Sol. Jo. 272, L), 0. 


Sect. 11.— OFFENCES AFTER PREVIOUS 
CONVICTION. 

Sub-sect. 1. — Wiiat is a Conviction. 

5462. Actual judgment — Not merely verdict.] — 

In an action of debt upon Disorderly Houses Act, 
1751 (c. 36), s. 5, by one of the two inhabitants, 
to recover three several penalties of £20 : — Held : 
by the words “ shfill be convicted,” was meant a 
conviction by judgment of the ct., & not by verdict. 
— Burgess v. Boetefeur (1844), 7 Man. <fc G. 
481 ; 8 Scott, N. R. 194 ; 13 L. J. M. C. 122 ; 
3 L. T. O. S. 161 ; 8 Jur. 621 ; 8 J. P. Jo. 358 ; 
135 E. R. 193. 

Annotations: — Consd. 11. Kabjohns, [1913] 3 K. B. 171. 

Retd. Jephsou r. Barker & Bedmaii, Swan r. Same (18H(>), 
3 T. L. li. 40 ; 11. v. Ireland, [1910] 1 K. B. 654. Mentd. 
B. V. Stonnell (1845), 1 Cox, (L C. 142. 

6463. Order for entry into recognisances — By 
court of summary jurisdiction.] — A conviction be- 
fore a i^olice magistrate can only be proved by 


the production of the record of the conviction, 
or an examined copy of it. Therefore where a 
police magistrate, after hearing a case of common 
assault, ordered accused to enter into recog- 
nisances <fe pay the recognisance fee, but did not 
order him to be imprisoned or to pay any fine, & 
an action having been subsequently brought for 
the same assault, the magistrates’ clerk stated in 
evidence the above facts, but record of the pro- 
ceedings was put in: — Held: (1) the above was 
not a conviction within the meaning of Offences 
against the Person Act, 1861 (c. 100), s. 45 ; (2) 
the conviction, if any, was not proved. — Hartley 
V. IliNDMARSH (1866), L. R. 1. C. P. 5,53; Har. 
& Ruth. 607 ; 35 L. J. M. C. 255 ; 14 L. T. 795 ; 
12 Jur. N. 8. 502 ; 14 W. R. 862. 

Annotations : — Refd. K. V. MilcR (1890), 24 Q. B. D. 423 ; 

Police Comr. for Mctropolw r. Donovan (1903), 52 W. R. 14. 

5464. After verdict or plea of guilty.] — In 

Coinage Offences Act, 1861 (c. 99), ss. 9, 12, 
“ conviction ” means only the finding by the jury 
of a verdict of guilty or a j^lea of guilty. There- 
fore a person so found guilty, & released on recog- 
nisance to come up for judgment when called 
on, when convicted again is a person who has 
been “ previously convicted.” — R. v. Blaby, 
[1894] 2. Q. B. 170 ; 63 L. J. M. 0. 1.33 ; 70 L. T. 
879 ; 58 J. P. 576 ; 42 W. R. 511 ; 10 T. L. R. 
431 ; 38 Sol. Jo. 420 ; 18 Cox, C. C. 5 ; 10 R. 277, 
C. C. R. 

Annotation: — Refd. R. v. Rabjohns (1913), 109 L. T. 414. 

5465. Binding over.] — Where the keeper of a 
disorderly house had, upon prosecution, merely 
been bound over to come up for judgment when 
called upon : — Held : there had been such a 
” conviction ” as entitled the inhabitants giving 
information to tlio reward payable under Dis- 
orderly Houses Act, 1751 (c. 36), s. 5. — Jepilson 
V. Barker & Redman, Swan v. Barker & Redman 
(1886), 3 T. L. R. 40. 

Annotation: — Refd. R. v. Rabjohns, [1913] 3 K. B. 171. 

5466. .] — The holder of a licence, granted 

under the Penal Servitude Acts, who pleads guilty 
to an indictable offence, is bound over to come 
up for judgmemt when called on, has been ” con- 
victed ” within the meaning of Penal Servitude 
Act, 1864 (c. 47), s. 4, & his licence is forfeited, 
& under sect. 9 of that Act he may be detained 
in custody & compelled to serve a term of penal 
servitude equal to the unexpired portion of his 
previous sentence, — R. v. Rabjohns, [1913] 3 
K. B. 171 ; 82 L. J. K. B. 994 ; 109 L. T. 414 ; 
77 J, P. 435 ; 29 T. L. R. 614 ; 57 Sol. Jo. 665 ; 
23 Cox, C. C. 553 ; 9 Cr. App. Rep. 33, C. C. A. 

Annotation: — Refd. Harris v. Cooko (1918), 88 L. J. K. B. 

253. 


thinks that the assignmont was un- 
warranted, it may direct the curator 
to recovery as far as he is able to the 
felon, or failing that to make him 
compensation. 

Property held as a trnsteii hy a 
person who is convi<;tod of a felony 
does not pass to the curator. — 
Mitchell v. McDougall (1885), 11 
V. L. R. 487.— AUS. 

o. Forfeiture Act, 1870.] — 

Above Act is not in force in Canada. — 
Young v. Carter (1912), 22 O. W. R. 
643 ; 3 O. W. N. 1486 ; 26 O. L. R. 
576 ; 5 D. L. R. 655.— CAN. 

PART XIII. SECT. 11, SUB-SECT. 1. 

p. What is a conviction .] — In a trial 
on a criminal charge prosecutor cannot, 
in the first instance, give evidence of a 
previous conviction of the accused 
where such previous conviction is not 
made by statute an ingredient of the 
ortence, for which accused is being 


tried. This rule applies though tlie 
previous conviction is not of crime 
witliin the meaning of The Criminal 
Code, blit only of an offence under a 
provincial statute, & though the real 
purpose of the evidence is not to injure 
the character of the atxjused but merely 
to show his previous connection & 
knowledge as to goods which are the 
subject-matter of the charge against 
hln). Such evidence suggests te the 
jury, directly or indirectly, that the 
aceused is a “ bad man,” & convicted 
law-breaker & therefore all the more 
likely to be guilty of the charge laid 
against liim. It is Intrinsically evi- 
dence of bad character & therefore 
inadmissible, unless the accused has 
endeavoured to establish his good 
character by his own evidence, or that 
of his witnesses, or by cross-examina- 
tion of witnesses for the Crown, or 
unless the accused gives evidence on 
his behalf & thus renders himself 
liable to cross -oxaralnation by counsel 


for the Crown upon all matters which 
affect his creilit, including previous 
offences & previous convictions. The 
only exception to the general rule that 
the prosecutor cannot, in the first 
instance, give evidence to impeach the 
character of the accused in order tc 
establish a probability of his guilt, if 
the iiractico which allows proof to b( 
adduced of acts committed by th< 
accused, & which may even have le( 
to a previous conviction similar ii 
character to the one which forms th( 
subject-matter of the charge ; bu 
suoli evidence is only admissible t 
explain an act which otherwise woul< 
be of an equivocal character, & t 
rebut by anticipation an obviou 
defence of ignorance, accident, mistak 
or other Innocent state of mine ; & 1 
order to make such evidence admisslbl 
it must appear clearly & definite^ 
that the defence of accident, mistak 
or absence of Intention to commit e 
offence will be relied upon by tl 
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Special verdict of guilty but insane .] — See Part 
^II., Sect. 7, sub-sect. 16, E., ante. 

Autrefois acquit & autrefois convict .] — See Part 
^111,, ante. 


5UB-SECT. 2. — Charging Previous Conviction. 

5467. Any number of convictions may be 
charged.] — C. was charged with larceny in an 
ndictnient which contained two other counts, 
3 ach charging a previous conviction against C. : — 
Held : any number of previous convictions may 
be alleged in the same indictment, &, if necessary, 
proved against prisoner. — R. v, Clark (1853), 
3 Car. & Kir. 367 ; Dears. C. C. 198 ; 22 L, J. M. C. 
135 ; 21 L. T. O. S. 171 ; 17 J. P. 391 ; 17 Jur. 
582 ; 1 W. R. 439 ; 6 Cox, C. C. 210 ; 1 C. L. R. 
477, C. C. R. 

Annotation Mentd. R. v. Fox (1866), 15 W. R. lOG. 

5468. Indictment for misdemeanour — Previous 
conviction for felony charged.] — In an indictment 
for obtaining money by false pretences it is com- 
petent to charge a previous conviction for felony, 
&. upon a conviction on both charges, the least 
sentence of penal servitude that can be awarded 
is for seven years. — R. v. Deane (1877), 2 Q. B. D. 
305 ; 46 L. J. M. C. 155 ; 36 L. T. 31 ; 41 J. P. 
212 ; 13 Cox, C. C. 386, C. C. R. 

5469. Previous conviction for misdemeanour 

charged.] — Prisoner was convicted on an indict- 
ment for obtaining goods by false pretences, 

also pleaded guilty to a previous conviction 
for false pretences charged in the indictment, 
lie was sentenced to seven years’ penal servitude : — 
Held : the sentence was wrong, & should be 
reduced to five years’ penal servitude. — R. v. Born 
(1883), 48 L. T. 272 ; 43 J. P. 344 ; 15 Cox, C. C. 
205, C. C. R. 

5470. Form of indictment.] — An indictment 
charging a felony may allege a previous conviction 
against prisoner, either before or after the sub- 
stantive charge. — M cEvin’s Case (1858), Bell, 
C. Vj, 20 ; sub nom, R. v, Hilton McEvin (1858), 
Bell, C. C. 20 ; 28 L, J. M. C. 28 ; 32 L. T. O. S. 
151 ; 22 J. P. 770 ; 5 Jur. N. 8. 47 ; 7 W. R. 59 ; 
8 Cox, C. C. 87, C. C. R. 

Annotation : — Mentd. K. v. Cogi^ins (1873), 29 L. T. 469. 

,] — ScCf now, Indictments Act, 1915 (c. 90), 
rule 11. 

5471. Where not charged in indictment.] —By 

Penal Servitude Act, 1864 (c. 47), s. 2, where any 
person shall on indictment be convicted of any 
crime or offence punishable with xienal servitude, 


after having been previously convicted of felony, 
the least sentence of penal servitude that can be 
awarded in such case shall be a period of seven 
years. Prisoner was convicted of a crime punish- 
able with penal servitude, & it was proved that 
he had been previously convicted of felony ; 
but the previous conviction was not stated in 
the indictment : — Held : the above Act did not 
apply. — R. V, Willis (1872), L. R. 1 C. C. R. 
363 ; 41 L. J. M. C. 102 ; 26 L. T. 485 ; 36 J. P. 
389 ; 20 W. R. 632 ; 12 Cox, C. C. 192, C. C. R. 


Hub-sect. 3. — Procedure at Trial. 

5472. Method of arraignment & giving in charge 
to jury — Former practice.] — l^revention of 
Offences Act, 1851 (c. 19), s. 9, prohibits a previous 
conviction being given in evidence, or stated to 
the jury, until after a verdict of guilty of the 
subsequent offence : — Held : the old practice 
should still be pursued, of calling upon prisoner 
to plead to the whole charge against him, including 
the lu’evious convictions, but when given in charge 
to the jury, that portion of the indictment alleging 
a former conviction should be omitted. — Anon. 
(1851), 17 L. T. O. S. 223 ; 5 Cox, C. C. 268. 

5473. .]-— R. V. Key (1851), 3 Car. & 

Kir. 371 ; 2 Den. 347 ; T. &; M. 623 ; 21 L. J.M. C. 
35 ; 15 Jur. 1065 ; sub nom. R. v. Key, R. v. 
Hhuttlkworth, 18 L. T. O. 8. 173 ; 5 Cox, C. 
369 ; sub nom, R. v. Kay, R. v, Hiiuttleworth, 
15 J. P. 801, C. C. R. 

5474 . ,j — When an indictment for 

felony charges a j^revious conviction, prisoner is 
to be arrainged on the whole indictment, but to 
tlie jury is to be read in tin* hrst instance only 
that part of the indictment wliich charges the nt‘w 
offence ; after they have found their verdict, that 
part of the indictment is to be submitted to them, 
without their being again sworn, which charges 
the previous conviction. Ih’evention of Offences 
Act, 1851 (c. 19), s. 9, has made no substantial 
alteration in the practice. — R. v. Hiiuttleworth 
(1851), 3 Car. & Kir. 375 ; 2 Den. 351 ; T. & M. 
626 ; 21 L. J. M. C. 36 ; 15 Jur. 1066 ; sub nom. 
R. V. Key, R. v. Hhuttleworth, 18 L. T. O. 8. 
173 ; 5 Cox, C. C. 369 ; sub nom. R. v. Kay, R. 
V. Hhuttleworth, 15 J. P. 801, C. C. R. 

5475. .] — Upon the trial of an indictment 

for the felony of having committed a misdemeanour 
within Coinage Offences Act, 1861 (c. 99), ss. 9, 10, 
11, relating to the unlawful possession & uttering 


accused. — Tl. v. Tyman & C^ahsox, 
119233 2 W. W. H. 59 ; 11923] 4 D. L. R. 
39 Can. Grim. Cas. 409.-— CAN. 


PART XIII. SECT. 11, SUB-SECT. 2. 

5470 i. Form of indictinemt.] — It is 
not a misjoinder of counts to add 
allogations of a previous conviction 
for misdemeanour, as counts, to a 
count for larceny ; & where there has 
been a demurrer to such allegations, 
as insiiflflcicut in law, & judgment in 
favour of prisoner, but he is convicted 
felony count, the ct. of error 
will not reopen the matter on the 
suggestion that there is misjoinder of 
V. Mason (1872), 22 C. P. 


6470 U. .] —Where a prisoner i 

ind^Ujd for larceny, & is also charge< 
with a previous conviction, tlie charg 
uf ^ conviction should sine 
^at. 2i & 25 Viet. o. iiO, s. IIB, follow 
not precede, the charge of th' 
offence. — R, v. O’BRiKi 
I. R. 1 C. L. 166.— IR. 

T. ’ T ■ r — — • 1 — la aa indictment f o 
receiviiig money under false protoncofi 

-VOL, XIV. 


a previous conviction for larcony can- 
not bo charged. — R. v. Garland (1869), 
1. R. 3 C. L. 383.— IR. 

6470 iv. .] — In a complaint tho 

words charging the accused with a 
contravention of Night l*oaching Act, 
1828, on a certain date were followed 
by the words “ & such offence is a 
second offence, you having been 
previously convicted in the list an- 
nexed ” : — Held : pi*eviou8 conviction 
was libelled as an aggravation & not as 
a substantive charge, & consequently 
it could not bo competently proved 
in causa but ought to have been proved 
after accused had been found guilty 
of tho offence for which he was 
prosecuted. — McDermott v. Stewart 
(Stewart’s Trustees), [1918 J S. C. 
(J.) 25.— SCOT. 

q. Extent of former jmnish- 

ment need not he knoum.] — A charge 
alleging a previous conviction need not 
show the extent of tho former punish- 
ment. — Anon. (1868), 4 Mad. 11. — IND. 

r. Where not charged in informa- 
tion.] — The information against deft, 
did not change his offence as a second 


} offence. The magistrate, on tho con- 
clusion of tho (5vidence, found deft, 
guilty, called for tho police report, & 
flnding six previous convictions 
j recorded, imposed a fine greater than 
the minimum penalty for a second 
offence. Deft, did not admit the 
convictions. Two convictions wene 
proved strictly, one on Sept, 27, 1920, 
prior to the passing of the liOttcry & 

I Gaming Act, 1920, & one subsequbRt 
thereto ; the magistrate thereupon 
' intimated that he would only take 
into consideration these convictions, 
but imposed tho same penalty : — Held : 
deft, had been definitely charged with 
tho previous conviction, & that in tho 
circumstances the magistrate had 
power to reconsider his remarks. — 
Amks V. NicHoiiioN, [1921] S. A. S. R. 

I 224.— AUS. 

PART XIII. SECT. 11, SUB-SECT. 3. 

6476 i. Method of arraignment <!t 
giving in charge to jury.} — ITlsoner had 
been convicted on an indictment 
charging a previous conviction & 
subsequent felony under 21 8c 25 
K K 
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Sect, 11. — Offences after previona conviction: Suh- 
sects, 3&4.] 

of counterfeit coin after a previous conviction 
for a misdemeanour within those sections, prisoner 
must first be arraigned upon the subsequent offence 
& evidence respecting the subsequent offence 
must first be submitted to the j ury, & the previous 
conviction must not be inquired into until after 
th(5 verdict on the charge of the subsequent 
offence.— R. v, Martin (1809), L. B. 1 C. C. R. 
214 ; 39 L. J, M. 0. 31 ; 21 L. T. 409 ; 34 J. P. 
190 ; 18 W. K. 72 ; 11 Cox, C. C. 343, C. C. R. 

6476. .] — Where a person is indicted for 

night iioaching after two previous convictions, the 
previous convictions should not be proved until 
tlie jury find a verdict on the other facts of the 
case.— R. r. Woodfield (1887), 10 Cox, C. 0. 314. 

5477. .] — Prisoner was charged in the first 

count of an indictment with the misdemeanour 
of attempting to commit a larceny ; in the second 
count, wliich dealt with the same facts as in the 
first count in an alternative manner, with an 
offence under Prevention of Crime Act, 1871 
(c. 112), s. 7, after two previous convicjtions ; &> 
in the third count, with a previous conviction for 
felony. At the trial he was called upon to plead 
to the whole indictment in the first instance, &, 
after pleading not guilty, was convicted : — Held : 
ujion a writ of error, the provisons of Larceny Act, 
18(31 (c. 913), s. 11(3, were quite general, not con- 
lirn'd to offences under the latter Act, & sect. 9 
of the former Act did not affect their generality, & 
as the arraignment did not comply with the 
j'equirements of sect. 11(3 of the latter Act, it was 
therefore bad, the conviction must be quashed. — 
Faulkner v, R. 1 1905] 2 K. B. 7(3 ; 74 L. J. K. B. 
5(32 ; 92 L. T. 7(39 ; (39 .T. P. 241 ; 53 W. R. (3(35 ; 
21 T. L. R. 417 ; 49 Sol. Jo. 4(30 ; 20 Cox, C. C. 
838, D. C. 

5478. .] — Where deft, is indicted under 

Criminal Law Amendment Act, 1885 (c. (39), s. 13, 
for keejiing a brothel after a jirevious conviction 
for a similar offence, proof of such previous con- 
viction should not be given until the jury have 
found deft, guilty of the subsequent offence. — 
R. V. IIUHKRTY (l'9()5), 70 ,1. F. (). 

5479. Indictment under Prevention of Crimes Act, 
1871 (c. 112), s. 7.] — ^Wliere a jicrson is indicted 
for an offence under the above Act-, the previous 
convi(dions may not be jiroved before the jury 
until the otln^r facts constituting the subsequent 
offence have been found by them. — R. v. Brown 
(1901), (35 J. P. 13(3. 

AnnntcUions : — Overd. R. v. runfold, [19021 1 K. B. 517. 

Befd. U. V. Osborne (1908), 1 Cr, App. Rup. 134. 

5480. .] — On the trial of an indictment 

charging the prisoner with an offence under the 
above Act, the i)rcvious convictions are a necessary 
ingredient of the offence, may be given in 
evidence before the jury in the first instance. — 
R. r. Penfold, [1902] 1 K. B. 547 ; 71 L. J. K. B. 
30(3 ; 80 L. T. 204 ; 00 J. P. 248 ; 50 W. R. 071 ; 
18 T. L. R. 280 ; 40 8ol. Jo. 208 ; 20 Cox, C. C. 
101, C. C. R. 

Amiotatiniis : — Folld. R. v, Osborne (1908), 1 Cr. App. Rep. 

134. Refd. Faulkner v. R., [1905 J 2 K. B. 7G. Mentd. 

R. V. Hunter, [1921] 1 K. B. 555. 


6481. .] — R. V. Osborne (1908), 1 Or. App.j 

Rep. 134, C. C. A. ! 

6482. When Joined with offences under. 

other statutes.] — Faulkner v, R., No. 6477, anteX 


Sub-sect. 4. — Proof of Conviction. 


5483. By record or certificate — Minute-book o 
sessions — Not sufficient.] — R. v, Bellamy (1824)1 
Ry. &M. 171. 5 


5484 . ,] — Wliere an indictment for air 

conspii’acy alleged that, “ at the Ct. of Quarteil 
Sessions holden, etc. an indictment against A.f 
was preferred to, <fe found by the grand jury : ” — 
Held : this allegation must be proved by a caption 
regularly drawn up of record, Sc the minute-book 
kept by the deputy-clerk of the peace could not | 
be received as evidence of the finding of the bill j 
although no record had betm in fact drawn up, — R. ^ 
V, Smith (1828), 8 B. & C. 341 ; (3 L. J. O. S. M. C. 

99 ; 108 E. R. 10(39. 1 

Anvotaiions : — Folld. Uortor v. Cooper (1834), 6 C. & 1\ 354. J 

Refd. Campbell u. R. (1847), 11 Q. B. 814. ■ 

5485. .] — On an indictment under 

Vagrancy Act, 1824 (c^ 83), the minute book of 
the sessions where the conviction took place, to 
prove a i)revious conviction under the Act is not 
sufficient evidence, but a certified copy of the 
record of such conviction must be produced. — 
Giles p. Siney (1864), 5 New. Rep. 78 ; 11 L. T. 
310 ; 29 J, P. 240 ; 13 W. R. 92. 

5486. Sufficient.] — An order of a ct. 

of summary jurisdiction under Elementary Edu 
cation Act, 1876 (c. 79), imposing a penalty or 
the parent of a child for non-compliance with a 
previous order for the attendence of the child at 
school, may be proved in subsequent proceedings 
by the minute books of the ct. containing an entr; 
of the order ; & it is unnecessary to produce a 
copy of the order signed by the clerk of the peace 
or other officer of the sessions. — London 8ctioo’, 
Board v. Harvey (1879), 4 Q. B. D. 451 ; 4v 
L. J. M. C, 130 ; 43 J. P. 734 ; 27 W. R. 783, D. C 


Annoiaikm : — -FoUd. Police Comr. r. Donovan, [1903] 
K. B. 895. 


5487, .] — The register of the 

minutes or memorandum of convictions of a ct. 
of summary jurisdiction which has to he kept 
under Summary Jurisdiction Act, 1879 (c. 49), 
s. 22, by the clerk of the ct. is admissible in evidence 
to prove a i)revious conviction of deft, for a similar 
offence in the same ct. — Police Comr. p. Donovan, 
[1903] 1 K. B. 895 ; 72 L. J. K. B. 545 ; 88 L. T. 
555 ; 52 W. K. 14 ; 19 T. L. R. 392 ; 20 Cox, O. C. 
435. 

Annotation : — Mentd. Wing v. Epsom U. D. C. (1904), 68 
J. P. 259. 


5488, Indictment & finding of Jury — Not 

sufficient.] — A plea of autrefois convict can only 
be proved by the record ; & the indictment with the 
finding of the jury, etc., indorsed by the proper 
officer, is not sufficient, although it appear that 
no record has been made up. — R. v. Bowman 
(1833), 0 C. & P. 101 ; 2 Nev. & M. M. C. 147 ; 
subsequent proceedings (1834), 0 C. P. 337. 
Aniwtatum : — -Mentd. R. v. Hughes (1835), 1 liar. & W. 313. 


Viet. c. 96, 8. 116, & sentenced by 
mistake to five years’ penal servitndo, 
seven years being the minimum under 
the statute. Upon error, by the Crown, 
or the purpose of reversing the judg- 
ment & passing the proper sentemee, it 
appeared from tbe record that the 
provisions of the statute as to ar- 
raiguing prisoner, etc., had been 
utjglccted : — Held : these provisions 
were material. — II. v. Fox (1866), 10 


Co.v, C. C. 502.— IR. 


PART XIII. SECT. 11, SUB-SECT. 4. 

s. By record or certificate .] — A con- 
viction returned under the statute to 
quarter sessions, & filed by the clerk 
of the peace, becomes a record of the 
ct., & may be proved by a certlhed 
copy. — Graham v, McArthur (1866), 
20 U. C. E. 478.-~CAN. 


t. .] — To prove a conviction 

which took place at a former assizes, 
the record thereof, & not the Crown 
book, is the best evidence. — R. v, 
Dwykr (1836), Jebb, Cr. & Pr. Cas. 
198.— IR. 


a. .) — ^Whore principal & ac- 

cessory are tried at the same assizes, 
the production, by the proper officer, 
of the Crown book containing the 
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5489 . ,] — An allegation that “on, 

otc., at, etc,, a certain indictment was preferred 
at the Quarter Session of the Peace then & there 
holden in & for the county of W., against deft. 
& one E., which indictment was then & there 
found a true bill,” is not supported by the pro- 
duction of the original indictment with the words 
“ true bill ” indorsed on it, it being necessary that 
a regular record should be drawn up, & proved, 
either by its production or by an examined copy. — 
Porter v. Cooper (1834), 0 C. & P. 854 ; 1 Or. i 
M. & R. 387 ; 2 Nev. & M. M. C. 178 ; 4 Tyr. 
456 ; 3 L. J. Ex. 330. 

Annotationa : — ^Mentd. King v. Taylor (1835), 5 Tyr. 800; 

Lemere v. Elliott (18G1), 6 H. & N. 656. 

5490. Sufficient dxirlng sitting under 

same commission.] — During the sitting under the 
same commission, the original indictment, 
minutes of the verdict upon it, are receivable in 
evidence in support of a plea of autrefois acquit^ 
without a record being drawn up. — R. v, l^AitRY 
(1837), 7 C. & P. 836 ; suh nonu R. r. Dea, 

2 Mood. C. C. 9, C. C. R. 

5491. Calendar of sentences — Not suffi- 

cient.] — The proper inoof that a prisoner was 
in custody under a sentences of imprisonment 
passed at the assizes, is by the proof of the record 
of liis conviction ; <fe neither the production of tluj 
calendar of the sentences, signed by the clerk of 
assize, & by him delivered to the governor of the 
prison, nor the evidence of a per*son who heard 
sentence passed, is sudicient for this purpose. — 
R. V, Bourdon (1847), 2 Car. & Kir. 3(56 ; 2 Cox, 
C. C. 169. 

5492 . Oral evidence — Not sufficient.] — R. 

v. Bourdon, No, 5491, ante. 

5493. .] — Hartley v. ITindmarsh, 

No. 5463, ayite. 

5494. .] — Upon the hearing of a com- 

plaint under Bastardy Laws Amendment Act, 
1872 (c. 65), s. 4, the evidence adduced in corrobo- 
ration of that of complainant was the evidence of 
a person who deposed that he had been present 
at the trial & conviction of the alleged father of 
complainant’s child upon an indictment charging 
him with having had unlawhd cai*nal knowledge 
of complainant : — Held : the conviction was not 
sufficiently proved. — Mash v. Darley, [1914] 

3 K. B. 1226 ; 83 L. J. K. B. 1740 ; 111 L, T. 744 ; 
79 J. P. 33 ; 30 T. L. R. 585 ; 58 Sol. Jo. 652 ; 
24 Cox, C. C. 414, C. A. 

Annotation : — Refd. Thomas i\ Joues, [1921] 1 K, B. 22. 

5495. Form of certificate — Must set out effect & 
substance of conviction,] — R. v. Sutcliffe (1788), 
Russ. & Ry. 469, n., C. C. R. 

Annotation: — Folld. R. v. Watson (1821), Uuss. & By. 
468. 

5496. Must set out judgment.]— rin an in- 

dictment against a prisoner for a subsequent 
felony, he cannot bo convicted on Criminal Law 
Act, 1826 (c. 28), s. 11, merely by the production 
of the certificate of the previous conviction, unless 
it state that a judgment followed the conviction, 
& that the judgment remained unreversed. — 


R. V. Ackroyd & Jagoer (1843), 1 Car. & Kir. 
168 ; 1 L. T. O. S. 414 ; 1 Cox, C. C. 46. 

Imwlaiuma : — Consd. B. v. Stoniicll (1845), 4 L. T. O. S. 

474. Refd. Bui*g:c88 v. Boctefeur (1844), 8 Scott, N. 11. 

1 94. 

5497. ,] — A certificate of a previous 

conviction for felony is not admissible, unless it 
sets forth, not only the fact of prsioner’s conviction, 
but also the judgment of the ct. thereon. — 
R. V. Stonnell (1845), 4 L. T. O. S. 474 ; 9 J. P. 
183 ; 1 Cox, C. C. 142, 

5498. Need not contain formal caption.] — 

Under Transportation Act, 1824 (c. 84), s. 24, which 
makes a certificate of the conviction, omitting 
the formal part of the record, evidence, a certificate 
stating that ” at the Gcmeral Quarter Hessions 
of the Peace of our Lady the Queen, holden at M. 
in & for the county of K. on, etc., IT. late of, etc., 
was in due form of law tried convicted on a 
certain indictment against him, for,” etc., is 
sufficient, without any more formal caption. — 
R. V. Horne (1850), 4 Cox, C. C. 263. 

5499. CertiBcation by deputy clerk.] — On 

I the trial of an indictment against a person for 

being at lai*ge without lawful eaus(' before the 
expiration of his term of transportation, a certili- 
cate of Ids former conviction & sentence was put 
in ; it purported to bo that of C., ” deputy-clerk 
of the i>eace ” for the county of L., ” tV clerk of 
the cts. of general quart er sessions of the peace 
holden in & for the said county, Sc having the 
custody of the recoi*ds of the cts. of general 
quarter sessions of the p(;ace holdcm in & for the 
said county,” It was in’ovod that H. was clerk 
of the peace of L., Sc that he had throe deputies, 
partners, of whom G., who liad signed the ceriili- 
eate, was one, Sc that each of t})em acted as cloj-k 
of the peace, & tliat for forty years they had k(qit 
thci sessions’ records at tlieir oflicc : — //c/d : 
sufficient proof of tlic conviction A: sentence under 
3Vansportation Act, 1824 (c. 81), s. 24. — R. ik 
J()Np:s (1847), 2 Car. A: Kir. 521. 

5500. .] — The certilicate of a previous 

conviction required by 'JTarisportation Act, 1824 
((;. 84), s. 24, is sufficient, by virtue of Evidence 
Act, 1845 (c. 113), s. 1, if it purports to be signed 
by an officer having the custody of the records, 
although that oHicer is therein described as the 
deputy-clerk of the peace of a borough. The 
certificate need not aver that the quarter sessions 
at which prisoner was convicted were Jield by IJio 
Recorder. — R. v. Parsons (1866), L. R. 1 C. C. R. 
24 ; 35 L. J. M. C. 167 ; 14 L. T. 450 ; 30 J. P. 
359 ; 12 Jur. N. H. 436 ; 14 W. R. 662 ; 10 Cox, 
C. C. 243, C. C. R. 

5501. Proof of certlAcate.] — R. v. Stone (1844), 

1 Cox, C. C. 70. 

5502. .] — On an indictment for felony after 

a prior conviction, prosecutor must prove Hint the 
certilicate of prior conviction was obtained from 
the clerk of the peace. — R. v. Whale (1844), 

2 L. T. O. 8. 519 ; 8 J. P. 698 ; 1 Cox, C. C. 69. 

5503. ,] — A certilicate of a previous con- 
viction proves itself. — R. v. Errs (1844), 8 J. P. 
417. 


proper entries is, at the trial of the 
accessory. Buffleiont evidence of the 
conviction of the principal. — B. v, 
Kobinbon (1839), 1 (Jraw. k D. 329.— 

IR. 

b. .] — To prove a previous 

conviction there must bo a certifleato 
under the hand of the clerk of the ct. 
or other ofRcer havinj? the custody 
of tho I’ccords of the ct. where the 
conviction took place. — 11, v. Jacjcson 
(1917), C. P. D. 264.— S. AF. 

c. Admission of prisoner.] — On 


an information charging prisoner with 
theft. Prisoner consontod to bo tried 
summarily, pleaded guilty, & was 
remaudod for sentence. Before sen- 
tence passed tho magistrate received 
information that prisoner was believed 
to have been convicted in 1902 on a 
chaiyo of obtaining money by fraud. 
On being called up for sentence, 
prisoner was asked by the ma^stratc 
whether he had been previously con- 
victed of theft & the answer being in 
the affirmative ho w’as sentenced to 
ten years, being seven years for tho 


theft & three years on account of 
tho previous conviction; — Held: tho 
magistrate had exceeded his powers 
in Imposing a sentence for a term 
greater than that allowed when no 
former conviction haB been ptoved, 
the previous conviction iti this cuso 
not having been charged In tho 
information by analogy to Criminal 
Code, 8 . 851, nor proved In accordance 
with sect. 963. — B. r. Edwards (1907). 
7 W. L. U. 1 ; 17 Man. L. K. 288. — 
CAN. 
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Criminal Law and Procedure. 


Sect. 11. — Ojfence^ after previous conviction: Suh~ 
sect. 5. Sects. 12 cfc 13. Part XIV. Sect. 1 : 
Sub-sect. 1.] 

Hub-sect. 5. — Proof of Identity. 

5504. Method of proof.] — In order to prove the 
identity of a prisoner who is named in a certificate 
of a previous conviction, it is not necessary to 
call a witness who was present at the trial to which 
the certilicate relates, it is sufficient to prove that 
prisoner is the person who underwent the sentence 
mentioned in the certificate. — R. v. Crofts (1840), 
0C.& P.219. 

Annotatiun : — Refd. H. v. Leng: (1858), 1 F. & F. 77. 

5505. .] — The proof of the identity of 

prisoner charged with a previous conviction on 
an indictment for a fc4ony, ought to be positive 
& direct, <S6 should be given by some one who was 
present at the trial & conviction set forth in the 
certificate. Evidence by the gaoler that prisoner 
was handed over, with others, to him on his 
appointment, <fe that he was then in confinement 
under the sentence set forth in the certificate, is 
insufficient. — R. v. Bird (1842), 6 J. P. ,525. 

5506. -.] — To prove the identity of a prisoner 

under a certificate of a former conviction it is not 
sutlicient to prove that he was in the gaol, went up 
with other prisoners to the sessions, was brought 
hack remained in gaol one calendar month 
afterwards. It must be proved that he was tried 
&. convicted of the ofTence stated in the certificate. 
— R. V. Lloyd (1843), 1 L. T. O. 8. 480 ; 1 Cox, 
C. 0. 51. 

5507. -.] — A previous summary conviction 

which, under Criminal Justice Act, 1855 (c. 120), 
s. 7, is required to be proved by a certified copy, 


also requires proof of prisoner’s identity, as under 
Criminal Law Act, 1820 (c. 28), s, 11, which 
remains in this respect as it stood before. The 
identity may be proved by evidence from which 
a jury may draw the conclusion that he is the same 
person named in the certificate, although no 
witness saw him convicted at his trial. — R. v. 
Leno (1858), 1 F. & F. 77 ; 8 Cox, C. C. 73. 

5508. .] — R. V. Drabble (1909), 53 Sol. Jo. 

449. 

5509. .] — “ Proof of the identity ” of the 

person against whom it is sought to prove the con- 
viction with the person named in the record of 
the conviction required by Prevention of Crime 
Act, 1871 (c. 112), s. 18, does not mean conclusive 
proof, but means such evidence as will entitle a 
jury to find that the identity is proved. — Martin 
r. White, [1910] 1 K. B. 605 ; 79 L. J. K. B. 553 ; 
102 L. T. 23 ; 74 J. P. 106 ; 26 T. L. R. 218 ; 
22 Cox, C. C. 236 ; 8 L. G. R. 218. 

5510. .] — The ct. of trial cannot take cog- 
nisance of previous convictions unless they are 
duly proved by a witness, subject to cross- 
examination. — R. V. Seymour (1923), 87 J. P. 
148 ; 17 Cr. App. Rep. 128, C. C. A. 


Sect. 12.— PARDONS AND REPRIEVES. 

Sec Constitutional Law, Vol. XI., pp. 516 
ct seq. 


Sect. 13.— VAGRANCY. 

See Magistrates. 


Part XIV. — Appeal to Court of Criminal Appeal. 


Sect. 1.— THE RIGHT OF APPEAL. 

Hub-sect. 1. — In General. 

5511. When confined to point of law.] — If, on 

an appln. for leave to appeal against conviction or 
sentence, a j)oint of law emerges, the ct. will 
grant leave to appeal on that point only. — R. v. 
Briggs (1909), 1 Cr. App. Rep. 102, C. C. A. ; 
subsequent jiroceedinqs, [1909] 1 K. B. 381, C. A. 

5512. Conviction on information by Attorney- 
General— For smuggling.]— An infonnation by 
the A.-G. in the K. B. Div. for smuggling is not a 
“ criminal information ” witliin Criminal Appeal 


Act, 1907 (c. 23), s. 20 (2), & therefore there is no 
appeal from conviction in sucdi a case to this ct. — 
R. V. Hausmann (1909), 73 ,1. P. 516 ; 26 T. L. R. 
3 ; 3 Cr. App. Rep. 3, C. C. A. 

5513. Finding of fitness or unfitness to plead & 
take trial — Criminal Lunatics Act, 1883 (c. 38), s, 2.] 
— Where upon the trial of a prisoner, there is a 
preliminary inquiry as to whether he is fit to plead, 
& he is found fit to plead, there is no appeal against 
that finding. The ci., being of ox)inion that 
prisoner was insane at the time he committed the 
act, quashed the sentence, & made an order for 
his detention as a criminal lunatic under the above 


PART XIII. SECT. 11, SUB-SECT. 6, 

5504 i. Method of proof.] — Before a 
conviction for a second otTenco under 
the Liquor Licence Act, it is necessary 
to prove the identity of deft, with the 
person named in the eertiilcatc of the 
former conviction, & neither the 
simiiarity of names nor the personal 
knowledKc of the magistrate will be 
sufficient for that purpose. — U. v. 
Herrell (1898), 12 Man. L. 11. 198. — 
CAN. 

5604 ii. .] — On a trial before a 

magistrate who was the same magis- 
trate by whom deft, had been pre- 
viously convicted of a like offence, the 
information alleging such prior con- 
victioii, all that appeared with regard 
to it being the evidence of the licence 
inspector, who proved that deft, was 
the person previously convicted ; — 
Held : it must be assumed that the 
magistrate satisfied himself as to the 
prior conviction, the inspector’s evi- 
dence only being necessary to prove 
the identity of the deft. — R. v. Mc- 


Garuy (1900), 20 C. L, T. 170 ; 31 
O. Jl. 480.— CAN. 


6604 iii. .] — In proof of the con- 

viction of a prior offence by the person 
accused, identity of name in the cer- 
tificate of conviction is some evidence 
of the identity of the person, & it is 
then a question of the weight of evi- 
dence for the determination of the 
magistrate. — 11. r. Leach, R. r. 
Fooarty, R. V . Warilow (1908), 17 
p. L. K. 643 ; 12 O. W. 11. 1016, 
1026.— CAN. 


6604 IV. .] — Police ought no 

either directly or indirectly to do any 
thing which may prevent the identifl 
cation of an accused person from boiii] 
absolutely independent, &; they 8houl( 
be most scrupulous in seeing that i 
so. — R. r. Murray & Mahone^ 
(No. 2), [1917] 1 W. W. R. 404; U 
Alta. L. R. 27.5 ; 27 Can. Crlm. Cas 
247 ; 33 D. L. R. 702.— CAN. 


5504 V. , ] — Records of the Finger 

Print Department are not in them- 


selves proof of previous convictions, 
even where acinised’s finger prints cor- 
respond with the finger prints on a slip 
setting forth certain convictions. Thei-e 
must also be evidence identifying 
accused with the person who appeal’s, 
from such certificate, to have been 
convicted. — K. v. .Iackson ( 1917 ), 
C. P. D. 264.— S. AF. 

PART XIV. SECT. 1, SUB-SECT. 1. 

d. Matters within discretion of 
judue at trial — Reservation of points of 
law.] — Whore a prisoner, whether 
defended or undefended, himself asks 
that a jioint of law be reserved, it lies 
in the discretion of the judge to reserve 
such point. — U. v. HiDDlii^TON (1889), 
10 N. S. W. L. R. 280.— AUS. 

e. — — To grant or refuse post 
ponement of trial — Not “ a, question Oj 
law.*'] — The exorcise of judicial dls 
crotioii by a judge in granting or re 
fusing the postponement of a trial if 
not “ a question of law ” upon whlcl 
a case may bo reserved under Crimina 



Part XIV. — ^Appeal to Court op Criminal Appeal. 


501 


Act. — R. V, .Tefferson (1908), 72 .T. P. 467 ; 24 
T. L. R. 877 ; 1 Cr. App. Rep. 95, O. 0. A. 
Annotations: — Consd. R. v. Alexander (1UT3), 101) L. T. 

745. Refd. R. V. GUbert (1914), 81 L. J. K. R. 1424. 

5514. .] — Applt. was indicted for libel. 

Before the trial a jury was empanelled to inquire 
whether he was fit to plead. They found that he 
was insane & unlit to plead. Thereupon the 
judge ordered him to be detained during His 
Majesty’s pleasure. Appln. was made for leave 
to appeal against that order : — Held : as applt. 
had not been convicted on indictment within 
Criminal Appeal Act, 1907 (c. 23), s. 3, no appeal 
would lie.— R. v. Larkins (1911), 105 L. T. 384 ; 
76 J. P. 320 ; 27 T. L. R. 438 ; 55 Sol. Jo. 
501 ; 22 Cox, C. C. 598 ; 6 Cr. App. Rep. 194, 
C. C. A. 

5515. Plea of Insanity set up after trial.] — If a 

plea of insanity is set up after the trial, the ct. 
will not interfere unless applt. would obtain 
some benefit from the exercise of its powers under 
Criminal Appeal Act, 1907 (c. 23), s. 5 (4). — K. v. 
Dench (1909), 2 Cr. App. Rep. 281, C. C. A. 

5516. .] — Tlie defence of insanity ought to 

be raised at the trial, not for the fir.st time in 
the Ct. of Criminal Appeal. — R. r- lb- Vere (1909), 
2 Cr. App. Rep. 19, C. C. A. 

5517. Matters within discretion of judge at trial 
— Separate trials of persons jointly indicted.] — 
Wlien i)risoners are jointly indicted A appln. is 
made for them to be tried separately the matter 
is one for the discretion of the judge ; but such 
discretion must be exercised judicially. But even 
if it had been exercised judicially the conviction 
would be quashed if it appeared to the Ct. of 
Criminal Appeal that a miscarriage of justice had 
resulted from prisoners having been tried together. 
— R. v, Gibbins a Proctor (1918), 82 J, I\ 287, 
C. C. A. 

5518. .] — If a co-prisoner doc^s not 

apply to be tried separately, no objection on the 
ground of a joint trial will be entertained by the 
Ct. of Criminal Appeal. — K. v. Baker (1909), 2 
Cr. App. Rep. 249, (\ C. A. 

5519. Separate hearing of appeals.] — 

It. is witliin the discretion of the judge at the 
trial whether defts. jointly indicated shall be 
tried severally, A unless one luis been prejudiced 
by such joint trial this ct. will not interfere, 
though it may lu'.ar appeals of such defts. separ- 
ately. — R. V. Bywaters (1922), 17 Cr. App. Rep. 
60, C. C. A. 

5520. Putting prosecution to election of 

counts.] — The ct. of trial has a discretion as to 
putting the prosecution to election when there is 
a multiplicity of counts from wliich there is no 
appeal, A the conviction of applt. was quaslied 
where evidence of a previous conviction was 
wrongly admitted. — R. v. Curtis (1913), 29 
T. L. R. 512 ; 9 Cr. App. Rep. 9, C. C. A. 
Annotation : — Refd. H. v. Seham Yousry (1914), 84 L. J. 

K. R. 1272. 

5521. .] — Prisoner, who was charged 

with publisliing a defamatory libel, pleaded hiter 
alia justification. A replication to the plea was 
filed during the coui*se of the trial. The fact 
that, in the course of the trial, counsel for the 
prosecution referred to the contents of certain 
documents which were not admissible in evidence 


Code, s. 1014. — R. v. Mulviiiill (1914), 
19 B. C. R. 197.— CAN. 

f. 7 Refusal of permission to 

recall wUness in order to impeach her 
credit .] — The refusal of permission to 
recall a witness in order to lay a 
foundation for evidence impeaching: 
her credit by contradicting a previous 


afforded no ground for quashing the conviction, 
as the irregularity could not, in the circumstances 
of the case have infiuenced the verdict of the 

jury* 

On behalf of applt. it was said that the prosecu- 
tion ought to have been put to their election. It 
is sufficient to say that the question of election is 
one which the ct. in its discretion may grant or 
refuse (Lord Coleridge, J.). — R. v. Seiiam 
Yousry (1914), 84 L. J. K. B. 1272 ; 112 L. T. 
311; 31 T. L. K. 27; 24 Cox, C. C. ,523 ; 11 
Cr. App. Rep. 13 ; 78 J. P. Jo. .521, C. C. A. 
An7iotfUion .‘—-Retd. R. v. Gibbins A Prod or (1918), 82 
J. P. 287. 

5522. .] — (1) The discretion of a 

judge in putting the prosecution to (4ect as to 
the charges to be proceeded witli will only be 
reviewed in a case of manifest injustice. 

(2) If counsel deliberately refrains from calling 
witnesses in the (;t. below, the Ct. of Criminal 
Appeal will be slow to give leave to call them on 
the appeal, A will only do so in exceptional 
circumstances. — R. v. Starkie, [1922] 2 K. B. 
275 ; 91 L. .1. K. B. 663 ; 86 .1. P. 7 4 ; 38 T. 1.. R. 
181; 66 Sol. .To. 300; 16 Cr. App. Rep. 61, 

C. C. A. 

5523. Allowing witness to be treated as 

hostile.] — The (d. will not as a rule permit an 
appeal on the ground that the trial judge wrongly 
allowed a witness to b(*. treai-ed as hostile. — R. ik 
Williams (1913), 77 ,1. P. 210 ; 29 T. L. R. 188 ; 
8 Cr. App. Rep. 133, C. C. A. 

Annotation: — Mentd. R. r. White (1 922), 17 CT. App. Rep. GO. 

5524. Admission of rebutting evidence.] — 

(1) WhetRer or not rebutting evidence on the 
part of the prosecution ought to be admitted at 
a criminal trial after the close of tlie evidence 
for the defence is a matter in the discretion of 
the Judge at the trial. 

(2) A summing up, criticised for misdirection, 
must be considered as a whole. 

(3) The rule that the jury must not separate 
during a trial for murder does not mean that in 
no circumstances must they physically part from 
one another. The rule is subject to the qualifica- 
tion that upon an emergency, or where it is 
necessary, a juror may leave the rest/ of his fellows. 
— R. p. Chippen, [1911] 1 K. B. 119; 80 L. J. 
K. B. 290 ; 103 L. T. 705 ; 75 J. P. 141 ; 27 
T. I.. H. 09 ; 22 Cox, C. C. 289 ; 5 Cr. App. Rep. 
255 C. C. A. 

Annotations : — As to {I ) Apld. R. V. vSullivan. [1923] 1 K. B. 
47. Oenerally, Refd. R. v. Foster (1911), G Cr. App. Rep. 
196 ; R. V. Wilson, I^ewis & Havard (1911 ), G CT. App. Rep. 
125. 

5525. Comment on failure of defendant to 

give evidence — Or not calling particular witness.] — 

The ct. will not review a judge’s comment on 
deft.’s not giving evidence nor on his not calling 
a particular person. — R. v. Voisin, [1918] 1 
K. B. 531 ; 87 L. J. K. B. 674 ; 118 L. T. 654 ; 
82 .1. P. 96 ; 34 T. L. R. 263 ; 62 Sol. Jo. 423 ; 
26 Cox, C. C. 224 ; 13 Cr. App. Rep. 89, C. C. A. 

Annotation: — ^Menid. R. v. Cook (1918), .34 T. L. R. 515. 

5526. Discharge of jury.] — The right to 

discharge a jury is entirely witliin the discretion 
of the judge who tries the case, A the Ct. of 
Criminal Appeal has no jurisdiction to review the 
exercise of that discretion. A jury, however, 

dischargre of a jury during tho courwo 
of a trial is a matter solely within tho 
jurisdiction of the trial judge, & his 
discretion is not open to review on 
appeal. — R. v. Bordenink, [1919J 
1 W. W. R. 968 ; 45 D. L. R. 470.— 
CAN. 

g, J’o grant or refuse a 


statement made by her is a matter 
wholly in the discretion of the trial 
judge, & an appellate ct. should hesi- 
tate to interfere with the exercise of 
that discretion. — R. v. Schraba, (19211 
3 W. W. R. 107 ; 31 Man. L. R. 275.— 
CAN. 

6626 i. Discharge of j ury. ] — The 
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Sect 1 . — The riffht of appeal : Sub-sects, 1 <£: 2.] .1. P. 340 ; 25 T. L. R. 582 ; 22 Cox, 0, 0. 141 ; 

■ , , 2 Cr. App. Kep. 180, C. C. A. 

should not bo discharged merely to enable the Annotation: — Mentd. H. v, Kichardson (1913), 8 Cr. App. 

prosecution to present a stronger case against l-'>9- 

prisoner on some other occasion. — li. v. IjEWis 5527. With a view to increasing term.] 

(1909), 78 L. .T. K. B. 722 ; 100 L. T. 970 ; 73 Beave to appeal against sentence granted with a 


separate trial when two indicted to- 
ffcther.] — ^Wlion two or more persoriH 
are chained toKretlior, the granting’ or 
ndasing of an application for a separate 
trial is in the diHcretion of the judge, 

where unch dlHcretion has been 
cxm;iHed, tiio Suproine Ct. has no 
]H)vvor to interfere. — H. v. Lico (1914), 
T. 1*. D. 299.— S. AF. 

h. Special leaee, — When vrardedA — 
In granting Hpeclal leave to appeal 
in criminal cases the High Ct. will 
follow tla^ practice of the Judicial 
(!oiniaittee of the Privy Council. — 
Eatiikk r. R. (1914), 19 C. L. R. 409.— < 
AUS. 

k. .] — The Appellate 

I)iv. follows the practice of the l‘rivy 
C^miicil with regard to appeals from 
convictions by a jury in criminal cases 
& will not review or interfeiHi with the 
courHo of such cases iinlcss it is shown 
that by a disregard of the form of legal 
jn’oeess or by some violation of the 
principles of natural Justice or othcr- 
wis(! substantial & grave injustice has 
been done.— R. v. Ridat (1913), App. 
W 299.— S. AF. 

l. — — .] — On indictment for 

att(unptirig to trade with the enemy 
contrary to the provisions of the 
Trading with tlie Enemy Act, 1914, on 
various dat(>H botli before &: after the 
])aHsing of that Act, the judge lield 
that the Act was not retrospective as 
to attoJiipts to trade with the enemy 
& that, as to the attomiits alleged to 
have taken ))lace after t,he passing of 
t he Act, there was no evidence to go 
to the jury, & directed the Jury to 
llnd a verdict of “ not. guilty,” which 
they did. The Crown having applied 
for special leave to appeal from the 
Judgment of acquittal or, alternatively, 
from the diroeliim of the judge: — 
JleUl : special leave to appeal siiuiihl 
be refused.- -R. v. Snow (1915), 20 
C. L. R. 315— AUS. 

m. .] — On complaint for 

pnldlshing information whicli jniglit 
be useful to the enemy the magistrate 
found that the inforinalioii publisliod 
was not of sucIj a character that it 
might bo directly or indirectly useful 
t.o the enemy, & (Usmissed the com- 
I)laint : — Held : tlie only question was 
what inference should be drawn from 
1/he facts, ife si)ecial hiave to appeal 
refused.— (.JouBKT v. Eovickin (1915), 
19 C. L. R. 502.— AUS. 

n. — — •.] — Special leave to 

appeal from a judgment of the Ct. of 
ApptJal for Ontario, under 00 «Sc 01 
Vict, c. 34, a. 1 (e), will not bo granted 
on the ground merely tliat tliere is 
error in sucli judgment ; nor when it 
is certain that a similar application 
to the Ct. of Appeal would be refused. — ■ 
A.-Q. OF ONTTAuro V. Scully (1902), 
33 S. C. R. 10.— CAN. 

o. — Leave to appeal 

to the Ct. of Criminal Appeal should 
not bo liglitly granted. — R. v. Lai 
Ping (1904 ), 25 C. L. T. 22 ; 11 B. C. R. 
102.— CAN. 

p. — ^ — Want of jurisdiciion 

to hear.] — An application for special 
leave to appeal to Supreme Ct. refused 
by the Ct. of Appeal on the ground 
that there would be no jurisdiction to 
entertain tlie appeal if leave were 
granted. — R. v. Manitoba Grain Co., 
Ltd., [1922] 3 W. W. R. 560.— CAN. 

q. Special circumstancea must 

he shoum.] — The High Ct. has, under 
Judiciary Act, 1903-1912, s. 35 (1) (5), 
an unfettered discretion to grant or 
refuse special leave in every case, but 
a primd facie ease showing special 
circumstances must be made out. — 


Eathkr V. R. (1015), 20 C. L. R. 147. 

—AUS. 

r. Only after trial or conviction .] — ■ 
R. V. Lalanne (1879), 3 L. N. 16. — • 

CAN. 

B. On questions of law.] — Under 
C. S. U. C., c. 112, any question of law 
which may have arisen on a criminal 
trial may lie reserved for tlie con- 
sideration of superior cts. of common 
law.— R. »?. Bikbkll (1882), 1 O. R. 
514.— CAN. 

t. Must he some particular 

question .] — The power to reserve a 
question of law arising on a criminal 
trial neans that some particular qui^s- 
tioii of law must he stated. — R. v. 
Moke, [1917j 3 W. W. R. 575.— CAN. 

a. — — Criminal Code^ s. 1024 A.] 
--The “conflict” referred to in 
Criminal Code, s. 1024 A, must he 
one on a question of law. — -It. v. Janon- 
HKY (1922), 65 I). L, R. 83 ; 37 C?au. 
(!rim. Cas. 226 ; 63 S. C. R. 223. — CAN. 

b. Second application with new 
material .] — Whore defts,’ appliC/at/ions 
for orders 7iisi to (luasli convictions 
were refused ou the ground of non- 
compliancc with 1/lie statute I’lilc 
requiring a recognisance & alfldavit of 
justification to be Hied: — Held: the 
indulgence of the ct. ought not to be 
extended In favour of fresh applica- 
tions made by dofts. upon new' material 
supplying the defet’ts. — R. v. Richard - 
HON, R. V. Addihon (1889), 13 i^. U. 
303,— CAN. 

c. .1 — After the dismissal of 

a case reserved on the application of 
the accused, a second aiiiilication, 
although upon now grounds, is to be 
discouragtHl. — R. v. Belh Singh (1915), 
27 Can. Crim. Cas. 40. — CAN. 

d. On refusal to reserve case — 
Writ of error .] — Whether the iiolicc ct.. 
is a. <5t. of justice within 32 & 33 Vict. 
c. 21, s. 18, or not, is a (lucstion of Jaw 
^^ilich may he reserved by the judge 
at. the trial, under C. S. U. C., c. 112, 
s. 1 , where it does not appear by 
the record in error that the jmlge 
refused to reserves such qu(‘Htion it 
cannot he considered upon a writ of 
error. — R. v. Mahon (1872), 22 C. V. 
246.— CAN. 

o. .] -On trial for “as- 

sault with intent to murder,” cer- 
tain evidence was ttuidered f(»r the 
Crown, w'hieh prisoner’s counsel ob- 
jected to as inadmissible. The evi- 
dence wnis admitted, & prisoner’s 
counsel then applied to liave a case 
reserved. The judge refused the 
application: — Held: a writ of error 
does not lie upon such refusal, IS, 
Criminal Procedure Act, s. 266, is a 
restriction, & not an enlargement, of 
the common law scope of writs of 
error. — -R. v. Gilboy (1889), 7 Man. 
L. R. 04.— CAN. 

f. .1 — Whore the ct. appealed 

from has affirmed the refusal to reserve 
a case moved for at a criminal trial on 
two grounds, & is unanimous as to one 
of such grounds, hut not as to the 
other, the supremo ct. ou appiuil can 
only take into consideration the ground 
Of motion in which tliere wa*s dissent. — • 
McIntohit V. R. (1894), 23 S. C. R. 
180.— CAN. 

g. Court of Appeal cannot 

give judgmerU on me.rits—Even with con- 
sent of parties .] — On an application for 
leave to appeal from the decision of a 
trial judge, refusing to state a reserved 
case under Criminal Code, s. 1014, the 
coiisont of the imrtles cannot give 
the ct. jurisdiction to treat the matter 
as one arising on a case actually re- 


served, & so give judgment on the 
merits. — R. v. Graves (No. 2) (1912), 
12 E. L. li. 49 ; 20 Can. Crim. Cas. 
384.— CAN. 

aa. On weight of evidence.] — Prisoner 
was indicted for theft & was ac- 
quitted on the ground at insanity : — • 
Held : the judge could not reserve a 
case depending upon the weight of 
evidence, & the question reserved, 
whether there was evidence of insanity 
as reijuirod by s. 736 of the code, was 
within th(5 priiKjiple decided. — R. v. 
PiiiNNEY (No. 2) (1903), 36 N. S. R. 
288.— CAN. 

bb. Where new trial granted.] — An 
appeal to the Supreme Ct. of Canada 
does not lie in cases where a new trial 
has been granted by the Ct. of Appeal, 
under Criminal Code, 1892, ss. 742 to 
750 inclusively.- — Viau v. R. (1898), 
29 S. C. R. 90. — CAN. 

CO. Jiegulalvd hy Cruninal Code.] — • 
Criminal appeals are regulated by 
the provisions of the C’riminal Code. — - 
Rite v. R. (1900), 32 S. C. R. 480.— 
CAN. 

dd. Derisions of English Court of 
Cr iminal Ajrpeal noi binding in Alberta. ] 
— R. V. GiRVlN (1911), 18 W. L. R. 
482 ; 20 W. L. R. 130 ; 45 S. C. R. 
107.— CAN. 

ee. After acquittal — By complain- 
ant.]-— Doit. was indicted for theft 
under Criminal Code, s. 305 (a). The 
theft w'as admitted, but it was con- 
tended that there was evldeneo of 
insanity at the time of tlie act. The 
judge eliarged jury that there w'as no 
sucli evidence, that the cose did not 
come within s. 736. The jury having 
found tlie prisoner not guilty, two 
questions wore reserved for the opinion 
of t he ct. : (1) Whether there W'as 
evidence of Insanity as required hy 
s. 736 ; (2) if not, whether there should 
he a new trial. Upon motion to quash 
the case reserved on t/ho ground that 
wdiere there had been an acquittal the 
Oowm could not have a case reserved 
or an appeal : — Held : the motion 
must be (lismissed, & the case pro- 
ceeded with, t-o asc/ertaln whether 
there ^vas evldontjo of insanity sufficient 
in law for submission to the jury. — 
R. V. I’liiNNEY (No. 1) (1903), 36 
N S. K. 264.— CAN. 

ff. .] -Under s. 719 of 

the Code a complainant has no right 
to appeal from an acquit tal of accused 
unless he “ thinks iiimsclf aggrieved ” 
hy such acquittal. — R. v. SUCKLING, 
[1920] 3 W. W. R. 89.— CAN. 

gg. Court cannot go outside re- 
served case,.] — The ct. cannot travel 
outside the reserved case in search of 
facts, as the effect of the evidence 
shoultl be snminarised in presenting 
the case, & the jurisdiction of the ct. 
being statutory, tlie case to be accented 
as presented. — R. v. Hayneh (I914h 14 
E. L. R. 457 ; 23 Can. Crim. Cas. 101. 
—CAN. 

hh. Death of appellant before hear- 
ing.] — M. & N. were convicted of 
criminal breach of trust, & each was 
seutenced to one year’s rigorous im- 
prisonment & flue of R. 1,000. Both 
prisoners appealed to tho High Ct. N. 
died pending his appeal. One of tho 
relatives of N. applied to the High Ct. 
to set aside the conviction & order tho 
fine to be refimded : — Held: on N.’s 
death his appeal abated under Code 
of Criminal Procedure (Act X. of 1882), 
8. 431.— Re Nabi Shah (1894), I. L. R. 
19 Bom. 714.— IND. 

kk. On questions of fact.] — The Ap- 
pellate Div. is slow to interfere with 
the ffudiugs of Judges & magistrates 
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view to increasing the term. — R. v, James (1923), 
17 Or. App. Rep. 155, C. C. A. 

6528. Certificate granted — Only where Judge has 
doubt on case.] — A certificat/e of appeal should 
only be granted when the learned judge has a 
doubt about some point in the case. — R. v, 
Langley (1923), 17 Or. App. Rep. 199, O. 0. A. 


Sub-sect. 2. — Against Conviction. 

5529. Special verdict of insanity — Trial of 
Lunatics Act, 1883 (c. 38), s. 2 (1).] — R. v. Van 
Waas (1908), 72 J. P. Jo. 305, C. O. A. 

5530. .] — There i.s an appeal against 

the special verdict allowed by sect. 2 (1) of the 
above Act. — R. v. Ireland, [1910] 1 K. B. 054 ; 
79 1.. J. K. B. 338 ; 102 L. T. 008 ; 71 J. P. 200 ; 
20 T. L. R. 207 ; 54 Sol. Jo. 543 ; 22 Cox, C. C. 
322 ; 4 Cr. ^p. Rep. 74. 

Annotations : — Gonsd. Felstead v. R., [1014 ] A. C. .YM. 
Re!d. li. V. Machardy, 11911] 2 K. B. 1144. Mentd. 
Oaten V. A'.ity, [1919] 2 K. B. 278. 

5531. .] — Tliere is no appeal against 

that j)art of a special verdict under sect. 2 of the 
above Act, which finds deft, to be insane. — K. v, 
Machardy, [1911] 2 K. B. 1144; 80 L. J. K. B. 
1215 ; 105 L. T. 550 ; 70 J. P. 0 ; 28 T. L. R. 2 ; 
55 Sol. Jo. 757 ; 22 Cox, C. C. 014 ; 0 Cv, App. 
Rep. 272, C. C. A. 

AnnotuHo/is :~-Con8d. R. u. Hill (1911), 10r> L. T. 751; 
Felatead R., [1914] A. C. 594. 

5532. .] — A special verdict given 

under sect. 2 of the above Act, is one & indivisible, 
& is a verdict of acquittal. Therefon^ accused 
who by the special verdict is found guilty of the 
act charged, but insane at the time is not a 
convicted person within Criminal Appeal Act, 
1907 (c. 23), s. 3, &; cannot appeal from that part 
of the vfirdict which finds that he was insan<? at 
the time of doing the act. — Felstead v, R. [1914] 
A. C. 534 ; 83 L. J. K. B. 1132 ; 111 L. T. 218 ; 
78 J. P. 313 ; 30 T. L. R. 409 ; 58 Sol. Jo, 534 ; 
24 Cox, C. C. 243 ; 10 Cr. App. Rep. 129, H. L. ; 
afff/. S. C. nom. R. v. Felstead (1913), 30 
T. L. R. 143, C. C. A. 

Avnotatiuns : — Apld. R. r. Taylor, [1915] 2 K. B. 709. 
Refd. Oaten Auty, (19191 2 K. B. 278 ; Public Prosocu- 
tioiiH Director v. Beard, [1920] A. C. 4 79. Mentd. lie 
Houghton, HouHfhton v. Houghton, [1915] 2 Ch. 17.‘L 

5533. .] — The Ct. of Criminal Appeal 

has no jurisdiction either under Ciiminal Appeal 
Act, 1907 (c. 23), or in a case stated under Crown 
Case.s Act, 1848 (c. 78), s. 1, to entertain an appeal 
by a person against whom a special verdict has 
been found that he was guilty of the act charged 
against him, but that he was insane at the time, 
inasmuch as he is not a convicted i)erson within 
the above-mentioned statutes. — R. v, Taylor, 
[1915] 2 K. B. 709 ; 84 L. J. K. B. 1671 ; 113 
L. T. 513 ; 79 J. P. 439 ; 31 T. L. R. 449 ; 59 
Sol. Jo. 530 ; 25 Cox, C. C. 84 ; 11 Cr. App. Rep. 
198, C. C. A. 

5534. Summary conviction — As incorrigible 
rogue.] — No appeal lies to the Ct. of Criminal 


Appeal under Criminal Appeal Act, 1907 (c. 23), 
s. 20 (2), from a conviction of a person as a rogue 

vagabond at petty sessions, where he is com- 
mitted witli hard labour until tJie next general or 
quarter stissions of the peace as an incorrigible 
rogue under Vagrancy Act, 1824 (c. 83), s. 5, & is 
there sentenced to imprisonment with hard labour, 
although an appeal does lie under tliat sect, with 
leave, against the sentence imposed by quarter 
sessions. — R. v. Brown (1908), 72 ,T. P. 427 ; 
1 Cr. App. Rep. 85, C. C. A. 

Aniwiation : — -Consd. R. v. Johnwon, [1909] 1 K, B. 4.'19. 

5535. .] — Applt. was convicted be- 

fore the magistrates at pett^y scissions of being an 
incoiTigible rogiK^ within V^agrancy Act, 1824 
(c. 23), s. 5. Although twice befon^ convicted of 
being an idle A disorderly piirson, he had never 
been convicted of being a rogue & vagabond 
within se(*4.. 4 of the Act. Be was sent to quarter 
sessions to be dt‘alt witli, A was tliere sentenced. 
Applt. petitioni'd the Home Secretary against his 
sentence who referred Hie case to tlie Ct. of 
Ciiminal Appeal und(T Criminal Appeal Act, 
1907 (c. 2.3), s. 19 {(() :—-Held : a pei*son sentenced 
by quarter sessions as an iiic^orrigible rogue can 
appeal against tlie sentenc(‘, but not against the 
conviction, A apyJt, notr having been at some 
former time adjudged t.o Ix^ a rogue A vagabond 
A duly convicted thereof, quarter sessions had no 
power to sentencii him as an incorrigible rogue. — 
R. V, .Johnson, [1909] 1 K. li. 439 ; 78 L, J . K. B. 
290 ; 100 L. T. 464 ; 73 J. P. 135 ; 25 T. L. R. 
229; 53 Sol. Jo. 288 ; 22 Cox, C. C. 43; 2 Cr. 
Api>. Rep. 13, C. C. A, 

Annotation : — Consd. Ji. v. Evuuk, [1915] 2 K. B. 702. 

5536. .]— R. V. Lewis (1910), 4 

Cr. App. Rep. 52, C. V. A. 

5537. After plea of guilty.] — Only under ex- 
ceptional circumstances will tJie ct. be induced to 
grant leave to reopen a case in which prisoner has 
pleaded guilty. — R. v, Lucas (1908), 1 Cr. App. 
Rep. 61, C. C. A. 

Antwtation .'— Reid. R. v. Vorney (190!)), 2 Cr. App. Rep. 

107. 

5538 . ,] — For leave to be granted where 

applt. had pleaded guilty special circumstances 
would liave to be shown, such as those where 
there was ground for saying there had been a 
mistake (Lord Aj.verstone, C.J.). — R. v. Brock 
(1908), 72 J. P. Jo. 365, C. C. A. 

6539. Of offences not committed.] — R. v, 

Verney (1909), 73 J. P. 288; 2 Cr. App. Rep. 
107, C. C. A. 

Annotation .—Refd. R. V. Alexaudor (1912), 70 ,T. 1\ 215. 

5540. Plea due to mistake — Misstatement 

of law by judge.] — If deft, pleads guilty, owing to 
a misstatement of the law by tlie judge, the ct. 
will quash the conviction. — R. v. Alexander 
(1912), 107 li. T. 240 ; 76 J. P. 215 ; 28 T. L. R. 
200; 23 Cox, C. C. 140; 7 Cr. App. Rep. 110, 
C. C. A. 

5541. .] — On an appeal on the ground 

that applt. pleaded guilty by mistake, the ct. will 
satisfy itself on the facts whether he really did 


upon questions of fact, but in special 
cases where there are circumstances 
wiilch convince the ct. that, making 
all allowance for the considerations of 
the manner & demeanour of witnesses, 
the ct. below should have entered a 
different finding, it will allow tlio 
appeal. — R. v. Mpeta (1912), App, D. 
668.--S. AF. 

PART XIV. SECT. 1, SUB-SECT. 2. 

s. On vointa not raised at the 
trial.] — After the conviction of a 
prisoner, sentence was defeiTcd pend- 


ing an appeal to tho full ct. & certain ] 
points wore reserved. After the rising 
of the ct. & during vacation the 
prisoner’s attorney submitted certain 
other points to tho judge in his 
chambers, A they were included in tlie 
special case : — Held ; such points were 
not properly submitted within Criminal 
Law Amendment Act, s. 422, & could 
not be considered.- — R. v. Dean & 

132; 12 N.' S. W: W. N. 141.-— AUS. j 

t. Conviction must he ahown to he 
erroneous on admiXtod facta.] — On an 


application for Jeavo to appeal to Ct* 
of Criminal Appeal it is essential that 
appet. should establish that there is 
something arising out of the admitted 
facts which indicates that the verdict 
of tho jury was erroiioous. — J effuies 
V. R. (1916), 18 W. A. L. R. 143.— 
AUS. 

a. Not where evidence sufficient to 
ut evidence of aA:com- 

JlUVV DlJlCtJ. BACblAiJUU. 

to a person convicted of incest where 
there was sufHcieut evidence to convict 
prisoner without- the woman’s evidence. 
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1. — The right of appeal: Suh^sects. 2 & S. 
Sects. 2 &S.] 

not understand the effect of liis plea. — R. r. 
Rhodes (1914), 11 Or. App. Rep. 33, O. O. A. 
Annotation.: — ^Reid. 11. v. Golatlian (1915), 112 L. T. 1048. 

5542. .] — In the absence of mistake, 

this ct. will not entertain an appeal after a plea 
of guilty pleaded on the advice of counsel. — R. 
Fordk, 1.1923] 2 K. B. 400 ; 92 h. ,1. K. B. 501 ; 
128 L. T. 798 ; 87 .1. P. 70 ; 39 T. L. R. 322 ; 67 
Sol. Jo. 539 ; 27 Cox, 0. 400 ; 17 Cr. App. Rep. 
99, C. C. A. 


Sun-sECT. 3. — Against Sentence or Order. 

5543. Sentence fixed by law — Sentence of death 
— Criminal Appeal Act, 1907 (c. 23), s. 3.] — R. v. 

IjORD (1908), 52 Sol. .To. 740 ; 1 Cr. App. Rep. 
no ; 72 J. P. .To. 400, C. 0. A. 

5544. .] — The Ct-. of Criminal 

Appeal has no jurisdiction to extend the time for 
appealing, or apidying for leave to appeal against 
a conviction involving sentence of death, or 
against such sentence, which is fixed by law. 

On a conviction for murder the sentence is one 
which is fixed by law, therefore there is no right 
of appeal. The commutation of the sentence to 
j)enal servitude for life is not a sentence of law. 
It is the exercise of the prerogative of mercy 
which rests with the Sovereign. It was on the 
recommendation of the Home Secretary that the 
Sovereign commuted the sentence, & from that 
there can be no appeal (Lord Reading, C.J.). — 

K. V . Twynham (1920), 90 L. J. K. B. 586 ; 124 

L. T. 286 ; 85 J. P. 48 ; 26 Cox, C. C. 078 ; 15 
Cr. App. Rep. 38, C. C. A. 

5545. Sentence commuted by Home Secretary — 
Sentence of death — Commuted to penal servitude 
for life.] — R. V. Loud, No. 5543, ante. 

5546. .] — R. V . Twynham, No. 

5544, ante. 

5547. Sentence of imprisonment — Com- 

muted to detention in Borstal Institution.] — There 
is no appeal from the commutation by the Home 
Secretary of detention in a Borstal Institution to 
ordinary imprisonment, under Prevention of 
Crime Act, 1908 (c. 59), s. 7.— R. v. Keating 
(1910), 103 1.. T. 322 ; 74 .1. P. 452 ; 26 T. L. R. 
686; 22 Cox, C. C. 343 ; 5 Cr. App. Rep. 181, 
C. C. A. 

5548. After plea of guilty — Variation of sen- 
tence.] — Where prisoner appeals against a sentence 
passed upon him at the trial in respect of an 
offence to wliich he has pleaded guilty, the Ct. of 
Criminal Appeal has no power, if it is necessary 
to set that sentence aside, to substitute another 
in its i>lace under Criminal Appeal Act, 1907 
(c. 23), s. 4 (3). — R. V . Davidson (1909), 100 L. T. 
623 ; 25 T. L. R. 352 ; 22 Cox, C. C. 99 ; 2 Or. 
App. Rep. 51 ; 73 .7. P. .To. 100, C. C. A. 

Arinotation U. v. EttridffO, [1909] 2 K. B. 24. 

5549. — — ,] — Where prisoner pleads 

guilty at his trial the Ct. of Criminal Appeal has 
power to quash the sentence passed upon him &, 
to substitute such other sentence, warranted in 


law, as they think ought to have been inflicted. — 
R. V. Ettridge, [1909] 2 K. B. 24 ; 78 L. .1. K. B. 
479 ; 100 L. T. 624 ; 73 J. P. 253 ; 25 T. L. R. 
391; 53 Sol. Jo. 401; 22 Cox, C. C. 101 ; 2 
Cr. App. Rep. 62, C. C. A. 

Annotation : — Folld. 11. v. Woodman (1909), 2 Cr. App. Hep. 
67. 

5550. Sentence on breach of recognisances.] — 

Qu. : whether under Criminal Appeal Act, 1907 
(c. 23), s. 7, there is an appeal against conviction 
for breach of a recognisance. — R. p. Callaghan 
(1913), 8 Cr. App. Rep. 185, C. C. A. 

5551. Sentence as incorrigible rogue — By quarter 
sessions.] — R. v. Brown, No. 5534, ante. 

5552. .] — R. V . Johnson, No. 5535, 

ante. 

5553. Order for payment of costs — Evidence as 
to means heard by court.] — R. v. Howard (1910), 
6 Cr. App. Rep. 17, C. C. A. 

5554. Order for restitution of property.] — On an 

appeal by prisoner against a conviction to the 
Ct. of Criminal Appeal in a case whei*e an order 
for the restitution of stolen goods has been made, 
the person against whom it was made has no 
right, either under Criminal Appeal Act, 1907 
(c. 23), s. 6 (2), to apply to that ct. to annul or 
vary such order, but can only be heard if the ct. 
proposes to annul or vary it. — tl. v . Elliott, 
[1908] 2 K. B. 452; 77 L. J. K. B. 812; 99 
\j. T. 200 ; 72 J. P. 285 ; 24 T. L. R. 645 ; 52 
Sol. Jo. 535 ; 21 Cox, C. C. 666 ; 1 Cr. App. Rep. 
15, C. C. A. 

As to appeal against expulsion order .] — See 

Aliens, Vol. II., pp. 193-197. 


Sect. 2.— TIME LIMIT FOR APPEAL— 
EXTENSION OF TIME. 

5555. Notice of appeal or of application for leave 
to appeal — On point of law.] — R. v. Westacott, 
No. 5900, post. 

5556. .] — Where applt. was two or 

three days out of time in his appeal the ct. granted 
an extension of time to I'aise a point of law. — R. v. 
Jackson (1909), 3 Cr. App. Rep. 166, C. C. A. 

5557. Ignorance of time limit,] — Applt. 

was indicted for maliciously inflicting grievous 
bodily harm upon Mary Pearson. He was found 
guilty, & sentenced to live years’ penal servitude, 
i ie ax) plied for leave to appeal, giving as a reason 
for the delay that he did not undei'stand that an 
appeal had to be lodged within ten days, as he 
was comxffetely unnerved by the severity of his 
sentence. An extension of time granted. In- 
quiries had been made about the woman Pearson. 
She married a man seventeen years ago, & left 
him to live with applt. She then left applt. & 
lived with another man, who bore the name of 
Peamon. She had been several times convicted 
for assaults, & was a common XR’O'^titute. She 
was made allowances of money by Pearson, & it 
was suggested that applt. went to attempt to 
obtain some of it. At the trial the recorder 
thought the woman was respectable, & that 
applt. had been instrumental in breaking up the 

power given by above sect, to a judge 
of the Huprorrio Ct. of Canada, to ex- 
tend the time for the service on the 
A.-G. of notice of an appeal in reserved 
thrown cose may be exercised after 
the expiration of the time limited by 
the Code for the service of such notice, 
—Gilbert r. R. (1907), 38 8. C. R. 
207 ; 27 C. L. T. 158.— CAN. 

e. After verdict — Before sen- 

tence , \ — After verdict, but before sen- 


— R. V . Gallant (1922), 65 D. L. R. 
538 ; 37 Can. Crim. Cas. 234.— CAN. 

b. After plea of guilty — On techni- 
cal paint .] — -In a review case the ct. 
will not, whore the accused has pleaded 
guilty, upset a finding on a twhnical 
point.— R. V. 


PART XIV. SECT. 1, SUB-SECT. 3. 

0. SerUcnce fixed by loir.] — When 


a statute proscribes a definite penalty 
for an offence, the Imposition of a 
penalty other than the one prescribed 
is irregular, & the conviction will be 
set aside . — Ex p. Wilson (1877), 1 
P. & B. 274.— CAN. 

PART XIV. SECT. 2. 

d. Notice of appeal or of applica- 
tion for leave to appeal — Criminal Code, 
R. S. C., 1906, c. 146, s. 1024.]- The 
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home : — Held : in view of the facts wliich had 
since come to the knowledge of the ct., the sentence 
must be reduced to eighteen months hard labour. 
— R. V, Dickinson (1909), 2 Cr. App. Rep. 78, 
0. O. A. 

6558. Appeal not entered on ground of 

expense.] — Extension of time for appealing was 
allowed on the ground that at the time of his 
conviction applt. was under the impression that 
to appeal against his conviction would entail 
expense which he was unable to meet. — R. v, 
ViLLARS (1909), 3 Cr. App. Rep. 240, C. C. A. 

5559. Term of detention as habitual 

criminal — Within discretion of Home Secretary.] — 

R. r. Aston (1910), 4 Cr. App. Rep. 19, C. C. A. 

5560. Effect of long delay — Discretion of 

court.] — The Ct. of Criminal Appeal will 
require substantial reasons to be advanced before 
they will grant an extension of time for giving 
notice of appeal, or of application for leave to 
appeal, under Criminal Appeal Act, 1907 (c. 23), 
s. 7 (1), at all events where the delay is other 
than slight. — R. Rhodes (1910), 74 .1. P. 380 ; 

5 Cr. App. Rep. 3.5, C. C. A. 

Annotation : — Refd. R. V Rigby (1923), 128 L. T. 800. 

5561. Interests of prisoner in other 

hands.] — When the ground of an appln. for 
extension of time for leavt^ to appeal is that applt. 
believed that his interests were in other hands, 
the ct. will not entertain the appln. when tluire 
has been undue delay. — R. ly, Wiujams (1911), 

6 Cr. App. Rep. 1.58, C. C. A. 

5562. .] — Applt. was convicted 

of housebreaking, & was sentenced to imprison- 
ment. Applt. had served that; sentence A was 
released from prison six months before the appln. 
His character liad been good. Api^lt. was a 
soldiei', & tlie case liad now been t aken up on liis 
behalf by some of the officers of his regiment, 
who had appealed to the Home Office. Some 
suspicion was thrown on another man in the same 
regiment, who had been convicted of other stealing ; 
with the property stolen by him was found one 
of the articles stolen in the housebn^aking for 
which the applt. was convict ed : — Held : leave 
to appeal would be granted. — R. v. Williams 
(1912), 8 Cr. App. Rep. 71, C. C. A. 

5563. .]— When an api)ln. is made 

much out of time, ilu^ ct. will only grant it for 
strong reasons. — R. v. Watson (1912), 8 Cr. App. 
Rep. 4.5, C. C. A. 

5564. Prisoner with bad record.] — R. v. 

Hartlp^y (1913), 9 Cr. Ajip. Rep. 218, C. C. A. 

5566. Conviction against co-offender — 

quashed.] — R. v. Priestley (1914), 10 (h*. App. 
Rep. 37, C. C. A. 

6566. Discretion of court.] — If the ct. 

tliinks that there was no case to be .put to the 
jury it will quash the conviction. 

If the ct. thinks there has been a miscarriage 


teace, it is too late to move for a 
reserved case. — R. v, Pertklla, R. v. 
Lek Chuno (1908), 14 B. C. R. 43. 

CAN. 

f. Effect of long delay — 

After sentence served.] — There is no 
general rule that after serving his 
sentence a prisoner is absolutely dis- 
qualified from moving for a new trial 
on the ground that the verdict was 
against the weight of evidence. An 
application for a new trial on this 
wound must be made promptly ; & 
the fact that, with the assent of the 
Crown, leave has been granted by the 
Supreme Ct. to move the Ct. of Appeal 
for a new trial does not bind the Ct. 
of Appeal to go into the merits of the 
case li the application has not been 


of justice in respect of which there is no appeal, 
it will order facilities for an appeal to be given. — 
R. V. .Jackson A Reynolds [alias Roper) (1914), 
10 Cr. App. Rep. 28, (u A. 

5567. — - — .]— Tlu^ ct. will not- entertain 

an appln. for oxtensiori of time for l(‘ave to appeal 
except on strong grounds. — R. r. Kioby (1923), 
128 D. T. 800 ; 87 .1. P. 123 ; 39 T. L. R. 453 ; 
07 Sol. .Jo. 081 ; 27 Cox, C. C. 411 ; 17 Cv. App. 
Rep. Ill, C. C. A. 

5568. .] — The ct-. only grants an 

extension of time for apjiealing in exceptional 
cases. — R. v. Moore (1923), 17 Cr. Aj^p. Rep. 
155, C. C. A. 

5569. No power when sentence of death 

passed.] — The Ct-. of Criminal Appeal may 
amend a notice of an appln. for leave to appeal 
against a conviction on grounds involving ques- 
tions of fact, duly given under Criminal Afipeal 
Act, 1907 (c. 23), s. 7 (1), into a notice of appeal 
involving grounds of law only. On an appln. 
for leave to apjieal against a conviction for murder, 
where it appeared tluTC were grounds of law which 
could bo argued in favour of applt. tlu^ ct. made 
such an amendment, as by sect. 7 of the A(d- they 
wore prevented from extending the t-ime for giving 
notice of appeal. — R. v. Mead (1909), 73 .1. P. 
192 ; 53 Sol Jo. 378 ; 2 Cv. App. R(‘p. 17, C. A. 

5570. r. Twyniiam, No. 5514, 

ante. 


Sect. 3.— NOTICE OF APPEAL. 

5571. Grounds of appeal -Reference to court 
when insuthclent.] — R. v. Oliveu, No. 5598, 
post. 

5572. Should be stated in notice.] — 

C rounds of appeal shoidd be stat(*d in t he not-icci 
of appeal A not in wriM-tui st-atom(*nt-s addivssed 
to the ct. — R. V. Simpkins (1922), 17 Cr. App. Rep. 
1, C. C. A. 

5573. In general terms -When short- 

hand notes not yet available for counsel.] — Even 
when the shortiiand note of tluj trial is not in 
counsel’s hands, notii c^ of appeal must state, at 
least generally, the grounds A particulars relied 
upon.— R. r. Adler (1923), 17 (h*. Ap]L Rep. 105, 
O. C. A. 

5574. Not stated in the notice — Must be 

stated to court.] — When an appeal to ilie Ct. 
of Criminal Appeal is to be suiDported on a ground 
not stated in the notice, it should be mentioned 

I in counsel’s opening. — R. v. Lee Kun (1910), 32 
T. L. R. 225 ; 11 Cr. App. Rep. 293, C. C. A. 

5575. Misdirection — Particulars must be 

given with notice.] — Particulars of misdirection 
alleged as a ground of appeal should be givim in 
the notice of airpeal. 

The ct. should always have particulars of thr^ 


6572 i. Should be staled in notice. ] 

•The reproeentative of tlie Crown 
should bo served with a notice of 
motion sotting out the grounds of 
appeal. — R. v. Lai Pino (1904), 25 
C. L. T. 22 ; 11 B. C. R. 102.— CAN. 

5572 ii. — Tn all cases 

where leave to appeal is applied for, 
ample notice of tlie application must 
be given to the A.-G., & tlie notice of 
motion sliould set fortli the wounds 
relied on. — R. v. Vanbuskihk Poiiukr 
(1920), 48 N. B. R. 24 ; 57 D. L. R. 
513.— CAN. 

6675 i. Misdirection — Particu- 

lars must he given with notice.] — When, 
in a criminal appeal it is intended to 
rely on alleged misdirection, or to object 


made within a reasonable time. — R. i’. 
Hughes (1909), 29 N. Z. L. R. 239.— 

N.Z. 

PART XIV. SECT. 3. 

5571 i. Grounds of appeal — RefereiU'c. 
to court when insufftcient.] — Notice of 
appeal from a conviction for stealing 
in a dwelling-house disclosed that the 
only ground of appeal was whether 
identification conlcl be proved bv evi- 
dence of finger prints. The Registrar, 
considering that point of law was 
settled by authority, referred the 
appeal to the ct. for summary deter- 
mination, & the ct. dismissed the 
appeal summarily as frivolous. — R. v. 
Morris (No. 2), [1914] S. R. Q. 274.— 
AUS. 
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Sect, 3. — Notice of appeal. Sect, 4 : Sub-sects, 1 cfc 
2, A .&B.] 

misdirection complained of ; but the ct. has a 
discretion in the mattc^r (Lord Reading, O.J.). — 
II. V. Anon. (1910), 12 Or. App. Kop. 7, O. C. A. 

5576. .] — Substantial particu- 

lars of misdirection or of other objections to the 
summing up must always be set out in, or sent 
1.0 the Registrar of the Ct. of Criminal Appeal 
witli, the notice of appeal. If required, the 
Registrar will ask for further & better particulars. 
— VVyman V. Wyman (1918), 13 Cr. App. Rep. 103, 
C. C. A. 

5577. .] — In appeals on the 

ground of misdirection, the extent of the mis- 
direction suggested should bo carefully stated. — 
R. V, Hooley, Macdonat.d & Wallis (1922), 92 
L. J, K. B. 78 ; sub nom, R. v. Hooley, R. v, 
Macdonald, R. v. Wallis, 127 L. T. 228 ; 87 
,T. P. 4 ; 38 T. L. R. 724 ; 27 Cox, C. C. 248 ; 
lOCr. App. Rep. 171, C. C. A. 

Annotation: — Refd. H. r. Jones (1922), 16 C^r. App. Rep. 9.'). 

5578. Withdrawal of notice of abandonment of 
appeal.] — R. v. Barker (1910), 5 Cr. App. Rep. 283, 
C. C. A. 

5579. .] — The reinstatement of an aban- 
doned appeal is entirely at the discretion of the 
ct. — R. V, Pitman (191G), 12 Cr. App. Rep. 14, 
C. C. A. 

AnnoiaUonfi : — Apld. U. r. Cox (1920), 15 Cr. App. Cas. 36. 

Mentd. R. r. Mooro (1923), 17 Cr. App. Rep. 155. 

5580. -.] — The ct. will only exceiitionally 

allow a notice of abandonment of appeal to be 
withdrawn. — R. v, Cox (1920), 15 Cr. App. Rep. 
30. 

5581. .] — Special circumstances must exist 

before the Ct. of Oiiminal Appeal will grant 
leave to withdraw a notice of the abandonment 
of an appeal A will allow the appeal to proceed. — 
R. V. Sloan, R. v. Waddington (1923), 87 J. P. 
50 ; 39 T. L. R. 173 ; 07 Sol. ,Jo. 403, C. C. A. 

5582. Form of notice — Application against sen- 
tence — Intention to appeal against conviction.] — 
If a notice of appln. for leave to appeal, though 
in form an appln. as to sentence, is in fact intended 
as an appln. against conviction, the (4 . m*ay treat 
it as such. — R . v. Milhurn (1909), 2 Cr. App. Rep. 
152,C. C. A. 

5583. Amendment of notice — From fact to point 
of law.] — R. V, Mead, No. 5509, a)iic. 


Sect. L— PROCEDURE AT HEARING. 

Sun -SECT. 1. — In General. 

5584. Leave must be obtained when necessary.] 
— The Ct. of Criminal Appeal will not hear an 
appeal against conviction for wliich its leave is 
necessary, unless such leave has been formally 
asked. — R. v, Scheffer (1914), 11 Cr. App. Rep. 1. 

5585. Presence of appellant — Appeal involving 
questions of fact.]-— Where an appeal to the Ct. 


of Criminal Appeal involves questions of fact & 
prisoner desires to be present, the ct. has no power 
under Criminal Appeal Act, 1907 (c. 23), s. 11 (1), 
to hear the appeal in his absence. — R. v, Dun- 
LEAVEY, [1909] 1 K. B. 200 ; 78 L. J. K. B. 359 ; 
100 L. T. 240 ; 73 J. P. 50 ; 21 Cox, C. C. 700 ; 
1 Cr. App. Rep. 212, C. C. A. 

5586. Hearing in camera — Conviction for incest.] 
— Punishment of Incest Act, 1908 (c. 45), s. 6, 
applies to jiroccedings in the Ct. of Criminal 
Appeal. — R. v. Priestley (1922), 127 L. T. 221; 
10 Cr. App. Rep. 143, C. C. A. 

See, now, Criminal Law Amendment Act, 1922 
I (c. 50), s. 

5587. Conviction under Defence of Realm 

Amendment Act, 1915 (c. 34), s. 1 (3).] — R. v, M. 
(1915), 32 T. L. R. 1 ; 11 Cr. App. Rep. 207, 
C. C. A. 

5588. .]— Anon. (1915), 11 Cr. App. 

Rep. 281, C. C. A. 

5589. Adjournment of appeal — Judge at trial a 
member of the court.] — The ct. h«as a discretion 
in granting an adjournment on the ground of 
one of its members having been the judge at the 
trial. — R. v, 8h ARMAN (alias Sutherland) (1913), 
9 Cr. App. Rep. 131, C. C. A. 

5590. .] — R. V, Bennett, R. v. 

Newton (1913), 9 Cr. App. Rep. 140 ; 77 J. P. Jo. 
508, C. C. A. 

5591 . To enable witness to be called.] — 

In a proper case the ct. will adjourn the hearing 
of an appln., permit the name of a prospective 
witness not to be mentioned in public if it is duly 
supplied to the registrar. — R. v. Gordon, Hickson, 
Willis & Harris (1913), 8 Cr. App. Rep. 237, 
C. C. A. 

5592. For trial of further indictments.] — 

R. t;. Laycock (1911), 0 Cr. App. Rep. 209, C. C. A. 

5593 . Notice of intended application to be 

given.] — An appln. for adjournment of a case 
likely to last some time should bo notified to the 
ct. some days before its sitting. — R. i’. Roberts 
(1917), 12 Cr. App. Rep. 252. 

5594. Only one counsel heard — For appellant.] — 
R. V, Weaver (1908), 1 Cr. App. Rep. 12 ; 72 
J. P. Jo. 250, C. C. A. 

5595. .] — The ct. will only hear one 

counsel for applt. — R. v, Reynolds (1910), 0 Cr. 
App. Rep. 28, C. C. A. 

5596. Duty of counsel — As to personal investiga- 
tion of facts.] — Counsel ought not to inform the 
ct, of any facts he has personally investigated in 
the course of preparing the appeal. — R. v, Ben- 
jamin (1913), 8 Cr. App. Rep. 140, C. C. A. 

5597. Separate judgments may be delivered.] — 
R. V. Kerr (1921), 15 Cr. Ai)p. Rep. 105, C. O. A. 

5598. Summary determination of appeals — 
Neither side represented — Criminal Appeal Act, 
1907 (c. 23), s. 15 (2).]~-R. v. Oliver (1908), 1 Cr. 
App. Rep. 45 ; 72 J. P. Jo. 340, C. C. A. 

5599. .]— R. V, Rye (1909), 2 Cr. 

App. Rep. 155, C. C. A. 

5600. Application to single Judge — Reference to 


to the Bumming: up of a judge at the 
trial, Bubstantlal particulars of the 
misdiroctioTi & of any other objection 
to the summing: up must he clearly 
stated In the notice of the appeal, or 
sent to the Registrar with the notice of 
the appeal. — R. v. Templeton, [1922] 
St. R. Qd. 165.— A US. 

g. Aniendynent of notice — Adding 
grounds of appeal. ]— Prisoner gave 
notice of appeal within the gpeolfled 
time. Counsel was assigned to prisoner 
aft-er that time. On hearing of the 
appeal, counsel moved to amend the 
notice of appeal by adding several 


additional grounds of ai)poal, & the ct. 
granted leave. — ^R. v. Walker (No. 1) 
(1916), S. R. Q. 115.— AUS. 

PART XIV. SECT. 4, SUB-SECT. 1. 

h. Presence of appellant. ] — Wiiore 
a person Is detained in a State gaol 
under a seiitonco of a State Ct., the 
High Ct. has no jurisdiction to order 
him to bo allowed to come before the 
High Ct. in order that he may per- 
sonally apply for leave to appeal from 
a judgment of a court of tliat State. — 
Horwttz V, Connor (1908), 6 O. L. R. 
38.— AUS. 


k. .] — R. V. Riel (No. 1) 

(1885), I Terr. L. R. 20.— CAN. 

l. — R. V. GLA8H (1877), 21 

L. C. J. 245.— CAN. 

m. Right to begin.] — On special 
cases reserved at Criminal Trials, the 
party at whose Instance the ca^e has 
been reserved has the right to begin. — 
R. iL Roberts (1886), 12 V. L. R. 135. 
—AUS. 

n. Only one counsel heard — On either 
side. ] — In reserved criminal cases, only 
one counsel will bo heard on either 
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full court — Criminal Appeal Act, 1907 (c. 23), s. 17.] 

— Where an appln. under sect. 17 of the above 
Act, is made to a judge of the Ct. of Criminal 
Appeal, he can, in his discretion, refer the appln. 
to the ct. It is better that such applns. sliould 
come before the ct. — R. v» Munns (1908), 24 
T. L. R. (327 ; 1 Cr, App. Rep. 4 ; 72 J, P. Jo. 211, 
0. 0. A. 

5601. ,] — Wliere a primA facie. 

case for further inquiry, not set up before the 
single Appeal Judge, is made out to the ct. it 
will grant leave to appeal. — R. c. Oeohoe (1909), 
2 Or. App. Rep. 282, C. C. A. 

6602. Appeal from decision.] — R. v, 

Munns, No. 5(300, ayUe. 

5603. .] — R. V . Osborne (1908), 1 

Cr. App. Rep. 133, 0. 0. A. 

5604. .] — We notice that tliere is a 

tendency on the part of appcts., who wish to appeal 
to this ct. from the decision of a judge refusing 
leave to appeal, to send in a statement which is 
frequently a mere repetition of the statement 
which has been made t/O the judge, & considered 
by him. That pracjtice is useless, because the 
statement made to the judge is already before t he 
ct., <fc the only value of sending in a further state- 
ment is where there is additional matter or new 
matter which appet. wishes to bring before the ct. 
(Earl of Reading, C.J.). — R. v. Piggott (1920), 
15 Cr. App. Rep. 35, C. C. A. 

Annoiaiion R. Youiu? (1923). 129 L. T. C4. 

5605. .] — When applying for leave to 

appeal, an appet. should not submit to the Ct. 
of Criminal Appeal a statement repeating the 
mattei's already submitted t o the judge who refused 
his appln., as the statement made to the judge is 
already before the ct. — R. v. Young (1923), 129 
L. T. (34 ; 87 J. P. 132 ; 27 (bx, C. C. 423 ; 17 
Cr. App. Rep. 131, C. C. A. 


Sub-sect. 2. — Appeals against Sentence. 

A, In GeneraL 

5606. Sentence of whipping — Postponement 
pending appeal — Criminal Appeal Act, 1907 (c. 23), 

s. 7 (2).J— R. V. Storey (1908), 72 J. P. ,Io. 2(39. 

6607. Treatment of prisoners awaiting appeal — 
Special treatment of prisoners in second division.] — 
A person sentenced t o imprisonment in the second 
division who appeals to the Ct. of Criminal Appeal 
is “ sjjecially treated ’’ under Criminal App(^al Act, 
1907 (c. 23), s. 14. — R. v, Gylee (1908), 73 ,1. P. 
72 ; 1 Cr. App. Rep. 242, C. C. A. 

6608. Legal aid — Discretion of court to grant.] — 
Where prisoner appeals against sentence, legal aid 
under Criminal Appeal Act, 1907 (c. ^3), s. 10, 
will only be granted in exceptional cases, for, on 
appeal against sentence, as a rule such aid will be 
of no assistance to prisoner. — R. v, Crawi.ey 


(1908), 72 J. P. 270 ; 24 T. L. R. 020 ; 1 Cr. App. 
Rep. 4, C. 0. A. 

5609. Duty of counsel for prosecution — Matters 
affecting sentence.] — R. v. Standing (1909), 2 
Cr. App. Rep. 5, (-. C. A. 

5610. .] — (1) It is (he duty of counsel 

for resp. (o inform the cl. of all details justifying 
the sentence under appeal. 

(2) When the judge is not- wrong in principle, 
it is not the practice of this ct. to say that the 
number of yeai^s to which prisoner is sentenced is 
too great {per (hju). — R. v, Wilson (1909), 3 Cr. 
App. Rep. 8, C. C. A. 

5611. Alteration of sentence — When prosecution 
not represented.] — R. r. Gulston (1908), 1 Cr. 
App. Rep. 105 ; 72 J. P. .Jo. 55(3, C. C. A. 

5612. .] — If on an appln. for leave to 

appeal against a sentence the Ct. of (Criminal 
Appeal is of opinion t hat t he scuiGuie.e ought to bo 
varied to a sliglit- extent, A the alteration is one 
against whieJi nothing could bo urged by the 
prosecution if present, the ct. will deal with the 
<lucstion of sueJi alteration on the appln. for leave 
to appeal, notwithstanding tliat the pi'osecution 
are not represented at> su(;h ap]dn. — R. v. JowsEY 
(1915), 84 L. .1. K. R. 2118 ; 111 L. T. 241 ; 31 
T. L. R. (332 ; 25 Cox, C. C. 277 ; 11 Cr. Ajip. Rep. 
241 , C. C. A. 

5613. — — Court below without jurisdiction — 
Whether Criminal Appeal Act, 1907 (c. 23), s. 4 (3), 
applicable.] — R. v. Hales, No. 3090, ayite. 

5614. Appeal against sentence only — Treated as 
appeal against conviction.] — R. v. Mu. burn, No. 
5582, ante. 

5615. .] — ''riie ct. may, proprlo maiu, 

order an appeal against conviction to be argued, 
though none has beem presemted. — R. v. Williams 
(otherwise Embleton) (191 (i), 12 (Y. App. Rep. 
0, C. C. A. 

6616. Appeal against conviction only — Treated 
as appeal against sentence.] — Where applt. ap- 
pealed against conviction on a point of law, but 
was bound to have obtained leave to appeal against 
sentence if the i>oint of law had not been raised, 
he ought to be in the same position as if he had 
obtained leave to appeal & his sentence may be 
reduced. — R. v, Saunders (19U3), 12 Cr. Ai)p. Rej). 
58 C C A 

Annotation Judicial Note, [1910] W. N. 2,32. 

B. Coynmencemeni of Soiicnce. 

5617. Sentence ordered to run from date of 
conviction — When leave to appeal granted.] — R. 

V. Peters (1908), 1 Cr. App. Rep. 141, C. C. A. 

5618. .] — The general rule of this ct. 

is to allow sentence to run from the date of con- 
viction only when leave to appeal has been given. — 
R. V. Smith (1915), 11 Cr. App. Rep. 81, C. C. A. 

6619. Not when leave obtained by 

misrepresentation.] — R. v. Wheatley (1919), 14 
Cr. App. Rep. 124 ; 84 J. P. Jo. 5, C. C. A. 


side.— R. V. Packer (1804). 3 N. S. W. 

8. C. R. 40.— AUS. 

o. Appeal hy mme judgea.] 

— A criminal case reserved on points 
of law was argued before the Cliief 
Justice & a Judge of the Ct. of Q. H., 
& on appeal the same Judges affirmed 
the conviction. The full ct. should be 
constituted of the Clilef Justice & two 
puisne Judges. On appeal to the 
Supreme Ct., under 38 Viet. c. 11 , s. 49 : 

: although the conviction had 
been affirmed by but two Judges, the 
decision was unanimous, &, therefore, 
not appealable.— Amkr v. R. (1879), 2 
S. C. R. 692.— CAN. 

p. Presiding judge at trial should 


not sit on appeal.] — The Judge who pre- 
sided at the trial should not sit as a 
member of the Ct. of Criminal Appeal. 
— Heron v. Lord Advocate, H914J 
S. C. (J.) 7.— SCOT. 

PART XIV. SECT. 4. SUB-SECT. 2.— A. 

q. Legal aid — Whether full court 
power to assign.] — Full ct. has no power 
to assign legal aid to impecunious 
prisoner appealing or soaking leave to 
appeal under Crimes Act (No. 2637), 
1915.— R. V. Smith, [1920] V. L. R. 
177.— AUS. 

r. Wrong principle must he shown.] 
— On an application for leave to 
appeal against sentence after con- 


viction it must bo shown, i)cforc leave 
will bo granted, that there was some- 
thing wrong in principle in the sentence. 
— Grayson v. ft. (1920), 22 W. A. L. R. 

37.— AUS. 

PART XIV. SECT. 4, SUB-SECT. 2.— B. 

s. Sentence ordered to run from 
date of conviction — Bail jie'nding appeal 
— Rscape.] — Deft, was convicted of 
assault & sentenced to 30 days* Im- 
prisonment. He entered upon his 
sentence, but on the following day was 
admitted to bail pending an appeal 
which was hoard six weeks later, 
when it was hold that the appeal did 
not lie. Deft, was in ct. & left without 
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Sect, 4 . — Procedure at hearing: Svb-sect, 2, B, 
Sect. 5 : Suh-scct. A. <&: B,; sub-sect. 2, A.] 

5620. .] — If leave to appeal 

against sentence is obtained by misrepresentation, 
sentence will not run from the date of conviction. — 
11. V. Fenley (1920), 15 Cr. App. Kep. 118, C. O. A. 

5621. Sentence of imprisonment in second 

division.] — In the case of first offenders sentenced 
to imprisonment in the second division the ct. is 
inclined to allow sentence to run from the date 
of conviction. — R. v. Dyer, Belt^my & Wake- 
field (1909), 2 Cr. App. Rep. 174, C. C. A. 

5622. .] — The ct. leans to allowing 

sentences of imprisonment in the second division 
to run from the date of conviction. 

Resps. are not entitled to be heard on applns. for 
such relief. — R. v. Mason (1919), 14 Cr. App. Rep. 
120 ; 84 J. P. Jo. 5, C. C. A. 

5623. Time in prison awaiting trial 

reckoned.]— R. v. Gulston, No. 5611, ante. 

5624. .] — R. V. Randles (1908), 1 

Cr. App. Rep. 194, C. C. A. 

5625. Not on ground of good character.] — 

Previous good character is not a ground for allow- 
ing sentence to run from conviction. — R. v. 
O’Sullivan (1908), 1 Cr. App. Rep. 35, 0. C. A. 

5626. Not where appeal adjourned to suit 

counsel.] — Where an appln. for leave to appeal is 
deferred to suit the convenience of counsel & is 
afterwards heard dismissed, the ct. will not order 
the sentence to date from the conviction. — R. v. 
Park, R. Hill (1915), 32 T. L. R. 157 ; 11 
Or. App. Rep. 304, C. C. A. 

5627. — — Although prosecution not repre- 
sented.] — When the ct. is satisfied that a verdict 
was reasonable in view of the proved facts, it will 
not grant leave to appeal because the judge did 
not direct the jury on the alleged absence of motive 
on deft.’s part or refer to his previous good cliar- 
acter. 

The Ct. of Criminal Appeal, on dismissing an 
appln. for leave for appeal, may, notwitlistanding 
tliat the prosecution is not represented, order that 
the sentence imposed on appet. shall run from the 
date of conviction. — R. v. Brownhit.l (1912), 29 
T. L. R. 156 ; 8 Or. App. Rep. 118 ; 76 .1. P. Jo. 
616, C. C. A. 

5628. Prosecution not entitled to be heard 

on application.]— R. v. Mason, No. 5622, aafe. 

5629. Sentence ordered to run from date of entry 
of case in list — Adjournments.] — R. v. Boyd 


(1908), 1 Cr. App. Rep. 64 ; 72 ,T. P. Jo. 352, 

C. C. A. 


Sect. 5.— SCOPE OF INQUIRY. 

Sub-sect. 1. — Matters dealt with at Trial. 

A. Matters left to and decided by Jury. 

5630. Whether court will review verdict.] — R. 
V. Towler (1908), 1 Cr. App. Rep. 34, C. C. A. 

5631. .] — The ct. will not entertain a point 

submitted to the jury with a proper direction. — 
R. V. Pays (1908), 1 Cr. App. Rep. 48, C. C. A. 

5632. .] — R. V. Martin, No. 5993, post. 

5633. .] — An alibi will not be re-tried by 

the Ct. of Criminal Ai)peal. — R. v. Pope (1909), 2 
Cr. App. Rep. 22, C. C. A. 

5634. .] — When the defence is mistaken 

identity, if it is i)ut properly to the jury the ct. 
will not set the verdict aside. The jury are the 
judges of fact. Criminal Appeal Act, 1907 (c. 23), 
was never meant to substitute another form of 
trial for trial by jury. — R. v. Simpson (1909), 2 
Cr. App. Rep. 128, C. C. A. 

5635. .] — The ct. does not sit to try cases 

over again {per (hiu.). — R. v. Jenkins (1909), 2 
Cr. App. Rep. 247, C. C. A. 

5636. .]— R. V. Edmunds (1909), 25 T. L. R. 

658 ; 2 Cr. App. Rep. 257, C. C. A. 

5637. .] — Where the facts are all consistent 

with guilt, & some inconsistent with innocence, the 
ct. will not interfere with the verdict. — R. v. 
Woodbridoe (1909), 2 Cr. App. Rep. 321, C. C. A. 

5638. .] — The ct. will not review a vej’dict 

when the defence of accident has been properly 
l>ut before the jury. — R. v. Atherton (1909), 3 
Cr. App. Rep. 84, C. C. A. 

5639. .] — We do not sit to try cases where 

something was not proved which could have been 
proved, & in this case we think there was no 
ground whatever for saying applt. was not 
properly convicted (per CuR.). — R. Saunders 
(1909), 3 Cr. App. Rep. 227, C. C. A. 

5640. .] — Wlieri there has been a proper 

direction to the jury it is not the usual i)ractice 
of this ct. to interfere with the jury’s verdict & 
to re-try the case. It is only in very exceptional 
cases that this rule will be departed from. 

It must not be supposed that tlie fact that a 
judge disapproved of the verdict of the jury would 
alone be sufficient to upset a conviction. — R. v. 
SciiRAOER (1911), 6 Cr. App. Rep. 253, C. C. A. 


iiiterferonco, remaining: at largo for 
throo months, when ho was ro-arrostod 
& taken to gaol to complete his son- 
tonce : — Held : (1) re -arrest was justi- 
fied, for his failure to return to custody 
when his appeal failed constituted in 
law an osoape, & made him liable to 
serve the uncompleted portion of the 
original sentence, as well as tx) the 
puidshmont, if any, to bo awarded for 
the osoape itself ; (2) having obtained 
his liberty on bail on his own motion 
ponding the appeal, ho could not be 
hoard to say, though the proceedings 
wei-e not justified, that he had not 
been out on bail during this period, 
which, therefore, was not to be 
reckoned as part of his sentence. — 
H. r. Rmt (1914), 31 O. L. H. 117.— 
CAN. 

PART XIV. SECT. 6, SUB-SECT. 1.— A. 

5630 i. Whether court will review ver- 
dict.]-— -Tha ct. has no inclination to 
control or interfere with the verdict 
of a jury, where there is conflicting or 
circumstantial evidence, & the case 
has been legally tried & properly 
fairly submitted to them. — K. v. 
Dowsey (1866), 2 Old. 93.~CAN. 


5630 11 . .] — A question of fact or 

of mixed fact 8c law, can not be dealt 
with i)y the ct. — U. v. Wakklyn 
(1913), 23 W. L. U. 807 ; 10 D. L. K. 
455 ; 4 W. w. U. 170 ; 21 Can. Crim. 
Cas. 111. — CAN. 


doubtful whether any question except 
that ni)on which there was a dissent 
ill the court below could be reviewed 
on an appeal to the supreme ct. — 
Eberts v. 11. (1912), 47 8. C. R. 2. — 
CAN. 


6630 iii. .] — Under Code of Crim- 

inal 1‘rocedurc, s. 418, an appeal in a 
case tried by a jury lies on matters of 
law only, & the ct. has no power to try 
the accused on mattoi’s of fact. — 
Wafadar Khan v. R. (1894), I. L. R. 
21 Calc. 955.— IND. 

5630 iv. -.] — On an application 

by a convicted person to the Supi’erae 
Ct. under The Criminal Code Act, 1893, 
8. 416, for leave to apply to the Ct. of 
Appeal for a new trial on the ground 
that the verdict \yas against the weight 
® i^dge should consider 

^ reasonable prospect 
P » the Ct. of Appeal granting a now 
trial. If it is clearly not arguable that 
the verdict is against the weight of 
evidence, the application ought to be 
refused. — R. u. Broderbon (1905), 25 
N. Z. L. R. 861.— N.Z. 

t. Where dissent in court 

oelow.j^ln a criminal appeal, it is 


u. .]— Where the ct. ap- 
pealed from has affirmed the refusal 
to reserve a case moved for at a criminal 
trial on two grounds, & is unanimous 
as to ono of such grounds but not as 
to the other, the Supremo Ct. can only 
take into consideration the ground of 
motion in which there was dissent. — 
McIntosh v. li. (1894), 23 B. C. R. 
180.— CAN. 

a. — .] — In an appeal taken 

to the Supreme Ct. the subject of 
appeal is restricted to the matters upon 
wlilch there was a judicial dissent in 
the provincial ct. — R. v. Picariello 
& Labbandro, [1923] 1 W. W. R. 
1489 ; [1923] 2 D. L. R. 706 ; 39 Can. 
Crim. Cas. 229. — CAN. 

b. Case stated must contain all facts.] 
— A case reserved for Ct. of Appeal 
must contain all the findings of fact 
upon which the judge below based his 
decision. — R. r. Steers (1918), 26 
B. C. R. 334.— CAN. 
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5642. 

5643. 
C. 0. A. 


— R. V. Hancox, No. 5780, post. 

— R. V. Brownhill, No. 5627, ante. 
— R. i?. Hand (1913), 48 L. Jo. 130, 


B. Defence of Insanity. 

5644. Whether appeal allowable.] — R. v. Jeffer- 
son, No. 5513, ante. 

5645. .] — The ct.. will not entertain an 

appln. for leave to appeal on the ground of insanity 
unless a strong primd facie case is made out. — 
R. V. .Tbsshope (1910), 5 Cr. Aj^p. Rep. 1, C. C. A. 
Atmotntions : — ^Refd. R. v. Loake (1911), 7 Cr. App. Hep. 

71 ; H. V. Lumb (1912), 7 Cr. App. Hep. 263 ; H. y. Boss 

(1921), 16 Cr. App. Hep. 71. 

5646. .] — Wliere a defence of insanity has 

been suggested but not proved, & has not been 
accepted by the jury, this ct. will not interfere. — 
R. V. Atherley (1909), 3 Or. App. Rep. 105, 

O. O. A. 

5647. .] — The onus of proving insanity is 

upon the defence, it is not for the Ot. of (Mininal 
Appeal, but for the jury to deal with the question 
of prisoner’s sanity or insanity. — R. v. Smith 
(1910), 0 Cr. App. Rep. 19, 0. C. A. 

Annotalion : — ^Refd. H. v. Abram ovitcli (1912), 7 Cr. App. 

Hep. 145. 

5648. .] — Wlicre there is conflicting evidence 

as to prisoner’s sanity, the ct. will not interfere 
on the ground that the judge took a view against 
insanity, if he directed the jury properly on the 
principles which should guide them. — R. v. 
Marsland (1911), 7 Cr. App. Rep. 77, C. C. A. 

5649. .] — The ct. will not grant an appln. 

for leave to appeal on the ground that applt. was 
temporarily insane when he committed tlie crime, 
when that suggestion has been properly dealt with 
at the trial. — R. v. Coj.lins (1911), 0 Cr. Api>. Rep. 
193, C. C. A. 

5650. .] — When the defence of insanity has 

been properly left to the jury, the ct. will not as a 
rule reconsider the verdict. — R. v. Law (1913), 9 
Cr. App. Rep. 240, C. C. A. 

5651. .] — Wlien the only defence at the 

trial was that of insanity the ct. will not allow an 
appeal on the fact. — R. v. Tiiornley (1915), 11 
Cr. App. Rep. 270, C. C. A. 

5652. — .] — \^ien the defence of insanity has 

been set up at tlic trial, it is only in exceptional 
circumstances that this ct. will hear any further 


evidence on that subject. — R. v. Perry (1919), 
14 Cr. App. Rep. 48, C. C. A. 

5653. Powers of Home Secretary.] — Where 

a defence of insanity has not been accepted by 
the jury at the trial, the Ct. of Criminal Appeal 
will not interfere except on conclusive proof. 
The large powers possessed by the Home Secretary 
remain untouched in any way by the Act con- 
stituting this ct. — R. V. Jones (1910), 4 Cr. App. 
Rep. 207, C. C. A. 

Amwlatuyn H. r. True (1922), 127 L. T. 561. 

5654. .] — Wliere a defence of in- 

sanity has been left with a proper direction to the 
jury at the trial, the ct. will not act upon fresh 
evidence tendered to prove insanity unless legal 
insanity be clearly proved. The suggestion that 
applt. ’s family history points to insanity in liis 
case should be made to the Home Secretary. — 
R. V. Loake (1911), 7 Cr. App. Rep. 71, C. C. A. 
Aniwidtioii : — Refd. U. v. Lumb (1912), 7 CT. App. Hep. 263. 

5655. .] — Where, after a trial, fresh 

evidence as to prisoner’s insanity is forthcoming, 
this ct. will, in its discretion, leave the case to be 
dealt with by the Home Secretary, if he thinks 
lit to do so. — R. V. Lumb (1912), 7 Cr. App. Rep. 
263, C. C. A. 

Annotations : — Folld. H. v. Bows (1921), 16 Cr. App. Hep. 71. 
Refd. It. r. McLaren (1913), 9 Cr. App. Ucv. 107 ; H. v. 
Tcllott (1921), 15 Cr. App. Hep. 159. 

5656. .]— IL V. Boss (1921), 16 Cr. 

App. Rep. 71, C. C. A. 


Sub-sect. 2. — Matters not raised at Trial. 

A. Specific Difence not raised. 

5657. Whether appeal allowable.] — The ct. will 
not entertain a defence of payment over of money 
not set up at the trial. — R. v. Cooper (1909), 3 
Cr. App. Rei>. 100, C. C. A. 

5658. .] — When the defence of insanity has 

been successfully set up at the trial, the Ct. of 
Criminal Appeal will not entertain an appeal on 
the ground that the true defence was innocence 
of the offence charged. 

It is against the practice of the ct. to allow an 
appeal to be made on lines different from those 
followed in the ct. below (1*iiillimore, J.). — R. v. 
Carroll (1910), 4 Cr. App. Rep. 146, C. C. A. 

5659. .] — R. V. Simpson, No. 5979, jjost. 


PART XIV. SECT. 5, SUB-SECT. l.~B, | 

5644 i. Whether appeal allowable.] — j 
Priaoner was convicted of attcmptinji? 
to murder his wife. Ttic defence of 
insanity was set up, & in support the 
general conduct & behaviour of the 
prisoner about the time of the com- 
mission of the crime, & the evidence of 
two medical practitioners, w^as relied 
on. The jury found the prisoner 
guilty, stating, in reply to a question 
of the judge, that they had considered 
the evidence on the defence of insanity : 
— Held : the finding of the jury against 
the defence of insanity not only was 
not unreasonable, but was reasonable, | 
& therefore the appeal dismissed. — H. 

V. Marin ONE, [1915J S. H. Q. 14.— 
AUS. 

6644 ii. — On a charge of murder, 
accused set the defence of insanity but 
was convicted. The ct. granted a new 
trial on the ground that further evi- 
dence on the question of insanity was 
available although it could have been 
procured at the trial. In such casiis 
the ct. will relax the strict rule because 
the accused may not bo capable of 
properly instructing his advisers. — H. j 
V. Tucker (1915), 15 S. H. N. S. W. 
504 ; 32 N. S. W. W. N. 169.— AUS. j 

5644 iii. .] — Deft, was convicted > 

of the murder of his wife, & the evidence 


j clearly established the fact of killing, 

I in circumstances which, in the absence 
I of explanation, would constitute mur- 
der. The defence was, that deft, was 
insane. 'I’ho judge refused to reserve 
for the opinion of the ct. sixteen ques- 
tions which he was asked to reserve : — 
Held: there was no suftlcient ground 
to support any of the questious except 
(lucstion 12, upon which it was directed 
that case should be stated. Question 
12 was as follows ; “ Was my chai’ge 
to the jury that the onus was upon 
prisoner to satisfy them ‘ beyond a 
reasonable doubt ’ as to his insanity, a 
j proper statement of the law ” : — 
Held : the question should bo auswerod 
in the negative, & a new trial should 
be directed. — H. v. Anderson (1914), 
26 W. L. H. 783.— CAN. 

5644 iv. .] — On the defence of 

Insanity on a charge of murder it is a 
misdii-ectioii, justifying a new trial, for 
th(? judge to Instruct the jury that such 
defence must be established beyond a 
reasonable doubt. Insanity, as a 
defence on such charge, may be found 
upon a substantial pi^epondc ranee in 
the weight of evidence. The degi*eo of 
proof required is not as great as that 
required to overcome the presumption 
I of Iniiocenoe. — 11. v , Clark, 11921J 2 
W. W. H. 446 ; 48 N. B. li. 342 ; 59 


D. L . 11. 121 ; 35 Can. Crim. Cas. 261 ; 
61 S. C. H. 608.— CAN. 

PART XIV. SECT. 5, SUB-SECT. 2.-~A. 

5667 i. Whether appeal allowable .] — 
On a charge qf murder accused was 
convicted of manslaughter. His comi- 
sel had refrained at the tjial from 
calling evidence of previous hostility 
by deceased towards the accused, 
apprehending that it might supply 
evidence of motive : — Held : a new 
trial should not be granted In order to 
enable accused to call this evidence 
for the puiposo of showing that ho 
acted in self-defence. — Matz'son v. H. 
(1919), 27 C. L. H. 176.— AUS. 

6667 ii. . ] — If there is error in a 

judge's charge, the lack of objection 
to it at the time does not disable 
accused from taking advantage of it 
later. — H. v. Murray & Mahoney, 
[1917] 2 W. W. 11. 805.— CAN. 

5667 iii. .J — An accused person 

who at his trial has not pleaded the 
right of private defence, but has raised 
other pleas inconsistent with such a 
defence, cannot In appeal set up a 
case, founded upon the evidence taken 
at his trial that ho acted in the oxerciso 
of the rignt of private defence. — H. v . 
Timmal (1898), I. L. H. 21 All. 122.— 
IND. 
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Sect, 5 . — Scope of inquiry : Sub^aect. 2, J.., C. ; 

s ub-sect. 3.] 

5660.. .1 — The ct. will not entertain a 

defence which was not, but which could have 
been, set up at the trial. — R. v. Deane (1911), 7 
Cr. App. Rep. 69, C. C. A. 

6661. .] — A mere omission or misstatement 

in a summing up is not in itself a misdirection 
where the case has been fully heard by the jury 
but there is a miscarriage of justice within Criminal 
Appeal Act, 1907 (c. 23), s. 4, where the omission 
of misstatement is such that the jury may pro- 
bably have been misled by it. 

Wlien a judge has said in the hearing of counsel 
& without any objection from him that a par- 
ticular defence, say, consent, was not intended 
to be raised, applt. cannot in ordinary circum- 
stances, rely on that defence^ on appeal (Lord 
Alverstone, C.J.). — R. V, Wann (1912), 107 
L. T. 402 ; 70 J. P. 209 ; 28 T. L. R. 240 ; 23 
Cox, C. C. 183 ; 7 Cr. App, Rep. 135, C. C. A. 
Annotation ;~Mentd. 11. v. May (1912), 8 Cr. App. llcp. 03. 

5662. .] — The ct. will not entertain a case 

for applt. inconsistent with the defence set up 
at the trial.— R. v. Philpot (1912), 7 Cr. App. 
Rep. 140, C. C. A. 

5663. .] — Where, on a trial for murder, the 

defence was accident, the ct. will not entertain • 
an appeal on the ground that there was sufficient 
provocation to reduce the crime to manslaughter. — 
R. V. FiTZUiBBONS (1912), 7 Cr. App. Rep. 204, 
C. C. A. 

5664. .] — Appln. for leave to appeal 

granted where, in exceptional circumstances, an 
important point for the defence was not taken, 
but refused on a point which could have been 
taken at the trial. — R. v. Lee (1910), 12 Cr. App. 
Rep. 07, C. C. A. 

5665. Alibi.] — Defence of ajibi not set up 

at the trial must not be set up on appeal, — R. v. 
Beauchamp (1909), 2 Cr. App. Rep. 20, C. C. A. 

5666. Insanity.] — R. v. Atkins, No. 5703, 

post. 

5607. .] — R. V. De Vere, No. 5516, 

ante. 

5668. .] — Where evidence for the 

defence as to the state of prisoner’s mind can be 
called at the trial, the ct. will not hear that 
evidence \mless, perhaps, insanity is alleged. — 


R. V. Bradley (1909), 2 Cr. App. Rep. 124, 

C. C. A. 

5669. .] — R. V. Dench, No. 5515, 

ante. 

5070. - — — ,] — Upon an indictment for 

felonious wounding, applt. was found guilty, but 
insane. At the trial applt., who was undefended, 
pleaded that what he did was done in self-defence. 
The only question which the judge left to the jury 
was whether applt. was insane : — Held : applt. *s 
defence, however weak, should have been left to 
the jury ; failure to so leave it amounted to a 
miscarriage of justice ; & therefore the conviction 
must be quashed. — R. v. riiLL (1911), 105 L. T. 
751 ; 76 J. P. 49 ; 28 T. L. R. 15 ; 22 Cox, C. C. 
625 ; 7 Cr. App. Rep. 26, C. C. A. 

Annotation : — Reid. R. v. Iiniher, R. v. Davis (11)17), 118 
L. T. 416. 

6671, ,] — The ct, will not, as a rule, 

entertain a defence of insanity not set up at the 
trial. — R. v. McLaren (1913), 9 Cr. App. Rep. 
107, C. C. A. 

Antwiaiion : — Refd. R. v. Alexander (1913), 9 Cr. App. Rep. 
139. 

5672. .] — R. V. Alexander (1913), 

109 L. T. 745 ; 23 Cox, C^. C. 604 ; 9 Cr. App. 
Rep. 139 ; 77 J. P. Jo. 483, C. C. A. 

A n relations /—Refd. R. r. GilJiert (1914), 84 L. J. K. B. 
1424 ; R. V. Lesbini, [1914] 3 K. B. 

5073 , ,] — qq^e ct. declines to receive 

evidence of insanity when it has not been offered 
in defence at the trial. — R. v. Tellett (1921), 15 
Cr. App. Rep. 159, C. C. A. 

P. Point of Law not taken. 

6674. Whether appeal allowable.] — R. v. Rose 
(1909), 2 Cr. App. Rep. 265, C. C. A. 

6675. Effect of proviso to Criminal Appeal 

Act, 1907 (c. 23),s. 4 (1).] — R. v. Rawlings, No. 
6149, post. 

5676. .] — A conviction may be quashed on 

a point of law not taken at the trial. — R. v. 
Bougiiton (1910), 6 Cr. App. Rep. 8 , C. C. A. 

5077. J—R. V. SliAW (1911), 104 L. T. 

112 ; 75 J. P. 191 ; 27 T. L. R. 181 ; 22 Cox, C. C. 
376 ; 6 Cr. App. Rep. 103, C. C. A, 

5678. .] — The ct. may give effect to a point 

of law which miglit have been taken for the 
defence at the trial. — R. v. Wilks (1914), 10 Cr. 
App. Rep. 16, C. C. A. 


PART XIV. SECT. 5, SUB-SECT. 2.— B, 

6674 i. Whether appeal allowable. ] — It 
iH the ri}?ht & duty of the ct. to take 
iut(» consideration objections to tho 
record not put forward by counsel, us 
also answers, not adduced by tho 
Crown, to points, which have been 
taken for the defence. — R. v. Nash & 
EoRUKS (1855), 2 Logj^c, 905. — AUS. 

5674ii. .] — While it is well estab- 

lished that in a proper case the ct. will 
not refuse to grant a new trial in a case 
of felony becanse counsel for the de- 
fence did not take the objection at tho 
trial, deliberate withholding of objec- 
tion to something which might bo 
remedied at tho trial ought to be dis- 
countenanced ; & where the objection 
is one having reference to practice Sc 
procedure, failuio to take It ought, 
unless In very exceptional circum- 
stances, to be an answer to the objec- 
tion when afterwards urged. — 11. v. 
Walker &CH1NLKY (1910), 13 W. L. R. 
47.— CAN. 

6674 ill. . 1 — Objections to tho re- 

ception of evidence as to confessions 
not having been raised when the 
evidence was tendered, It was not 
open to prisoner to raise them after 
verdict. — R. v. Hoo Ham (1912), 20 
W. L. R. 571 ; 1 W. W. It. 1049.— 
CAN. 


6674 iv. .] — A conviction for 

adultery on two counts of an Indict- 
ment, tho first charging an offence 
oil Hept. 16, 1913, & tho second an 
offence on Mar. J4, 1914, will not bo 
quashed on a case reserved on objection 
that the evidence adduced in support 
of the second count was not admissible 
in support of tho first, if tho accused 
failed to avail himself of the privilege 
of applying to have each count tried 
separately. — R. v. Btrong (1915), 43 
N. B. R. 190.— CAN. 

6674 V. ,] — On trial of accused 

evidence was given of a confession by 
him. The Crown refused to call as a 
witness a third party who was present 
when the alleged confession was made, 
ri’he judge refused to compel the Crown 
to call all its witnesses with regard to 
tho aUegod confession & take all the 
evidence thereon before admitting It 
in evidence. The main trial then pro- 
ceeded & in tho course of it accused’s 
coimsel himself called tho third party 
as a witness with regard to the alleged 
confession. Tho Ct. of Appeal dis- 
inisscHi a motion on behalf of accused 
under Criminal Code, s. 1015, for leave 
to appeal from the judge’s refusal to 
reserve tho (luostion of the proper 
admission of tho confession. — R. r. 
Gauthier, [1921] 2 W. W. R. 1.— CAN. 


5674 vi. .] — If an objection ex- 

ists, whether to the charge of tho judge or 
to the reception of evidence, the objec- 
tion must be taken at tho time, Sc taken 
in a specific, tangible shape, so that it 
may not be misundenstood. — R. v. 
O’Connell (1844), 7 I. L. R. 261, 332. 
— IR. 

5674 vii. .] — Where an indict- 
ment is informal, but accused is not 
thereby i)rejjudlecd in his defence, & 
does not raise any objection on that 
ground at trial, tho ct. will not on 
appeal quash a conviction merely on 
the ground of sucii informality. — R,. v. 
Wang Yung Shan (1905), T. S. 397. 
— S. AF. 

5674 viii. .] — Where an indlet- 

ment charged accused with the contra- 
vention of one of three closely related 
sects, of a certain statute, which sects, 
had all to be referred to for a complete 
definition of the offence intended to ho 
charged, the sect, mentioned only pro- 
viding the penalty to bo Imposed for a 
commission of such offence, & accused, 
pleading to tho merits, at trial took no 
objection to, & suffered no prejudice 
in consequence of, tho error : — Held : 
the Indictment was sufficient to sustain 
a conviction of such offence. — Dennill 
V. R. (1905), T. B. 100.— S. AF. 
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5679. .] — R. V, Metz, No. 6162, poaU 

5680. .] — The Ct. of Criminal Appeal will 

not entertain an objection to the admissibility of 
evidence, if the objection was not taken at the 
trial when the evidence was tendered, although it 
was taken during the opening speech of counsel 
for the prosecution. — It. v. Sanders, [1919] 1 
K. B. 550 ; 88 L. J. K. B. 982 ; 120 L. T. 573 ; 
26 Cox, C. C. 390 ; 14 Cr. App. Kep. 9, C. C. A. 

C, Other Cases. 

5681. Defence reserved before magistrates — Not 
fully investigated at trial.] — (1) If deft, reserves 
his defence before the magistrate, so that his 
defence at the trial has not been investigated, the 
ct. will not review the case on that ground. Other- 
wise, perhaps, if he has so acted by legal advice. 

(2) A conviction will not be quashed because, 
in a conflict of testimony, the jury might have 
come to an opposite conclusion. — K. v. McNair 
( 1909), 25 T. L. R. 228 ; 2 Cr. App. Rep. 2, C. C. A. 

5682. Charge of serious offence — Verdict of lesser 
offence — Omission of defence to deal with lesser 
offence.] — R. v. Donovan & Hurlky (1909), 2 Cr. 
App. Rep. 17, C. C. A. 


Sub-sect. 3. — Examination by and Reports 
TO THE Court. 

5683. Examination of handwriting.] — In this 
case the question was one of identity. At the trial 
there was a considerable conflict of oral evidence. 
The Ct. of Criminal Appeal compared the writing 
of the real culprit with that of applt. written at 
the trial, on his notice of appeal, & in prison, <fe 
expressed the opinion that the two sets of writing 
were by a different hand. On that ground & on 
the ground that the differences between the hand- 
writing of applt. at the trial & that of the real 
culprit were not adequately & clearly dealt with 
in tiie summing up, they quashed the conviction. — 
R. r. Smith (1909), 74 J. P. 54 ; 3 Cr. App. Rep. 
87, 0. C. A. 

5684. -.] — (1) On an issue as to handwriting, 

the ct. may inform itself by examining the notice 
of appeal which is in applt. ’s handwriting. 

(2) Proviso to Criminal Appeal Act, 1907 
(c. 23), s. 4 (1), applied in the case of a summing up 
which was inadequate because it did not put the 
whole of the defence to the jury. — R. v. Totty 
(1914), 111 L. T. 167; 24 Cox, C. C. 227 ; 10 Cr. 
App. Rep. 78, C. C. A. 

Annotation : — As to (2) Reid. R. v. Imiiior, 11. v. Daviw 

<1917), 118 L. T. 116. 

5685. Examination of finger prints.] — Where 
necessary the Ct. of Criminal Appeal will examine 
finger prints alleged to be those of applt. — R. v. 
Bacon (1915), 11 Cr. App. Rep. 90, C. O. A. 

5686. Reference to depositions.] — R. v. HiiiL- 
MAN (1908), 1 Cr. App. Rep. 49, C. C. A. 

5687. .] — (1) Misdirection on part of the 


case for the prosecution is not a ground for quash- 
ing a conviction unless there has been a substantial 
miscarriage of justice. 

(2) The ct. may look at the depositions taken 
before the magistrate though they were not put in 
at the trial. — R. v. Monk (1912), 7 Cr. App. Rep. 
119, C. C. A. 

5638 . .] — IIancox, No. 5780, post, 

5689. ,] — Where there is some evidence to 

go to the jury, the ct. will, if necessary, look at 
the depositions. — R. v. Mp:tcalfe (1913), as re- 
I)orted in 9 Cr. App. Rep. 7, C. C. A. 

5690. Coroner’s depositions not put in at 

trial.] — B. kejit an establishment or homo for the 
reception of mental def(‘ctives, & the business & 
financial arrangements of the hoin(5 were managed 
on her behalf by applt. In 1915 B. had a paralytic 
stroke, & shortly afterwards she executed a general 
power of attorney in favour of applt. which placed 
liim in full financial control of the establishment. 
B., however, continued to look after the manage- 
ment of the home, the welfare of its inmates. 
In .Tan. 1919 one of the inmates died. The evi- 
dence given at> the coroner’s impiest showed that 
death was due to neglect & starvation. B. 
applt. were charged with the manslaughter of 
deceased. Applt. was convicted at the trial, & 
sentenced to imprisonment. B. was found unfit 
to plead, & ordered to be detained during llis 
Maj(^sty’s pleasure. On the facts disclosed at the 
trial, & shown by the coroner’s d(‘positions, put 
in by leave of the ct., on appeal : — Held : there 
was no evidence that applt. had imdtirtaken a 
duty amounting to the charge of the inmates of 
the home, & on tliis ground the conviction of 
applt. was quashed. Under Criminal Appeal 
Act, 1907 (c. 23), s. 9 (a), the ct. has power to 
receive as fresh evidence depositions in a coroner’s 
ct. not put in at the trial. — R. v. Hall (1919), 122 
L. T. 31 ; 84 .7. P. 56 ; 26 Cox, C. C. 525 ; 14 
Or. App. Rep. 58, C. C. A. 

5691. Order for inquiries & report — For informa- 
tion of court.] — In a i) roper case the Ct. of 
Criminal Appeal will firder itHpiiries to be made 
for its information. — R. v, Huuhes (1914), 11 
Cr. App. Rep. 10, C. (’. /V. 

5692. By special commissioner — Criminal 

Appeal Act, 1907 (c. 23), s. 9 (d).] — R, v. Holt 
(1920), 14 Cr. App. Rep. i52, C. C. A. 

5693. By police — Copy of report to be 

supplied to appellant.] — (1) Police r(‘ports made by 
order of the ut. should be supplied to applt. 

(2) As a genera] rule the ct. will not allow a 
witness who could have been called at the t.rial to 
be called on appeal. 

(3) When an applri. is made for leave to appeal 
& to give fresh evidence, & names have been given, 
we cannot admit the evidence of persons whose 
names were not given when the appln. was made 
(PiCKPORD, J.). — K. V. Brown (1910), 4 Cr. App. 
Rep. 104, C. C. A. 

5694. Order for production of documents — Not 


PART XIV. SECT. 5, SUB-SECT. 2.— C. 

c. Objection to charge of judge — 
On g^rounds of misdirection or non^ 
direction .] — The rule is tho same in 
criminal as in civil cases, at any rate 
whore prisoner Is defended by counsel, 
that any objection to tho charge of the 
presiding judge, either for non -direction 
or for misdirection, must be taken at 
the trial, & if not then taken it cannot 
be afterwards raised, especially where 
the evidence fully sustains the verdict. 
— R.v. Pick (1866), 16 C. P.379. — CAN. 

d. Question imt to accused.] — Tho 
ct. cannot, in a suspension of a con- 
viction on a summary complaint, enter 
nto an inquiry as to the exact question 


which had been put to the complainant 
when no objoctfon had boon taken at 
the time. — ^Anpjskson v. McFaklane 
(1899), 1 F. (Ct. of Soss.) 36.— SCOT. 

0 . Admissions hy accused.] — In a 
suspension of a conviction tho com- 
plalner stated that ho had while in 
prison been interrogated by police 
constables, & that their evidence as to 
his answers had been illegally admitted | 
at tho trial. Prosecutor denied that 
tho police had inlAjri’ogated the com- 

E lainer, but stated that tho complainer 
ad voluntarily made certain admis- 
sions to tho police, & that evidence of 
I these admissions had been led at tho 
I trial. No objection to this evidence 


was taken in tho inferior ct. : — Held : 
the bill must bo refused. — Husskll v. 
Paton (1902), 4 F. (Ct. of Sens.) 77 , 
39 Sc. L. R. 647 ; 10 S. L. T. 94.— 

SCOT. 


PART XIV. SECT. 6, SUB-SECT. 3. 

f. Report ct’ notes of judge.] — 
There is no gcueral rule that the Ct. of 
Criminal Appeal will in no case look 
at any thing except the trial judge’s 
report & nott^s of the trial. Where it 
is quite plain that a mistake has been 
made by the judge other evidence will 
be regarded. — R. v. Stoukb, [1916 
V, L. R, 285.— AUS. 
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Sect. 5. — Scope of inquiry: Sub-sect 3. Sect, 0: 

Suf)-sects. 1 , 2 (fc 3.] 

produced at trial.] — If necessary, the ct. will order 
documents that ought to have been fort*hcoming 
at the trial to be produced. — R. v, Evans (1912), 
8 Cr. App. Rep. 15, C. C. A. 

5695. Medical report made on examination before 
act committed.] — R. v, Ooelho, No. 6218, post. 

5696. Report by Clerk of Assize — As to his 
discussions with jury.] — On the trial of a prisoner 
at assizes, some time after the jury had retired to 
consider their verdict, the clerk of assize went to 
t-heir room <fe asked if they had agreed or were 
likely to agree. The jury then put some questions 
to him, & he answered them <& a discussion took 
place. Later lie visited the jury again, <fe a further 
discussion took place. Eventually the jury found 
prisoner guilty : — Held : evidence from the jury- 
men to prove the above facts was inadmissible, 
but the ct. could act upon a report made by the 
clerk of assize, & as it was impossible to say that 
but for the discussions the advice given by him 
the jury would have come to an unanimous con- 
clusion, the conviction must be (quashed. — R. i’. 
WiLLMONT (1914), 78 J. P. 352 ; 30 T. L. R. 499 ; 
10 Cr. App. Rep. 173, C. C. A. 

Annotations : — Consd. Ellis Dclieer (1922), 127 L. T. 

Reid. Goby v. Wctherill (1915), li:i L. T. 502. 


Sect. 0.- CALLING FRESH EVIDENCE. 

SuR-sECT. 1 . — Procedure. 

5697. Whether application necessary — Discretion 
of court.] — The cl . though refusing an appln. to 
call further evidence, may, at its discretion, give 
leave on the appeal. — IL v. Grosvenor (1914), 
10 tv. App. Rep. 230, O. C. A. 

5698. Names of new witnesses — Must be dis- 
closed to court.] R, V. liOVETT & IllPPKRSON 

(1908), 1 t'r. App. Rep. 94, C. C. A. ; subsequent 
proceedings, 1 Or. App. Rep. Ill, 0. C. A. 

5699 . Effect of non-disclosure.] — R. 

r. Rrown, No. 5693, (i)de. 

5700. Nature of evidence must be stated.] — R. 

Lovett Hipperson, No. 5698, ante. 

5701. .] — The nature of the evidence of the 

new witnesses must be disclosed to the ct-. & to 
the registrar. — R. v. Gowlett {alias Woodford 
(1908), 1 Or. App. Rep. 204. 

5702. .] — The ct. will not as a rule give 

leave to call a witness the nature of whose in- 
formation is not disclosed. — R. ??. Gordon, 
Hickson, Wielis & Harris (1913), 8 Or. App, 
Rep. 246, 0. O. A. 

5703. Whether on affidavit.] — Solr. & 

counsel having been assigned to applt., & an appln. 
being made on his behalf for leave to call further 
witnesses, who had not been called at the trial, 
t he ct. said that in such a case the evidence of the 
suggested witnesses should be placed before the 
ct. on affidavit. The question of the insanity of 
prisoner was not raised in the ct. below. — R. v. 
Atkins (1908), 24 T. L. R. 807 ; 1 Cr. App. Rep. 
45, 69 ; 72 .T. P. .To. 340, 352, O. 0. A. 

5704. .] — R. 17.' Dunton (1908), 1 

Or. App. Rep. 165 ; 72 ,1. P. Jo. 550, O. O. A. 

5705. .] — R. v. llANCOX, No. 5780, 

post. 

5706. Solicitor assigned — To take proofs.] — 

When it is necessary to take proofs of fresh 
witnesses the ct. will assign a solr.— R. v. Hewson 
(1908), 1 Cr. App. Rep. 47, C. C. A. 

5707. Proofs of proposed witnesses should be 
prepared.] — An applt. for leave to call further 


evidence should be prepared with proofs of the 
evidence of the proposed witnesses. — R. v. Marcus 
(1923), 17 Cr. App. Rep. 187, C. C. A. 

5708. Witnesses must be in attendance.] — R. 
V. Coleman, No. 5975, post, 

5709. Witnesses must be out of court till called.] 
— Persons proposed to be called as witnesses, on 
appeal, must be out of ct. until they are called. — 
R. V. Miller (1909), 2 Cr. App. Rep. 213, C. C. A. 

5710. Whether cross-examination of witness 
allowed — Misunderstanding at trial.] — R. v. East 
(1908), 1 Cr. App, Rep. 205, C. C. A. 

5711. Credit of witness involved.] — The ct. 

may give leave to cross-examine a witness on 
matters of credit which could not be the subject 
of contradiction at the trial. If a direction is 
wholly insufficient a conviction may be quashed. — 
R. V. Hamilton (1917), 118 I.. T. 180 ; 26 Cox, 
C. C. 157 ; 13 Cr. App. llep. 32, C. C. A. 


Sub-sect. 2. — When Leave will be Given. 

5712. Omission to call evidence at trial due to 
misunderstanding.] — R. v. Gray (1908), 1 Cr. App. 
Rep. 154, C. C. A. 

5713. .] — R. V. Reen & Lintott (1909), 2 

Cr. App. Rep. 310, C. C. A. 

5714. .] — Conviction quashed on the ground 

that there was a strong probability that if the 
evidence of certain witnesses for prisoner who, 
when the case was heard, were absent through a 
misunderstanding had been before the jury 
prisoner would have been acquitted. — R. v, 
Nicholson (1909), 73 J. P. 347 ; 2 Cr. App. Rep, 
195 ; sub nom. R. v. Hendry, 25 T. L. R. 635, 
C. C. A. 

5715. .] — Leave to call evidence granted 

where there was reason to tliink that all the 
evidence which might have been called at the trial 
was not exhausted. — R. v, Garnham (1910), 4 
Cr. App. Rep. 150, C, (’. A. 

5716. .] — R. Schmidt (1911), 6 Cr. App. 

Rep 288, C. C. A. 

5717. ,] — The ct. will allow evidence to be 

given, which might have been given at the trial, 
if it is satisfied that the omission was due to a 
misunderstanding on deft.’s part. — R. v. Warren 
(1919), 14 Cr. App. Rep. 4, C. C. A. 

5718. Witness called at trial did not answer to 
his name.] — Conviction quashed on the ground 
that the defence was not x>roperly put to the jury. 

In this case we give leave to appeal & also leave 
to call C. who was called at the trial, but being 
too late did not answer to his name (Bray, J.). — 
R. V, Richards (1910), 4 Cr. Ai)p. Reii. 161, 
C. C. A. 

5719. .] — R. V. WiTTON (1911), 6 Cr. App. 

Rep. 149, C. C. A. 

5720. Adjournment of trial refused.] — R. v. Par- 
RINGTON (1908), 1 Cr. App. Rep. 113, C. C. A. 

5721. On question of identity.] — X. obtained a 
1101*86 by false pretences from .T. on Nov. 17, at a 
hoi*se fair. G. was arrested for the offence on 
Aug. 5, 1908. J. identified G. as being X. ; but 
J.’s man, who had as good if not a better oppor- 
tunity of seeing X. at the fair, was unable to 
identify G. as the man. There was no controversy 
as to O. being at the fair on Nov, 17. A hand- 
writing expert stated that the cheque given b^ 
X. to J. at the fair & a cheque written by G . at th( 
police ct. on his own request, were written by th( 
same person. For the defence, one witness saic 
that G. was with him at the fair at the time th< 
offence was committed, & he did not commit it 
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Another witness said that a man, not O., had 
given him the horse to take away, &> a third 
witness said that he saw a man, not G., commit 
the offence. G. was convicted. On appeal, a 
detective-sergeant was called by leave of the ct., 
who said that the description of X. given to the 
police about a fortnight after the offence was 
committed, was that of another man, B. The 
description gave the height of X. as 5' 6^ or 7^. 
G. was about 5' 3" in height, a very short man. 
The ct. quashed the conviction, having regard to 
the evidence given on appeal. — K. v. Bktridge 
(1908), 73 J. P. 71 ; 1 Cr. App. Rep. 236, C. C. A. 

5722. .] — Fresh evidence will be heard when 

the evidence of identification is unsatisfactory. — 
R. V, Gilling (1910), 12 Or. App. Rep. 131, 
O. C. A. 

5723. Defence of alibi.] — R. v. Laws (1908), 72 
J. P. 271 ; 24 T. L. R. 630 ; 1 Or, App. Rep. 0, 

O. C. A. 

5724. .]— R. V. Malvisi (1909), 73 J. P. 

392 ; 2 Cr. App, Rep. 251, 0. 0. A. 

Annotation: — Beid. R. v. Rose (1919), 14 Or. App. Rep. 14. 


6725. .1~R. V. Keys (1918), 13 Cr. App. 

Rep. 210, C. 0 . A. 

5726. .] — R. V. Warren, No. 5717, mite. 

5727. Mistake in summing up at trial.] — Leave 
was given to call further evidence in view of an 
alleged mistake in summing up. — R. v. Crook 
(1910), 4 Cr. App. Rep. 57, C. C. A. 

5728. .] — Applt. was convicted on an in- 
dictment which charged him under Larceny Act, 
1901 (c. 10), with the fraudulent conversion of a 
sum of money entrusted to him for safe custody. 
At the trial the judge suggested to the jury the 
possibility of a criminal conspiracy between 
prisoner & a i)erson not called as a witness, & the 
Ct. of Criminal Appeal allowed him to be called 
on the appeal. In such case if his evidence is 


satisfactory the ct. will if it believes the jury might 
have been influenced thereby quash the conviction. 
— R. r. Hall (1915), 11 Cr. App. Rep. 221, 

C. C. A. 


5729. Perjured testimony at trial.] — R. v. 

Donovan A Hurley, No. 5682, ante. 

6730. Evidence affecting character of witness for 
prosecution.] — The ct. will not quash a conviction 
when evidenc(^ is forthcoming, after the trial, of 
previous convictions of a material witness for the 
prosecution, unless those convictions affect his 
credibility. — R. v. Hampshire (1908), 1 Cr. App. 
Rep. 212, C. C. A. 

6731. Additional facts ascertained since trial.] — 


Witnesses are only allowed to be called when 
additional facts have come to light since the date 
of trial {per Cur.). — R. v. Pitchforth (1908), 1 
Cr. App. Rep. 249, C. C. A. 

5732. .]— R. Jones (1909), 2, Cr. App. 

Rep. 88, 102, C. C. A. 


5733. .] — Conviction quashed in view of 

fresh evidence not available at the trial. — R. v. 
Murphy (1921), 15 Cr. App. Rep. 181, C. C. A. 

5734. .] — In a proi)er case the ct. will hear 

fresh relevant evidence about the character of 
prosecutrix which was not forthcoming at the 
trial. — R. v. Greenberg (1923), 17 Cr. App. Rep. 
106, C. C. A. 

5735. Evidence of nationality — Order for expul- 
sion of alien.] — On tlie question whether an ex- 
pulsion order should be recommended, the ct. 
will hear evidence on the point whether applt. is 
an alien or not. — R. v. Ferguson (1911), 7 Cr. 
App. Rep. 24, C. C. A. 

6736. .] — If there is any uncertainty 

at the trial whether npplt. is an alien the ct. will 
hear evidence on the^ point. — R. v. Collins (1913), 
8 Cr. App. Rep. 244, C. A. 

5737. On appeal against sentence.] — R. v. 
WILLIAIVIS (1909), 2 Cr. Ajip. Rep. 156, C. C. A. 

5738. To allow appellant to supplement his own 
evidence.] — R. v. Westlake (1920), 15 Cr. App. 
Rep. 100, C. C. A. 

5739. Only in exceptional circumstances.] — This 
ct. has to be convinced of very exceptional cir- 
cumstances before it will reconsider the verdict 
of a jury in the light of fresh evidence which has 
not been laid before the jm^y & which in some cases 
might liavc been put before the jury at tin* trial 
(Darling, J.). — R. v. Mason (1923), 17 Cr. App. 
Rep. 160, C. C. A. 


Sub-sect. 3. — When Leave will be Refused. 

5740. Where witness might have been called at 
trial.] — R. v. Hartletgh (1908), 1 Cr. Api). Rep. 
17, C. C. A. 

5741. .] — Appln. to call further evidence 

where applt. could have asked to have the wit- 
nesses called at the trial, refused. — R. v. Jones 
(1908), 1 Cr. App. Rep. 27, C. C. A. 

5742. .] — Persons who could have been 

called at the trial cannot be called in this ct. to 
make out a new case. — R. v. Soper (1908), 1 
Cr. App. Rep. 63, C. C. A. 

5743. .] — The ct. will not as a rule hear 

witnesses who ought to, & could have been called 
at the trial. — R. v. Winkworth (1908), 1 Cr. App. 
Rep. 129, C. C. A. 

5744. ,] — If applt. is represented at the 

trial <& his counsel deliberately refrains from calling 
witnesses, leave will not be granted to appeal in 
order that they may be called. — R. v. Watkins 
(1908), 1 Cr. App. Rep. 183, C. C. A. 

5745. .] — The ct. will not readily hear 

witnesses who were at the trial & were not called. 
— R. V. Perry & Harvey (1909), 2 Cr. App. Rep. 
89, C. C. A. 


PART XIV. SECT. 6, SUB-SECT. 2. 

6731 i. Additional facts ascertained 
since trial .] — On application under 
Crimea Act (No. 2657), 1915, s. 593 (c). 
for leave for a new trial on the gronnd 
that evidence of prisoner's innocence 
not previously available was now 
obtained. Three of the proposed wit- 
nesses were fellow -prisoners who had 
refused to give evidence at the trial. 
One of the proposed witnesses was a 
convicted person who was not called 
at the trial because a constable had 
advieed prisoner not to caU him ; 
another of them could not be found 
at the time of the trial. The ct. 
regarding the circumstances as special, 
itself heard the witnesses proposed to 
bo called, & thereupon quashed the 
conviction & ordered a now trial. — H. 
v. Ennob, 11916] V. L. R. 376.---AUS. 

J. — VOL. XIV. 


g. Affidavits of persons present 
at hearing .] — Where a conviction is 
attacked upon the ground that it was 
made without evidence & in the 
absence of a plea of guilty, a question 
of fact arises which. Tike all other dis- 
puted questions of fact, must be 
determined by evidence ; therefore 
the ct. Is not restricted In its investiga- 
tion to the record of the conviction but 
may look at the afladavits of those 
pixisont at the hearing as to what 
actually took place thereon. — H. v. 
Barlow, [1918] 1 W. W. K. 499 ; 29 
Can. Grim. Gas. 381.— CAN. 

PART XIV. SECT. 6, SUB-SECT. 3. 

5740 i. Where witness might have been 
called at trial .] — On a charge of murder 
accused was convicted of manslaughter. 
His counsel had refrained at the trial 


from calling evidence of previous 
hostility by deceased towards accused, 
counsel apprehending that it might 
supply evidence of a motive for the 
murder : — Held : a now trial should 
not be granted in order to enable 
accused to caU this evidence for the 
purpose of showing that ho acted in 
self-defence. — Mattson v. K. (1919), 
27 G. L. K. 176.— AUS. 

5740 ii. .] — Before the ct. will 

entertain applications for leave to call 
fresh evidence some satisfactory reason 
must be given why witnesses were not 
called at the trial; evidence must be 
material, & if given might have affected 
the result. Whore no proofs of wit- 
ness’s evidence were produced ct. 
refused application. — R. v. Eylks 
(1917), 17 S. R. N. 8. W. 377 ; 23 
G. L. R. 1.— AUS. 
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Sect Q.-^Calling fresh evidence: Sttb-seds, 3, 4 

5746. .] — R. V, Moran (1909), 3 Or. App. 

Rep. 25, C. C. A. 

5747. .] — R. V, Brown, No. 5693, ante, 

5748. .] — Witnesses who could have been 

called at the trial will not be called on appeal. — 
R. V, Allen (1910), 4 Cr. App. Rep. 181, C. O. A. 

5749. .] — Where people know of the exist- 

ence of a witness, but take no trouble to call him, 
& the fact turns out that on some point his evidence 
would be more material than originally appeared, 
that is not a reason for allowing that witness to be j 
called on appeal (Pickford, J.). — R. v, Hewitt 
(1912), as reported in 7 Cr. App. Rep. 219, C. C. A. 

5750. .] — The general rxile that witnesses 

who might have been called at the trial & were 
not, will not be called in the ct. above will be en- 
forced with strictness when the defence is an ^ibi 
& applt. reserves his defence before the justices, 

&> the more so where prisoner was on bail & knew 
the names of the witnesses he wished to call. — R. 

V, Trevarthbn (1912), 8 Cr. App. Rep. 97, C. C. A. 
Annotation : — ^Beld. Tl. r. Rose (1919), 14 Cr. App. Rep. 14. 

5751. .] — It is not a misdirection to teU 

the jury, when prisoner on oath contradicts a 
witness on a crucial point, that their verdict 
should depend on the question which of the two 
they believed. When counsel has elected not to 
call certain persons as witnesses at the trial, as a 
rule, they will not be allowed to be called on 
appeal, — R. v, LivocK (1914), 10 Cr. App. Rep. 
264, C. C. A. 

Annotation : — Refd. R. v. Rose (1019), 3 4 Cr. App. Rep. 14. 

5752. .] — The ct. will not hear a witness 

whom applt. deliberately declined to call at the 
trial.— R. v, Wetsz (1920), 15 Cr. App. Rep. 85, 

C. C. A. 

5753. Inability to pay expenses.] — The ct. ' 

is not disposed to heai* witnesses on the plea that 
deft, could not afford to call them at the trial, as, 
in a proper case, the police will pay their expenses. 
— R. V, Mack (1909), 2 Cr. App. Rep. 114, C. C. A. 

5754. Unless good reason for omission 

given.] — Permission to call fresh witnesses is not 
given unless some reason is given why they were 
not called at the trial (Lord Alverstone, L.J.). — 
R. V. Martin (1908), 1 Cr. App. Rep. 33, C. C. A. 

5755. ; .] — The ct. will not, as a rule, 

permit a witness who could have been called at 
the trial, but was not, to be examined on the 
appeal. — R. v. McGerlynchie (1909), 2 Cr. App. 
Rep. 183, C. C. A. 

5756 . Except In special circumstances.] — 

Only in exceptional cases will the ct, hear wit- 
nesses who, without good reason, were not called 
at the trial. On an indictment for obtaining by 
false jjretences there must be a direction on the 
guilty knowledge of each obtaining. — R. v, Dutt 
(1912), 8 Cr. App. Rep. 51, C. C. A. 

5757. .] — R. V, Perry, No. 56.52, 

ante, 

5758. .] — R. V, Starkie, No. 5522, 

ante. 


6759. Except In case of insanity.] — R. v. 

Bradley, No. 6668, ante, 

5760. Where witness refused to attend at trial.]^ 
R. V, Flatbley (1909), 2 Or. App. Rep. 77, 
0. 0. A. 

5761. Appellant who has not given evidence at 
trial.] — Prisoner who sets up an alibi & does not 
go into the box cannot ordinarily expect his appln. 
to be granted. — R. v. Mack (1908), 1 Cr. App. Rep. 
132 O. C. A. 

5762. .] — R. V, Rubens (1909), 2 Cr. App. 

Rep. 163 ; 73 J. P. Jo. 240, C. O. A. 

Annotation : — Refd. R. v. Rose (1919), 14 Cr. App. Rep. 14. 

5763. .] — R. V, Malvtsi, No. 5724, ante, 

5764. .] — Deft, who has not given evidence 

on his trial will not be allowed to do so on appeal. — 
R. V, King (1914), as reported in 10 Cr. App. Rep. 
44, C. C. A. 

Annotations: — Refd. R. v. Rose (1919), 14 Cr. App. Rep. 14. 
Mentd. R. v. Creamer (1919), 35 T. L. R. 281. 

5765 . ,] — The rule of the ct. is not to hear 

applts. who did not give evidence below. — R. v. 
Rose (1919), 14 Cr. App. Rep. 14, C. C. A. 

5766. Where evidence would not have affected 
the verdict.] — R. v, Roumillen (1908), 1 Cr. App. 
Rep. 25, C. C. A. 

5767. .] — R. V, FLUELI.IN (1908), 1 Cr. App. 

Rep. 30, C. C. A. 

5768. .] — R. V, Hillary (1908), 1 Cr. App. 

Rep. 153, C. C. A. 

5769. .] — The ct. will not hear fresh 

evidence if it is satisfied from the proofs of the 
proposed witnesses that their evidence would not 
have affected the result of the trial. — R. v, 
Brinsley (1910), 4 Cr. App. Rep. 102, C. C. A. 

5770. .] — Appln. for leave to appeal refused 

when the ct. was of opinion that fresh evidence 
tendered would not have affected the verdict. — 
R. V, Caldwell (1911), 6 Cr. App. Rep. 151, 
C. C. A. 

Anru)talion : — Refd. R. v. Rose 0919), 11 Cr. App. Rep. 14.| 

5771 . — The ct. will allow further evidencei 

to be called only when it is satisfied that the 
evidence would or might have induced the jury to^, 
form a different opinion on the guilt of applt. — * 
R. V, Gbosvenor (1914), 111 L. T. 1110; 21« 
Cox, C, C. 468 ; 10 Cr. App. Rep. 235, C. C. A. i 

5772. Attempt to supplement case made at trial.],! 

— R. v. Mortimer (1908), 99 L. T. 204 ; 72 J. P ^ 
349 ; 24 T. L. R. 745 ; 21 Cox, C. C. 677 ; 1 Cr! 
App. Rep. 20, C. C. A. o 

5773. For cross-examination of witness — Not \ 
cross-examined at trial.] — If deft, declines to cross- 
examine a witness, the ct. will not grant leave to 
appeal in order that the witness may be cross- 
examined. — R. V, Denehurst (1910), 4 Cr. App. 
Rep. 59, C. C. A. 


Sub-sect. 4. — What Evidence is admissible. 

5774. Letter written by prisoner — After con- 
viction — Production of copy of destroyed letter.] — 

After his conviction for murder prisoner wrote 
I from the prison in which he was confined a letter 


6761 i. Appellant who has not given 
evidence at trial.} — Tho High Ct. do- 
clined on appeed to iticoive evidence 
which was available on the trial below 
when prisoner deliberately elected not 
to ^ve evidence In reply to the case 
made against him. — R. v. Maduub 
Chundeb Gibi (1873), 21 W. R. 13. — 
IND. 

5766 i. Where evidence would not have 
affected the verdict] — Accused were 
convicted of having in their possession 
without lawful excuse a forged Com- 


monwealth Security, to wit, a £5 note. 
& also with having the note with intent 
to defraud. Accused applied for leave 
to appeal on the grounds {inter alia) 
that fresh evidence was forthcoming, 
such evidence being in support of an 
alibi : — Held : the further evidence 
submitted was not of such a nature as 
would justify the re-oponing of the 
case, & there was nothing to show that 
there had been any injustice. — Steele 
V, R. (1919), 22 W. A. L. R. 22.-— AUS. 

6772 i. Attempt to supplement case 


made at trial,] — Affidavits of facts not 
shown to have become known since 
the trial, not admissible on a motion 
for a now trial. — R. v. Chubbs (1864), 
14 C. P. 32.— CAN. 

PART XIV. SECT. 6, SUB-SECT. 4. 

h. Medical evidence,] — A girl wont 
to prisoner’s house mth the object of 
having an abortion procured. To 
achieve this purpose prisoner had 
sexual connection with her repeatedly 
on the night of her arrival & repeatedly 
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which had a most material bearing on the case. 
The letter had been destroyed by the person to 
whom it was addressed. The prosecution gave 
notice to prisoner that upon the hearing of an 
appln. which he intended to make to the Ct. of 
Criminal Appeal for leave to appeal, an appln. 
would be made by the prosecution for leave to call 
witnesses for the purposes of proving the destruc- 
tion of the letter & producing a copy in evidence : — 
Held : the evidence was admissible, & no privilege 
attached to the letter. — K. v. Robinson, [1917] 

2 K. B. 108 ; 86 L. J. K. B. 773 ; 117 L. T. 160 ; 
81 J. P. 162 ; 25 Cox, C. C. 762 ; 12 Cr. App. Rep. 
226, C. C. A. 

Annotation : — Mdntd. R. v. Rose (1919), 14 Cr. App. Rep. 14. 

6776. Written appeal for mercy — On behalf of 
prisoner.] — R. v. Weaver, No. 5594, ante. 

6776. Not communication with Home Secretary 
— With reference to the appeal.] — (1) On a petition 
to the Home Secretary, referred to the Ct. of 
Criminal Appeal under Criminal Appeal Act, 1907 
(c. 23), s. 19 (a), the ct. can only act on legal 
evidence given at the ct. of trial or before the Ct. | 
of Criminal Appeal. They cannot act on com- ' 
munications made by third parties to the Home 
Secretary ; but they may look at such communica- 
tions to see whether they should allow evidence 
to be called on the matters dealt with in them. 

(2) It has been suggested that because counsel 
for the Crown in the course of his speech to the 
jury commented, when dealing with one incident 
of the case, on the fact that prisoner’s wife had not 
been called, & said that her evidence might have 
been of great importance, there was here a mistrial. 
Before the jury considered what their verdict was 
to be, counsel withdrew his observation in the 
presence of the jury. The judge who tried the 
case did not comment on the matter in his 
summing up ; but when the matter was brought 
to his notice he asked the jury to pay no attention 
to counsel’s observation. It is quite impossible 
for us to take the view that there had been a 
mistrial on the ground that that observation has 
been made (Lord Alverstone, C.J.). 

(3) Where there has been a mistrial within the 
meaning of the cases, the Ct. of Criminal Appeal 
have the power formerly possessed by the Ct. for 
the Consideration of Crown Cases Reserved of 
issuing of writ of venire de novo. — R. v. Hickman 
(1910), 74 J. P. 449 ; 26 T. L. R. 640 ; 5 Cr. App. 
Itep. 135, C. C. A. 

Annotatum: — As to (3) Consd. Crane v. Public Prosecutor, 

11921] 2 A. C. 299. 

5777. Not affidavits alleging local prejudice at 
trial.] — The ct. will not receive in evidence 
affidavits puiporting to show that, owing to 
newspaper reports or other matters, local prejudice 
against applt. made a fair trial impossible. — R. v. 
Wilson, Lewis &; Havard (1911), 6 Cr. App. Rep. 
125, C. C. A. 

Annotati(m8 : — Mentd. R. v. Blatherwick (1911), 6 Or. App. 

Rep. 281 ; R. v. Crane (1912), 7 Cr. App. Rep. 113 ; R. v. 

Watson (1913), 109 L. T. 335 ; R. v. Christie, [1914] A. C. 

545 ; R. V. Cohen (1914), 111 L. T. 77 ; R. v. Threlfah 

gave her injections into the vagina of a 
hot & weak solution of a germicide. 

He did nothing else, & used no instm- 
ment or drug. Twenty 'two hours after 
her arrival at his house she expelled 
a foetus, which was somewhat putrofled, 

& thereafter the prisoner gave uterine 
& vaginal Injections of a weak solution 
of a germicide. The girl died a few 
days later of peritonitis arising from 
a misoarriage, & prisoner was tried for 
murder, & conducted his own defence. 

There was no evddenoe that the acts 
done by the prisoner were likely to 
endanger human life. Prisoner did 
not cross-examine medical witnesses 


(1914), 111 L. T. 168; Bradshaw v. Waterlow, [1915] 3 

K. B. 527 ; R. v. Baakerville, [1916] 2 K. B. 668 ; R. u. 

Willis, [1916] 1 K. B. 933 ; R. v. Wyman (1918), 13 Cr. 

App. Rep. 163. 

5778. Not letter written by Juror to trial judge — 
In respect of Information arising after the trial.] — 

The ct. will not take notice of a letter written by 
a juryman after a trial to the trial judge ; written 
either in respect of matters which came to his 
knowledge after the trial or as to matters which 
influenced him in coming to a conclusion with 
regard to the verdict. — R. v. Melik (1915), 11 
Or. App. Rep. 100, C. C. A. 

6779. Not evidence of jurors — To prove irregu- 
larity at trial.] — R. V. WiLLMONT, No. 5696, ante. 

5780. Evidence as to conduct of jury at trial.] — 
On an appeal where suggestions were made as 
to the probability of bias on the part of two of the 
jurymen who tried the case, the ct. allowed 
evidence to be called in reference to those sugges- 
tions, but intimated that the granting of such 
leave must not be taken as a prec^edent. 

The ct. has power to receive evidence on affidavit, 
but will not, as a rule, attach weight to such 
evidence unless there was opportunity to cross- 
examine deponent. — R. v. IIancox (1913), 29 
T. L. R. 331 ; 8 Cr. App. Rep. 193, 0. C. A. 

5781. .] — The ct. should be very cautious 

in admitting evidence of misconduct on the x>Art 
of one of the jury, & certainly should not so do 
unless the evidence if admitted would compel the 
ct. to quash the conviction, & unless the appln. 
for leave to call such evidence is based upon 
substantial information. — R. v. Syme (1914), 112 
L. T. 136 ; 79 J. P. 40 ; 30 T. L. R. 691 ; 24 
Cox, C. C. 502 ; 10 Cr. App. Rep. 284, C. C. A. 

5782. Evidence disregarded by judge at trial.] — • 
The ct. will, if it thinks it necessary, deal with & 
act upon evidence disregarded by the judge at the 
trial. — R. v. Bray (1915), 11 Cr. App. Rep. 290, 
C. 0. A. 

5783. Not medical evidence — Whether convict 
fit to undergo corporal punishment.] — The ct. will 

not hear medical evidence on the question whether 
a convict is fit to undergo corporal punishment. — • 
R. V. Dugdale (1922), 17 App. Rep. 55, C. C. A. 


SdB'Sect. 5. — Effect of Evidence. 

5784. Conviction quashed — Where fresh evidence 
raises grave doubt.] — This is a case of a larceny 
committed in a brothel. Applt. is a man who had 
frequented the brothel, & who had been twice 
previously convicted of stealing. It is easy to 
understand how the police, & also the prosecution, 
came to suspect him of the offence in quCvStion. 
But unless there was evidence upon which a jury 
of reasonable men could properly find him guilty, 
the verdict cannot stand. Plans of the liouse have 
been proved before us which were not before the 
jury. Upon the evidence given at the trial, <fe the 
plans & the evidence as to the house given before 


or adduce any evidence tending to 
show that tho putrefaction wew of so 
advanced a stage that the death of the 
foetus must, or might, have occurred 
before the time of the girl’s arrival at 
his house. On appeal to tho Ct. of 
Criminal Appeal, medical evidence was 
admitted, which showed that it was 
extremely unlikely, & practically im- 
possible, for putrefaction to tho extent 
indicated to have occurred within 
twenty-four hours, & evidence was 
given that the acts done by prisoner 
were ordinarily likely to endanger 
human life. — It. v. Walkkr (No. 1) 
(1915), S. R. Q. 116.— AUS. 


PART XIV. SECT. 6, SUB-SECT. 6. 

k. Duty of court.] — Where the Ct. 
of Appeal allows evidence of inno- 
cenoo to be given it is tho ct.’s duty to 
scrutinise very carefully Sc either 
quash tho conviction if tho new 
evidence is convincing, or grant a 
new trial if the evidence raises a caao 
of doubt, or dismiss tho appeal if the 
evidence api>ears suspicious. — U. v. 
SicilEL (1913), 13 S. R. N. H. W. 259 ; 
30 N. S. W. W. N. 73.— AUS. 

l. .) — On appeal on the 

i ground of the discovery of fresh 
i evidence since the trial it is the duty 

L L 2 
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Sect. 6. — Calling fresh evidence: Suh’SecL 5, Sect* 7 : 

Sub-sects. 1, 2 d; 3.] 

us, it is quite impossible to say that there was not 
very serious doubt as to applt.’s guilt. The probable 
inference from the whole of such evidence is that 
prosecutrix, who was the only witness who identi- 
fied him could not see him from the position in 
which, according to the evidence, she was when 
she says she saw him. This conviction cannot 
stand {per Cur.). — R. v. Osborne (1908), 72 J. P. 
473 ; 1 Cr. App. Rep. 144, C. C. A. 

5785. .] — R. V. Nicholson, No. 5714, 

ante. 

5786. .] — Where, after hearing fresh 

evidence, there is a grave conflict of testimony, 
the ct. will lean to the side of leniency, quash 
a conviction. — R. v. Wright, Brassington & 
Marsh (1910), 4 Cr. App. Rep. 284, C. C. A. 

5787. .] — Fresh evidence raising grave 

doubt is ground for quashing a conviction. — R. v. 
Walker & Malyon (1910), 5 Or. App. Rep. 29(5, 
C. C. A. 

5788. .] — Where, on fresh evidence, 

the ct. was satisfied that the case set up by the 
prosecution at the trial failed, though an alterna- 
tive case withdrawn from the jury at the trial 
might have succeeded, the conviction was quashed. 
— R. V. WiNKWORTii (1911), (5 Cr. App. Rep. 179, 
C. C. A. 

5789. .]— R. V. Stokes (1911), 7 Cr. 

Aijp. Rep. 40, C. C. A. 

5790. .] — Conviction quashed in view 

of fresh evidence before the ct. Sc other evidence 
admitted by the Crown as establisliing applt.’s 
case. — R. v. Thompson {alias Pettit) (1912), 
7 (V. App. Rep. 203, C. C. A. 

5791. .] — If the ct. on hearing fresh 

evidence is of opinion that if it had been before the 
jury which convicted they might have acquitted, 
it will quash the c.onvictiori, & all the more so in a 
case which the trial judge has characterised as a 
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weak case. — R. v. Edwards (1912), 8 Or. App. 
Rep. 38, C. C. A. 

5792. .] — R. V. Williams, No. 5501, 

ante. 

5793. Conviction upheld — Where court consider 
fresh evidence would not secure acquittal.] — R. v. 

Gerhold (1908), 1 Cr. App. Rep. 104, C. C. A. 

5794. .] — The ct. dismissed an appeal 

where the fresh evidence called conflicted with the 
evidence previously called on behalf of applt.. 
Sc where no jury would have altered a verdict on 
such fresh evidence. — R. v. DuNTON (1908), 1 Cr. 
App. Rep. 191, C. C. A. 

5795. .] — Unless the ct. is of opinion 

that the further evidence that has been called 
would have caused the jury to acquit, it will not 
quash a conviction. — R. v. Jackson (1910), 4 
Cr. App. Rep. 93, C. C. A. 


Sect. 7.— DETERMINATION OF APPEALS 
AGAINST CONVICTION. 

Sub -SECT. 1. — In General. 

5796. General rule — No substitution of con- 
viction — After acquittal.] — The ct. on quashing 
a conviction for one ottencje, cannot substitute a 
conviction for another, by virtue of Criminal 
Appeal Act, 1907 (c. 23), s. 5 (2), of which there 
has been an express acquittal. — R. v. Fisher 
(1921), 91 L. J. K. B. 145 ; 80 P. 29 ; 00 Sol. Jo. 
109 ; 10 Cr. App. Rep. 53, C. C. A. 

5797. Absence of motive,] — Absence of proved 
motive is not a ground for quasliing a conviction. — • 
K.V. Ellwood (1908), 1 Cr. Ai>p. Rep. 181, C. C. A. 

5798. Confession by another person.] — Leave to 
appeal given in view of a confession by another 
person of the crime of wliich applt. had been 
convicted. — R. v. Hopkins (1911), 7 Cr. App. Rep. 
109, C. C. A. 


ol the ct. to dctcrniiiic whether the 
additional evidciieo taken in conjunc- 
tion with the evidence given at tin- trial 
would have led the jnry to hrlng in a 
different verdict. —Hukcey r. H. 
(lyiU), 22 W. A. L. H. 25.— AUS. 

m. Conviction vphcld — Where court 
consider fresh evidence would not have 
secured acquittal.] — Applt. with anotlier 
was convicted on cliarge of robbery 
with violence. At tiie trial the issue 
of mistaken identity was taken. After 
sentence a petition w^as presented on 
the ground that fresh evidence was 
forthcoming of a witness not called at 
the trial which would establish the 
innocence of applt. Case was referred 
by A.-G. to Ct. of Criminal Appeal. 
The witness referred to was called by 
applt. &; gave evidence on oath. In his 
evidence lie said that he assaulted the 
complainant but that nobody else 
was present, also he committed the 
robbery : — Held : oven if jury be- 
lieved tills story it was inconsistent 
with the evidence given at the trial 
on which jury convicted applt.— 
SUEATOK tK li. (1914), 16 W. A. L. R. 
113.— AUS. 


PART XIV. SECT. 7, SUB-SECT. 1. 

n. General rule .] — A conviction 
can be set aside only where there has 
been a miscarriage of justice by reason 
of a wrong decision of law.— K. v. 
MuBitAY & Mahoney, 11917 J 2 
W. W. R. 805. — CAN. 

o. .1 — The sound rule to apply 

in trying a criminal appeal where 
Questions of fact are in issue is to con- 
sider whether the conviction is right, 
& in this respect a criminal appeal 
differs from a civil one. In the latter 


case the ct. must he convinced before j 
reversing a finding of fact by a lower 
ct. tliat the finding is wu’ong. — P rotab 
Ghunder Mukerjkk V. K. (1882), 11 
C. L. R. 25.— IND. 

p. .] — Milan Khan v. Sagai 

(1895), I. L. R. 23 Calc. 347.— 

IND. 

q. Doubt expressed by judge as to 
correctness of verdict.] — On appeal 
against conviction on the ground that 
the verdict was against evidence the 
judge reported that he expected & 
tliought there sliould have been a ver- 
dict of not guilty, & that ho had 
material doubt as to the correctness 
of the verdict of guilty : — Held : the 
report was to be taken into considera- 
tion but was by no means conclusive, 
otherwise a conviction would always 
ho open to doubt unless both judge & 
j ury agreed as to the question of fact. — 
R. V. Mansfield (1916), 16 S. K. N. SS. W. 
187 ; 33 N. S. W. W. N. 56.— AUS. 

r. Surprise.] — Prisoner, having been 
indicted with two others acquitted, 
was convicted of the murder of 
H., whoso body was found in a 
field adjoining a railway on Monday, 
Apr. 10, apparently about three days 
after death, which had clearly been 
caused by violence. M., the chief 
witness for the Crown, swore that on 
the Friday night previously he hoard 
cries in this field, & that not long after- 
wards he saw three persons walk 
quickly past his house from that 
direction, whom ho recognised as 
prisoner & Ills two sons. He also 
stated that on the following morning 
he saw prisoner walking along the 
railway & stopping near where the 
body was afterwards found, his manner 


being strange & exesited. At the 
coroner’s inquest, held six months 
before, this witness had declared 
himself unable to identify tlie person 
seen by him, & had not mentioned 
seeli^ prisoner on Saturday. On 
motion for a new trial, on the ground, 
among otiiers, of surprise at these 
discrepancies, the cl. refused to inter- 
fere. The ludictmont alleged tlie 
murder to liave taken place on Apr. 6. 
while the evidence, both at the trial 
& the coroner’s inquest, pointed to 
Apr. 7, & it was stated in the affidavits 
that prisoner had thus been misled in 
directing his evidence of an alibi more 
particularly to the wrong day : — 
Held : no ground of surprise. — R. v. 
Hamilton (1866), 16 C. P. 340.— CAN. 

8. Sufficiency of evidence.] — -Upon 
questions of fact, an appellate criminal 
tribunal is but held to the determina- 
tion whether there was some evidence 
before the trial ct. or whether there 
was no evidence at all. — R. v. Giroux, 
[19161 Q. R. 26 K. B. 323; 56 S. C. R. 
63.— CAN. 

t. .] — The sufficiency of evi- 

dence is not matter for decision by a 
Ct. of Appeal ; but tho absence or 

f iresence of evidence is a matter of 
aw. — R. V. Gross & Miller, [1918J 
Q. R. 28 K. B. 54 ; 31 Can. Crlm. Cas. 
36.— CAN. 

a. .] — Whore a conviction is 

attacked upon the ground that it was 
made without evidence & in the absence 
of a plea of guilty, a question of fact 
arises which, like all other disputed 
questions of fact, must be determined 
by evidence ; therefore tho ct. Is nof 
restricted in its investigation to the 
record of the conviction, but mas 



Part XIV. — Appeal to Court of Criminal Appeal. 


517 


5799. .] — R. V. Selby (1913), 48 L. Jo. 

325, C. C. A. 

6800. Incorrect evidence — By material witness.] 

— Where a very material witness whom the jury 
must at least have believed, is proved to be mis- 
taken on or to have falsified a material point, the 
ct. will quash the conviction. — R. v. Hltllett 
( 1922), 17 Cr. App. Rep. 8, G. C. A. 

5801. Advice by counsel to plead guilty — Know- 
ledge of Iwy.] — It is not a ground for quashing 
a conviction that the jury knows that counsel 
has advised deft, to plead guilty. — R. v. Buckland 
(1920), 15 Cr. App. Rep. 83, 0. C. A. 

5802. Identity of handwriting not proved.] — 
The ct. will not interfere with a conviction based 
upon the fact that handwriting is traced to deft, 
without positive proof that that handwriting is 
not Ids. — R. V. Treloar (1913), 9 Cr. App. Rep. 
1, C. C. A. 


Sub-sect. 2. — Defects in Indictment. 

5803. What is a defect in indictment — Mis- 
joinder of defendants.] — Larceny Act, 1861 (c. 
96), s. 5, does not authorise the joinder in one 
indictment of a court for lai‘ceny against one deft, 
alone with a count for another larceny against the 
same deft. & another person jointly. Such an 
indictment is bad & may be quashed after verdict. 
— R. V, Edwards, [1913] 1 K. B. 287 ; 82 L. J. 
K. B. 347 ; 108 L. T. 815 ; 29 T. L. R. 181 ; 23 
Cox, C. C. 380 ; 8 Cr. App. Rep. 128 ; sub nom. 
R. V, Gilbert, R. v, EDWAiiDS, 77 J. I*. 135 ; 57 
Sol. Jo. 187, C. C. A. 

Annotation: — Consd. R. v. Thompson, [1914j 2 K. B. 99. 

5804. False pretences not set out.] — A con- 

viction on an indictment essentially bad will be 
quashed. In this case an indictment for obtaining 
goods by false pretences did not aver that/ prisoner’s 
name was not what he said it was, & did not aver 
that he knew an alleged representation to be 
false. — R. V, McCai.litm (1914), II (V. App. Rep. 
3 ; 78 J. P. Jo. 399, C. C. A. 

5805. Duplicity.] — In Larceny Act, 1916 

(c. 50), s. 8 (1), the words “ steals or with 
intent to steal, nips, cuts, severs, or breaks any 
fixture” include two distinct felonies, a count 
which charges both alternatively i.s bad. — R. v, 
Moijloy, [1921] 2 K. B. 364 ; 90 L. J. K. B. 862 ; 
85 J. P. 233 ; 37 T. L. R. 611 ; 65 Sol. Jo. 531 ; 
27 Cox, C. C. 34 ; 15 Cr. App. Rep. 170, C. C. A. 

5806. Addition or amendment without con- 

sent of court of trial.] — No count can be added 
to or amendment made in a bill of indictment 


without consent of the ct. of trial. — R. v. Erring - 
ton (1922), 16 Cr. App. Rep. 148, C. C. A. 

5807. When objection should be taken — Whether 
after plea or after verdict.] — An indictment under 
Punishment of Incest Act, 1908, charged in one 
count that offences were committed ” on divers 
days between ,Tan. 1909 & Oct. 1910,” & in 
another count that olXences were committed “ on 
divers days between Oct. 4 the (*nd of Feb. 1913.” 
At the trial, after prisoner had pleaded not guilty, 
& the jury had been sworn, objection was taken 
that the indictment was bad for duplicity. The 
objection was overruled, x^risoncr was convicted. 
On appeal : — Held : tlic indictment was bad in 
that it charged more than one oflence in each 
count, but as prisoner had not in fact been em- 
barrassed or prejudiced in his defence by the 
presentment of the indictment in tliis form, there 
had been ” no substantial miscarriage of justice,” 
& the appeal must therefore b(‘ dismissed under 
Criminal Appeal Act, 1907 (c. 23), s. 4 (1). 

Qu. : whether an objection that an indictment 
is bad on its face can be taken after xdea or after 
verdict.-— R. v, Thomtson, [1914] 2 Iv. B. 99 ; 83 
L. .1. K. B. 643 ; 110 L. T. 272 ; 78 J. P. 212 ; 
30 T. L. R. 223 ; 24 Cox, C. C. 43 ; 9 Cr. App. Rep. 
252, C. C. A. 

5808. Application of proviso to Criminal Appeal 
Act, 1907 (c. 23), s. 4 (1) — Amendment irregularly 
made by court.] — R. v. Cohen, No. 6115, post. 

5809. Omission of words usually Inserted 

to describe offence.] — In tliis case the only objec- 
tion taken is that tlie indictment was bad b(‘.cause 
it omitted the words ” take A carry away,” which 
arc the ordinary words in an indictment for 
lai'ceny. We are clearly of opinion that this (;ase 
comes exactly within the proviso to Criminal 
Appeal Act, 1907 (c. 23), s. 1 (1). It was on the 
clearest possible evidence that the jury convicted 
aiiplt. There is no appeal on the merits. 8o that 
it is impossible to say that t-ho omission has 
occasion (‘d any actual miscarriage of justice {per 
Cur.).--R. V. Harris (1910), 5 Cr. Aiip. Rep. 
285, C. C. A. 

Annotations: — Distd. K. v. Edwards, [191. 1 K. B. 287. 

Consd. R. V. Thompson, [1914] 2 K. B. 99. 

5810. Duplicity of offences in same count.] 

— R. V . Thompson, No. 5807, ante. 


Sub-sect. 3. — No Case to go to Jury. 

5811. Conviction quashed when no evidence oe 
guilt.] — This conviction cannot stand. Ther • 


look at tlio affidavits of those present 
at the hearing as to what actually took 

f lace thereon. — R. v. Barlow, [1918] 
W. W. K. 499 ; 29 Can. Crim. Cas. 
381.— CAN. 

b. .] — The Supreme Ct. will 

not consider questions which were not 
properly within the scope of the case 
presented below in questions reserved 
for consideration of the Ct. of Appeal. 
— Scott r. R. (1921), 58 D. L. R. 242 ; 
34 Can. Grim. Cas. 187.— CAN. 

0 . Do'USbtful direction as to law.] — 
An indictment charged accused with 
woimding with intent to do grievous 
bodily harm. The woimding was by a 
shot from a revolver. The jury were 
directed that if they thought the 
revolver had been fired In a spirit of 
bravado, not aiming at the injured 
person, but in a grossly careless & 
reckless manner, they might, though 
they should acquit of the crime charged, 
convict of ** wounding,'* that being an 
ofeonoo under Criminal Code, s. 180, if 
pommitted under such circumstances, 
though not alleged. No amendment 


of the indictment was applied for or 
made. Tlie jury found a verdict of 
“ wounding without intent." For tho 
Crown it was contended that this 
verdict could be siipxiortod, under 
s. 372, as a verdict of ‘‘ guilty ” under 
B. 186, on the grounds (a) that tho in- 
dictment necessarily meant a chaigo 
of " unlawfully wounding " with in- 
tent," & (5) that " unlawfully wound- 
ing " was a sufficient description of an 
offence under s. 186: — Held : that 
both these propositions were so doubt- 
ful that the case ought not to bo held 
to come within s. 372, & that a verdict 
of " not guilty " ought to be entered. 
— R. V. Looney (1897), 16 N. Z. L. R. 
269.— N.Z. 

d. .] — Tho ruling of tho judge 

as to whether there was evidence was 
not the exercise of a discretion but a 
decision on a point of law, & could, 
therefore, bo made the subject of a 
question reserved under sect. 270 of 
the Ordinance of 1903 for the con- 
sideration of the Supreme Ct. — R. v. 
Khan (1912), T. P. D. 712.— S. AF. 


PART XIV. SECT. 7, SUB-SECT. 2 


e. ]Vhe.ther 'power to amend.] — 
The Ct. of Criminal Appeal has no 
jiower to amend an indictment finally 
dealt with before a Judge of the 
Supremo Ct. or before a judge of 
Quarter Sessious. — 11. v. Burns (1920), 
20 S. R. N. S. W. 351 ; 37 N. S. W. 
W. N. 77.— AUS. 


f. Defect patent on face of indict- 
ment.] — Tho ct. will not arrest judg- 
ment after verdict, or reverse judgment 
in error, for any defect patent on the 
face of tho indictment. — R. v. Mason 
(1872), 22 C. P. 246. — CAN. 

g. Whai is a defect in indictment — 
More than one offence in one count .] — 
Indictment bad for having charged in 
one count more offences than one. — 
R. V . Quinn (1918), 43 O. L. R. 385 ; 
44 O. L. R. 707.— CAN. 


PART XIV. SECT. 7, SUB-SECT. 3. 

6811 i. Conviction quashed when no 
evidence of guiU.] — Prisoner was con- 
victed of having stolen a purse 
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was not sufficient evidence, when the case for the 
prosecution closed, to be left to the jury (per Cur.)* 
— K. V. Pearson (No. 1) (1908), 72 J. P. 449 ; 1 
Cr. App. Rep. 77, C. C. A. 

Amiotationf } : — Consd. R. v. Fraser (1911), 76 J. P. 168: 

R. V . Power, fl91»J 1 K. B. 572. Refd. R. v . Howells & 

Allen (1908), 1 Cr. App. Rep. 197. 

5812. .] — No doubt the possession of the 

servant may be the possession of his master, even 
for criminal purposes, but not unless there is 
evidence that the latter was aware of & had con- 
sented to it. There is no such evidence in this 
case { 2 )er OuR.). — R. v. Pearson (No. 2) (1908), 
72 J. P. 451 ; 1 Cr. App. Rep. 79, C. C. A. 

5813. .] — ^Wlien at the close of the evidence 

for the prosecution there is no case to go to the 
jury, the ct., on a submission, ought to withdraw 
the case from them.— R. v, Leach (1909), 2 Cr. 
App. Rep. 72, ('. C. A. 

5814. .j — R, V. Jackson Sl Reynolds 

(alias Roper), No. 5560, ante, 

5815. .] — R. V, White (1918), 13 Cr. App. 

Rep. 211, C. C. A. 

5816. .] — R. V, Kerr, No. 5597, ante. 

5817. At conclusion of case for prosecution 

— No submission by prisoner — Evidence for defence 
against prisoner.] — Where prisoner is not de- 
fended by counsel at the trial & at the conclusion 
of the case for the prosecution, there being no 
evidence against him, he does not ask that the case 
should be stox)ped, & the judge does not stop the 
case on his own initiative, liut the case proceeds, & 
evidence is given for the defence which is evidence 
against prisoner & on which he is convicted, the 
Ct. of Criminal Appeal will not quash the con- 
viction on the ground that there was no evidence 
against i)risoner in the case for the prosecution. 

On a general verdict of guilty on an indictment 
containing counts for housebreaking, larceny, & 
receiving, the ct. varied the verdict to one of 
receiving only, & reduced the sentence. — R. v. 
George (1908), 73 J. P. 11 ; 25 T. L. R. 66 ; 1 
Cr. App. Rep. 168, C. 0. A. 

Amiotatiouit :—FoliA. K. v . Jackson (1910), 74 J. P. 352. 

Consd. R. V. Fraser (1911), 76 J. P. 168. Refd. R. v. 

Leach (1909), 2 Cr. App. Rep. 72 ; R. v . Power, [1919) 1 

Iv. B. 57 2. 

5818. Submission by prisoner — 

Whether subsequent proceedings can be disre- 
garded.] — Applt. who had an establishment for 
breeding pheasants was seen to leave liis house at 
about 3.15 a.in., having then nothing in Ms hands. 
Three hours later lie was seen to return carrying 


■ a sack wMch contained eleven tame pheasants. 

; He was thereupon arrested & charged with the 
I larceny of these pheasants. At the trial there 
was evidence that no one could be traced who had 
lost any pheasants. Counsel therefore submitted 
that there was no evidence of a larceny to go to 
the jury. The case, however, was left to the jury 
j who convicted applt. : — Held : the conviction 
I must be quashed as the facts were quite consistent 
with applt. ’s innocence. 

! There was evidence before the case for the 
i prosecution closed that no one could be found who 
had lost any pheasants, <Sc on these facts was there 
any evidence of larceny to go to the jury ? If 
I there was really no evidence of stealing it was the 
duty of the judge to withdraw the case from the 
' jury on prisoner’s counsel’s submission, that there 
was no such evidence when the prosecution closed 
their case. Applt. ’s counsel made that submission 
in the ct. below, & as applt. had a right to a decision 
at that moment, the ct. now would ignore any- 
tliing that took place during the remainder of the 
trial after that submission has been made (Darling, 
J.).~R. V. Joiner (1910), 74 J. P. 200 ; 26 T. L. R. 
265 ; 4 Cr. App. Rep. 64, C. O. A. 

Annotations: — ^W.F% R. v. Fraser (1911), 76 J. P. 168 ; R. v. 

Power, [1919] 1 K. B. 572. 

5819. .] — The doctrine in 

R, V. Joiner f No. 5818, ante, that where, at the 
close of the case for the prosecution, there is no 
evidence to go to the jury, &; a submission to that 
effect is made, this ct. will disregard the subse- 
quent evidence, doubted. — R. v. Fraser (1911), 76 
J. P. 168 ; 7 Or. App. Rep. 99, C. C. A. 

Annotation : — ^Folld. R. v . Power, [1919] 1 K. B, 572. 

5820. .] — If at a trial of 

an indictment a submission is made at the close of 
the case for the prosecution that there is no 
evidence that prisoner committed the offence, & 
the submission is overruled, & witnesses are called 
for the defence by whom evidence is given in- 
criminating prisoner, the Ct. of Criminal Appeal 
is entitled on an appeal by prisoner against con- 
viction to take into consideration the adverse 
evidence given by the witnesses for the defence. — 
R. V. Power, [1919] 1 K. B. 572 ; 88 L. J. K. B. 
593 ; 120 L. T. 577 ; 83 J. P. 124 ; 35 T. L. R. 
283 ; 26 Cox, C. C. 399 ; 14 Cr. App. Rep. 17, 
C. O. A. 

5821. .] — If on the sub- 

mission by one deft, that there is no case to go to 
the jury, the ct. liolds that there was a case, it 
will not interfere if the judge uses the subsequent 
evidence of defts. against that deft. — R. v. Hogan 
(1922), 16 Cr. App. Rep. 182, C. C. A. 


coulainiiif^ $.3.50 from D. The evidence 
showed that D. had a purse containing 
the money ; that she stopped in a 
crowd to watch something: that 
attracted attention ; that there was 
a commotion in the crowd during: 
which prisoner pushed her or was 
pushed against her ; that, as tliis 
occurred, a constable saw prisoner 
putting his hand in a fold of her dress ; 
that the purse was missed within a few 
minutes afterwards ; & that prisoner, 
being arrested after an Interval, had 
upon him money in bills & silver, some 
of which were of the denominations of 
the money in D.*s purse, but none of 
which could 1>© identified as having 
been hers : — Held : the evidence did 
not raise more than a mere euapioion 
against prisoner, & was not sufficient 
ill law to warrant a conviction, & 
prisoner discharged. — R. v, Winslow 
(1900), 12 Man. L. R. 649.— CAN. 

5811 ii. . ] — Accused was charged, 

under Griminad Code, s. 242, with 
omitting without lawful excuse to 


supply ‘his wife & infant child with 
necessaries & thereby causing their 
deaths. The omission consisted In 
this, that he did not go after his wife 
& child when ho saw them go into the 
cold & bring them back to his house 
before they died from exposure : — 
Held : (1) where a woman having the 
exoi*ol8e of free will chooses to leave 
the shelter provided by her husband & 
tu go out into the cold & is frozen to 
death, the husband Is not criminally 
liable. Accused had provided sufficient 
shelter for his family ; & there was no 
evidence from which it could bo found 
that the woman was not In possession 
of her faculties & capable of exercising 
her free will ; (2) as to the child, who 
was only ten years old, he could not 
be said to have the exercise of his free 
will ; & the responsibility of tho 

accused in regard to the child was 
greater. But, as the child did not go 
out alone, but under the guidance of 
his mother, & as accused, though 
he knew that the boy left the house 


In extremely cold weather, did not 
know that ho was in danger, it could 
not be said that the assistance which 
he might have i*ondered was necessary 
to the safety of tho child, therefore 
there was no evidence upon which the 
jury could properly convict accused. — 
R. V. Sidney (1912), 21 W. L. R. 853 ; 
20 Can. Crim. Cas. 376 ; 5 D. L. R. 
256 ; 2 W. W. R. 761.~CAN. 

5811 iii. .] — Accused was con- 
victed of perjury for asserting as witness 
in a former trial that the statements 
made by S. were not true. S. gave evi- 
dence on the trial for perjury, but his 
evidence at the former trial in which were 
tho “ statements denied by accused 
on that trial was not put in, although 
counsel for the Crown had expressed 
a wish to put it in : — Held : there 
being no evidence that S. made such 
statements on the trial, tho jury 
should have boon directed to find the 
accused not guilty. — R. v. Skoal, 
[1920] 2 W. W. R. 29 ; 53 D. L. R. 
472.— CAN. 
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5822. Court will not Interfere If there was some i 
evidence.] — The ct. will not quash a conviction | 
merely because the evidence is circumstantial. — 
R. V. Nbwson (1909), 2 Cr. App. Rep. 44, O, C. A. 

5823. .]— R. V. Jackson (1910), 74 J. P. 

352 ; 5 Cr. App. Rep. 22, 0. C. A. 


Sub-sect. 4. — Unreasonable Verdict — Quash- 
ing Conviction. 

5824. As ground for quashing conviction — 
Verdict against weight of evidence.] — R. v. 

Burke (1908), 1 Cr. App. Rep. 245, C. C. A. 

5825. .] — In order to convict a receiver 

of stolen property, there must be clear evidence of 
some possession on the part of deft. — R. v. Lewis 
(1910), 4 Cr. App. Rep. 96, C. C. A. j 

5826. .] — If there is a probability | 

that the jury believed that consent was not a 
defence to a charge of rape the ct. will quash the 
conviction. 

There was not sufficient evidence before the 
jury to justify them in concluding that the girl 
did not consent {per Cuii.). — K. v. Bradley (1910), 

7 1 J. P. 247 ; 4 Cr. App. Rep. 225. C. C. A. 

5827. .] — The ct. will quash a con- 

viction if it is of opinion that it is not justified by 
the evidence, even though it believes that the 
verdict was correct. — R. v, Bennett (1912), 8 
Cr. App. Rep. 10, C. C. A. j 

5828. .]— R. a;. Davis (1913), 9 Cr. | 

App. Rep. 66, C. C. A. ! 

5829. .] — R. V. Holmes & Gregory ! 

(1915), 11 Cr. App. Rep. 130, C. C. A. 

5830. .]— R. V, Peacock (1915), 11 Cr. I 

App. Rep. 142, C. C. A. | 

5831. .] — R. V, Barker & Page, No. i 

5908, post. I 

5832. .] — As there was no other satis- j 

factory evidence, the ct. has come to the con- 
clusion that the verdict as regards H. cannot be 
supported, so the conviction in his case must be 


quashed (per CUR.). — R. v. GARDNER & Hancox 
( 1915). 85 L. J. K. B. 206 ; 114 L. T. 78 ; 80 J. P. 
135 ; 25 Cox, C. C. 221 ; 11 Cr. App. Rep. 265 ; 
sub nom. R. v. Gardner, R. v. Hancox, 32 T. L. R. 
97 ; 60 Sol. Jo. 76, C. C. A. 

Annotation :—1Aentd. R. v. Pilley (1922), 127 L. T. 220. 

58333 -- — — — .] — Applt. was charged at 
sessions vdth stealing money, &, in a second count, 
with receiving it knowing it to liave been stolen. 
In the opinion of this ct. the evidence against 
applt. for larceny was very strong, but there was 
no evidence against him of receiving. The chair- 
man of the sessions summed the case up to the 
jury as a case of larceny, & did not deal at all with 
the charge of receiving. The jury convicted applt. 
of receiving : — Held : in these circumstances the 
conviction must be quashed. — R. v. Evans (1916), 
85 L. J. K. B. 1176 ; 114 L. T. 616 ; 25 Cox, 0. 0. 
342 ; 12 Ci\ App. Rep. 8, C. C. A. 

5834. .]— R. V. Caley (1917), 12 Cr. 

App. Rep. 231, C. C. A. 

5835. .] — K. V. Chadwick, Matthews 

& .Johnson (1917), 12 Cr. App. Rep. 247, C. C. A. 

5836. .] — R. V. Hall, No. 5690, ante. 

5837. .] — R. V. Stanford (1919), 14 

Cr. App. Rep. 73, C. C. A. 

5838. .]— R. i;. Smith (1919), 14 Cr. 

App. Rep. 101, C. C. A. 

5839. .] — R. V. Aiimstrong (1922), 

16 Cr. App. Rep. 147, C. 0. A. 

5840. .]— R. r. Margulas (1922), 17 

Or. App. Rep. 3, C. C. A. 

5841. Offence charged not known to the 

law.] — R. V, Shaw, No. 5677, an/e. 

5842 . First verdict not accepted by Judge — 

Case for defence subsequently proceeded with.] — 
R. V. Dollehy (1911), 6 Cr. App. Rep. 255, 
C. C. A. 

5843. Conviction not quashed — Where there was 
evidence on which jury could convict.]-— The 

ct. refused leave to appeal against a conviction 
where there was evidence upon which the jury 
might properly have arrived at their verdict. — 


5822 i. Court vnll not interfere if there 
was some evidence A — Evidoiice making 
a primd fade case for the Crown in a 
criminal prosecution, if mianswerod, 
& believed by the jury, is sufficient to 
support a conviction. — R. v. Girvin 
(1911), 18 W. L, R. 482 ; 20 W. L. R. 
130 ; 45 S. C. R. 167.— CAN. 

i 
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5824 i. As ground for quashing con- 
viction — Verdict against weight of evi- 
dence .] — An accused was found guilty 
on a charge of conspiracy with a person 
unknown. The full ct. being of opinion 
that there was no evidence to show 
that the offences could not have boon 
I)erpetratod by one person quashed 
the conviction. — R. v. Maloney (1915), 
15 S. R. N. S. W. 461 ; 32 N. S. W. 
W. N. 156.— AUS. 


5824 ii. . ] — To sot aside a 

verdict on the ground of perjury on 
the part of a witness for the prosecu- 
tion the (Jt. of Crlninal Appeal must be 
fully satiatled as to the truth of the 
facts before It, & must also be satisfied 
that a jury would be likely to come to 
a different conclusion in view of the 
dissimilar story. — McGrath v. R. 
(1916), 18 W. A. L. R. 124.— AUS. 

5824 iii. .] — Conviction of 

deft, quashed for having counselled & 
procured the bribery of a peace officer 
on the ground of lack of evidence. — 
R. V. Ryan (1913), 23 O. W. R. 799 ; 
CAN* ’ 9 D. L. R. 871.— 


^ 5824 iv. .]— The K. B. Div. 

has jurisdiction to review the evidence 
upon which inferior tribunals find a 


conviction in criminal cases, & to 
determine whether such evidence is 
reasonably fit to be submitted for the 
purpose of proving such a charge, & 
whether the evidence actually sub- 
mitted ill any particular criminal case 
Is of a character sufficient to reasonably | 
sustain a verdict of guilty ; & the , 

K. B. Dlv. will in a proper case quash 
« conviction where in its opmion the ! 
evidence upon wliich the inferior 
tribunal acted Is unfit or insufficient 
to reasonably sustain the verdict of 
guilty. The old rule, that if there is 
a sdntilla of evidence to support tho 
finding a conviction by an inferior 
ct. cannot be disturbed, had been 
abolished, — R. v. Waterford JJ. 
(1909^, 4a I. L. T. 170.— IR. 

h. Criminal Code Act, 

1893, 8. 416.1 — Where a person con- 
victed by a jury of a crime applies to 
tho Ct. of Appeal, under Criminal Code 
Act, 1893, 8. 416, for a new trial, on 
the ground of the verdict being against 
the weight of evidence, the rule estab- 
lished in regard to such an application 
in a civil case must be applied, & the 
verdict cannot be disturbed unless it 
is one which the jury, viewing the whole 
of tho evidence reasonably, could not 
properly find. — R. v. Styche (1901), 

20 N. Z. L. R. 744.— N.Z. 

k. __ .] __ Tho ct. 

cannot interfere with the verdict of a 
jury unless it is satisfied that tho 
verdict is such os twelve reasonable 
men, giving duo weight to the pre- 
sumption of law in favour of prisoner’s 
innocence could not properly have 
found. All questions of the credibility 


of witnossos, &, within tho above 
limits, of the weight to be attached to 
their evidence, are for the determina- 
tion of the jury. & must bo held to 
have been determined by their verdict. 

-R. V. Allandale & Dennett (1905), 
25 N. Z. L. R. 507.— N.Z. 

1 . .] — R. V. Find- 

lay (1907), 26 N. Z. L. R. 980.— N.Z. 

5843 i. Conviction not quashed — 
Where there was evidence on which jury 
could convict. ] — Applts. were convicted 
of bi'eaking & entering the shop of W. & 
therein stealing the sum of £2 8s. 6d. 
Evidence was admitted showing that 
I during the night that such offence was 
I committed tho store of O’D. was 
i broken & entered & Cavour cigars & 
4s. in cash belonging to O’l). had 
boon stolon & that on the following 
morning an empty box of Cavour 
cigars had been found at W.'s shop : — 
Held: verdict of Jury was not un- 
reasonable. Assuming tho evidence 
regarding tho offence at O’D.’s store 
to have been wrongly almittod there 
had been no substantial miscarriage 
of Justice, as there was sufficient evi- 
dence to support the verdict of tho 
Jury apart from that ovidenco. — 
Lambert & Devaus v. R. (1914), 16 
W. A. L. R. 178.— AUS. 

5843 ii. .1 — On a charge of 

wounding with intent to murder the 
evidence of identification was slight. 
Accused appealed against conviction 
on tho ground that tho evidence was 
insufficient to support the verdict : — 
Kdd : there was ovldenoe of identifica- 
tion which would be sufficient if be- 
lieved to support the verdict, & where 
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Criminal Law and Procedure. 


Sect. 7. — Determination of appeals against con- 
victio n: Sub-sects. 4 cfer 5.] 

K. V. Williamson (1908), 24 T. L. R. 619 ; 1 
Cr. App. Rep. 3, C. C. A. 

5844. .]— R. V. Ashford (1908), 1 

Or. App. Rop. 185, 0. C. A. 

5845. R V. McNair, No. 5681, 

ante. 

5846. .] — R. V. Simpson, No. 5634, ante. 

5847. Because Judge disapproved ol 

verdict.] — R. v. Schrager, No. 6640, ante. 

5848. .] — When on an indictment for 

perjury containing several assignments a general 
verdict of guilty is returned, though one assign- 
ment is clearly not proved by reason of the want 
of corroboration, the ct. will quash the conviction. 
The ct. will not. set aside a verdict merely because 
t he trial judge is dissatisfied with it. 

When a case is one proper for the consideration 
of the jury, & the jury being ijroperly directed 
convict, the mere opinion of the judge that he 
would have found the other way, or that the 
verdict was not satisfactory, is not a sufficient 
ground for quashing the conviction (Avoiiv, .T.). — 
R. r. Gaskell (1912), 77 J. P. 112 ; 29 T. L. R. 
108 : 8 Or. App. Rep. 103, C. C. A. 

5849. .] — During the absence of 

applt.’s husband on active service applt. wrote a 
letter to prosecutor alleging that he was the father 
of her expected child demanding money. 
Applt. was convicted on a charge of demanding 
money with menaces & without reasonable or 
I)robable cause. The judge, in giving his cer- 


tificate for an appeal, stated that he disagreed 
with the verdict, but wished the case to be con- 
sidered by the Ot. of Criminal Appeal : — Held : 
the verdict was not unreasonable, & no miscarriage 
of justice had occurred ; the question involved 
was entirely one of fact on which the finding of 
the jury must bo accepted ; & there being no 
allegation that the jury had been misdirected, or 
that there was no evidence at all to support their 
verdict, the appeal must be dismissed. — R. v. 
Perfect (1917), 117 L. T. 416; 25 Cox, C. C. 
780 ; 12 Cr. App. Rep. 273, C. C. A. 

AnnotcUion .•—Folld. R. r. Moor (1920), 15 Cr. App. Rep. 31. 

5850. .] — The disagreement of the 

judge with a verdict is not a ground for quashing 
a conviction. — R. v. Moor (1920), 15 Cr. App. 
Rep. 31, C. C. A. 

5851. Judge’s view may be considered 

by court.] — While it must not be supposed that 
the mere fact that the judge who tried the case 
does not approve of the verdict is a sufficient 
reason for asking the ct. to set it aside, it is a 
factor for consideration (Lord Reading, C.J.). — 
R. r. Hart (1914), 10 Cr. App. Rep. 176, C. C. A. 

Amiotation : — Refd. R. v. Scranton (1920), 15 Cr. App. Rep. 

104. 

5852. .] — The fact that a judge 

is dis.satisfied with the verdict is not sufficient by 
itself to justify us in settling aside the verdict 
(Lord Reading, C.J.).— R. v. Smith (1914), 10 
Cr. App. Rep. 232, C. C. A. 

5853. .] — The ct. may quash a 

conviction on the report of the trial judge that he 


(.'i. of Appeal boos that there has been 
no abuse of the process of trial or no 
neglect on the part of some one con- 
cerned in the trial, & it comes merely 
to a question whether the jury ought 
to have found a verdict of guilty or not 
guilty, then their vordiet is unchallenge- 
able.—R. r. McCall (1920), 20 

S. R. N. S. W. 407 ; 37 N. S. W. W. N. 
189.— AUS. 

5843 iii. .] — -In the coui'se 

of carriage part of the goods were stolen. 
Tlie missing goods were traced to 
accused, & were seized in the possession 
of his confederates. These goods bore 
the consignees shipping brand, were of 
like quality to, &, with the goods in 
the bales delivered, made np the 
quantity ordered. A witness first 
claimed, in cross-examination, to 
identify the goods by the invoice, hut 
on discovering the shipping brand 
relied on that. The invoice was not 
admitted as evidence. Accused was 
proved to have admitted to the police 
that he stole the goods seized, but his 
statement in some jiarticulars could 
not be reconciled with known facts. 
The jury convicted him of receiving. 
The Judge reserved the question 
whether there was evidence on which 
the jury could find the property in the 
goods as laid, viz, in the consignees : — 
Held : taking the evidence as a whole 
the jury might reasonably find that 
the goods were the goods of the con- 
signees.— R. V. Reid (1921), 17 Tas. 
L. R. 132.— AUS. 

5843 iv. .] — Deceased was 

murdered, according to the only eye- 
witness, a girl of about eight years, by 
a dark man with a fat face, dressed in 
brown Liousers, In the seat of which 
were tvv.- rents, a black shirt with white 
stripes, & a dark coat. Prisoner had 
been seen in the vicinity of the murder 
^me 20 or 30 minutes previously. 
His dress corresponded with the shirt, 
coat, & trousers mentioned, in addition 
to which ho wore a black hat. A 
knife, sworn to as having been in 
prisoner’s possession three days before, 
was found on the afternoon of the 
murder, still an et with blood, a few feet 


from the murdered woman’s liody. 
When arrested three days later, 
prisoner was without the dark shirt : — 
Held : the jury was justifitsd on the 
evidence in coupling prisoner with the 
crime. In a criminal case, on an 
application for a new trial on the 
ground that the verdict is against the 
weight of evidence, the ct. will bo 
govennod by a consideration of whether 
the evidence was such that the jury, 
viewing the whole of the evidence 
reasonably, could not properly find 
a verdict of guilty. — R. v. Jenkins 
(1908), 14 B. 0. R. 61 ; 9 W. L. R. 
405 ; 14 Can. Crim. Cas. 221. — CAN. 

5843 v. .]— The ct. should 

not confirm a conviction on the legal 
evidence as sufficient unless satisfied 
that the verdict would have been the 
same if ovidencii had not been wrongly 
admitted. This principle applies as 
well to cases of improper admission 
of evidence as to cases of mis -directi on. 

RaMESH CHA.NDUA DaS V. R. (1919), 

I. h. R. 46 Calc. 895.— IND. 

5843 vi. .] — Ct. refused to 

direct a now trial for a defect In the 
record when the jury were justified 
in convicting on the evidence in the 
case. — Kabimupdin Nasya v. R. 
(1920), I. L. R. 47 Calc. 795.— IND. 

5848 vii. .] — The ct. has 

power under Kvideiice Act (I. of 1872), 
clause 26, to examine the evidence & 
determine whether after the exclusion 
of the inadmissible evidence the 
residue is sufficient to justify the con- 
viction. The ct. will not substitute 
its own finding for the verdict of the 
jury, & it must consider whether 
evidence improperly admitted was of 
such nature that it possibly might 
have considerably influenced the minds 
of the jury & whether it was reasonably 
certain that the jury would not have 
acted on the unobjectionable evidence 
if the wrongly admitted evidence had 
not been presented to them. Where 
the residue was by no means con- 
clusive the ot. set aside the conviction. 
— R. V. Panohu Das (1920), I. L. R. 
47 Calc. 67l.-~IND. 


m. Criminal Code Act, 

1893, s. 3.] — Applt. was, in July, 1889, 
tried for & convicted of a murder com- 
mitted in May of that year. Ho was 
sentouced to death, but sentence was 
afterwards commuted to one of 
imprisonment for life. The above 
sect, provided that the Act should 
apply only to offences committed on & 
after the day of its coming into force, 
l^arliament having been petitioned on 
behalf of the applt., on tne ground of 
there being evidence tending to 
establish his iiinoctuice which was not 
produced at the trial, & of alleged 
unfair practices by two of the witnesses 
for the Crown, Criminal Code Act 
Amendment Act, 1895, was passed, 
which by sect. 2 provided that, not- 
withstanding anyt-hiiig contained in 
the 1893 Act, the applt. should have 
the right to apply to the Gt. of Appeal 
for a new trial, as provided in sect. 416 
of the last-mentioned Act : — Held: 
a new trial could bo applied for only 
on the ground mentioned in sect. 416 — 
namely, of the verdict being against 
the weight of evidence, & not on the 
other gronnds on which Parliament had 
been petitioned. — Chemis v. R. (1895), 
14 N. Z. L. R. 393.— N.2. 

n. .] — On a motion 

under The Criminal Code Act, 1893, 
8. 416, for leave to apply to the Ct. of 
Appeal for a new trial of an indictment 
upon which the applt. had boon con- 
victed, on the ground that the verdict 
was against the weight of evidence, if 
there exists a reasonably arguable 
ground upon which it may be con- 
tended, not necessarily successfully, 
that the verdict was such that a jury» 
viewing reasonably the proved facts, 
could not properly find, then the judge 
presiding at the trial ought to grant 
leave to move the Ct. of Appeal for a 
new trial. — H. v. Bruges (1906), 26 
N. Z. L. R. 389.— N.Z. 

68471. Because judge disapproved 

of verdict.] — R. v. Brewster (No. 2) 
(1896), 2 Terr, L. R. 377.-—CAN. 

o. Oraniing of leave to ajmeal by 
trial judge — Criminal Code, B, S, C* 
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was not satisfied with it, though it would decline 
to do so on the further evidence called by applt. — 
B. V, Berwick (1916), 12 Cr. App. Bep. 37, C. C. A. 

5864. .] — The judge’s view (of 

the sufficiency of the evidence) by itself does not 
entitle the ct. to set aside a verdict but it is an 
element to be taken into consideration (per Cur.). — 
B. V. Scranton (1920), 15 Cr. App. Bep. 104, 
O. C. A. 

Annotation Mentd. R. V. Cuffln (1922), 127 L. T. 5G4. 

5855. Gtantlng of leave to appeal by trial judge 
— Not an indication of dissatisfaction with verdict.] 

— Leave to appeal being granted by the single 
judge, who was also the judge at the trial, does not 
imply a doubt as to the conviction being right. — 

B. V. Carpenter (1908), 1 Cr. Ajip. Bep. 210, 

C. 0. A. 


Sub-sect. 5. — Wrongful Admission of Evidence 
AT Triat.. 

5856. General rule.] — In a criminal trial, if 
any evidence not legally admissible against 
prisoner is left to the jury, & they find him guilty, 
the conviction is bad : & this notwithstanding 

that there was other evidence before them properly 
admitted & sufficient to warrant a conviction. — 
B. V. Gibson (1887), 18 Q. B. D. 537 ; 56 L. J. M. 0. 
49 ; 56 L. T. 367 ; 51 J. P. 742 ; 35 W. B. 411 ; 
3 T. L. B. 442 ; 16 Cox, 0. C. 181, C. C. B. 
Annotations : — Refd. R. v. StephenR (1888), 58 L. T. 776 ; 

R. V. Moore (1892), Cl L. .1. M. C. 80; R. i\ Marsham, 

Ex p. Pethick Lawrence, [1912] 2 K, B. 362. 

5857 Conviction quashed — Evidence of other 
acts.] — If on an indictihent for receiving stolen 
property an attempt be made to prove the pos- 
session of other property alleged to have bi'cn stolen 


within twelve months, & the proof fail, the jury 
must be warned to disregard the evidence. — B. v. 
Halikiopulo (1909), 3 Cr. App. Bep. 272, 0, C. A. 

5858. .1 — On an indictment for 

obtaining by false pretences or other fraud, 
evidence of similar ofiences to that charged 
committed by deft, is only admissible a prirnd 
facie case being made, to negative a defence of 
mistake or accident or to prove a systematic 
course of fraudulent conduct but not to prove 
general bad character. Conviction quashed as 
evidence admitted may have influenced the jury. — 

B. r. Fisher, [1910J 1 K. B. 149 ; 79 L. .1. K. B. 
187 ; 102 L. T. Ill ; 74 .1. P. 104 ; 26 T. L. B.. 
122; 22 Cox, C. C. 270; 3 Or. App. Bep. 176, 

C. C. A. 

Annotations: — Appivd. & Apld. R. r. Ellis. [1910] 2 K. B. 
746. Consd. R. V. llodloy, 11913] 3 K. B. 468. Apprvd. 
&Apld. R. V. Kurasfh, [1915] 2 K. B. 749. Apld. R. v. 
Wilson (1915), 11 Cr. App. Rop. 251. Refd. R. r. Ball 
(1910), 5 Cr. App. Rep. 238 ; Ibmhiin v. R., [1914] A. C. 
.599 ; R. V. Baird (1915), 84 L. J. K. B. 1785. 

5859. .] — It is quite clear from the 

summing up that the jury were invited to consider 
whether these 1 wo (‘ases, evidence of which had 
been wrongly admitted, were not very damajdng 
to deft.’s credit & the jury could hardly have failed 
to draw the inference hostile to deft, on the point. 
We feel bound therefore to say not only that 
the jury may have been influenced but that they 
must have been inlliKUiced (Bray, .T.). — B. v* 
Ellis, [1910] 2 K. B. 746 ; 79 J.. .1. K. B. 841 ; 
102 L. T. 922 ; 74 .1. P. 388 ; 2() T. L. B. 535 ; 
22 Cox, C. C. 330 ; 5 Cr. App. Bep. 41, C. C. A. 

Annotations : — Refd. Barker r. Arnold, 11911] 2 K. B. 120; 
R. V. Boyle & Merchant, [1914] 3 K. B. 339 ; R. v. Mason 
(1914), 111 L. T. 336 ; R. v. Baird (1915), 84 L. ,1. K. B 
1785; R. V. Ratcliffe (1919), 89 L. J. K. B. 135; U. i>. 
Starkic, [1922] 2 K. B. 275; Jenkins r. Feit (1923). 129 
L. T. 95. 


1906, c. 148, s. 1021.] — The judge pre- 
siding at a criminal trial has no power 
to grant a now trial. Leave to move 
the Ct. of Appeal for a new trial may, 
under above sect., bo given by the trial 
judge, but only on the ground that the 
verdict is against the weight of evi- 
dence. — R. V. Di Fkancesco (1918), 
44 O. L. K. 75 ; 45 D. L. R. 488.— 
CAN. 

.] — Where the trial 

ju( _o, acting under above sect., gives 
leave to prisoner, after conviction, to 
apply to the ct. in banco for a new 
trial on the ground that the verdict 
was against the w^eight of evidencic, the 
power of the ct. Is limited to the 
granting of a new trial, & the question 
then becomes whether the verdict was 
such as a jurv, viewing the evidence as 
a whole, could reasonably find. — R. v. 
Peel (No. 1) (1920), 54 N. S. R. 329 ; 
34 Can. Grim. Cas. 390.— CAN. 

PART XIV. SECT. 7, SUB-SECT. 6. 

5866 i. General rule.] — The wrongful 
admission of evidence which is In its 
nature damaging to accused & which 
considering all the evidence must be 
taken to have influenced the decision 
of the Justices vitiates a conviction. — 
Crudoinoton V. Cooney, Ex p. 
Cooney, [1902] S. R. Q. 176.— AUS. 

5856 ii. .] — Ct. will not laydown 

any strict rule that it will not entertain 
an appeal on tho ground that evidence 
had been wrongly admitted unless 
objection to tho admission of the 
evidence has been taken at the trial. — 
R. V. O’Brien (1920), 20 S. R. N. S. W. 
486 ; 37 N. S. W. W. N. 154.— AUS. 

6866 iii. .] — Ct. of Criminal Ap- 
peal will not, as a general rule, upset a 
conviction on tho ground that evidence 
Ih inadmissiblo umess exceptional cir- 
cumstances are proved, & this rule 
more especially applies in cases whore 
an advocate has attempted to make 


use of such evidoiico for his own 
purpose. — R. v. Buanscombe (1921), 
21 S. R. N. S. W. 363.— AUS, 

6856 iv, .] — Under Code, h. 746, 

tho improper admission of evidence 
at a criminal trial cannot bo said in 
itself necessarily to coiiHtilute a wrong 
or mlscarriago, but it is a question for 
the ct. upon tho hearing of any appeal, 
whether in tho particular case it did 
BO or not. — R. v. Woods (1897), 5 
B. C. R, 585.— CAN. 

5856 V. .] — It is tho duty of tho 

judge on a criminal trial to exclude 
iUogal evidence, &; its admission is a 
ground for a new trial, whether ob- 
jected to or not on tho trial. — R. v. 
Clarke (1907), 2 E. L. K. 327 ; 38 
N. B. R. 11,— CAN. 

5856 vi. .] — If inadmissiblo evi- 
dence bearing upon the particular 
count of tho indictment under which 
tho conviction is made is improperly 
roeeived, tho conviction would be 
bad ; but, as the appeal under Oiminal 
Codo,*s. 1912, is in the nature of a 
rehearing, the ct., disregarding all 
such evidence & looking only at the 
evidence clearly admissible, may form 
its own judgment on the guilt or 
innocence of prisoner, & affirm or quash 
tho conviction accordingly. — R. v. 
Clarke (1908), 9 W. L. R. 243 ; 1 
Alta. L. R. 368.— CAN. 

6866 vii. .] — ^Whero evidence has 

been improperly admitted or something 
not aocording to law has been done at 
tho trial which may have operated 
prejudicially to accused upon a 
material issue, although it has not been 
& cannot be shown that it did, in fact, 
so operate, &; although the evidence 
which was properly admitted at tho 
trial warranted the conviction, Ct. 
of Appeal may order a new trial. — 
Allen v. R. (1911), 44 S. C. R. 331.— 
CAN. 

6866 viii. .] — Omission at a trial 


to ()bj(;ct to the reception of evidence 
does not preclude t.ho right to object 
on a criminal apiieal. — R. v. Jennings 
& Hamilton, [1917 ] 1 W. W. R. 1073 ; 

11 aiim. T.. i{. ‘2«n. — r.AN. 

6866 ix, .] — Although a Ct. of 

Appeal fluds that evid(5!ic(') was im- 
properly admitted it is required, under 
Criminal Code, s. 1019, to consider 
its poHslbh^ or probable effect upon tho 
jury. — R. w. Letain, [19181 1 W. W. R. 
595 ; 29 Can. Grim. Cas. 389. — CAN. 

5856 X. .1 — Ramehii Chandra 

Das e. R. (1919), 1. L. R. 46 Gale. 
895.— IND. 

6866 xi. .] — R. V. Panuhu Das 

(1920), 1. L. R. 47 Calc. 671.— IND. 

6866 xii. .] — R. e. Taylor (No. 2) 

(1885), 3 N. Z. L. R. C. A. T 

6856 xiii. .] — R. v. Lawrence 

(1905), 25 N. Z. L. R. 129.— N.Z. 

6866 xiv. .] — Where evideiiec 

had been wrongly admitted against an 
accused, & it formed the basis of the 
case against accused, who had been 
convicted : — Held : tho evidence Jiad 
prejudiced accused, & the conviction 
should bo quashed. — R. v. Binder 
(1912), T. P. D. 373.— S. AF. 

6866 XV. .] — R. V. Kotcho, R. 

r. Barley, [1918] E. D. L. 91.— S. AF. 

Evidence called after de- 
fence closed.] — It is coiripoteiit for the 
Crown with or without the instructions 
of tho ct., but with its permission, to 
call evidence to rebut evidence given 
for the defence on some new point, 
upon which tho Crown evidence is 
silent, & which could not have been 
foreseen by prosecution. Tho evidence 
for the prosecution against an accused 

5 )erson, coupled with the evidence of 
lis co-acfjusod, was sufficient, if believed, 
upon which to have convicted accused ; 
but the magistrate not being satisfied 
with this evidence, after the defence 
had been closed, caused additional 
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Sect. 7. — Determination of appeals against con- 
viction : Sub-sect. 6.] 

6860. .] — Conviction quashed on the 

ground that a witness had been allowed to depose 
the admission by prisoner that he had com- 
mitted offences unconnected with the pending 
charge. — 11. v. Coulter (1910), 5 Cr. App. Rep. 
147, C. C. A. 

5861. .] — When on the trial of an 

indictment evidence relative to another indictment 
has been admitted the ct. will quash a conviction. 
— R. V. PosNETT (1913), 9 Cr. App. Rep. 64, 
C. C. A. 

5862. .] — On the trial of an indictment 

for burglary with intent to rape, evidence of 
immoral conduct subsequent to the attempt 
alleged is not admissible against deft. — R. v. 
Kodley, [1913] 3 K. B. 468 ; 82 L. J. K. B. 1070 ; 
109 L. T. 476 ; 77 J . P. 46.5 ; 29 T. L. R. 700 ; 
58 Sol. .Jo. 51 ; 23 Cox, C. C. 574 ; 9 Cr. App. Rep. 
69, C. C. A. 

AnnotcUions : — Coiisd. R. v. Kurasch, [1915] 2 K. B. 749. 

Re!d. H. V. Biirlison (1914), 11 Or. App. Rep. 39 ; R. v. 

Jones (1922), 127 L. T. 160. 

5863. .] — The ct. will quash a con- 

viction when evidence of a previous accusation 
of an offence similar to that charged has been 
improperly given, although the judge warns the 
jury to disregard such evidence. — R. v. Barron 
(1914), 110 I.. T. 350 ; 78 ,T. P. 184 ; 30 T. L. R. 
187; 24 Cox, C. C. 83; 9 Cr. App. Rep. 236, 
C. V. A. 

5864. Evidence of previous conviction.] — 

On an appeal against the verdict of a jury con- 
victing a prisoner of having feloniously uttered a 
counterfeit coin where the only evidence of guilty 
knowledge was the fact that prisoner had run 
away when followed by a policeman & where the 
prisoner had proved conclusively that he had not 
uttered another counterfeit coin to the same person 
a fortnight before — as was alleged — for he was 
in prison at the time, the ct. allowed the appeal 
on the ground that the judge had not expressly 
warned the jury that they must disregard the fact 
that the prisoner had been in prison before. — 
R. V. Lee (1908), 72 J. P. 253 ; 24 T. L. R. 627 ; 
52 8ol. Jo. 518 ; 1 Cr. App. Rep. 5, C. C. A. 
AnmdaUons : — Consd. R. v. Warner (1908), 73 J. P. 53. 

Refd. R. r. Joyce (1908), 72 J. P. 483. Mentd. R. v. 

J^aws (1908), 72 J. P. 271. 

5865. .] — Under the circunLstances of 

this case, on a trial for larceny, where a witness, 
put forward by the prosecution as an accomplice, 
gave evidence which suggested that prisoner had 


been previously concerned with him in coining 
offences, & the judge, who tried the case, pre- 
vented prisoner, who was not defended by counsel, 
from cross-examining on the point, & stopped 
him in the middle of liis explanation of the matter, 
in his address to the jui^, the Ct. of Criminal 
Appeal quashed the conviction. 

jK. V. Lee, No. 5864, ante, must not be taken as 
an authority for saying that, where some fact has 
come out prejudici^ to prisoner, which ought not 
to have been given in evidence, & the judge who 
tries the case has not warned the jury to disregard 
that fact — ^that case is no authority for saying 
that on those facts only the Ot. of Criminal Appeal 
will quash the conviction (Darling, J.). — R. v. 
Warner (1908), 73 J. P. 53 ; 25 T. L. R. 142 ; 
1 Cr. App. Rep. 227, C. C. A. 

5866. .] — R. V. Westfall (1912), 107 

L. T. 403 ; 70 J. P. 335 ; 28 T. L. R. 297 ; 23 
Cox, C. C. 185 ; 7 Cr. App. Rep. 176, C. C. A. 
Annotations : — <!!on8d. R. v. Hudson, [1912] 2 K. B. 464. 

Refd. R. V. Roberts (otherwise Spalding) (1920), 37 

T. L. R. 69. 

5867. .] — If evidence of a previous 

conviction of deft, is improperly given the ct. 
will quash a conviction which may have been due 
to the jury knowing the fact. — R. v. Hemingway 
(1912), 77 J. P. 15 ; 29 T. L. R. 13 ; 8 Cr. App. 
Rep. 47, C. C. A. 

Annotation : — Consd. R. v. Redd, [1923] 1 K. B. 104. 

5868. .] — R. V. Curtis, No. 5520, ante. 

5869. .] — Where deft, has unneces- 

sarily let in evidence a previous conviction, the 
ct. will take into account its effect on the jury. — 
R. V. Pranks (1915), 11 Cr. App. Rep. 104, C. O. A. 

5870. .] — Evidence of a previous con- 

viction of deft, improperly pven may be so pre- 
judicial to him that the ct. will decline to apply the 
proviso to Criminal Appeal Act, 1907 (c. 23), s. 4. 
— R. v. Lane (1920), 15 Cr. App. Rep. 26, C. C. A. 

5871. Evidence of previous warning.] — 

Evidence of a previous caution against committing 
an offence of a certain kind is not admissible on the 
trial of an indictment for an offence of that kind. — 
R. V. Mullins (1910), 5 Cr. App. Rep. 13, C. C. A. 
Annotation : — ^Refd. Ibralilm v. R., [1914] A. C. 599. 

5872. Hearsay evidence.] — Applt. was 

convicted of stealing a pair of glasses m a shop. 
The witness for the Crown who spoke of the theft 
at the police ct. said that the glasses stolen were 
Zeiss glasses. This witness was ill at the time of 
the trial, &, being unable to attend, his depositions 
given at the police ct. were read. A pair of glasses 
were produced from the custody of a pawnbroker. 


evidence to be called upon a point 
upon wliich evidence for the Crown 
had already been jfiven : — Held : as 
the additional evidence had been 
improperly admitted & as it was 
impossible to hold that accused had 
not been prejudiced thereby, the con- 
viction must be quashed. — R. v. 
JlLWANA, [1917] E. D. L. 411.— S. AF. 

r. Evidence of wife.] — Where 

of two witnesses against accused one 
was his wife & the wife’s evidence 
was so important that the magistrate 
could not fairly have been asked 
whether ho would have convicted 
without it the ct. sot aside the con- 
viction. — R. V. Brown, [1920] C. P. D. 
20.— S. AF. 

8. Consent to admission — Act 

13 of 1917, 8. 273.}— Accused can- 
not by waiver or consent render admis- 
sible a statement expressly declared 
by Act 31 of 1917, s. 273, to be in- 
admissible. — R. V. Perkins, [1920] 
App. D. 307.— -S. AF. 

t. Conviction quashed — Evidence of 
similar acts.] — Prisoner was charged 


with obtaiuiiu? lOs. froiii R. by falsely 
pretending that a worthless piece of 
paper presented & delivered by him 
to her was a one -pound note. At 
the trial eight other similar pieces of 
paper were admitted in evidence. As 
to five of these R. swore that she received 
them from prisoner as grood notes, the 
other throe had been found on another 
person not before the ot. & they could 
not be traced to the prisoner. R. 
could not pick out the five pieces of paper 
she had received from prisoner from 
others : — Held : these three pieces of 
paper wore wrongrly received in evi- 
dence & conviction of prisoner quashed. 
— R. V . Allen (1872), 11 N. S. W. 
S. C. R. 73.— AUS. 

a. .] — Where accused 

was charged with perjury & suborna- 
tion of perjury, & evidence was ad- 
mitted, though not objected to at 
trial, that accused had also attempted 
to suborn other persons not connected 
with the charge : — Held : its admlBsion 
must necessarily have, & had, in fact, 
prejudiced accused, & the conviction 
sheuld therefore be quashed. — R. v. 


Alli Ahmed (1913), T. P. D. 500.— 

S. AF. 

6864 i. Evidence of previous con^ 

viction .] — On the trial of prisoner on 
a cliargo of breaking & entering a 
house with intent to steal, evidence 
was given that prisoner had been 
committed for tiiol to a previous 
sitting of the ct., had absoonded from 
ball, & gone into N.S.W., where he 
was arrested & sentenced to imprison- 
ment on two charges of stealing in a 
house ; that he had been taken back 
to Q. from the gaol wherein ho had been 
confined in N.S.W., on the expiration 
of the term of his imprisonment. The 
judge, in summing up, referred to the 
fact that prisoner had absoonded, & 
then got into trouble in N.S.W. 
Prisoner was convlct-ed, & sentonoed 
to a term of imprisonment : — Held : 
as the trial judge had commented on 
the evidence relating to the prisoner’s 
arrest & conviction in N.S.W^, the 
conviction should be quashed & a new 
trial ordered. — R. v. Everett, [1920] 
S. R. Q. 1.— AUS. 
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which the prosecution alleged to be the stolen 
glasses. These glasses were identified by another 
witness as the property of the firm from whom the 
pair of glasses had been stolen, but he said that 
these glasses were Busch glasses. He explained 
the inconsistency by stating that the other witness 
who was ill had made a mistake at the police ct. 
in saying that the stolen glasses were Zeiss glasses, 
So that he knew this mistake had been made as 
the other witness had told him so. Prisoner's 
defence was an alibi. The ct. (][uashed the 
conviction on the ground that the judge at the 
trial had not told the jury to ignore the conversa- 
tion spoken to between the two witnesses as being 
hearsay, but had, on the contrary, suggested to 
the jury what it was likely the witness who was 
ill might have said had he come into the box So 
given evidence. So also on the ground that as to 
the evidence as to the aUbi, the judge had said in 
Ills summing up : “ I do not wish to bias you in 
any way whatever, but here is a man who has set 
up an alibi which is no shadow of an alibi from any 
possible point of view.” — R. v, Ruffino (1911), 
76 J. P. 49 ; 7 Cr. App. Rep. 47, C. C. A. 

5873. .] — In tills case a conviction 

for burglary was quashed on the ground that the 
Chairman at quarter sessions who tried the case 
had in the course of the summing up admitted the 
hearsay testimony of a police officer, the effect of 
which was to refute an alibi set up by prisoner. 
This testimony was not admitted at the request 
of prisoner, & the Chairman himself told the jury 
that it was more satisfactory they should have 
heard the statement, although it did not support 
prisoner’s statements. The ct. refused to act 
under the proviso to Criminal Appeal Act, 1907 
(c. 23), s. 4 (1), as they said it was impossible for 
them to say that the wrongful admission of 
evidence might not have affected the minds of the j 
jury. — R. V, Campbell (1912), 77 ,T. P. 95 ; 8 
Cr. App. Rep. 75, O. C. A. 

5874. Statement made in presence of 

prisoner.] — The contents of a statement alleged 
to have been made in the presence of prisoner 
cannot be given in evidence unless So until the 
judge has satisfied himself, from the evidence 
contained in the depositions or given at the trial, 
that there is evidence, fit to be submitted to the 
jury, that prisoner by his answer to the statement, 
whether given in words or by conduct, acknow- 
ledged the truth of the statement. ^ If the contents 
of the statement are admissible in evidence, in 
accordance with the above rule, the jury should be 
directed that they are entitled to take the state- 
ment into consideration as evidence in the case, 
not because the statement is evidence of the 
matters contained in it, but solely because of 
prisoner’s acknowledgment of its truth. — R. v. 


Norton, [1910] 2 K. B. 496 ; 79 L. J. K. B. 756 ; 
102 L. T. 926 ; 74 J. P. 375 ; 26 T. L. R. 550 ; 
54 Sol. Jo. 602 ; 5 Cr. App. Rep. 65, C. C. A. 

Consd. R. v. Ohdstie, [1914] A. C. 545. 

Refd. R. V. Atherton (1910), 5 Cr. App. Hep. 233 ; R. 

V. Hickey (1911), 27 T. L. R. 441 ; R. v. Stroud (1911), 

7 C^r. App. Rep. 38 ; Ibrahim v. R., [1914] A. C. 599 ; 

R. V. Adams (1922), 17 Cr. App. Rop. 77. Mentd. R. v. 

Altshuler (1915), 11 Cr. App. Rep. 243. 

5875. .] — R. V. Christie, No. 3811, 

ante. 

5876. Irrelevant evidence.] — It was ob- 

jected that evidence was wrongly admitted, viz. 
of persons who supplied goods & who were asked 
if they would have supplied them had they 
known that deft, had disposed of 160, Commercial 
Road. They said “ No.” The evidence ought 
not to have been admitted ; it was not rfdevant 
to any issue. The Recorder, in summing up, told 
the jury that they ought not to pay any attention 
to that evidence, although he thought it ought to 
be admitted. We do not tlnnk there was any 
miscarriage of justice through its admission, & 
the conviction must stand (per CuR.). — R. v. 
Richman (1910), 4 Cr. App. Rep. 233, C. C. A. 

5877. Incriminating statement by co- 

prisoner.] — On the trial of jS. So C. for burglary on 
a Monday night, the evidence against C. was that 
A., B., & C., were seen in each other’s company 
on the Monday afternoon So the following Tuesday 
afternoon. The burglary was at a post office, & 
a large number of stamps were stolen. On the 
Tuesday afternoon O, was seen dealing openly 
with l.s\ 3d. worth of stamps. So on the following 
Sunday with twelve halfi)enny stamps. C. was 
searched on the Tuesday afternoon So no stamps 
wore found on him. When C. was arrested he 
said that he did not know B. C. admitted when 
giving evidence that he did know B. A. was 
called by the prosecution So he swore that though 
he was guilty C. was innocent. Leave was 
obtained to treat him as a hostile witness. So a 
bitten confession made by him previously, which 
implicated C., was put to him under Criminal 
Procedure Act, 1865 (c. 18), s. 3, So so came to the 
minds of the jury. B. gave evidence, & a written 
confession made by liim implicating C. was put to 
him in cross-examination So so came to the minds 
of the jury. The judge in summing up the case, 
directed the jury to disregard the two written 
confessions So advised them to acquit C., but he 
was found guilty. C. appealed : — Held : the 
appeal would be allowed So the conviction quashed. 
— R. V. Dibble (1908), 72 J. P. 498; 1 Cr. App. 
Rep. 155, C. G. A. 

Annotation Refd. R. v. White (1922), 17 Cr. Api). Rop. CO. 

5878. Conviction upheld — Effect of evidence 
, negatived in summing up.] — R. v. Crooks (1889), 
i 5 T. L. R. 620, 0. C. R. 


6874 i. Statement made in 

presence of prisoner. ] — Statements 
made In the presence of the jirlsoncr 
& denied by him as false are not 
admissible in evidence aigainst him as 
an admission of guilt. Where the 
judge refused to allow counsel to 
interpose to show that the prisoner 
denied the truth of the statements 
made in Ills presence & admitted the 
evidence without inquiry as to its 
admissibility : — Held : the conviction 
must bo quashed. — R. v. Stevens 
(1904). 4 S. R. N. S. W. 727 ; 21 
N. S. W. W. N. 245.— AUS. 

6877 i. Incriminaiing evidence 

of co-prisoner .] — The omission of the 
judge to tell the jury that the state- 
ment of one prisoner is not evidence 
against his fellow-prisoner is a material 
error, & one fatal to the trial, notwith- 


standing that the judge dealt with the 
evidence against each of prisoners 
separately. — R. Miya Valad Daud 
(1869), 6 Bom. Cr. Ca. 10.— IND. 

b. Confession.] — A confes- 

sion having been wrongly admitted in 
evidence, the conviction must be 
quashed oltliough prisoner afterwards 
admitted his guilt in the witness box 
whilst giving evidence. — R. v. O’Keefe 
(1893), 14 N. 8. W. L- R. 345.~AUS. 

0 . .] — When a confes- 

sion by an accused is improperly 
admitted in evidence, no substantial 
\vrong or miscarriage of justice can be 
said to be occasioned thereby, if he 
went into the witness box & told there 
in substance the story related in the 
confession. — R. v. Moke, [1917] 3 
W. W. R. 575.— CAN. 

d. No evidence that 


voluntary.] — Evidcrioo held not ad- 
missible on a trial for theft, of an alleged 
confession of accused when virtually 
under arrest, as there was nothing to 
show that the statomont was made 
voluntarily. Because of the improper 
admission of such evidence So of 
evidence given by the prosecution in 
rebuttal wliich was not proper rebuttal 
evidence, & as in the opinion of the 
ct. there was no other evidence to 
justify it, conviction was set aside. — 
R. V . Hughes, [1921] 1 W. W. R. 119 ; 
,55 D. L. R. 697 ; 35 Can. CYim. Cos. 
103.— CAN. 

e. — — .] — R. V. Jones, 

[1921] 3 W. W. R. 411 ; 62 D. L. R. 
413 ; 36 Can. Crim. Cas. 208 ; 17 

Alta. L. R. 86.— CAN. 

f. Rcp(rrt of Commission — 

Speeches in Legislative Assembly .] — 
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Ckiminal Law and Peocedure. 


Sect, 7. — Determination of appeals against con- 
viction : Sub-sect, 5.] 

5879. .] — A conviction will not be 

quashed if the jury is properly warned against 
prejudicial evidence accidentally admitted. — B. v, 
Lucas (1908), 1 Or. App. Bep. 234, C. C. A. 
Annotations : — Reid. K. v. Stratton (1909), 3 Cr. App. Rop. 

‘J55 ; Ibraliim v. R., [1914] A. C. 599. 

5880. .] — Notwithstanding that the 

fact of a previous conviction has been illegally 
elicited in cross-examination, if the judge has 
successfully checked its influence on the mind 
of the jury, & the ct. is satisfied that there has been 
no miscarriage of justice, the ct. will not interfere. 
— B. V, Stratton (1909), 3 Cr. App. Bep. 255, 
0. C. A. 

5881. .] — A slight irregularity in cross- 

examination, amply provided against by the 
judge, is not a ground for appeal. — B. v, Sullivant 
(1909), 3 Cr. App. Bep. 265, 0. C. A. 

5882. .] — If when a previous convic- 

tion of a deft, on trial has, by f^he inadvertence of 
the ct. become known to the jury, they have been 
sufficiently cautioned against giving any weight 
to that information, a conviction by them will not 
necessarily be quashed. — B. v, Hargreaves (1910), 
6 Cr. App. Bep. 97, C. C. A. 

5883. .] — Where a statement was 

put in wlxich contained certain observations 
adverse to applt. & its admission was objected to 
by counsel at the trial , & after it had been read the 
judge observed : “I did not know what was in it ; 
now I have heard it read I do not think it is 
evidence,” & strongly cautioned the jury against 
taking it into account ; — Held : the admission of 
tliis evidence had led to no substantial miscarriage 
of justice. — B. V, Wilson (1911), 6 Cr. App. Bep. 
207, C. C. A. 

Annotation : — Refd. Ibraliim v, R., [1914] A. C. 599. 

5884. .] — In answer to a question, a 

witness for the i.)rosecution said : “ After he had 
done his two years.” 

It was an unfortunate incident but it was not 
due in any way to the carelessness of counsel, wh (3 
put the question quite rightly ; but the witness 
could only fix a certain date by reference to a 
period of two yeai's’ imprisonment which applt. 
had served. The judge at once, <& again in liis 
summing up, directed the jury not to allow the 
question to alfect them. We cannot think that 
the answer alTected their decision {per Cur.). — 


B. V, Smith (1915), 84 L. J. K. B. 2153 ; 114 L. T. 
239 ; 80 J. P. 31 ; 31 T. L. B. 617 ; 59 Sol. Jo. 
704 ; 25 Cox, C. C. 271 ; 11 Cr. App. Bep. 229, 

C. C. A. 

5885 . Evidence not objected to at time,] — 

When prisoner is defended by counsel & he chooses, 
for reasons of his own, to ^ow such evidence to 
be let in without objection, he cannot come here 
I ask to have the verdict revised on that ground 
{per Cur.). — B. v, Davis & Bidley (1909), 2 
Cr. App. Bep. 133, C. C. A. 

5886. .] — B. V, Benson (1909), 3 

Cr. App. Bep. 70, C. C. A. 

5887. .] — Objection to the admis- 

sibility of questions tending to prove prisoner’s 
previous “ bad character ” must be taken at the 
trial. — B. v, Hudson, [1912] 2 K. B. 464 ; 81 
L. .T. K. B. 861 ; 107 L. T. 31 ; 76 J. P. 421 ; 
28 T. L. B. 459 ; 56 Sol. Jo. 574 ; 23 Cox, C. C. 
61 ; 7 Cr. App. Rep. 256, C. C. A. 

Annotations: — Kcfd. R. v. Watwon (1913), 29 T. L. R. 450. 
Mentd. R. v. Bigirin, [1920] 1 K. B. 213. 

5888. Evidence of another offence not 

implicating prisoner.] — A conviction will not 
be quashed because a witness, in re-examina- 
tion, volunteers inadmissible evidence of another 
ott'ence not necessarily implicating deft. — R. v. 
Priestley (1910), 5 Cr. App. Rep. 155, C. C. A. 

5889. — Where misreceptlon of evidence is 
slight.] — Where there is not any misdirection, a 
I)risoner’s admission of a previous conviction is no 
ground for quasliing conviction nor is it a ground 
that slight mistakes in receiving evidence have 
been made. — B. v, Joyce & Brown {alias 
Brock WELL) (1908), 1 Cr. App. Bep. 82, C. C. A. 

5890. .] — Evidence improperly given 

to which neither judge nor jury pays attention 
not a ground for quashing a conviction, & the ct. 
mil dismiss an ai)peal where there is no ground for 
saying that there was no evidence on wliich the 
jury could convict, or that they were in any way 
misdirected. — R. v. Green (1908), 1 Cr. App. 
Bep. 124, C. C. A. 

5891. .] — Slight misdirection or 

improper admission or rejection of evidence is 
not sufficient ground to quash a conviction, unless 
there has been some “ substantial miscarriage of 
justice.” — R. V, Brann (1908), 1 Cr. App. Rep. 
256, C. C. A. 

Annotation : — Refd. R. V. Campbell (1912), 8 Cr. App. Rep. 
75. 

5892. Reference by prosecution to inadmis- 


R. V. Dean & Meagher (1890), 17 
N. S. W L. R. 132 ; 12 N. S. W. W. N. 

141.— AUS. 

g. Depositions on trial of 

another.] — At the trial of prisoner, 
prosecuting counsel put in a letter, 
addressed to the Crown Attorney, 
from counsel who had been retained 
to act for prisoner, as follows : — “ I 
find that I will be unable to go on with 
this trial on Dec. 28. . . . Would you 
kindly see the judge & ask him if he 
can take it on Jan. 6. ... I am quite 
willing to accept the evidence of the 
family, in particular those who gave 
evidence at the H. trial, so that it 
would not be necessary for you to call 
them.** The trial was proceeded with 
on Dec. 29, prisoner then being repre- 
sented by another counsel, when, in 
addition to the letter, the depositions 
of two witnesses taken at the trial of 
H., who were not members of the 
family, were put in without the con- 
sent of, or objection to on the part of, 
prisoner's counsel : — Held : assuming 
the consent In the letter, which scemoa 
to be a concession for the proposed ! 
l^ostponement of the trial to Jan. 6, j 
wide enough to authorise the admission 
of the specified depositions, the 


1 depositions of the two witnesses not 
members of the family, were improperly 
received. — R, v. Brooks (190G), 11 
O. L. R. 525 ; 7 O. W. R. 533 ; 11 
Can. Crim. Cas. 188. — CAN. 

h. Evidence taken at prelimi- 

nary hearing. ] — Prisoner was tried 
upon an indictment for rape & seduc- 
tion. After giving evidence at the 
preliminary hearing the girl upon whom 
the crime was alleged to have been 
committed, died. On the trial, coimsel 
for the Crown, without proving the 
evidence of the girl taken on the pre- 
liminary hearing, & wltliout objection 
from counsel for prisoner, read to the 
jury from his brief what purported to 
bo a copy of the girl’s evidence. The 
jury found prisoner guilty on the first 
count : — Held : though counsel for 

S rlsonor neglects to object, it is the 
uty of the judge in a criminal case 
j to sec that proper evidence only is 
before the jury, & prisoner should be 
I discharged. — ll. v. Powele (1919), 
27 B. C. R. 252.— CAN. 

k. Police evidence obtained by 

false representations.] — A conviction 
in the Sheriff Ct. sot aside on appeal, 
on the ground that the evidence of 


the Superintendent of Police ought 
not to have been admitted, his infor- 
mation having been obtained by means 
of false representations. — Kerr v. 
Mackay (1853), 1 Irv. 213 ; 25 Sc. 
Jur. 402 ; 2 Stuart, 388.— SCOT. 

l. Conviction upheld — Evidence of 
another offence — Charge as to latter 
withdrawn.] — It is no ground for 
quashing a conviction for unlawful 
assembly on one day, that evidence of 
an unlawful assembly on another day 
has been improperly received, if the 
latter charge was abandoned by the 
prosecuting counsel at the close of the 
case, & there was ample ovldenoo to 
sustain the conviction. — R. v. Mail- 
LOUX (1876), 3 Pug. 493.— CAN. 

m. Question by judge.] — 

Prisoner was convicted of sodomy. 
During the Crown case the mother of 
the boy was called & gave evidence 
that she had examined the boy 
shortly after the ofleuce was com- 
mitted. In cross-examination she said, 
“ My husband came home that night. 
I did not tell him of the boy’s con- 
dition.” She was then asked by the 
judge why she did not inform her 
husband ; to which she replied that 
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sible documents.] — R. v. Seham Yousry, No. 5521, 
ante, 

5893. Proviso to Criminal Appeal Act, 1907 

(c. 23), s. 4 (1), applied — Statement made in presence 
of prisoner.] — K. v, Atherton (1910), 5 Cr. App. 
Rep. 233, C. C. A. 

5894. .] — The jury should be 

directed that, a statement made by one prisoner 
implicating another immediately denied, al- 
though strictly admissible as evidence, must not 
be accepted as evidence of the facts contained in 
such statement. Notwithstanding the lack of 
such a direction to the jury by the presiding judge 
at the trial, the ct. will act under the above proviso 
if they are satisfied that no substantial miscarriage 
of Justice has taken place. In the absence of any 
reasonable explanation by applt. as to his recent 
possession of stolen goods, the conviction was 
upheld on appeal. — R. v, Curnock (1914), 111 
L. T. 816 ; 24 Cox, C. C. 440 ; 10 Cr. App. Rep. 
207, C. C. A. 

5895. Statement by mother of 

prisoner.] — R. v. Wilson, No. 5883, ante, 

5896. Statement by accomplice.] — R. 

V, Stroud (1911), 7 Cr. App. Rep. 38, C. C. A. 

5897. Evidence of general fraudulent 

conduct.] — R. V. Cutting (1909), 2 Cr. App. Rep. 
150, 0. C. A. 

5898. Admission of deposition.] — R. 

V, Toti’erdell (1910), 5 Cr. App. Rep. 274, 

C. C. A. 

5899 . Evidence of other offences.] — 

Where owing to a general misunderstanding, on 
the trial of a charge of larceny, evidence was 
wrongfully admitted of another larceny by 
prisoner at precisely the same place & time, but 
the jury were cautioned against the confusion, & 
there was in the opinion of the ct. no miscarriage 
of justice, the ct. refused to quash the conviction. — 
R. V, Loates (1010), 5 Cr. App. Rep. 193, C. C. A. 
Annotation : Ibrahim v. H., L1914] A. C. 

5900. Evidence of trial by court- 

martial.] — Applt. who was entrusted with the 
squadron account & also with the sergeants’ 
mess account of the regiment in which he was 
quartermaster-sergeant, was indicted for uttering 
a forged receipt in respect of the latter account. 
At the trial evidence was given of a conversation 
between applt. & his captain in which applt. said 
he was £60 out in his squadron accounts, asked 
the captain for a loan of the money promising 
repayment out of his deferred pay. Applt. was 
convicted. Evidence was also admitted at the 

she had nover heard of such a thing 
before & did not know that a crime 
had been committed. Objection was 
taken on behalf of prisoner that the 
judge was not entitled to ask the wit- 
ness her reason for not informing her 
husband : — Held : the evidence was 
admissible. Even if objectionable it 
would not constitute a substantial 
wrong or miscarriage of justice within 
sect. 476, Crimes Act, 1900. — R. v. 

Kelly (1907), 7 S. R. N. S. W. 618.— 

AUS. 

n. Admission of secondary 

evidence.] — Secondary evidence of a 
document having been given without 
objection prisoner’s counsel afterwards 
asked that the evidence be withdrawn 
from the jury, the judge refused : — 

Held : the objection only being as to 
the mode of proof the case fell within 
the proviso to sect. 423, which provides 
“ that no conviction shall be reversed 
unless for some substantial wrong or 
other miscarriage of justice.” — R. v. 

Umpleby (1897), 8 N. S. W. L. R. 154 ; 

13 N. S. W. W. N. 181.— AUS. 

o. .] — A witness said ho knew 


trial to the effect that applt. had been tried by 
court-martial, but applt. 's counsel in cross- 
examination elicited the fact that the verdict of 
the coui*t-martial against applt. had been quashed 
by the Judge Advocate-General. The Judge 
in his summing up also pointed this out to the 
jury, &. no point was made by the prosecution 
that the verdict of the court-martial should be 
taken into consideration : — Held : (1) evidence of 
above conversation was i3roperly admitted in 
order to show that about the same time as the 
commission of the offence with which he was. 
charged applt. was in want of money ; (2) without 
deciding whether the evidence as to the court- 
martial proceedings was properly admitted or not, 
no substantial miscarriage of justice had occurred, 
& the case came within the proviso to Criminal 
Appeal Act, 1907 (c. 23), s. 4 (1).— R. v. Westacoi’t 
( 1908), 25 T. L. R. 192 ; 1 Cr. App. Rep. 246, 
C. C. A. 

Annotation: — As to (2) Refd. Ibrahim i\ R., [1914] A. C. 

699. 

5901 . Evidence of previous convic- 

tion.] — R. V. Joyce & Brown {alias Brock- 
well), No. 5889, ante. 

5902. .] — R. V. Solomon (1909),. 

2 Cr. App. Rep. 80, C. C. A. 

Annotations : — Refd. Ibrahim v. IL, [1914] A. C. 599 ; R. 

V. Bcecham, [1921] 3 K. B. 464. 

5903. .] — The ct. will not, in 

view of the proviso to Criminal Appeal Act, 1907 
(c. 23), s. 4 (1), quash a corivi(;tion on the ground of 
the misrcception of unimportant evidence. — R. v, 
Biddulph (1910), 4 Cr. App. Rep. 221, C. C. A. 

5904. .] — Jf evidence of previous 

convictions has been admitted owing to deft.’& 
action at the trial, the ct . will not grant relief on 
that ground only. — R. v. Collins (1917), 13 Cr. 
App. Rep. 6, C. C. A. 

5905 . Elicited in cross-examina- 

tion.] — R. V. Stratton, No. 5880, ante, 

5906. .] — Under the proviso 

to Criminal Appeal Act, 1907 (c. 23), s. 4 (1), the 
appeal in this case was dismissed, inasmuch as 
having regard to the other evidence given at the 
trial, no substantial miscarriage of justice had 
actually occurred by a previous conviction of deft, 
which was elicited in cross-examination. — R. r* 
Bekcham, [1921] 3 K. B. 464 ; 90 L. J. K. B. 
1370 ; 85 J. P. 276 ; 37 T. L. R. 932 ; 05 Sol. 
Jo. 768 ; 16 Cr. App. Rep. 26, C. C. A. 

5907 . Evidence of handwriting.] — R. 

V. O’Brien (1911), 7 Cr. App. Rep. 29, C. C. A. 

miscarriage. A., K., & T., wore called 
for the defence, & swore that L, 
had BO told them. The doctor was 
then called l)y the Crown, & ho swore 
that he had not operated on L. : — 
Held : the evidence of the doctor was 
properly admitted ; but in any event 
prisoner’s case was not so affoct-ed by 
the evidence as to warrant a reversal 
of the conviction, even If the evidence 
were not strictly admissible. — IL v. 
Andrews (1886), 12 O. R. 184. — CAN. 

q. Threats made by prisoner 

to another person ] — Evidence of threats 
made by prisoner In respect of another 
person was improperly admitted, but, 
in the circumstances, no substantial 
wrong or mlscarriago of justice was 
occasioned on the trial by reason of 
the evidence, & therefore, under 
Criminal Code, s. 1019, the conviction 
should not he set aside or a new trial 
directed.— R. v. Suneield (1907), 10 
O. W. R. 1010; 15 0. L. R. 252. — CAN. 

r. .] — Prisoner was convicted 

of murdering 8. On motion for 
discharge of prisoner on a reserved 
case the questions reserved were i 


the prisoner was in B. on a certain 
day in July, 1913, from inquiries made 
& what prisoner had told him. The 
evidence was objected to. The judge 
made no note of the evidence & it 
was disregarded. Evidence In rebuttal 
established that the prisoner had 
admitted that be was in Brisbane in 
July, 1913. 

On appeal from the conviction on 
the ground that the above evidence 
was improperly admitted : — Held : the 
ct. would. If necessary, decide on the 
circumstances of the case that no 
substantial miscarriage of justice had 
actually occurred, & would dismiss 
tho appeal under Criminal Code Act 
of 1913, 8. 9. — R. V Morris (No. 2), 
[1914] S. II. Q. 274.— AUS. 

p. .] — Prisoner was Indicted for 

unlawfully using an instrument on L. 
with intent to procure a miscarriage. 
L. was called for tho prosecution to 
prove the charge, &l in cross-examina- 
tion denied that she had told A., R., 
& T., that before prisoner had operated 
on her she had been operated on by a 
doctor for the purpose of procuring a 
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Sect 7 . — Determination of appeals against con- 
viction : Sub- sects , 5, 6 cfc 7, ^ . ( a) (h ) J 

5908. Evidence other than Inadlmls- 

sible evidence sufficient.] — The ct. will quash a 
conviction, where the only evidence of guilt is 
an answer to the charge which may or may not be 
construed as an admission. 

If the ct. thinks there was sufficient evidence of 
a larceny, even though some evidence given thereof 
was inadmissible, it will not quash the conviction. 

Proviso to Criminal Appeal Act, 1907 (c. 23), 
s. 4 (1), applied in such a case where invoices 
received by an agent in this country from con- 
signors abroad were admitted as evidence of the 
contents of a box landed in England. — R. v. 
Barker & Page (1915), 11 Cr. App. Rep. 191, 
C. C. A. 


Sub-sect. 6. — Wrongful Exclusion op 
Evidence at Trial. 

5909. Conviction quashed — Evidence for defence 
exciuded.] — When the issue is whether applt. was 
carrying on a genuine business, he is entitled to 
put in evidence receipts bearing on that point, 
&, if his bank books are put in, to refer to entries 
in them. 

'I'he evidence was admissible in law, & its 
exclusion has prevented applt. from putting 
forward a substantial part of its defence. Conse- 
quently the conviction must be quashed (Lord 
Reading, O.J.).— R. v, Sagar, [1914] 3 K. B. 
1112; 84 L. J. K. B. 303; 112 L. T. 135; 79 
J. P. 32 ; 24 Cox, C, C. 500 ; 10 Cr. App. Rep. 
279, C. C. A. 

5910. .] — Conviction quashed on the 

ground of misdirection & improper exclusion of 
evidence. — R. v, Humphreys (1919), 84 J. P. 
48 ; 14 Cr. App. Rep. 85, C. C. A. 

5911. Conviction upheld — Cross-examination 
stopped— Proviso to Criminal Appeal Act, 1907 
(c. 23), s. 4 (1), applied.] — The above proviso 
ai)plied though a cross-examination was wrongly 
stopi)ed. — R. V. Smallman (1914), 10 Cr. App. 
Rep. 1, C. C. A. 


Sub-sect. 7. — ^MiSDmBcnoN. 

A. Insufficient Direction, 

(a) In General. 

5912. When calculated to mislead jury — Ground 
for quashing conviction.] — R. v. Wann, No. 6661, 
ante. 

5913. .] — An inadequate summing up 

may be a ground for quashing a conviction. — 
R. v. McGill (1914), 10 Cr. App. Rep. 267, 
C. C. A. 

5914. .] — Anon., No. 5588, ante. 

5915. .1 — Even in a case where cor- 

roboration is not legally essential, a confusion in 
the summing up upon the nature & meaning of 
corroboration, may invalidate a conviction. — 
R. V. Rudge (1923), 17 Cr. App. Rep. 113, C. 0. A. 

5916. Slight omission — Not a ground for quashing 
conviction.] — An omission by the judge to c^ 
attention to a slight discrepancy between a wit- 
ness’s evidence at the trial & that at the coroner’s 
inquisition is not misdirection. — R. v. Beal (1912), 
8 Cr. App. Rep. 95, C. C. A. 

5917. .] — R. V. Brownhill, No. 5627, ante. 

5918. .] — Mere omission to deal with a 

point of evidence is not necessarily misdirection. — 
R. V. Maclean (1923), 17 Cr. App. Rep. 79, 
C. C. A. 

5919. Non-direction may amount to misdirection 
— Except in a simple case.] — In a simple case the 
judge is entitled to ask the jury whether they will 
dispense with his summing up. — R. v. Newman 
(1913), 9 Cr. App. Rep. 134, C. C. A. 

5920. .] — Applt. was convicted of high 

treason upon an indictment which charged him, 
inter alia, with adhering to, aiding, &> comforting 
the King’s enemies. He was by birth a German 
subject, but became a naturalised British subject 
in 1905. From that time up to the year 1914, 
he acted as German consul at Sunderland. On 
Aug. 4, 1914, a state of war existed between 
England & Germany as from 11 p.m. on that date. 
There was evidence at the trial that on Aug. 5 
applt. had given advice & assistance which 
enabled German subjects liable to be called upon 
for military service in Germany to return there. 
The direction given by the judge to the jury was, 


“Was tlie evidence of statements 
made Ly prisoner at the police station 
properly admitted ? ” “ Should 

there he a new trial because of wrong- 
ful admission of the evidence, or any 
part thereof ? ’* : — Held : the questions 
should bo answered adversely to 
prisoner & the conviction alhrmed. — 
R. V. Stkffoff (1909), 14 O. W. R. 
1233 ; 1 O. W. N. 250 ; 20 O. L. R. 
103.—CAN. 

s. .] — A witness. A., when 

about to leave the box was noticed 
by the judge to bo muttoring; ho 
asked the intcjrpreter what she was 
sa 3 rlng ; & this brought out a state- 
ment from the witness respecting some- 
thing said by deceased to witness, 
tending to incriminate prisoners, & 
which at that stage of the trial was not 
admissible : — Held : as the ante- 
mortem statement of deceased made to 
A. which Included the matter so 
improperly brought out, was after- 
wards admitted, no wrong or mis- 
carriage had resulted therefrom. — 
R. V. Walker & CmNUCY (1910), 13 
W. L. R. 47 .— can. 

PART XIV. SECT. 7, SUB-SECT. 6. 

t. New trial granted — Evidence for 
defence excluded. ] — A now trial granted 
of a charge of carnally knowing a girl 
of previously chaste character & be- 
tween the ages of fourteen & sixteen, 
for the reason that accused should 
have been allowed to give evidence 


to show that ho was not at his house, 
where the offence was alleged to have 
been committed, at the period when 
it might have been committed. — R. v. 
McPherson, [1922] 2 W. W. R. 723 ; 
69 D. L. H. 301 ; 37 Can. Grim. Cas. 
315.— CAN. 

PART XIV. SECT. 7, SUB-SECT. 7.— 
A. (a). 

59161. Slight omission — Not a ground 
for quashing conviction.l — If, on the 
facts of the case in a murder trial, 
accused was either guilty of murder 
or not guilty on account of insanity 
it is not a reversible error lor the judge 
to omit any direction to the jury that 
in the event of their finding acoused 
to have been sane at the time of the 
commission of the offence, they should 
also consider whether or not what he 
did amounted to manslaughter. — 
R. V. Olkhovik, [19201 35 Can. CMm. 
Cas. 35 ; 56 D. L. R. 499.— CAN. 

a. Omission calculated to mislead 
jury — Ground for quashing conviction.] 
— The omission by the Judge in his 
charge to the jury, to mention the fact 
of the original witnesses named in tho 
first information having been aban- 
doned by the prosocutum of two of 
them having given evidence lor the 
defence, Sc of tho witnesses actually 
examined for tho prosecution being 
entirely new witnesses, is a sufficient 
misdirection to justify tho setting aside 
of the conviction. — Dasarath Manual 


r. R. (1907), I. L. R. 34 Calc. 325.— 

IND. 

6920 i. Non-direction mau amount to 
misdirection.] — Prisonerfl, who had 
been drinking, came on deceased's 
lawn & commenced to shout, sing & 
use profane & Insulting language 
towards him. Ho twice warned them 
away, & finally appeared with a loaded 
gim threatening to shoot. A rush was 
made towards where ho stood, when he 
took hold of the barrel of the gun & 
struck one of prisoners with the stock. 
The gpm was discharged into his body, 
& there was evidence that prisoners 
then maltreated him. Next day he 
was taken to a hospital where he died. 
The judge in charging the jury in- 
structed them that prisoners wore 
doing an unlawful act in trespassing 
on the property of deceased, & if they 
wore actuated by m€dioe it would be 
murder, if not it was mandaughter, 
drawing their attention especi^y to 
Criminal Code, ss. 256 & 259 (5). 
Prisoners were found guilty of murder : 
— Held : the judge should have drawn 
the attention of the Juiy to sect. 259, 
sub -sect, (d), & directed them to find 
whether or not prisoners knew, or 
ought to have known, that their acts 
were likely to cause death, & his failure 
to do so was non-direction for which 
prlsoneis wore entitled to a new trial. — 
R. V. Graves (1912), 12 E. L. R. 332 ; 
9 D. L. R. 30, 175.— CAN. 

6920 ii. .] — In some oircum- 
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in effect, that, if applt. knew of the declaration was convicted of larceny. The Ct. of Criminal 
of war between ESngland & Germany^ at the time Appeal quashed the conviction on the ground that 
when he was giving such advice & assistance, they there was no proper summing up on the question 
must find him guilty, & that he was lawfully of “ felonious intent,” & also no proper evidence 
entitled to act as he did, even after war was of “ felonious intent ” to go to the jury . — R. v. CiJAY 
declared, was no defence : — Held: the direction (1909), 74 J. P. 55 ; 3 Cr. App. Rep. 92, C. O. A. 

to the jury should have been that they must 5929. ,] — On a charge of larceny, 

consider whether, in acting as he did, the intention when the facts are compatible with an honest 
& purpose of applt. was evil & that he intended to mistake on deft.’s part, there must be a direction 
aid & comfort the King’s enemies, or whether he on intent to steal. — R. v. Sturgess (1913), 9 
acted in good faith to his country & under the Or. App. Rei). 120, C. C. A. 

belief that it was his duty to assist German 5930. Guilty knowledge.] — When a man is 

subjects to return to Germany ; no direction on jointly indicted with his paramour for stealing 
this point had been given to the jury, & the con- the goods of her husband at or about the time of 
viction must therefore be quashed. — R. v. Ahlers, her leaving the latter, the jury must be clearly 
[1915] 1 K. B. 610 ; 84 L. J. K. B. 901 ; 112 directed as to the proof of his guilty knowledge & 
L. T. 558 ; 79 J. P. 255 ; 31 T. L. R. 141 ; 24 should not have topics of prejudice connected 
Cox, C. C. 623 ; 11 Cr. App. Rep. 63, C. C. A. with his immorality addressed to them. — R. v, 

5921. Larceny.] — At the end of a trial for Bloom (1910), 74 J. P. 183 ; 4 Cr. App. Rep. 30, 

larceny on several different occasions, which had C. C. A. 

lasted four days, the assistant Recorder omitted 5931. Intention to pass property.] — Where 

to direct the jury, saying that they had heard the larceny by a trick is alleged, the jury should be 

case, that he expected they had had enough of it, directed on the ((uestion whether there was an 
& that anything he could say would be of little intention to pass the property, or merely to part 

use. The prisoner complained of the method of with possession. — R. v. Spinney (1923), 17 Cr. 

identification adopted, & as to some of the charges App. Rep. 95, C. C. A. 

his evidence went to establish an alibi. The jury 5932. Cheque & proceeds.] — On a trial for 

found the prisoner guilty. On appeal the con- larceny of a cheque, it is a misdirection not to 

viction was quashed on the gi'ound that in the distinguish between the instrument & the X3rocoeds 
circumstances the assistant Recorder should have thereof. The attention of the jury should be 
directed the jury on the question of identification drawn to the si)ecific facts that they must find in 
& should have told them that if they thought order to convict. — R. v, Hampton (1915), 84 
that upon the evidence some of the charges could lu J. K. B. 1137 ; 113 L. T. 378 ; 24 Cox, C. C. 
not be supported they might, if they saw fit, 722 ; 11 Cr. App. Rep. 117, C. C. A. 
acquit the prisoner. — R. v. Finch (1916), 86 5933. Obtaining by false pretences — Intent to 

L. J. K. B. 1576 ; 115 L. T. 458 ; 25 Cox, C. C. defraud.] — On a charge of obtaining by false 
637 ; 12 Cr. App. Rep. 77, C. C. A. pretences, the nature of the offence, as differing 

5922. .] — ^A conviction will be quashed for from mere dishonesty, ought to be explained to 

non-direction on a vital point of fact. — R. v, the jury. — R. v. Baker (1910), 4 Cr. App. Rep. 
Kurasch (1917), 13 Cr. App. Rep. 13, C. C. A. 152, C. C. A. 

5923. .] — R. V, Hamilton, No. 5711, ante. 5934. .] — On an indictment for 

5924. Receiving.] — R. v. Evans, No. 5833, obtaining money by false i>retences, it is essential 

ante. that the jury should understand that there should 

5925. .] — Non-dii'ection, on charges of be no conviction without an intent to defraud, 

receiving stolen goods with guilty knowledge, & unless such intent is clear from the facts, they 
may amount to misdirection leading to the should be directed on the point ; they should 
quashing of a conviction. — R. v. Bartlett, also be directed that the obtaining must be due 
Bradberry & Green (1920), 14 Cr. App, Rep. to the false pretence alleged. — R. v. Ferguson 
157, C. C. A. (1913), 9 Cr. App. Rep. 133, C. C. A. 

5926. .] — A grave omission to direct the .—-Consd. R. v. Bentote (1918), 13 Cr. App. Hop. 

jury on a vital point of law cannot be made good 1^9. 

merely by counsel’s calling attention to it at the 5935. .] — On an indictment for 

termination of the summing up. — R. v. Willett obtaining by false pretences, it is not always 
(1922), 16 Cr. App. Rep. 146, C. C. A. essential that the jury should be directed in so 

5927. Defence an alibi — Direction as to identlflca- many words that there must be an intent to 
tion necessary.] — When the sole defence is an defraud. — R. v. Carr (1916), 12 Cr. App. Rep. 
alibi, identification by a single witness must be 140, C. C. A. 

conducted with great care & the summing up 5936. .] — Except in the clearest case, 

must deal carefully with the facts of the i(|entiftca- there must be a direction to the jury on a charge 
tion. — R, V. Millichamp (1921), 16 Cr. App. Rep. of obtaining by false pretences that an intent to 
83, C. C. A. defraud must be proved before they can convict. — • 

r J R. V. Secombe (1917), 12 Cr. App. Rep. 275, C. C. A. 

(6) A.8 to Necessary Ingredients of Offence, 5937. .] — Proviso to sect. 4 of the 

5928. Larceny— Intent to steal.] — A. sold a Criminal Appeal Act, 1907 (c. 23), applied when 
horse to B. There was a dispute between A. & B. there was no direction on the intent to defraud. — 
as to the price at which the horse was sold, & R. v. Bentote (1918), 13 Cr. App. Rep. 149, 
eventually A., after repeated efforts to obtain C, C. A. 

what he said was owed to him by B., threatened 5938. .] — A direction on ” intent to 

to take the horse back, & eventually did so. A. defraud ” should put the issue of fraud clearly 

stances non-dlreotion to a Jury may bo PART XIV. SECT. 7, SUB-SECT. 7. — any. Failure to so instruct llio jury 

substantially & in effect misdirection, & A, (b). is good cause for granting a new trial, 

therefore may be misdirection abso- & the fact that counsel for the accused 

lutely, & consequently involve a b. General rule .} — ^It is the duty of took no exception to the judge's 
question of law within the moaning of the judge in a criminal tri^ with a charge is inunateriol. — K. v. Wong On 

Criminal Code, s. 1914. — R. v. Murray jury to define to the Jury the crime & Wong Gow (1904), 24 C. L. T. 384 ; 

& ^Lihoney, [1917] 2 W. W. R. 806. — charged & to explain the difference 10 B. C. R. 655.— -CAN. 
can. between it & its cognate offences, if 
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Sect. 7. — Determination of appeals against con* 
v iction: Sub-sect. 7, A, jb) (c) cfe B. (a) (&).] 

before the jury. — K. v. Summerskilx, (1918), 13 
Cr. App. Rep. 170, C. C. A. 

5939. Guilty knowledge.] — 11. v. Dutt, No. 

5750, ante. 

5940. Nature of pretence.] — The direction 

as to a false pretence alleged must be precise. — 
B. V. Heath (1912), 7 Cr. App. Rep. 247, C. 0. A. 

5941. Receiving — Guilty knowledge.] — On an 
indictment for receiving stolen property, if there 
is evidence that it was found in the deft.’s pos- 
session, the jury must be carefully directed on 
the question whether he had any knowledge where 
it was. — R. V. Hioginboti'om (1912), 8 Cr. App. 
Rep. 79, C. C. A. 

5942. Possession.] — Joint possession must 

not be presumed ; an omission to deal with the 
law on the point may be a misdirection resulting 
in a miscarriage of justice. — R. v. Flatman (1913), 
8 Cr. App. Rep. 256, C. C. A. 

5943. Onus of proof.] — When deft, accused 

of receiving stolen goods property gives evidence, 
it is especially important that the direction should 
deal accurately with tiie law of onus in such cases. 
— R. IK Lewis (1919), 14 Cr. App. Rej). 33, C. C. A. 

5944. Demanding property on forged document 
— Guilty knowledge.] — R. v. Smith, No. 5838, 
a7\ie. 

6945. Perjury.] — R. v. Gaskell, No. 5848, ante. 

6946. User for purpose of betting.] — User of a 
place by a person not the owner or occupier for 
the purpose of betting with persons resorting 
thereto is not within the Betting Act, 1853 
(c. 119), s. 3, unless the sanction of some one in 
authoiity or his servant is proved. 

Appit. was tried for unlawfully using a room in 
the F., M., for the purpose of betting with persons 
resorting thereto, in contravention of sect. 3 of 
the Act. The baiman, K., was expressly forbidden , 
to allow betting. Tlie servants in charge of the j 
hotel — K. A B. — knew that appit. was carrying 
on the business of betting in the room : — Held : 
the wor<l “ use ” meant user with the sanction of 
the landlord or of his servants, & as the judge had 
failed to point tliis out to the jury, who may have 
thought that mere use of the premises in the 
ordinary way was enough to justify a conviction, 

A that the sanction of the landlord or liis servants 
was not necessary, or that deft, was liable in any 
case if he carried on ready -money betting in the 
room. The conviction must be quashed. — R. v. 
Moss (1910), 74 J. P. 214; 26 T. L. R. 323 ; 

3 Cr. App. Rep. 112, C. C. A. 

5947. Attempt to commit crime.] — On an in- 
dictment charging an attempt to commit a crime 
it may be a misdirection not to distinguish an 


attempt in law from an intention or a threat. — 
R. V. Landow (1913), 109 L. T. 48 ; 77 J. P. 364 ; 
29 T. L. R. 376 ; 23 Cox, 0. 0. 457 ; 8 Cr. App. 
Rep. 218, C. C. A. 

(c) Case for Defence not put to Jury 

j 5948. Whether ground for quashing conviction.] 

I — The prisoner was convicted of murder. At the 
trial the judge in his summing up omitted all 
mention of tlie defence raised on behalf of the 
prisoner : — Held : as it could not be said on the 
facts that if the attention of the jury had been 
directed to the defence by the judge the result of 
! the trial would have been & ought to have been 
I different, the omission to refer to the defence had 
I not led to a miscarriage of justice. In determining 
I whether there has been a miscarriage of justice, 
j the ct. may consider what the appit. has said in 
I his notice of appeal, although it may not be 
entitled to consider what is stated therein in 
determining whether the verdict is unreasonable 
or cannot be supported having regard to the 
evidence. — R. v. Nicholes (1908), 73 J. P. 11 ; 
25 T. L. R. 65 ; 1 Cr. App. Rep. 167, C. 0. A. 

5949. .] — A judge in summing up is bound 

to put the defence, however weak, before the 
jury. — R. V. Dinnick (1909), 74 .1. P. 32; 26 
T. L. R. 74 ; 3 Cr. App. Rep. 77, C. C. A. 
Annotations :~¥oM. H. r. Hill (HJll), 28 T. L. II. 15. 

Expld. IL V. Trueman (1!)13), 9 Cr. App. Rep. 20. Folld. 

R. V. Immer, R. r. Davis (1917), 118 L. T. 416. 

5950. .] — R. V. Richards, No. 5718, ante. 

5951. .] — On an indictment for receiving 

stolen property with guilty knowledge, great care 
must be tak(m when the accused is clearly not 
guilty of the th('ft, the theft is not recent, 
having regard to the object stolen, to put his 
account clearly before the jury. — R. v. Field 
( 19j()), 4 Cr. Ax)p. Rep. 190, C. C. A. 

5952. .] — R. V. Ruffing, No. 5872, ante. 

5953. .] — R. V. HiiJi, No. 5670, ayiie. 

5954. .] — Where an issue at the trial is the 

identity of certain goods with those alleged to have 
been stolen, it is a grave misdirection to assume 
such identity, & where one of the questions in 
dispu(.e was never left to the jury, the ct. will 
quash a conviction. — R. v. Hill (1912), 7 Cr. App. 
Rep. 250, C. C. A. 

Annotation : — ^Consd. R. V. Smith (1914), 11 Cr. App. Rep. 19. 

5955. .] — Where the defence is that the 

property alleged to be stolen has been abandoned, 
there must be a specific direction to the jury on 
this point.—R. White (1912), 107 L. T. 528 ; 
76 J. P. 384 ; 23 Cox, C. C. 190 ; 7 Cr. App. Rep. 
266, O. C. A. 

5956. .] — If the ct. considers that deft.’s 

case was not fully put to the jury, it may quash 


PART XIV. SECT. 7, SUB-SECT. 7.— 
A. (c). 

5948 i. Whether ground for quashing 
conviction .] — Whore accused is un- 
defended at the trial, tlie judKo must 
he careful to point out to the jury 
the leading points in favour of tho 
defence, but where aoemsed has himself 
made an elaborate address to tho jury 
& has refused throughout a long trial to 
have coxmsel an appodate ct. should not 
be astute in finding points overlooked 
by the trial judge in his charge. — R. v. 
K^elly (1916), 35 W. L. R. 46; (1917), 
1 W. W. R. 46 ; 54 S. C. R. 220.~CAN. 

6948 ii. . ] — If the omission of the 

judge in his charge to tlie jury to refer 
to confirmatory circumstances brought 
out in evidence upon an alibi claim 
was such as to prejudice seriously 
accused & to make the judge’s state- 
ment of the evidence misleading to the 


jury, It is proper to grant a new trial 
on a case reserved. — R. v. Hyder 
( 1917), 29 Can. Grim. Gas. 172.— CAN. 

6948 iii. .] — The theory of tho 

defence & the evidence favourable 
to the defence should be put before tho 
jury in such a way as to ensure their 
appreciation of the poiutH at issue. 
But every hit of evidence & everv 
inconsistency therein need not be 
pointed out to the jury. — R. v. Baugh 
(1917), liS O. L. R. 559 ; 33 D. L. R. 
191 ; 28 Can. Grim. Gas. 146. — CAN. 

6948 iv. .] — It is the duty of a 

trial judge to put the defence fairly 
before tho jury co that it may 
appreciate what it Is & determine the 
weight to bo given to the evidence in 
support of it. — R. V. Parkin, [1922] 
1 W. W. R. 732 ; 66 D. L. R. 175 ; 
37 Can. Grim. Gas. 35 ; 31 Man. L. R. 
438.— CAN. 


5948 V. .] — Where tho medical 

opinion was that the injuries of 
deceased were not, in the case of a 
man in ordinary health, dangerous 
to life : — Held : the judge should, have 
specially called the attention of the 
jury to such opinion. — Panchu Das 
V. R. (1907), I. L. R. 34 Calc. 698 ; 
11 C. W. N. 666.— IND. 

5948 vi. .] — Tho omission by the 

judge in his charge to tho jury, to 
mention the fact of the original wit- 
nesses named in the first information 
having been abandoned by the prose- 
cution, of two of them having given 
evidence for the defence, & of the 
witnesses actually examined for the 
prosecution being entirely new wit 
nesses, is a sufficient misdirection tc 
justify the setting aside of the con* 
viction. — Dasarath Mandal v. R 
(1907), I. L. R. 34 Calc, 325.— IND. 
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a conviction. — R. v. Wilson (alias Whitting- 
dale) (1913), 9 Cr. App. Rep. 124, 0. O. A. 

5957. .] — Anon., No. 5588, ante, 

5958. .] — On the trial of an indictment for 

receiving stolen goods with guilty knowledge the 
jury should be expressly asked to consider whether 
deft.’s explanation of liis possession of the goods 
soon after the theft of them is reasonable or not. 
An attempt to evade arrest should not be unduly 
insisted upon as evidence of guilt. — R. v, Hami^son 
(1915), 11 Cr. Aj^i), Rep. 75. 

5959. .] — Whatever line of defence is taken 

by counsel at a trial, it is for the judge to leave to 
the jury all the questions which appear to him to 
arise upon the evidence, whether they have been 
raised by counsel or not. The ct. must not exclude 
from consideration any view of the facts of a case 
other than that presented by prisoner in giving 
evidence.— R. v. Hoppeu, [1915J 2 K. B. 431 ; 84 
L. J. K. B. 1371 ; 113 L. T. 381 ; 79 J. P. 335 ; 
31 T. L. R. 360 ; .59 Sol. Jo. 478 ; 25 Cox, C. C. 
34 ; 11 Cr. App. Rep. 130, C. C. A. 

Aniwtatioiis : — Distd. R. v. Clinton (1917), 12 Ci‘. App. Rt^p. 

215. Refd. R. v. Beard (1920), 84 J. P. 129. 

5960. .] — When a deft, charged with larceny 

disputes the identity of property found in his 
possession with that stolen, there must be a clear 
direction to the jury on the issue of identity.- ■ 
R. V. Buuhin (19i5), 11 Cr. App. Rep. 276, C. C. A. 

5961. .] — A summing up in etYect recom- 

mending a verdict of guilty wliich does not ade- 
quately put the prisoner’s case will be quashed. — 
R. V, Frampton (1917), 12 Cr. App. Rep. 202, 
C. C. A. 

5962. .] — The rule that a summing up must 

carefully put the defence is specially strict when 
deft, is not represented by counsel. A summing 
up is sufficient if it is not unfair to the accused & 
if points are not withheld which it is reasonable 
to suppose are not already properly before the 
jury (Darling, J.). — R. v, Immer, R. r. Davis 
(1917), 118 L. T. 416; 26 Cox, C, C. 186; 13 

Rep. 22, C. C. A. 

.] — On a (Jiarge of receiving stolen 

in*oi)erty, whether the jury believe tlie deft.’s 
^explanation or not, the onus of proof lii^s on the 
prosecution. To ignoi'e the evid(mc(^ for the 
defence amounts to a misdirection. -R. x\ Badasii 
(1917), 87 L. J. K. B. 732 ; 118 D. T. 179; 26 
Cox, C. 155 ; 13 Cr. App. Rep. 17, C. C. A. 

5964. .] — The defence must be put t-o the 

jury in summing up. 

In charges of fraud, there must be a direction 
on the intent. — R. v, Thompson (1921), 16 Cr. 
App. Rep. 6, C. C. A. 

59 Q 5 . ,] — X bond fide belief by the accused 

that he has a legal claim to property is a good 
defence to the charge of larceny thereof, & must 
be submitted to the jury. — R. v, Clayton (1920), 
15 Cr. App. Rej). 45. * 

5966. Suflicient to put substantial defence.] — 
Omission in a summing up to tell a jury in terms 
what the defence is does not amount to misdirec- 


tion if the issues in the case are in substance put 
to the jury in the summing up. — R. Bradshaw, 
R. r. Edwards, R. p. Jones (1910), 4 Cr. App. 
Rep. 280, C. C. A. 

5967. R. V, Trueman, [1913] 3 K. B. 

164 ; 82 L. J. K. B. 916 ; 109 L. T. 113 ; 77 .1. P. 
428 ; 29 T. R. R. 599 ; 23 Cox, C. C. 550 ; 9 Cr. 
App. Rep. 20. 

Annotation . —Reid. R. v. Symo (1911), 112 L. T. 136. 

5968. .] — On a charge of murder by shoot- 

ing with a revolver the defences raised were that 
applt. was in such a drunken state that the olTcnce 
should be reduced to manslaiighter, & alternatively 
that the shooting that took place during a struggle 
was pm’ely accidental. On appeal from a verdict 
of manslaughter it was contended that the judge 
misdirected the jury by disregarding to a great 
extent the defence of accident & directing the jury 
mainly on the question of manslaughter : — Held : 
the judge was right in not putting the defence of 
accident too prominently before the jury, as 
counsel for applt. had obviously, in his discretion, 
relied mainly on the def(*nce of manslaughter ; 
there had been no misdir(‘etion which would 
justify the ct. in quashing th(^ conviction ; the 
api>eal must be dismissed. — R. r. Gorges (1915), 
85 R. J. K. B. 1019 ; 111 R. T. 77 ; 25 Cox, C. C. 
218 ; 11 Cr. App. Rep. 259, C. C. A. 

B. Mwdirectlon of Fact. 

(a) In General. 

5969. Summing up to be considered as a whole.] 

— R. r. Crippen, No. 5521, ante. 

5970. Defective summing up not necessarily a 
ground for quashing a conviction.] — I’hough some 
expressions used by the judgi^ may be open to 
criticism, if looking at the summing up as a whole, 
it cannot be said there has be ten any substantial 
misdirection, if the ct. is satisfied with the result 
of the t/iial it will not interfere (Alverstone, 
f’.J.). — R. V. Dodds (1908), 1 O. App. Rep. 65 ; 
72 .R P. Jo. 3.52, C. C. A. 

5971. .] — R. V. (Ujiien, No. 6115, post. 

5972. -.]- -Where there is a direct conflict 

of testimony, if the main issue is i>ut fairly to the 
jury, the ct. will not interfere merely on account 
of some want of clearness in the summing up. — 
R. V. Golding (1910), 4 Cr. App. Rep. 83, C. C. A. 

5973. .] — Despite too strong or immoderate 

remarks in a summing up, tlu^ ct. will not quash a 
conviction unless there has been a miscarriage of 
justice. — R. V. Hepworth (1910), 4 Cr. App. Rep. 
128, C. C. A. 

5974. .] — The ct. will not grant leave to 

appeal if, despite unhapjiy expressions in the 
summing up likely to injure the defence, it is of 
opinion that, on the whole, there was no mis- 
direction. — R. V. Carter (1912), 7 Cr. App. Rep. 
192, O. C. A. 

(h) Serious Misdirection. 

5975. Serious misstatement of fact a ground for 
quashing.] — W. & C. were indicted for stealing 


PART XIV. SECT. 7, SUB-SECT. 7.— 
B. (a). 

5969 i. Summing up to he considered 
as a whole. ] — The Ct. of Criminal 
Appeal in considering obioctions to 
the summing up will regard the whole 
of the summing up in the light of the 
conduct of the trial, the questions 
raiiied by the prosecution & the de- 
fences set up. — H. V. Templeton, 
[1922] St. R. Qd. 165.— AUS. 

5969 ii. .] — A trial judge is 

justified in refusing to direct the jury 
specifically that “besides being satis- 
fied that the facts proven were con- 

J, — VOL. XTV. 


sistent with iirisoncr’s guilt, they 
must also be with any other rational 
explanation, theory or hypotheses, *' 
if the charge made this iirinciple 
sufficiently obvious to the jury in 
other language. — R. v. Cook (1914). 
14 E. L. R. 471; 18 D. L. R. 706; 
23 Can. Crim. Cae. 50.— CAN. 

5970 i. Defective summing up not 
necessarily a ground for quashing a 
convid,ion .] — -To sanction interference 
with the verdict on misdirection ct. 
must bo satisfied that omission of some 
specific evidence caused jury to be 
misled or that they would not have 
returned verdict of guilty if their 


J » /Vi. i/. R. (1913), 15 
W. A. L. R. 23.— AUS. 

5970 ii. ] — Misdirection in order 

to form a gi'ouiid for quashing a con- 
viction must be a miadlrection in 
law not a niLsdirectiou in fact. A 
judge is entitled to make in his sum- 
ming up such observations on the 
evidence as ho thinks fit. — J effries 
V. R. (1916). 18 W. A. L. R. 143™ 
AUS. 


PART XIV. SECT. 7, SUB-SECT. 7 — . 
B. (b). 

6975 i. Serious mis-statement of fact 
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Sect, 7 . — Determination of appeals against con* 
v iction: Sub-sect. 7 , B. (b) (c) cfc C. (a).] 

certain property Sc receiving it, well knowing it 
to have been stolen. W. pleaded guilty & C. not 
guilty. It appeared that C., when arrested, was 
with a barrow on which was the stolen property. 
C. told tlic detectives that he had obtained the 
property from K., of 55, East Street. He had, in 
fact, obtained it fi*om W., of 65, East Street, Sc 
the defence was that he was innocently employed 
in carting tlie property at the instance of W. W. 
was called for the prosecution Sc supported C.’s 
defence. The judge, in summing up to the jury, 
said : “ Where is K. ? Why does not K. come 
liere & tell you all about it ? ” O. was convicted, 
but obtained leave to appeal. On the appeal he 
obtained leave to call W., who said that he had 
married a widow named K. Sc was known to C. 
as “ S. K.” The ct. said that they believed this 
evidence, & as they could not say the verdict 
would have stood if the mistake had not been 
made, they allowed the appeal, Sc the prisoner was 
discharged. — R. v. Coleman (1908), 72 J. P. 425 ; 
24 T. L. li. 798 ; 1 Cr. App. Rep. 50, C. C. A. 

5976. S. P. R. V. SovosKi (1908), 72 J. P. 435 ; 

1 Cr. App. Rep. 98, C. C. A. 

Annointion : — Mentd. K. v. Norton (1910), 5 Cr. App. Hop. 6.5. 

5977. S. P. R. p. Mason (1909), 73 J. P. 250 ; 

2 Cr. App. Rep. 59, C. C. A. 

5978. S. P, R. V, Martin (1909), 2 Cr. App. 
Rep. 98, C. C. A. 

5979. S, P, R. V, Simpson (1909), 3 Cr. App. 
Rep. 54, C. C. A. 

5980. S. P. R. p. Rodda (1910), 74 J. P. 412 ; 
26 T. L. R. 539 ; 5 Cr. App. Rep, 85, 0. C. A. 

5981. S. P. R. V. Feldman (1910), 5 Or. App. 
Rep. 214, C. C. A. 

5982. S, P. R. p. Bundy (1910), 75 ,T. P. Ill ; 
5 Cr. App. Rep. 270, C. O. A. 

Annotation .* - Folld. 11. v. Finch (1916), 85 L. .T. K. B, 1575. 

5983. S. P. R. p. Johnson (1910), 0 Cr. App. 
Rep. 82, C. C. A. 

5984. S. P. R. p. Brooks (1911), 0 App. Cr. 
Rep. 263, C. C. A. 

5985. P. R. p. Ellsom (1911), 76 J. P. 88 ; 
28 T. L. R. 1 ; 7 Cr. App. Rep. 4, C. C, A. 

5986. *S'. P. R. p. Havidge (1911), 76 J. P. 32 ; 
7 Cr. Aijp, Rep. 34, C. C. A. 

5987. S, P. R. p. Corrigan (1912), 8 Cr. App. 
Rep. 4, C. C. R. 

5988. S, P. R. p. Hagan {alias Smith) (1913), 
9 Cr. App. Rep. 25, C. C. A. 

Annotation : — Mentd. H. r. .Schama, R. v. Aljramovitch 
(1914), 112 L. T. 480. 

5989. S. P. R. p. Myers (1913), 9 Cr. App. Rep. 
264, C. C. A. 

5990. S. P. R. p. Humphreys (1919), 84 J. P. 
48 ; 14 Cr, App. Rep. 85, C. C. A. 


AND PrOCEDUEE. 


6991. S. P. B. V. SHA.W (1923), 17 Cr. App. 
Rep. 139. 

5992. 8. P. R. V. Adams (1923), 17 Cr. App. 
Rep. 77, C. C. A. 

I (c) Slight Misdirection. 

5993. Slight misstatement of evidence not a 
ground for quashing — No substantial miscarriage 
of Justice.] — The ct. will not re-try a case on the 
evidence at the trial properly submitted to the 
jury Sc criticised by counsel. Slight mis-state- 
ments of effect of evidence by the jud^e not a 
ground of appeal. Judge giving his opinion on 
the facts not a mistake in law, — R. v. Martin 
(1908), 1 Cr. App. Rep. 52, C. C. A. 

5994. S. P. R. p. Brann, No. 5891, ante. 

5995. S. P. R. V, Martin, No. 5978, ante. 

5996. S. P. R. p. Parker (1909), 2 Cr. App. 
Rep. 118, C. C. A. 

5997. S. P. R. V. Smith Sc Grainger (1909), 2 
Cr. App. Rep. 214, C. 0. A. 

5998. S. P. R. p. Donoghue (1909), 3 Cr. App. 

1 Rep. 187, C. C. A. 

I 5999. S. P. R. V. Kams (1910), 4 Cr. App. Rep. 

I 8, C. C. A. 

Annotation: — Mentd. H. v. Landow (1913), 8 Cr. App. Hep. 

218. 

6000. S. P. R. p. Syers (1910), 4 Cr. App. Rep. 
42, C. C. A. 

6001. S. P. R. V. Butler (1910), 4 Cr. App. 
Rep. 137, C. C. A. 

6002. S. P. R. V. Monk (1912), 7 Cr. App. Rep. 
119, C. C. A. 

6003. S. P. R. p. Fisher Sc Grout (1913), 9 
Cr. App. Rep. 164, C. C. A. 

6004. S. P. R. p. Wolff, No. 6159, post. 

1 6005. S. P. R. P. Scott, No. 6138, post. 

C. Misdirection in Law. 

I {a) In General. 

6006. Jury clearly misdirected — Conviction 
quashed — Unless jury must have given same 
verdict on proper direction.] — On an indictment for 
larceny tlie prisoner was convicted of larceny as 
a bailee. Appeal on the ground of misdirection : — 
Held : misdirection was a question of law, Sc there- 
fore leave to appeal need not have been obtained, 
Sc in order to determine whether there had been a 
misdirection or not, the lines upon which the case 
for the prosecution had been conducted at the 
trial must be considered, Sc following the above 
rule, there had been no misdirection ; & as in the 
opinion of the ct. no miscarriage of justice had 
been caused, Criminal Appeal Act, 1907 (c. 23), 
s. 4 ( 1 ) woidd apply. Semble : although there 
may be a misdirection, unle^ the misdirection 
causes a substantial miscarriage of justice, an 


a ground for qaashing.l — 11. v.IMukphy 
(1913), 13 S. K. N. S. W. 046.— A US. 

6976 ii. .]— K. v. Wilson (1914), 

14 S. R. N. S. W. 7 ; 311N. S. W. W. N. 
12.— AUS. 

6975 iii. .] — .1 acigvianv. 11.(1914), 

16 W. A. L. K. 8.— AUS. 

PART XIV. SECT. 7, SUB-SECT. 7.— 

B. (c). 

6993 i. Slight miS’Staiement of evi- 
dence not ground for quashing — No 
suhstaiUial miscarriage of justice .] — • 
R. V. Snow (1918), S. A. L. R. 173.— 

AUS. 

6993 il. — .] — R. V. Hogue 

(1917), 39 O. L. R. 427.— CAN. 

PART XIV. SECT. 7, SUB-SECT. 7.— 

C. (a). 

0 . General rule — Charge to he viewed 


as a whole .] — A ct. of appeal where the 
question is misdirection of the jury, 
must look at the charge t-o the jury as 
a whole & with regard to the circum- 
stances under consideration, & wliere 
a trial judge in his charge has made use 
of expressions which it might be sup- 

J josed would, if taken alone, lead the 
irry to believe that the evidence of the 
accused himself is not sufficient to 
prove an alibi unless it is corroborated, 
but a perusal of the whole charge 
shows that the alleged error is at the 
worst merely technical, & that no 
substantial wrong has been done to the 
accused, a now trial should not be 
ordered. — R. v. Miller, [1923] 2 
W. W. R. 625 ; 40 Can. Grim. Cas. 
130 ; 32 B. C. R. 298.— CAN, 

60061. Jury clearly misdirected — Con- 
viction quashed — Unless jury must have 
given same verdict on proper direction. ]— 


To sanction interference with the 
verdict on misdirection, ct. must be 
satlsfted that omission of some specific 
evidence caused jury to be misled or 
that they would not have returned 
verdict of guilty if their attention had 
been drawn to It by the judge.— Sul- 
livan V. R. (1913), 15 W. A. L. R. 23.— 
AUS. 

6006 ii. .] — Jeffries 

V. K. (1916), 18 W. A. L. 11. 143.— 

AUS. 

6006 iii. .) — Four per- 

sons were jointly charged with an 
offence & convicted & the Ot. of 
Criminal Appeal was of opinion that 
there had been a failure on the part oi 
the judge to adequately state to the 
jury the facts which rendered the case 
against one of aeoused less stro^ than 
the case against the others. The ct. 
being unable to come to the con- 
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appeal against a conviction may be dismissed. — 
R. V. Mbybb (1908), 99 L. T. 202 ; 24 T. L. R. 
621 ; 21 Cox, C. 0. 673 ; 1 Cr. App. Rep. 10 ; 
72 J. P. Jo. 266, 0. C. A. 

Annotations : — ^Refd. R. v. Coleman (1908), 24 T. L. R. 798 ; 
R. V. Mortimer (1908), 24 T. L. R. 745 ; R. v. Wann 
(1912), 7 Cr. App. Rep. 135. Mentd. R. v. O’Sullivan 
(1908), 1 Cr. App. Rep. 35. 

6007 . .] — On the trial of an in- 

dictment for manslaughter there was evidence 
that prisoner had inflicted injuries upon the 
deceased more than a year & a day before the 
date of the death, & also certain further injuries 
within that period which tended to accelerate the 
death. The judge directed the jury that they 
might find prisoner guilty even if they thought 
that the death was wholly caused by the earlier 
injuries. The jury convicted prisoner. Upon an 
appeal against the conviction on the ground of 
misdirection : — Held : although upon a proper 
direction the jury would probably have found that 
the later injuries accelerated the death, as it was 
not certain that they would have done so, & as the 
ct. were not entitled under-Uriminal Appeal Act, 
1907 (c. 23), s. 4 (1), to substitute themselves for 
the jury & find the facts necessary for conviction, 
they could not say that there had been no sub- 
stantial miscarriage of justice, so as to entitle 
them to dismiss the appeal upon that ground. — 
R. V. Dyson, [1908] 2 K. B. 454 ; 77 D. J. K. B. 
813 ; 99 L. T. 201 ; 72 J. P. 303 ; 24 T. L. R. 
653 ; 52 Sol. Jo. 535 ; 21 Cox, C. O. 669 ; 1 Or. 
App. Rep. 13, C. 0. A. 

Annotations : — Re£d. R. r. Stoddart (1909), 73 J. P. 348 ; 
R. V, Ellsom (1911), 76 J. P. 38 ; Mentd. Ibrahim v. R., 
[1914] A. C. 599 ; Cmne v. Public ProaccutionH Director, 
[1921] 2 A. C. 299. 

6008 . .]— R.r. Cohen, No. 6115, 

post. 

6009 . .] — The ct. will not dis- 

miss the appeal under Criminal Appeal Act, 1907 
(c. 23), s. 4 (1), in a case where there has been sub- 
stantial misdirection, unless they can say that the 
jury, if properly directed, would have returned 
the same verdict. — R. v. Stoddart (1909), 73 
.T. P. 348 ; 25 T. L. R. 612 ; 53 Sol. Jo. 578 ; 2 
Cr. App. Rep. 217, C. C. A. 

Annotations KM. R. v. Nortoo^ [1910] 2 K. B. 496. 
Consd. R. V. Ellsom (1911), 76 J. P. 38. Folld. R. r. 
Vfiissileva (1911), 6 Cr. App. Rep. 228. Befd. R. v. Brad- 
shaw, R. V. Edwards, R. v. Jones (1910), 4 Cr. App. Rep. 
280 ; R. V. Brownlow (1910), 74 J. P. 240 ; R. t;. Praticy 
(1910), 4 Cr. App. Rep. 159 : R. v. Hill (1911), 76 .T. P. 49 ; 
R. V. Savidire (1911), 76 J. P. 32 ; R. v. Horn (1912). 
76 J. P. 270 ; R. v. Monk (1912), 7 Cr. App. Rep. 119 ; 
Ibrahim v. R., [1914] A. C. 599 ; R. v. Scliama, R. v. 
Abramovitch (1914), 112 L. T. 480 ; R. v. Finch (1916), 
85 L. J. K. B. 1575 ; R. v. linmer, R. v. Davis (1917), 
118 L. T. 416 ; R. v. Hill (1918), 82 J. P. 194 ; R. v. 
Sanders (1919), 14 Cr. App. Rep. 11. 

6010 . .] — The prisoner was con- 

victed of larceny, before the Recorder of Liverpool, 
at Liverpool Quarter Sessions, on Oct. 5, & 
sentenced to six months’ imprisonment with hard 


labour. Appeal against conviction on the ground 
of misdirection. 

Even though we may consider that the Recorder 
gave a wholly wrong direction to the jury, we are 
convinced that on the facts a jury properly 
directed would have given the same verdict, & 
we must uphold the conviction (per Cub.). — R. v. 
Morgan (1911), 7 Cr. App. Rep. 63, C. C. A. 

6011. .]— R. r. Court (1912), 7 

Cr. App. Rep. 127, C. C. A. 

6012. .] — On a charge of in- 

decent assault, when consent is a good defence, it 
is a grave misdirection to cause the jury to believe 
that because the defence has not set up consent 
they may convict, though, in fact, they think 
there was consent, & where the direction brought 
about a miscarriage of justice, the ct. quashed the 
conviction. — R. v. Horn (1912), 76 J. P. 270 ; 28 
T. L. R. 336 ; 7 Cr. App. Rep. 200, C. C. A. 
Annotaiion mentd. fl. v. Hopper (1915), 79 J. P. 335. 

6013. 1 .] — On an indictment for 

larceny by a trick the jury must be specifically 
directed on the point whether there was an in- 
tention to pass the property. Though the ct. 
may agree with the verdict it will quash a con- 
viction unless it is satisfied that, with a iiroper 
direction on the law, the jury must necessarily 
have arrived at it. — R. v. Hibliard (1913), 83 
L. J. K. B. 439 ; 109 L. T. 750 ; 23 Cox, C. C. 
617 ; 9 Cr. App. Rep. 171, C. C. A. 

6014. .] — Where a jury have been 

misdirected on any question of law the conviction 
vvill be quashed unless the Crown show that, on a 
right direction, the jury must have come to the 
same conclusion. — R. v. Sbarra (1918), 87 

L. J. K. B. 1003 ; 119 L. T. 89 ; 82 J. P. 171 ; 34 
T. L. R. 321 ; 26 Cox, C. C. 305 ; 13 Cr. App. 
Rep. 118, C. C. A. 

Annotation: — Mentd. R. r. Smitli, [1918] 2 K. B, 415. 

6015. .] — Proviso to Criminal 

Appeal Act, 1907 (c, 23), s. 4 (1) applied despite a 
grave irregularity in procedure at the trial & a 
mistaken direction on the onus of proof. — R. v. 
Thomas (1922), 17 Cr. App. Rep. 34, C. C. A. 
Annotation : — Befd. R. v. Harrison (1923), 17 Cr. App. 

Rop. 156. 

6016. Misdirection on immaterial point — Con- 
viction upheld.] — Misdirection on an immaterial 
point of law is not a ground for quashing a con- 
viction. — R. V. Hunting & Ward (1908), 73 J. P. 
12 ; 1 Cr. App. Rep. 177, C. C. A. 

6017. .] — An imnq^terial misdirection 

is not a ground for giving leave to appeal. — R. v. 
Kleiss (1910), 4 Cr. App. Rep. 101, C. C. A. 

6018. Misdirection on one count — May invalidate 
conviction on another count.] — When the jury are 
directed that they may consider together distinct 
counts for different offences & there has been 
misdirection on one, the ct. will quash a con- 
viction. — R. V. Morgan (1917), 13 Cr. App. Rep. 
2, C. C. A. 


elusion that the jury, If adequately 
directed, would have concluded that 
the facts proved were inconsistent 
with his innocence, directed a new 
trial in the case of that eicoused 
person. — R. v. Templeton, [1922] 
St. R. Qd. 165.— AUS. 

6006 iv. .]— R. V. 

Blythe (1909), 14 O. W. R. 688 ; 

1 O. W. N. 33 ; 19 O. L. R. 386 ; 15 
Can. Orim. Cas. 224. — CAN. 

6016 i. Misdirection on immaterial 
point — Conviction upheld.] — On a 
charge of conspiracy, evidence was 
given by the Crown witnesses of 
certain statements made by some of 1 


accused. Witnesses wore called by 
accused to prove that when the state- 
ments were alleged to have been made 
accused were in places other tlian 
those at wliich the interviews were 
stated to have taken place. Judge 
when summing up told jury that they 
might perhaps come to the conclusion 
that the Crown witnesses were speaking 
truly when they said that the inter- 
views had taken place & that the state- 
ments had been made, although they 
might have been mistaken os to the 
time & dates. Accused appealed on 
the ground that this was a mis- 
direction. Ct. of Criminal Appeal 
refused to interfere with the verdict, — 


R. V. Reeve (1917), 17 S. R. N. S. W. 
81 ; 34 N. S. W. W. N. 123.— AUS. 

6016 ii. . ] — Failure to point 

out to the jury on the trial of an 
indictment to commit rape, the only 
issue involved being tbo identity of 

S risoner, that on such an Indlctmout 
le law permits the finding of a lesser 
offence than the one charged, is not 
error or non-direction for which a new 
trial will be granted. — R. v. Clarke 
(1907), 2 E. L. R. 327 ; 38 N. B. R. 
11.— CAN. 

6016 iii. .] — R. v. Haynes 

(1914), 14 E. L. R. 457 ; 23 Can. Crim. 
Cas. 101.— CAN. 


mm2 
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Sect. 7. — Determination of appeals c^ainst con- 
vict ion: Sub-sect. 7, C. (b) i., U.^ & i;.] 

(&) What amounts to Misdirection. 
i. As to Onus of Proof. 

6019. General Rule.] — Upon the trial of an in- 
dictment for* receiving stolen goods well knowing 
the same to have been stolen, the onus always 
remains upon the prosecution. The judge in 
directing the jury, should tell them that, upon the 
prosecution establishing that the person charged 
was in possession of goods recently stolen, they 
might, in the absence of any explanation by the 
accused of the way in which the goods came into 
his possession, which might reasonably be true, 
convict prisoner ; but, if an explanation were 
given which the jury thought might reasonably 
be true, although they were not convinced of its 
truth, prisoner was entitled to be acquitted, 
inasmuch as the Crown would have failed to dis- 
charge tlio duty cast upon it of satisfying the jury 
beyond reasonable doubt of the guilt of the 
accused. — R. v. Schama, R. v. Abramovitch 
(1914), 84 L. J. K. B. 396; 112 L. T. 480; 79 
J. P. 184 ; 31 T. L. R. 88 ; 59 Sol. .To. 288 ; 24 
Cox, C. C. 591 ; 11 Cr. App. Rep. 45, C. C. A. 
Ajnwtaiiojis : — Consd. & Folld. R. v. Badash (1918), 87 

L. J. K. B. 732. Refd. R. v. Aubrey (1915), 11 Cr. App. 

Rep. 182 ; R. v. Millingrton (1915), 11 Cr. App. Rep. 80 ; 

R. V. Bailey (1917), 13 CJr. App. Rep. 27 ; R. v. Norris 

(1917), 80 L. ,T. K. B. 810; R. v. Hamilton (1918), 87 

L. J. K. B. 731 ; R. v. Sanders (1919), 14 Cr. App. Rep. 11. 

0020. .] — On an indictment for receiving 

stolen property with guilty knowledge there is no 
onus on deft, to prove that he received the pro- 
perty hoiKistly. — R. V. Aubrey (1915), 11 Cr. App. 
Rep. 182, C. C. A. 

] — If lawful possession, within 
Larceny Act, 1861 (c. 96), s. 58, is established, the 
onus is upon the prosecution to show that deft, 
had a guilty purpose. — R. v. Ward, [1915] 3 K. B. 
696 ; 85 L. .T. K. B. 483 ; 114 L. T. 192 ; 80 .T. P. 
16; 60 Sol. Jo. 27 ; 25 Cox, C. C. 255; 11 Cr. 
App. Rep. 245, C. C. A. 

Ayinotaiion: — Consd. R. r. Jcinkiiis, R. v. Evans-Joiios 
‘ , 87 J. P. 115. 

6022. .] — In a direction on receiving stolen 

property with guilty knowledge, circumstances 
calling for an explanation by deft, must not be 
confused with circumstances absolutely establish- 
ing guilt. It is a serious misdirection to lead the 
jury to suppose that they must ask themselves : 

PART XIV. SECT. 7, SUB-SECT. 7.— 

C. (b) i. 

6019 1. Qcneral rule .] — On a trial for 
murder, whore the evidence is cir- 
cumstantial, & some of the material 
facts proved are of such a cha- 
racter that it is possible to draw from 
them inferences bearing either four or 
against the defence set up, it is the 
province of the jury to draw the 
inferences, & it is misdirection for 
which a new trial will be granted for 
the trial judge to tell the jury that the 
only inferences that should be drawn 
are those tending to establish the guilt 
of prisoner. — R. v. Collins (1907), 

3 E. L. R. 361 ; 38 N. B. R. 218.— CAN. 

6019 ii. .] — On the defence of 

insanity on a charge of murder it is a 
misdirection, justifying a new trial, 
for the judge to instruct the jury that 
such defence must be established 
beyond a reasonable doubt. The 
degree of proof requii’ed is not as great 
as that required to overcome the 
presumption of innocence in an 
accused. — R. v. Clark, [1921] 2 

W. W. R. 446 ; 61 S. C. R. 608 : 59 
D. L. R. 12.— CAN. 


“ Has deft, proved himself innocent ? ” — R. v. 
Brain (1918), 13 Cr. App. Rep. 197, 0. C. A. 
Annotation: — Refd. R. v. Sanders (1919), 14 Cr. App. Rep. 

11. 

6023. .] — R. V. Sanders, No. 0199, post. 

' " * ~ to Necessary Ingredients of Offence. 

6024. Intent to defraud.] — It is a clear mis- 
direction t-o instruct a jury that a statute under 
wliich an indictment is laid does not require an 
intent to defraud to be proved, when in fact it 
does. — R. V. Brownlow (1910), 74 J. P. 240 ; 26 
T. L. R. 345 ; 4 Cr. App. Rep. 131, C. C. A. 

6025. Conspiracy.] — A man, his wife, & two sons 
were indicted for conspiring to cheat & defraud 
the creditors of the wife. It appeared that the 
wife carried on a business of buying the parts of 
bicycles, putting them together, <& selling the 
bicycles. She became a bkpt. in 1910. The 
husband managed the business ; the sons were 
employed in the business at a weekly salary. The 
case for the prosecution was that the creditors 
had been defrauded by the mother selling to the 
sons in the years 1908, 1909, & 1910, bicycles 
under value, the sons reselling the bicycles at a 
profit. It appeared from the evidence that the 
mother sold bicycles to the sons at a less sum than 
she sold them to agents for the retail trade. 
Applts. were convicted, but the father <fc the two 
sons appealed. On appeal their convictions were 
quashed on the ground that the language of the 
summing up to the jury was such that the jury 
might have thought that the fact that the sons 
were allowed to buy the bicycles at less than other 
customers was sufficient to justify the conviction, 
even although the bicycles were sold to them at 

! or over cost price, & to justify the convictions the 
jury would have to come to the conclusion that 
the bicycles were sold below cost price. — R. 
Crane (1911), 75 J. P. 415 ; 6 Cr. App. Rep. 185, 
C. C. A. 

6026. .] — On a charge of conspiracy it is 

I misdirection to discuss the case of each deft, 
i separately without reference to the alleged con- 
I cert. — R. V. Bailey & Underwood (1913), 9 Cr. 

I App. Rep. 94, C. C. A. 

iii. On joint Indictment — D'cstinction between Co- 
Defendants. 

6027. Omission to distinguish between co- 
defendants.] — The only evidence on which B. was 
convicted of receiving a gun, well knowing that it 

charge of attemptiug to administer a 
drug or other noxious thing with intent 
to procure a miscarriage, the record 
disclosed sufllcient evidence to justify 
the inference that accused attempted 
to obtain noxious substances from a 
hysician, that he believed that he 
ad got them & tried to got the 
woman to take them : — IleM : the 
conviction should be sustained, al- 
though tlie charge to the jury over- 
looked the fact that the charge against 
accused was one of an attempt only & 
submitted to it the question whether 
the substances were in fact drugs or 
other noxious things within Criminal 
Code, s. 305, & there was not sufficient 
evidence to support a reasonable 
inference to that effect. — R. v. Pkt- 
TiBONK, [1918] 2 W. W. R. 806 ; 13 
Alta. L. R. 463 ; 41 D. L. R. 411.— 
CAN. 

PART XIV. SECT. 7, SUB-SECT. 7.— 
C. (b) iii. 

6027 i. Omisaion to distinguish between 
co-defendants. ] — Statements made by S. . 
one of several prisoners, were admittad 
in evidence. They were commented 
upon by counsel for the other prisoners 


PART XIV. SECT. 7, SUB-SECT. 7.— 
C. (b) ii. 

6024 i. Intent to defraud.] — On a 
charge of stealing accused was found 
guilty of fraudulent appropriation. 
Judge, when fuming up said to jury 
if they found that as a reasonable man, 
accused must have known tliat the 
effect of what he did was to defraud 
they were at liberty to find that he had 
a fraudulent intention & the appro- 
priation was fraudulent : — Held : wrong 
direction. Conviction quashed. — R. v. 
Cooper, [1914] 14 S. R. N. S. W. 426 ; 
31 N. S. W. W. N. 164.— AUS. 

d. Murder.] — On a trial in which 
accused person was charged with 
murder the judge misdirected the jury 
in two parts of his summing up, 
although the law was correctly stated 
by the judge towards the end of the 
summing up. The jury brought in a 
verdict of manslaughter with a recom- 
mendation to mercy : — Held : in view 
of the jury’s verdict the conviction 
should be quashed. — G atov. R. (1919), 
22 W. A. L. R. 11.— AUS. 

e. Attempt to administer drugs — 
With intent to procure ahortion. ] — On a 
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was stolen, was that of G., who said that S. B. 
together sold him the stolen gun for Cys. G. 
admitted previous convictions. The judge who 
tried the case against 8. & B. together, told the 
jury that 5s. was a ridiculous price for the gun ; 
but he omitted to caution the jury that if that 
were so, it was as much evidence of guilty know- 
ledge on the part of G., who bought the gun, as it 
was on the part of B., who sold it, & that the sole 
evidence against B. was that of G., who might be 
an accomplice. There was abundant evidence 
against S., but the judge did not properly dis- 
tinguish between the cases against the two 
prisoners. On these groxmds the conviction of 
B. was (plashed. — B. v, Beauchamp (1909), 73 
J. P. 223 ; 25 T. L. B. 330 ; 2 Cr. App. Bep. 20, 
40, C. C. A. 

6028. .] — When defts. are tried together & 

set up dift'eront defences the direction to the jury 
must clearly state the difference. — B. v. Bowan 
(1910), 5 Cr. App. Bep. 279, C. C. A. 

6029. .] — On a joint indict ment for larc(*ny 

on receiving st olen property the cases made against 
each deft, must be carefully distinguished to the 
jury. — R. V. Ashwouth (1911), 0 Or. App. Bep. 
112, 0. C. A. 

6030. .] — On a joint indictment/ for receiving 

stolen property, the evidence of the guilty know- 
ledge of each cleft-, must be carefully dist-inguish(Ki 
in the .summing up. — B. Pritchaud (1913), 109 
L. T. 911 ; 23 Cox, 0. O. 682 ; 9 Cr. App. Bep. 
210, 0. C. A. 

6031. .] — When two or more pei'sons are 

jointly indicted the direction must carefully 
distinguish between the case of each, it is a 
grave misdirection to suggest wrongly that if 
one is guilty another must also be guilty. — B. v. 
Graham (1919), 14 Or. App. Bep. 7, O. O. A. 

6032. .] — If a deft, jointly charged with 

another for conspiracy sets up an alibi or mistaken 
identity, the jury must not l3e allowed to assunui 
that the former must be convicted, if the lattcu' 
is convicted ; there must be a direction that the 
co-deft. may be convicted of conspiracy witli a 
pei»son unknown.— -B. v. Higgins (1919), 14 Or. 
App. Bep. 28, O. 0. A. 

6033. .] — Wlien defts. are jointly indicted 

but not all on all charges, the jury must be directed 
to discriminate carefully between the respective 
allegations. — R. v, Twigg (1919), 14 Or, App. Bep. 
71, O. 0. A. 

6034. .] — In the case of co-defts., the jury 

must, if necessary, be carefully charged to dis- 
tinguish between their cases. — B. v. Lovett <fc 
Funt (1921), 16 Or. App. Bep. 37, 41, O. O. A. 


5035. Marital coercion.] — Oonviction of 

married woman, who was indicted jointly with her 
husband for larceny, quashed on the ground that 
I her defence, that she acted under the coercion of 
her husband, was not left to the jury with such a 
direction as would enable them to apjily their 
minds to the true legal position. — B. v. Oaroubi 
(1912), 107 L. T. 415 ; 76 J. P. 262 ; 28 T. L. B. 
248 ; 23 Cox, C. C. 177 ; 7 Cr. App. Bep. 149, 
C. C. A. 

iv. Diredlon io Jury io Convict, 

6036. Positive direction to convict.] — On an in- 
dictment for attcmiited rape, a positive direction 

I to the jury to convict of indecent assault is a 
I ground for (piashiug. 

i Great care is necessary in trying cases of this 
j kind, as juries generally hold strong views in 
■ favour of the woman who has been attacked. 

I It ought to have been left to the jury whether or 
not the prisoner committed an indecent assault 
upon the prosecutrix. The fact t/hat he did not 
leave the question of indecent, assault to the jury 
was a misdirection. A judge must not put himself 
in the position of the jury as regards t4ie decision 
of facts. The proviso to Criminal Appeal Act, 
1907 (c. 23), s. 4 (1), does not apply wheu’O the 
judge decides facts instead of the jury. — R. v. 
West (1910), 4 Cr. App. Bep. 179, 0. C. A. 
Annotation: — Folld. R. v. Breliy (liHl), 6 Cr. App. Rep* 

138. 

6037. .] — It is a misdirection to tell the jury 

that unless they believe that tli(' witnesses for the 
prosecution have committed perjury, they must 
find a verdict of guilty, when there is another 
possible explanation of th(^ facts. —B. v, Taylou 
(1914), 11 Cr. App. Bep. 41, C. C. A. 

6038. Recommendation to convict — Judge’s 
opinion as to guilt of accused.] — B. v. Handles, 
No. 5624, auto, 

6039. .] — H. V. Fuamptox, No. 5961, ante, 

V. Other Cases, 

6040. Expression of view of facts by judge.] — R. 

V, JV1.\RTIN, No. 5993, aute. 

6041. Amounting to withdrawal of facts 

from jury.] — A judge should not express his view 
of the facts of a case in such a way to lead the 
jury to believe that the questions of fact are with- 
drawn from them. — R. v, Beeby (1911), 6 C-r. App. 
Rep. 138, C. C. A. 

6042. .] — It is not a misdirection to make a 

suggestion as to the facts of a case different to 
that made by the prosecution & by the defence. — 
R. V, Bentley (1913), 9 Cr. App. Rep. 109, C. C. A. 


in hie addrcHs to the jury & by the 
A.-G. in ids reply. 

The judge in summing up also com- 
mented upon the statements & refused 
to toll jury that they were not evidence 
against the other prisoners. After- 
wards on consideration he advised 
the jury not to allow the statements of 
S. to alTect their minds in considering 
the cases of the other prisoners, & 
concluded his summing up with the 
same caution : — Held : conviction sus- 
tained. — R. V. Scott (1879), 2 N. S. W. 
S. C. R. N. S. 290.— AUS. 

6027 ii. 1 — A failure to direct the 

jury that statements made by one of 
accused are only evidence against him 
who made them is a misdirection 
entitling that other accused to a new 
trial, where there lias been substantial 
wrong or miscarriage. — K. v. Murray 
& Mahoney, [1917 j 2 W. W. R. 805.— 
CAN. 

6027 iii. . ] — The omission of the 

judge to tell jury that the statement 


of one prisoner is not evidence against 
his fellow -prisoner is a material error, 
& oho fatal to the trial, notwith- 
standing that the judge dealt with the 
evidence against each of the pri8onei*s 
separately. — R. v. Miya Valad Daud 
(1869), 6 Bom. Cr. Ca. 10.— IND. 

PART XIV. SECT. 7, SUB-SECT. 7.— 
C. (b) V. 

6041 i. Expression of view of fuels by 
judge — Amounting to withdrawal of 
facts from jury .] — Where the judge 
by telling the Jury that there was no 
evidence on which they could return 
a verdict of manslaughter told them, 
in effect, that the acts done by prisoner 
were likely to endanger human life, 
that question being one of fact for the 
jury, there was a misdirection, & 
miscarriage of justice had occurred, & 
a now trial was ordered. — R. v. Walker 
(No. 1) (1915), 8. R. Q. 115.— AUS. 

6041 ii. .] — A summing up 

to jury in which judge gave no aid to 


} the jury in the arrangement of tlie facts 

I which were spoken to by the witnesses, 
& himself found facts wlilch ho should 
have put to the Jury, was i)rouounced 
defective, & verdict founded thereon 
was set aside. — R. v. Ram Goi’AL Dhur 
(1868), 10 W. R. 7.— IND. 

6041 iii. .] — It is a mis- 

direction for the judge to express ids 
opinion on various questions of fact 
without tolling jury tliat his opinion 
is not binding on them & that they 
are the sole judges of fact. — N atabau 
Ghose V. K. (1908), I. L. R. 35 Calc. 
531.— IND. 

! f. Direction as to intending con- 
sequences ,] — In a trial with a jury 
under I’enal Code, s. 366, the judge on 
the question of intent charged tho jury 
in the following words : — “ It remains 
only to consider tho question of intent. 
Tiie charge was that the girl was kid- 
napped in order that she might be 
forced or seduced to illicit intercourse. 
As to this, it is sufficient to say that 
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Sect* 7. — Determination of appeals against convic- 
tion: Sub-sect* 7, C. (b) v. ; sub-sect, 8^ A* B*] 

6043. Statement that ** aOirmation is stronger 
than negation,*’] — It is a misdirection to tell the 
jury, in general terms, that affirmative is stronger 
than negative evidence. — R. v* House (1921), 16 
Or. App. Rep. 49, C. C. A. 

AnnotcUimi : — Apld. 11. v. Coleman (1922), 16 Cr. App. Hep. 

73 . 

0044. .] — R. V. Coleman (1921), 16 Cr. 

App. Rep. 73, C, C. A. 

6045. Equivocal expression treated as admission 
of guilt.] — In a case where a prisoner was con- 
victed of stealing £3 Ss. from the person, a detec- 
tive gave evidence at the trial that he said to 
prisoner when charged : “Do you care to tell me 
where you have put the money ? ” Prisoner said, 

“ I have got no money.” The detective told him 
that he y^as going to his lodgings, & prisoner then 
said, “ \ou will find £1 7s. 6d. in my box ; my girl 
has got the key.” The judge who tried the case, 
in summing up, said, “ Subsequently, however, 
he, prisoner, said, ‘ I may as well tell you that I 
have £1 Is. f3d.’ I supi)ose he meant ‘ still remain- 
ing.’ ” The judge also said, “ Now, that state- 
ment of prisoner’s as to the remainder of the money 
being in Iris box, couxded with prosecutor’s tale, 
can only point in one direction.” He also said, 

“ When he wrote that let/ter, a statement of his 
defence to the magistrate, he apparently quite 
forgoti that he had told the officer that he had the 
£1 Is. 6d. left of the money lie took from prose- 
cutor.” In another passage the judge spoke of the 
£l Is. 6d. as “ belonging to E.,” the prosecutor. 
The Ct. of Criminal Appeal quashed the conviction 
on the ground that the judge who tried the case 
had misdirected the jury by treating prisoner’s 
statement to the detective as a confession, when it 
was consistent with las being not guilty. — R. i. 
.lOYCE (1908), 72 ,T. P. 483; 25 T. L. R. 8 ; 1 
Cr. App. Rep. 142, C. C. A. 

6046. .] — R. V. Vassileva (1911), 6 Cr. 

Ajip. Rep. 228, C. C. A. 

6047. .] — It is a misdirection to treat as an 

admission of guilt an expression which is consistent 
with innocence. — R. v. Schofield (1917), 12 
Cr. App. Rep. 191, C. C. A. 

6048. Direction as to intending consequences — 
Of accidental act.] — Prisoner was indicted for 
shooting with intent to resist his lawful appre- 
hension. The defence was that prisoner’s gun 
went off accidentally. In his summing up, the 
judge directed th(5 jury that a man must be taken 
to intend the natural consequences of his acts, & | 
that it was for the prisoner <te not for the prosecu- 


tion, to satisfy them that the gun went off acci- 
dentally. Prisoner was convicted : — Held : the 
conviction must be quashed as the judge’s direction 
might have been understood by the jury as laying 
down a proposition of law which was not correctr-r 
namely, that a person must be taken to intend the 
consequences, not only of his intentional, but also 
of his accidental, acts. — R. v* Davies (1913), 29 
T. L. R. 350 ; 8 Cr. App. Rep. 211, C. C. A. 

6049. Failure to warn Jury to disregard inadmis- 
sible evidence.] — R. v. Lee, No. 5864, ajite* 

6050. As to doctrine of marital coercion.] — In 
this case, where the evidence showed that a wife 
committed a theft in the presence of her husband, 
a recorder directed the jury that if they thought 
that the theft was the result of a preconcerted 
scheme between husband & wife, that would 
tend to rebut the presumption that the wife was 
acting under the coercion of her husband & was 
entitled to be acquitted : — Held : the fact of such a 
preconcerted scheme might be evidence & strong 
evidence that the wife was acting under the co- 
ercion of her husband. Accordingly the conviction 
was quashed on the ground of misdirection on the 
part of the recorder. — R. v. Oaroubi (1912), 107 
L. T. 415 ; 76 J. P. 262 ; 23 Cox, C. C. 177 ; 7 
Cr. Api>. Rep. 149, C. C. A. 

6051. Direction as to which witness jury might 
believe.] — R. v* Livock, No. 5751, a7ite. 

6052. .] — A statement to a jui y that it is 

for them to decide “ which side ” they believe 
sliould be accompanied by a careful direction on 
the particular facts of the case. — R. v* Burton 
(1922), 17 Cr. App. Rep. 5, C. C. A. 

6053. Direction that defence did not suggest 
identity of true offender.] — It is not a misdirection 
if the judge points out that the defence makes no 
suggestion that some other person than the defen- 
dant is guilty. — R. v* Reads (1910), 5 Cr. App. 
Rep. 82, C. C. A. 

6054. Failure to inform jury of power to convict 
for lesser offence.] — Applt. was convicted for 
wounding with intent to murder, & was sentenced 
by C. to live years’ penal servitude. Though no 

, notice of appeal on a point of law had been given, 

I leave obtained to raise the point that the judge at 
the trial omitted to tell the jury that it was open 
to them to convict liim of the lesser offence of 
unlawful wounding. It was submitted that the 
could deal with the point under Criminal 
Appeal Act, 1907 (c. 23), s. 5 (2). 

The point could only be raised now as a sug- 
gested misdirection, but there was no misdirection 
in this case, & a judge was not bound in every case 
to tell the jury that they were at liberty to convict 


no other iiiforonco is possible under the 
circumstances. When a man canies 
off a young: girl at night from her 
father’s house, the presumption is 
that he did so with the intent indicated 
above. It would be open to liim, if 
he had admitted the kidnapping, to 

E rovo that he had some other object, 
ut no other object is aiiparent on the 
face of the fact^ : — Held : this 
amounted to a misdirection of the 
jury. The question of intent was a 
question of fact, but the way in which 
it had been put to the jury left them 
no option but adopt the view taken by 
the judjjre. — R. v. Hughes (1891), 
I. L. R. 14 All. 25.— IND. 


6054 i . Failure to inform jury of power 
to convict for leaser offence. ] — On a trial 
for murder the jury are entitled under 
Crimes Act (N.S.W. No. 40), s. 23 (2), 
to brini? in verdict of manslaughter 
even though on the evidence the case 
is one of murder or uotldng, & therefore 
when in answer to a question by the 


jury whether they were at liberty to 
find any other verdict than guilty or 
not guilty judge told them they were 
not : — Held .* this was a misdirection. — 
Brown v. R. (1913), 17 C. L. R. 670.— 


6054 ii. .] — Deft, was convicted 

of rape. On a case reserved, it was 
objected that when the jury came & 
asked if they were limited to a verdict 
of guilty or not guUty, the judge had 
not informed them they could bring 
in a verdict of indecent assault or 
common assault or of attempt to 
commit rape, & in effect had limited 
them to a verdict of guilty or not 
guilty : — Held : the judge in not 
l^orming the jury that they had an 
alternative mode of finding had 
encroached on the function of the jury 
by withdrawing from them their power 
to find a lesser offence & there must be 
a new trial. — R. v. Scherf (1908), 
8 W. L. R. 219; 13 B. C. R. 407.— 
CAN. 


p. Comment on prisoner not giving 
evidence — By judge — Canada Evidence 
AcU 1893, s. 4, tnib‘8. 2.]— At the trial 
prisoner did not t^estify on his own 
behalf & the judge in his charge to the 
jury, contrary to above sect., com- 
mented upon that fact, although, 
when his attention was drawn to it, 
he recalled the jury & withdrew his 
comment : — Held : prisoner had a 
right to have his case submitted to the 
jury without the comment & , having 
been deprived of that right, there was 
a substantial wrong done to him which 
could not be undone by calling back 
the jury & withdrawing the comment. 
— R, V. Coleman (1898), 30 O. R. 
93.— CAN. 


h. By counsel.] — It is the 

duty of the judge in a criminal case 
carefully to protect accused from 
damaging insinuations which may not 
in terms invito a consideration of 
accused’s failure to testify but make 
indirect & covert allusions to his 



Part XIV. — ^Appeal to Court of Criminal Appeal. 


535 


of a lesser offence, unless that point was sub- 
stantially raised by the evidence (per Cur.). — 
B. V. Vaughan (1908), 1 Cr. App. Kep. 25, 0. O. A. 

6055. .] — It is not a misdirection to abstain 

from pointing out to the jury that they have the 
power to find a lesser cause than that charged. — 
R. r. Nayuor (1910), 74 J. P. 460 ; 5 Cr. App. Rep. 
19, C. C. A. 


Sub-sect. 8. — ^Absence op or Sufficiency op 
Corroboration. 

A. In General 

6056. Evidence of accomplice — General rule.] — 

If after the proper caution by the judge, the jury 
nevertheless convict the prisoner, this Ct. will not 
quash the conviction merely upon the ground that 
the accomplice’s testimony was uncorroborated. 
In considering whether or not the conviction should 
stand, this Ct. will review all the facts of the case, 
& will bear in mind that the jury had the oppor- 
tunity of hearing <& seeing the witnesses when 
giving their testimony. But the Ct., in the 
exercise of its powers, will quash a conviction even 
when the judge has given ^ the jury the warning 
or advice above mentioned if Ct., after consider- 
ing all the circumstances of the case, tliinks the 
verdict “ unreasonable ” or that it “ cannot be 
supported having regard to the e^ddence ” (Lord 
Reading, C.J.). — R. v. Baskerville, [1916] 2 
K. B. 658 ; 86 L. J. K. B. 28 ; 1 15 L. T. 4.53 ; 80 
J. P. 446 ; 60 Sol. Jo. 696 ; 25 Cox, C. C. 524 ; 
12 Cr. App. Rep. 81, C. C. A. 

Annotations : — ^Befd. R. v, Wyman (1918), 13 Cr. App. IR^p. 
163 ; R. V. Feigenbaom, [1919] 1 K. R. 431 ; K. v. Smith 
(1919), 14 Cr. App. Rep. 74 ; R. u. AVakcley (1919), 84 
J. P. 31 ; R. V. AVan-en (1919), 14 Cr. App. Rop. 4 ; R. v. 
SohiH (1920), 15 Cr. App. Rep. 63 ; R. v, Howard (1921), 
15 Cr. App. Rep. 177 ; Thomas v. Jones, 11921] 1 K. B. 
22 ; R. V. Crocker (1922), 92 L. J. K. B. 428 ; R. r. Rud|?e 
(1923), 17 Cr. App. Rep. 113. 

6057. .] — Conviction quashed on the ground 

of insufficient corroboration of an accomplice’s 
evidence. — R. v, Everest (1909), 73 J. P. 269; 
2 Cr. App. Rep. 130, C. C. A. 

Annotations: — Consd. R. v. Blathcrwick (1911), 6 Cr. App. 


Rep. 281 ; R. v. Crane (1912), 7 Cr. App. Rop. 113 ; 

R. V. Cohen (1914), 111 L. T. 77 ; R. v, BaskerviUe, 

[1916] 2 K. B. 658 ; R. v, WUlls, [1916] 1 K. B. 933 ; 

R. V. Wyman (1918), 13 Cr. App. Rep. 163. Reid. R. v. 

Warren (1909), 73 J. P. 359 ; R. v. Tlirelfall (1914), 111 

L. T. 168- 

6058. .] — Corroboration of an accomplice’s 

evidence must be material. The slighter it is, the 
more distinct should be the direction to the jury 
as to it. Deft, on trial should he informed of his 
right to give evidence. It is not sufficient that the 
accomplice has said something which is true. — 
R. V. Warren (1909), 73 J. P. 359 ; 25 T. L. R. 
633 ; 2 Cr. App. Rep. 194, C. C. A. 

Annotation: — Reid. R. r. Graham (1922), 17 Cr. App. Rep. 

40. 

6059. ^ .] — Wlien a jury finds that the 

explanation of a deft, charged with feloniously 
receiving stolen property may reasonably be true, 
the ct., if it thinks that there was no corroboration 
of an accomplice’s evidence, will quash the con- 
viction. — R. V, Norris (1916), 86 L. J. K. B. 810 ; 
116 L. T. 160 ; 25 Cox, O. C. 601 ; 12 Or. App. 
Rep. 156, C. 0. A. 

6060. Several assignments of perjury — No cor- 
roboration as to one assignment.] — K. v. Gaskell, 
No. 5848, ante, 

6061. Slight corroboration — Subsequent doubt 
as to prosecutors’ evidence.] — When corroboration 
of prosecutor’s evidence is very weak after 
conviction, doubt has been thrown on that 
evidence, the et. may (juash the conviction. — R. 
V, Baker (1913), 9 Cr. App. Hep. 136, C. C. A. 

6062. Statutory corroboration absent — Children 
Act, 1908, c* 67, s. 30 (a).] — H. v. Christie, No, 
3811, ante, 

6063. Criminal Law Amendment Act, 

1885 (c. 69), s. 2 (1).J — R. v, Goldstein (1914), 11 
Cr. App. Rep. 27, 0. C. A. 

Annotation: — Mentd. JL v. Hug'hoH (1923), 87 J. P. 140. 


B, Warning hy Judge, 

6064-. Necessity for — Evidence of accomplice,] — 

R. V. Tate, [1908] 2 K. B. 680 ; 77 L. J, K. B. 
1043 ; 99 L. T. 620 ; 72 J. P. 391 ; 52 Sol. Jo. 


silence. — R. v. GAm^.uHKU, [1922] 
1 W. W. R. 1183 ; 63 D. L. R. 629 ; 
37 Can. Grim. Cas. 83 ; 17 Alta. L. R. 
519.— CAN. 

k. Comment by judge on failure of 
accused, at preliminary hearing to 
disclose defence.] — R. v. Mah Hong 
King (1920), 3 W. W. R. 314 ; 53 
D. L. K. 356.— CAN. 

l. Nondirection may be misdirection.] 
— Noudlreotion may bo misdirection 
according: to the clrcumBtances of each 
case. — R. v, Truptchuk, [1923] 3 
W. W. R. 86 ; 40 Gan. Grim. Gas. 227. 
—CAN. 

PART XIV. SECT. 7, SUB-SECT. 8.— A. 

m. Evidence of accomplice — Who 
is an accomplice.] — Certain persons 
were emfeiged in a scheme for forcing: 
bank-notes & sought assistance of L., 
who knew something of photo -litho- 
graphy, for preparation of a plate 
from which to print notes. L. was 
told all details of the scheme & 
promised £50 if he could reproduce a 
oertedn drawing on a plate so that 
prints could he made from it & £2,500 
when the notes were printed. L. said 
he would like to make some experi- 
ments & was given £10 for the purpose. 
He made no experiment & did not 
return the money nor inform the 
police. Some months afterwards 
another man supplied the necessary 
plates & the forgeries were printed 
& uttered. 

At the trial of applts. for forging 
& uttering a £5 note L. was called as 


witncKB for the Crown & gave evidtsnee 
implicating the accused. Chairman of 
Quarter Sessions directed jury that 
L. was not an accomplice & his evidence 
did not require corroboration : — Held : 
direction was erroneous, & there was 
ample evidence on which jury might 
have found L. was an accomplice. 
Conviction set aside & new trial 
ordered. — R. v. Ferguson & King, 
[1916] 17 S. R. N. S. W. 69.— AUS. 

n. Evidence of “ irap.’"] — A con- 
viction for selling liquor without a 
licence set aside, when the sole evidence 
of the sale was that of a trap, & the 
circumstAncos were such as to render 
tliis evidence unreliable. 

If detectives are to be employed, 
every precaution should be taken that 
their evidence be corroborated, for 
unless there is such corroboration cts. 
could wisely hesitate to accept their 
statements as true. — R. v. Mahlameni 
(1895), 10 E. D. C. 9.— S. AF. 

o. .] — If a person is con- 

victed on the uncorroborated evidence 
of traps the conviction may be set 
aside. — R. v. Filanius, [1916] T. P. D. 
415.— S. AF. 

p. ■,) — Applt. & another were 

charged with contravening Act 38 of 
1896, 8. 66, by supplying intoxicating 
liquor to a prohibited person. The 
principal evidence for the prosecution 
was given by the person supplied, a 
police trap, who had been handed 
marked coins. The trap was out of 



the trap bo far as It Bought 1,o implicate 
second accused but convicted applt. 
None of the marked money was found 
on applt. : — Held : having regard to 
the circumstances & the great caution 
which should he shown in accepting 
uncorroborated evidence of traps, con- 
viction should be quashed. — Renaud 
V. Durban Chief Constabij*:, [1921] 
42 N. L. R. 354.— S. AF. 

q. Indecent behaviour to girl,]-- 
Where a person was charged with the 
offence of behaving in a lewd & 
indecent manner towards a girl under 
puberty & convicted, the ct. quashed 
the conviction on the ground that the 
only evidence adduced of the girl’s 
age was her own imcorroboratcd state- 
ment. — Lockwood v. Walker, [1910] 
S. C. (J.) 3.— SCOT. 

r. SiaiiUory cori'oboraHon absent — 
Attempt to have unlawful carnal know- 
ledge of a child .] — R. v, Bowes (1909), 
14 O. W. R. 1214 ; 1 O. W. N. 253 ; 
20 O. L, R. 111.— CAN. 

PART XIV. SECT. 7, SUB-SECT. 8.— B. 

6064 i. Necessity for — Evidence of 
accomplice.] — It is not only a desirable 
practice that jurors should be warned 
against accepting uncorroborated evi- 
dence of an accomplice, but if it should 
appear at any trial that the warning 
lias not be given, & there is an absence 
of corroborative evidence, the Ct. of 
Criminal Appeal should set aside the 
conviction. & deal with the case under 
the provisions of the Act which 
enables the ct,, if it thinks a proper 
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Sect 7. — Determination of appeals against con- 
viciion : Sub -sect . S, B . ; suh- sect. 9.] 

699 ;~¥r Cox, c/ 0769^7 T "Crr^^^ Rep. 39, 

C. C. A. 

Annotations: — Refd. R. v. Beauchamp (1909), 7U J. P. 223 ; 
K. V. Kams (1910), 4 Cr. App. Rep. 8 ; R. v. Cohen (1914), 
111 L. T. 77 ; R. v. Baskerville. [1916] 2 K. B. 658. 

6065. .] — R. V. Beatjchamp, No. 0027, 

ante. 

6066. .] — The ct. will quash a con- 

viction unless the jury are expressly directed that 
there must be corroboration of an accomplice’s 
evidence. — R. v. Mason (1910), 5 Cr. App. Rep. 
171, C. C. A. 

6067. Sexual offence.] — On a charge of 

sexual offence, the jury must be distinctly cautioned 
to be careful how they aceex^t the uncorroborated 
evidence of the prosecutrix. — R. v. Brown (1910), 
6 Cr. Apx^. Rep. 21, C. C. A. 

Jnnotat,i(ms : — Refd. R. v. Stone (1910), 6 Cr. App. Rep. 
89. Mentd. Bradshaw v. Waterlow, [1915] 3 K. B. 527. 

6068. Consenting party.] — In an 

indictment under the Punishment of Incest Act, 
1908 (c. 45), if there is evidence to go to the jury 
that the female was a consenting party, they must 
be clearly cautioned that, if they come to that 
conclusion, her evidence must be corroborated, as 
she then becomes an accomplice. — R. v. Stone 
(1910), 6 Cv. App. Rep. 89, C. C. A. 

6069. Larceny — Evidence of receiver 

of stolen property.] — Where on the trial of a 
charge of larceny the only evidence against deft, 
is that of the person who i*eceives the stolen 
property, & there is a suspicion that he knew 
that the property was stolen, his evidence must 
not be left to the jury as that of an untainted 
witness, but they should be warned that if they 
think that he was an accomplice there ought to be 
corroboration of his story. — R. v. Jennin( 5S 
(1912), 7 Cr. App. Rep. 242, C. 0. A. 

6070. .] — R. V, Bryant (1917), 13 

Cr. App. Rep. 49, C. C. A. 


6071. .] — A statement by a co-deft. 

who is an accomplice of another deft, is not 
corroboration of the evidence of other accom- 

lices against that deft. On the point of corro- 
oration by an accomplice there must be a proper 
direction. — R. v. Howard (1921), 15 Cr. App. Rep. 
177, C. C. A. 

6072. .] — When two persons are tried 

together &> the evidence discloses a possibility 
that one of them may be an accomplice of the 
other or of a third person, the usual warning to the 
jury about corroboration must be given. — R. v, 
Heatiifield (1923), 17 Cr. App. Rep. 80, C. C. A. 

6073. Warning by counsel for prosecution 

sufficient.] — If a jury has been sufficiently warned 
by counsel for the Crown of the necessity for corro- 
boration of certain evidence, a conviction will not 
be quashed merely because the warning was not 
repeated in the summing up. — R. v. Quinn (1911), 
6 Cr. App. Rep. 269, C. C. A. 

6074. Unless sufficient corroboration in 

fact existed — Proviso to Criminal Appeal Act, 1907 
(c. 23), s. 4(i) applied.] — Misdirection — no caution 
to jury as to evidence of accomplice. 

The summing up is a most inartistic performance. 
It did not give the jury the usual warning with 
regard to accomplices, & it contains the chairman’s 
own views, some of which are absurd. We cannot 
say a single word in its favour, but at the same time 
we think that it has not caused a miscarriage of 
justice. The circumstances of the case are incon- 
sistent with innocence, & though we think that this 
is the kind of summing up which ought not to have 
been delivered, yet the case comes within the pro- 
viso to sect. 4 of the above Act (Darling, J.). — 
R.r. Bowler (1909), 2 Cr. App. Rep. 168, C. C. A. 

6075. .] — If there is sufficient 

corroboration of an accomplice’s evidence, the ct. 
will not interfere, despite the want of a proiier 
caution to the jury, if there is no reason to fear a 
miscarriage of justice. — R. v. Kirkhajm (1909), 


case appearw, to direct a new trial. — • 
n. r. MoELLKii (1913), 13 S. R. N. 8. W. 

613.— AUS. 

6064 ii. .] — Evidence in 

corroboiation of the evidence of an 
accomplice must he Independent testi- 
mony which affects accused hy con- 
necting him, or tending to connect him, 
with the crime. It must he evidence 
which implicates him, that is, which 
confirms in some material particulars 
not only the evidence that the crime 
has boon committed but also that 
accused committed it. Where the 
judge told the jury that they should bo 
satisfied that the accomplice was 
corroborated in some material par- 
ticular with reference to tho crime 
charged hut did not tell them that it 
should he evidence implicating tho 
accused, a new trial was granted. — 

R. V. Doughty & Shortal (1916), 16 

S. R. N. S. W. 570; 33 N. S. W.W. N. 
180.— AUS. 

6064 iii. .] — On a charge of 

murder based on evidence that accused 
procured an abortion with tho consent 
of tho woman on whom tho operation 
was performed, resulting in tho 
woman’s death, the judge when sum- 
ming up referred to various parts of 
the evidence as corroborative, & later 
summarised those different points 
as amounting to corroboration of tho 
account given hy tho deceased woman 
without pointing out to tho jmw that 
mere corroboration of details in tho 
account amounting only to the proba- 
bility that an oifence had been com- 
mittod would not be suiflclent, & that 
where corroboration was sought for 
the law required evidence which con- 
nected accused with the crime ; Ct. of 


Appeal quashed the conviction. — R.. r. 
Naughton (1920), 20 S. R. N. S. W. 
259 ; 37 N. S. W. W. N. 40.— CAN. 

6064 iv. ,] — When the jury 

have been cautioned as to acting upon 
tho unconfirmed testimony of ac- 
complices, no fault can be found with 
tho admission of their evidence. In 
an indictment for soliciting P. & S. to 
steal money of the G. Bank, the jury 
were told that tho testimony of the 
accomplices was not sufflciontly cor- 
roboraU^d to warrant a conviction, 
whereupon they came into ct. stating 
that they thought the prisoner guilty, 
but that he ought not to bo convicted 
on the evidence. They were then told 
that they ought to acquit ; but after 
a short interval they returned a verdict 
of gruilty. Before recording their 
finding, the presiding judge recom- 
mended them not to convict on the 
evidence saying, however, that they 
could do BO if they thought proper ; 
they nevertheless adhered to their 
verdict : — Held : no ground for a, new 
trial. The rule that if tho verdict be 
suflacicntly sustained by evidence, the 
ct. arc not required to interfere, 
asserted & acted upon. — R. v. Seddons 
(1866), 16 C. P. 389.— CAN. 

6064 V. .] — K. was con- 

victed of being an accessory before the 
fact to tho murder for which accused 
was being tried, & that fact was proved 
at the trial of accused: — Held: K. 
was an accomplice, & tho trial judge 
should have cautioned tho Jury against 
acting on K.’s evidence unless it w'^as 
found by them to be corroborated in 
some material part by other evidence ; 
&, the trial judge having refused so 
to do, a new trial was directed. — R, v. 


Ratz (1913), 24 W. L. R. 908 ; 4 

W.W. R. 1231.— CAN. 

6064 vi. .J — Tho question 

whether or not a judge, in charging a 
jury, should caution them that the 
evidence of an accomplice should be 
corroborated. Is not a matter for a ct. 
to review on a case reserved, for it is 
not a question of law, but of practice, 
though a practice which should not be 
omitted. — R. r. Andrews (1886), 12 
O. R. 184.— CAN. 

6067 i. Sexual offence .] — 

A man was tried for a sexual offence 
on a girl of ten to sixteen years of age 
& was convicted . Corroboration of the 
girl's story, which is not legally 
necessary, was absent. Judge omitted 
to warn juiT of the danger of con- 
victing on her uncorroborated evi- 
dence : — Held : conviction should be 
quashed & verdict & judgment of 
acquittal should be entered, on the 
round that a miscarriage of justice 
ad occuired by reason of the omission 
to warn the jury. — Hargan v. R. 
(1919), 27 C. L. R. 13.— AUS. 

6067 ii. .]— While on 

tho trial of charges of indecent assault 
& carnal knowledge of a girl under 
fourteen, corroborative evidence is 
not necessary, yet the judge should 
warn the jury to bo careful in acting 
on tho evidence of chlldron of tender 
year’s concerned in tho offence ; it is 
not necessary that the judge should 
use tho actual words “ warn ” or 
“ caution,” provided his conduct of 
tho case docs in fact give the jury such 
warning or caution. — R. v. Parkin, 
[1922] 1 W. W. R. 732 ; 66 D. L. R. 
175; 37 Can. Crim. Cas. 35; 31 

Man. L. R. 438.— CAN. 
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73 J. P. 406 ; 25 T. L. R. 656 ; 2 Or. App. Rep. 
253, O. C. A. 

6076. .] — The jury ought to be 

directed that a child of tender years who gives 
unsworn evidence under Children Act, 1908 (c. 67), 
s. 30, ought to be corroborated, but if there is in 
fact good corroboration of such evidence the ct., 
in view of the proviso to Criminal Appeal Act, 

1907 (c. 23), s. 4, will not quash a conviction. — 
R. V, Murray (1913), 30 T. L. R. 196 ; 9 Cr. App. 
Rep. 248, C. C. A. 

6077. .] — Where at a trial the 

evidence of a child of tender years, which is given 
under Children Act, 1908 (c. 67), s. 30, & Criminal 
Justice Administration Act, 1914 (c. 58), s. 28 (2), 
is of importance, the judge should direct the jury 
not to convict upon it ; unless it is corroborated 
by some other material evidence in support of it 
implicating the accused. In the absence of such a 
direction a conviction of the accused must be 
quashed. 

Semble : if the evidence in corroboration is so 
ample & so clear that the ct. is bound to come to 
the conclusion that, despite a proper dii*ection as 
to the necessity for coi‘i*oboration, the jury must 
have returned a verdict of “ Guilty,” the absence 
of such a direction will not vitiate tlie conviction. — 
R. V, Davies (1915), 85 L. J. K. B. 208 ; 114 L. T. 
80 ; 25 Cox, C. C. 225 ; 11 Cr. App. Rep. 272 ; 79 
J. P. Jo. 556, C. C. A. 

Annotations: — Folld. 11. v. Lyons (1921), 15 (’r. App. Rep. 

144. Reid. H. V, Schill’ (1920), 15 Cr. App. Rep. 03. 

6078. .] — The ct. will not quash 

a conviction merely because there has not been a 
specific direction to the jury that the evidence 
of a child who is not sworn under Children Act, 

1908 (c. 67), s. 30, must be corroborated — if, in 
fact, there has been corroboration. But such a 
direction should be given. — R. v , Schiff (1920), 15 
Cr. App. Rep. 63, C. C. A. 


Sub-sect. 9. — Misconstruction of Verdict. 

6079. General rule — Verdict & recommendation 
to be considered as a whole.] — The verdict & 
recommendation of a jury must be considered as a 
whole. If they lind specifically guilty, the verdict 
cannot be set aside because they express doubts 
on points of detail. If a verdict is on its face 
inconsistent, this ct. can refuse to allow it to 
stand. — R. v. Charlton (1911), 6 Cr. App. Rep. 
119, C. C. A. 

6080. Verdict not explicit — Court will give effect 
to intention of jury.] — R. v. Rawlings, No. 6149, 
post. 

6081. Same act charged in separate counts — 
General verdict of guilty — Confined to least offence.] 

— When the same act is differently charged in 


various counts the ct. may construe a verdict 
of guilty upon all as if it was limited to the least 
offence alleged. Applt. was convicted of obtain- 
ing goods by false pretences, & of obtaining credit 
by fraud. The indictment contained three counts ; 
in the first applt. was charged with obtaining 
three horses by false pretences, in the second ho 
was charged with obtaining credit by false pre- 
tences,’ 4& in the third with obtaining credit by 
fraud other than false pretences. The judge 
when the jury found applt. guilty on all three 
counts, sentenced him for both offences, three 
years’ penal servitude, for the false pretences, &; 
12 months’ imprisonment with hard labour for 
obtaining credit by fraud : — Held : the offence 
was cither the one or the other. That the con- 
viction for obtaining goods by false pretences, & 
the stmtence of three years’ penal servitude must be 
quashed, & the sentences of 12 months’ imprison- 
ment with hard labour must remain. — R. v. 
Johnston (1913), 9 Cr. App. Rep. 262, C. C. A. 

Annotations: — Befd. R. v. Norman (1914), 112 L. T. 784 I 

R. V. Smith (1915), 11 Cr. App. Rep. 81. 

6082. Obtaining by false pretences^ — Intent to 
defraud negatived.] — An inconsistent verdict 
cannot stand. 

Ajiplt. was indicted of obtaining goods by false 
l^retenccs, of attempting to obtain certain other 
goods by false pretences, & on a third count of 
obtaining credit by false pretences under Debtors 
Act, 1869 (c. 62), s. 13 (1). Applt. had ordered 
furniture of prosecutors. The latter, before com- 
pleting the order, demanded of him a reference. 
Applt. sent in reply three distinct names. Two of 
these represented, to his knowledge, an identical 
person, which was the false pretence averred. 
Applt. ’s defence was that he had no intent to 
defraud & had no intention of obtaining credit, 
but had intended to pay cash for the goods. On 
counts 1 & 2 he was found not guilty. On the 
third count the judge put the following questions 
to the jury : Did deft, obtain credit by false 
pretences ? Did he do so with intent to defraud ? 
The jury answei*ed the former question in the 
affirmative & the latter in the negative. Con- 
tended for applt. that the verdict amounted to 
not guilty, as the jury expressly negatived any 
intent to defraud. Fraud is necessary in the 
offence. 

There cannot be an offence within the statute 
unless there is an intent to defraud. It may be 
that the jury ought to have found that there was 
fraud. But they have found that there was not 
fraud. Their two findings do not constitute a 
verdict of guilty. — R. v. Muirhead (1908), 73 
J. P. 31 ; 25 T. L. R. 88 ; 53 Sol. Jo. 164 ; 1 
Cr. App. Rep. 189, C. C. A. 

Annotations: — Refd. R. v. Brownlow (1910), 74 J. P. 240 ; 

Morison v. London County & Westminster Bank, [1914] 

3 K. B. 356. 


PART XIV. SECT. 7, SUB-SECT. 9. 

s. Ambiguous verdict .] — Prisoner was 
indicted under Criminal Code Act, 
ss. 209 & 271, upon a charge of forging 
& uttering an acknowledgment of the 
receipt of money. Prisoner, as agent 
for M., had incurred a debt of £5, & 
the creditor, G., demanded payment 
from him. He thereupon made & 
signed in G.’s name a receipt for £5 
from himself. Prisoner then sued M. 
for the £5 which ho alleged he had 
paid to G., & produced the false receipt 
in support of his claim. Ho recovered 
judgment. G. swore that ho had not 
authorised prisoner to sign the receipt. 
The jury found the following verdict : 
“We find accused guilty of forging & 
using a receipt, but do not consider 
it was done with any criminal intent ** : 
— Held : the verdict was ambiguous. 


for it might have meant that the jury i 
thought prisoner had no intent to 
defraud, in which case, as that was not | 
a necessary ingredient of the offence, 
it was a verdict of “ guilty ’* ; or it 
might have meant that they believed 
he honestly thought ho had authority 
to sign & use the receipt, in which 
cose it was probably equivalent to a 
verdict of “ not guilty ; & under 
the circumstances a now trial should 
be ordered. 

Qu. : whether on a case stated under 
sect. 412 the ct. is entitled when the 
verdict of the jury is ambiguous to 
apply to Its full extent the rule in 
civil cases, & after looking at the 
evidence to construe the verdict, to 
enter a verdict of “ guilty ; but for 
the purpose of determining whether 
the verdict should be entered for 


Ijrisoner or whether there should bo a 
now trial the ct. may properly look at 
the evidence. — R. v. Stewakt (1908): 
27 N. Z. L. R. 682 ; 30 N. Z. L. R. 
1025.— N.Z. 

t. .] — Defence of one of two 

prisoners jointly indicted for theft 
was that he w’as too drunk to form a 
criminal intent. The other admitted 
the theft & did not allege drimkenness. 
There was no evidence or plea of 
insanity on the part of cither of the 
prisoners. Jury returned a verdict 
“ guilty with no criminal intent. 
Act committed while under the in- 
fluence of temporary insanity ** : — 
Held : verdict was ambiguous & 

uncertain & new trial ordered. — R. v. 
Adams & Carr (1916), 85 N. Z. L. R. 
356.— N.Z. 
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vieiion: Sab-sects. 9 10. ] 

6083. .] — When on a charge of 

obtaining by false pretences the ct. thinks that it 
is doubtful whether the jury intended to answer 
the specific question “Was there an intent to 
defraud ? ” in the affirmative, it will quash a 
conviction. — K. v. Hunt (1918), 13 Cr. App. Rep. 
155, C. C. A. 

6084. Malicious damage — Malice Negatived.] — 

Prisoner was indicted under the Malicious Damage 
Act, 1801 (c. 97), s. 20, for having cut & destroyed 
certain trees the property of his landlord. Prisoner 
was to leave his cottage on Sept. 29, & on the night 
of Sept. 28, he went into his garden &> cut down 
the trees, being, as he said, under the impression 
that he was entitled to do so as he had planted 
them himself. The jury found the prisoner guilty, 
but added that he had done what he did in 
ignorance. The Chairman of quarter sessions 
declined to accept that verdict, & he again summed 
up the case to the jury, who eventually found the 
prisoner guilty, but recommended Inm to mercy. 
There was no proper shorthand note of the pro- 
ceedings of the trial : — Held : (1) the provision of 
the Criminal Appeal Act, 1907 (c. 23), s. 10, as to 
shorthand notes of pi*oceedings being taken at the 
trial was directory merely, &; the taking of a short- 
hand note was not essential to the validity of the 
proceedings ; (2) there was so much doubt as to 
whether the jury did not intend to negative malice 
that it would not be safe to allow the conviction i 
to stand. — R. v, Rutter (1908), 73 J. P. 12 ; 25 j 
T. L. R. 73 ; 1 Cr. App. Rep, 174, C. C. A. 

Annotation :—A8 to (1) Refd. R. v. Elliott (1909), 73 J. P. Jo. 

252 . 

6085. Verdict of guilty — Wrongly entered — 
Under mistake of law.] — Where the ct. of trial, 
under a mistake of law, enters a verdict of guiltTy, ' 
when it should have entered one of not guilty, the 
ct. will not apply the proviso to sect. 4 of Criminal 
Appeal Act, 1907 (c. 23), though it is satisfied that 
the former verdict was correct. — R. v. Johnson 
(1913), 9 Cr. App. Rep. 57, C. 0. A. 

6086. On finding^ of jury.] — Prisoner 

was indicted for stealing seven live fowls, the pro- j 
l)erty of the High Sherifl’ of Worcestershire, An I 
execution had been levied on the goods of prisoner’s 
wife, & wliihi the sheriff’s officer was in possession 
under the execution of certain live fowls then on 
the i)remLs(^s prisontir came & took away seven of 
theni. In answer to questions left to them by the j 
chairman of quarter sessions, the jury found I 
(1) that the seven fowls taken by prisoner were his ' 
own property, & (2) that they were seized by the 
sherm as part of the property of prisoner’s wife 
iinder the impression that they were her goods. 
The chairman directed a verdict of guilty to be 
entered, but gave a certificate for leave to appeal ; 
— Held : on the findings of the jury the proper | 
verdict was one of not guilty. — R. v, Knight 
(1908), 73 J. P. 15 ; 25 T. L. R. 87 ; 53 Sol. Jo. 
101 ; 1 Cr. App. Rep. 186, C. C. A. 

6087. Accessory before fact to burglary — Guilty 


knowledge negatived.] — Applt. & one K. were 
convicted of burglariously entering a dwelling- 
house, the jury having found in the case of applt. 
that he had handed a jemmy to K. with the 
knowledge that it was wanted for a burglary, 
though he did not know that it was wanted for 
this particular burglary : — Held : on this finding 
applt. was not an accessory before the fact to the 
burglary, & therefore his conviction must be 
quashed. — R. v. Lomas (1913), 110 L. T. 239 ; 78 
J. P. 152 ; 30 T. L. R. 125 ; 58 Sol. Jo. 220 ; 23 
Cox, C. C. 765 ; 9 Cr. App. Rep. 220, C. C. A. 

6088. Offence under Children Act, 1908 (o. 67), 
s. 17 — Finding of negligence only.] — A verdict of 
“ negligence ” on an indictment under the above 
Act, s. 17, is a verdict of not guilty as mere negli- 
gence is not an offence within that sect. — R. v. 
Chainey, [1914] 1 K. B. 137 ; 83 L. J. K. B. 306 ; 
109 L. T. 752 ; 78 J. P. 127 ; 30 T. L. R. 51 ; 23 
Cox, C. C. 620 ; 9 Cr. App. Rep. 175, C. C. A. 


Sub-sect. 10. — Irregularity at Trial. 

6089. Irregular constitution of court.] — Con- 
viction quashed as being coram non judice, some 
of the convicting justices sitting only by virtue of 
their names being added after the demise of the 
Crown issuing a Commission, to a schedule in that 
commission. — R. v. Holdich (1920), 37 T. L. R. 
330 ; 15 Cr. App. Rep. 122, C. C. A. 

6090. Joint trial — Separate indictments — Con- 
viction quashed — Order for retrial.] — Applt. was 
indicted for receiving goods knowing them to bo 
stolen, &- another man was charged in a separate 
indictment with stealing the goods. The two 
prisoners were tried together & convicted ; — Held : 
the proceedings were a nullity, & the Ct. of Criminal 
Appeal in quashing the conviction had power 
under the Criminal Appeal Act, 1907 (c. 23), to 
order applt. to be tried according to law. — Crane 
V, Public Prosecutor, [1921] 2 A. C. 299 ; 90 
L. J. K. B. 1160 ; 125 L. T. 642 ; 85 J. P. 245 ; 
65 Sol. Jo. 642 ; 27 Cox, C. C. 43 ; 15 Cr. App. 
Rep. 183 ; svb nom. R. v. Crane, 37 T. L. R. 
788, II. L. 

Annotations Reid. R. «. Morton (1920), 15 Cr. App. Cas. 

30; R. i\ Hammer, [1923J 2 K. B. 78G. 

6091. Two indictments — Trial of one on evidence 
as to the other.] — Where there has been a con- 
viction after grave irregularity at the trial not 
discovered for some time, the ct. will quash the 
conviction without regard to the merits of the case. 

Applt. was convicted of feloniously receiving 
stolen property. There were two indictments 
against applt ; the first with reference to twenty- 
three baskets of strawberries, the property in 
which was laid in the London & South Western 
Ry. by a first count, & in W., by a second count, 
& the second indictment with reference to ten 
baskets of strawberries, the property in which 
was laid by different counts in the Ijondon & 
South Western Ry. &; R. H. The prisoner was 


part XIV. SECT. 7, SUB-SECT. 10. 

a. Juryman sworn in name of 
another .] — On a trial for larceny, one 
juryman answered to & was sworn & 
served in the name of another. The 
fact was discovered after the jury 
retired but before they gave their 
verdict. Prisoner who was unde- 
fended was found guilty : — Reid : 
mistake did not invaUdate the con- 
viction.— R. V. Mebcer (1870), 9 
N. S. W. S. C. R. 57.— AUS. 

b. Jurors <j& triers having acted 


as special constables at time, offence 
committed.] — ^Applt. was convicted by 
the Ct. of Quarter SessionB on a charge 
that ho unlawfully assaulted F. &; 
thereby did him bodily harm. The 
offence was allegred to have taken place 
during the course of a popular dis- 
turbance, & nine of the jurors who tried 
applt. had on the day of the offence 
^ted as speoial constables. These 
jurors having been challenged on this 
account by applt., two triers, who had 
also acted as speoial constables on 
that day, had tried the cause of the 


challenge & determined that the jurors 
80 challongod were Impartial. Applt. 
appealed from his conviction alleging 
(inter alia) that the jury & the triers 
were biased by reason that such triers 
&; nine of the jury had acted as special 
constables & that there was evidence 
to show that applt. was not present 
at the time the offence was alleged 
to have been committed : — Held : as 
no application for a change of vmue 
was made. Sc as the triers had decided 
that there was no cause for challenge 
of the jurors it was not competent 
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f 

given in charge of the jury on the second indict- 
znent, but counsel opened, & he was tried on the 
first indictment. The mistake had only quite 
recently come to light & no one noticed it at the 
trifd : — Held : the conviction must be quashed as 
having been irregular, & having regard to what 
had happened, that there should not be any further 
proceedmgs in respect of either of the indictments. 
— R. V. Long (1912), 8 Cr. App. Rep. 17, C. C. A. 

6092. Consent of Attorney-General not obtained 
— ^Explosive substances Act, 1883 (c. 3), ss. 2, 7 
(1).] — Applt. was convicted under sect. 2 of the 
above Act for unlawfully & maliciously causing 
an explosion. By sect. 7 of that Act, a person 
so charged cannot be indicted without the consent 
of the A.-G. No such consent was applied for or 
obtained : — Held : as the consent of the A.-G. 
had not been obtained, the ct. below had no juris- 
diction to try the indictment, & as the appeal 
could not be dismissed under Criminal Appeal Act, 
1907 (c. 23), s. 4 (1), upon the groimd that there 
had been no substantial miscarriage of justice, 
the conviction must be quashed. — R. v . Bates, 
[1911] 1 K. B. 961 ; 80 L. J. K. B. 507 ; 104 L. T. 
688 ; 75 ,1 . P. 271 ; 27 T. L. R. 314 ; 55 Sol. Jo. 
410; 22 Cox, C. C. 459 ; 6 Cr. App. Rep. 153, 
C. C. A. 

Annotation .— Consd. 11. v. Metz (1915), 84 L. J. K. B. 1462. 

6093. Improper arraignment — Coinage offences 
— Effect of proviso to s. 4 (1) of Criminal Appeal 
Act, 1907 (c. 23).] — R. v, Russell (1910), 6 Cr. 
App. Rep. 78, C. C. A. 

6094. Plea of guilty improperly entered — Order 
for retrial.] — Plea of guilty improperly entered. 
Conviction & judgment set aside tSc anulled, & 
applt. ordered to appear at the next session of the 
Central Criminal Court to plead answer the 
indictment. — R. v. Baker (1912), 28 T. L, R. 363 ; 
7 Or. App. Rep. 217 ; 76 J. P. Jo. 184, C. C. A. ; 
aubacquent vroccedinga, 7 Cr. App. Rep. 252, 
C. C. A. 

Annotations: — Consd. Crane v. Public Prosecutor, 119211 2 

A. C. 299. Refd. R. V. Ingloson (1914), 11 Cr, App. Hop. 

21 ; U. V. Golathan (1915), 84 L. .T. K. B. 758. Mentd. 

R. V. Wakefield, [1918] 1 K. B. 216 ; R, v. King: (1920), 15 

Cr. App. Cas. 13; R. v. Lloyd (1923), 17 Cr. App, Hop. 

184. 

6095. .] — R. V. Lloyd, No. 5065, 

ante, 

6096. .] — A prisoner pleaded guilty 

to an indictment charging him in the first count 
with stealing horses & in the second count with 
receiving the horses knowing them to have been 
stolen. On being asked whether he had anything 
to say why sentence should not bo passed upon 
him he stated that he was guilty of taking the horses 
not knowing that they were stolen. He was then 
sentenced ; — Held : the plea of guilty was 
wrongly entered & all proceedings at the trial 
consequent on that plea wore bad ; a plea *01 “ not 


guilty ” must be entered, & the case must go back 
for trial. — R. v. Inoleson, [1915] 1 K. B. 512 ; 84 
L. J. K. B. 280 ; 112 L. T. 313 ; 24 Cox, C. C. 
527 ; 11 Cr. App. Rep. 21 ; 78 J. P. Jo. 521, 

C. C. A. 

Annotations : — ^Refd. R. v. Rhodes (1914), 11 Cr. App. Rep. 
33 ; R. V, Golathan (1915), 84 L. J. K. B. 758 ; Crane v. 
Public Prosecutor, [1921] 2 A. O. 299. Mentd. R. v. Kins 
(1920), 15 Cr. App. Cas. 13. 

6097. .] — A i>risoner is not to be 

taken to admit an oftenco with which he is charged 
unless he pleads guilty to the charge in unmistak- 
able and unambiguous terms. Where the ct. 
holds that the proceedings which have culminated 
in the conviction appealed against are abortive & 
void the ct. may at its discretion direct that applt. 
shall be tried for the offence with wliich he was 
charged, & may order that he shall bo kept in 
custody until such trial. — R. Golathan (1915), 
84 L. J. K. B. 758 ; 112 L. T. 1048 ; 79 J. P. 270 ; 
31 T. L. R. 177 ; 24 Cox, C. C. 704 ; 11 Or. App. 
Rep. 79, C. C. A. 

Annotations H. v. Wakefield, [1918] 1 K. B. 216 ; 

I Crane v. Public Prosecutor, [1921] 2 A. C. 299. 

i 6098. Suggestion by judge — As to plea prisoner 
should make.] — On a idea of not guilty there 
ought to be no suggestion by the ct. that that plea 
should be withdrawn, or that there should be a 
plea of guilty.— R. v. King (1920), 15 Or. App. 
Rep. 13, C. C. A. 

I 6099. Alteration of date In Indictment — Without 
formal amendment.] — R. v. Manning (1023), 17 
1 Cr. App. Rep. 85, O. O. A. 

I 6100. Personation of juror — By person not on 
i panel — Order for retrial.] — Wlien, at a criminal 
! trial a qualiticd juror, duly summoned, weus 
personated by a man who was not on the panel 
& who was not qualified to serve as a juror tliat 
amounts to a mistrial, & the Ct. of Criminal Appeal 
I will grant a venire de novo, — R. v. Wakefield, 

I [1918] 1 K. B. 216 ; 87 L. J. K. B. 319 ; 118 L. T. 

1 576 ; 82 J. P. 136 ; 34 T. L. R. 210 ; 62 Sol. Jo. 

! 309 ; 26 Cox, 0. C. 222 ; 13 Cr. App. Rep. 56, 
C. C. A. 

Amiotations : — Consd. R. v, Bottoinley (1922), 87 J. P. 26. 
Refd. Bannister v. Clarke, [1920] 3 K. B. 598 ; Crane 
V. Public Prosecutor, [1921] 2 A. C. 299. 

6101. Misnomer of juryman — Juryman qualified 
j to serve.] — The mere misnomer of a juryman in 
j liis jury summons & in the calling of the jury does 

not bring about a mistrial, where it is not shown 
that hut for the misnomer the prisoner would have 
challenged the juryman & would have done so 
successfully. — R. v. Bottomley (1922), 127 L. T. 
847 ; 87 J. P. 26 ; 38 T. L. R. 805 ; 27 Cox, C. C. 
302 ; 16 Cr. App. Rep. 184, C. C. A. 

6102. Alleged misconduct of Juror.] — K. v . 
Syme, No. 5781, ante, 

6103. Separation of juror — Owing to illness.] — 

R. V. Crippen, No. 6524, a?iie. 


further to question tbe impartiality 
of tbo jury. — Y amamoto Hides abrtro 
t?. R. (1921), 24 W. A. L. R. 54.— AUS. 

c. Omission to challenge juror,] — 
If deft, omit to cballenge a juror on 
tbe grround that such juror entertains 
a hostile feeling; against him, bo cannot 
after a verdict of guilty ask on that 
^ound to get the verdict quashed & 
to have a new trial. — R. v, Harris 
(1898), Q. R. 7 Q. B. 569.— CAN. 

d. Improper challenges.] — Under 
Code, s. 928, alter the list of Jurors has 
been oallod & gone through, a number 
having been directed at the instance 
of the Crown to stand aside, & a 
complete jury not obtained, although 
the Crown may not have exhausted 
its number of peremptory ohstUenges, 
it cannot challenge peremptorily on 


the second going through of the panel. 
If it does so, the jury is improperly 
constituted, & a substantial wrong 
done to accused entitling him to a new 
trial. — R. v. Churton, [1919] 1 

W. W. R. 774.— CAN. 

e. Communication by judge to jury 
— Not in open court — Absence of 
prisoner <Sb his counsel .] — Prisoner was 
chaiged with perjury. The present- 
ment contained three assignments. 
After the jury had retired to consider 
their verdict & after they had been 
absent several hours, they sent a 
message to the judge, who had also 
loft the ot. asking a question on a 
matter material to one of the issues 
being tried. The judge, without com- 
municating with prisoner or his 
counsel, sent an answer in writing by 


the sheriff to the jury. This answer 
was merely a repetition of what the 
judge had said in his direction & con- 
tained no new matter. The jury 
brought in a general verdict of guilty. 
Some days afterwards prisoner’s at- 
torney on discovering that a com- 
munication had taken place between 
the judge & jury asked the judge to 
state a special case upon the ground 
that the trial was rendered a nullity 
by reason of the communication : — 
Held : the communication between 
judge & jury being on a matter material 
to the Issue should have taken place 
in open ct. in the presence of the 
prisoner or his counsel, & os it had taken 
place In the absence of the prisoner & 
his counsel the trial was a nullity. — R. 
V. Fitzgerald (1889), 15 V. L. R. 40. — 
AUS. 
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Sect. 7. — Determination of appeals against con’ 
viction: Sub-sect. 10.] 

6104. Irregular communication with jury — By 
Clerk of Assize.] — R. v. Wii^lmont, No. 5(596, arite. 

6105. Possible conversation with other 

persons.] — If a juror, after' the judge had summed 
up in any criminal trial, separates himself from liis 
colleagues, & not being under the control of the ct., 
converses or is in a position to converse with 
other persons, it is an irregularity which renders 
the wliole proceedings abortive. Hence, where a 
juror, when the jury retired to consider their 
verdict, separated himself from them & left the 
precincts of the ct. for a short time, & then rejoined 
them, the conviction was quashed. But the prose- 
cution was at libert y to recommence the i^roceed- 
bigs. An explanatory letter of the juror was not 
admissible in evidence in the Ct. of Criminal Appeal. 
— R. V. Ketteridge, [1915] 1 K. B. 467 ; 84 
L. J. K. B. 352 ; 112 B. T. 783 ; 79 J. P. 216 ; 31 
T. L. R. 115 ; 59 Sol. ,Jo. 163 ; 24 Cox, C. C. 678 ; 

1 1 (Jr. App. Rep. 54, C. C. A. 

Annotations : — Consd. Fanaliaw v. Knowles, 11916] 2 K. B I 

538. Distd. R. V. Twiss, [1918] 2 K. B. 8.53. ' 

6106. Conversation with prosecutors & I 

witness.] — Applt., who was charged with gross | 


indecency with male persons, appealed against a 
sentence on the ground that one or more of the 
jury had spoken with one of the prosecutors, the 
male persons in question, & also with a witness 
for the prosecution during the adjournment of 
the ct : — Held : there had been no misdirection, 
& there was no evidence that the conversation by 
the juror liad led to any miscarriage of justice. — 
R. V. Twiss, [1918] 2 K. B. 853 ; 88 L. J. K. B, 
20 ; 119 L. T. 680 ; 83 J. P. 23 ; 35 T. B. R. 3 ; 
62 Sol. .To. 752 ; 26 Cox, C. C. 325 ; 13 Cr. App. 
Rep. 177, C. C. A. 

6107. Omission to interpret evidence — ^To foreign 
prisolier.] — Where a prisoner who understands 
little^ or no English is tried for a criminal offence, 
& is undefended by counsel, all the evidence at the 
trial must be intei’preted to him, &; compliance with 
1 his rule cannot be waived by prisoner. If he is de- 
fended by counsel the safer course is that the 
evidence should be interpreted unless prisoner or 
his counsel expresses a wish to dispense with the 
translation, & the judge assents to this course. He 
should not assent unless satisfied that prisoner 
knows the nature of the case to be made against 
him, & in any case any substantial departure from, 
or addition to, the evidence appearing on the 


f. Irregular communication to jury.] 
— Conviction will bo quashed where 
any inlonnatlon is j?ivon to jury whilst 
visiting the locvs in quo. The judge 
in the criminal ct. must hnd as a 
fact that the alleged tampering tooh 
place. — U. V. Foster (1898), 1 

W. A. L. R. 21.— A US. 


g. Irregular conduct of juror — 
Conversation unth prosecutor.] — When 
a private prosecutor & one of the 
impanelled jurors have had an im- 
premeditatod & innocent conversation, 
which could not bias the juror’s opinion 
nor elt’(!ct his mind or judgment, 
although such conversation is improper 
it cannot have the effect of avoiding 
the verdict 6c constituting ground for 
allowing a new trial. — It, v. Harris 
(1898), Q. R. 7 Q. B. 569.— CAN. 


h. .] — In a trial for murder 

by shooting the jury^ attended church 
in charge of a constable, & the clergy- 
man directly addressed them, referi’ing 
to the case of a man hanged for murder 
in P. E. 1., tSc urging if they had the 
slightest doubt of the guilt of prisoner 
they were trying, to temper justice 
with eiiuity : — Held : although the 
remarks of the clergyman were highly 
improper, it could not be said that the 
jury were so influenced by them as to 
affect their verdict. — Preepkr v. R. 
(1888), 15 S. O. R. 401.— CAN. 


k. .] — It is highly unde- 

sirable that a juror should have any 
communication with anybody who is 
not a juryman upon tho subject- 
matter of the trial. The more fact 
that one of them is addressed by a 
stranger to whom apparently tho 
juryman makes no reply or whose 
remarks the juryman does not look 
upon as worthy of consideration cannot 
have the effect of invalidating a trial. 
A casual question to a police officer 
in charge of tho jury cannot bo any 
ground for invalidating tho trial. 
If the presence of tho constable has 
not in any way affected the delibera- 
tions of the jurors either by interfering 
with or Inconveniencing them, accused 
is not prejudiced. The judge in twice 
sending the clerk of tho Crown to the 
jury if ho could give them further 
assistance, there being 17 charges, was 
only doing his duty. — Re Bonomally 
Gupta (1916), I. L. R. 44 Calc. 723.— 
IND. 


1. Separation of jury.] — Prisoner 
was tried before the Y. county ct. 
on a charge of larceny & foimd guilty. 
During the trial the jury, while in 


charge of two constables, were allowed 
to separate by walking on different 
sides of the street. Cne or two other 
separations of a similar nature weie 
complained of, but there w'as nothing 
to show that any of them had any 
conversation with any person, not a 
juror, in reference to tho case. This 
was brought to the notice of the county 
ct. judge, & an application was made 
to him to delay passing sentence, & 
to treat tho verdict as a nullity. This 
application was refused, & prisoner was 
sentenced & remanded to gaol, pending 
his removal to the penitentiary'. An 
order to the keeper of the gaol having 
been obtained imder Consolidated 
{Statutes, c. 41, upon the return of this 
order : — Held : the separation of the 
jury was such as to avoid the verdict. 
—Hx p. Ross (1881), 21 N. B. 11. 257. 
—CAN. 

m. .] — One of a jury, in a 

case of felony, after the case for the 
prosecution had closed, supiiosing tho 
trial was over, separated from the rest, 
8c wont a distance of about a mile from 
tho precincts of the ct., without per- 
mission, but was brought back to the 
jury-box in about an hour & throe - 
quarters, 8c the trial was continued : — • 
Held: no mis-trial. — R. v. O’Neill 
(1843), 2 L. T. O. S. 77.— IR. 

n. J urors allowed access to news- 
papers containing reports of trial — 
I'rial for murder.] — Resp. was tried for 
murder & convicted 8c sentouced to 
death. Afterwards an application was 
made to Supreme Ct. of the Colony 
sitting in banco, for a rule to show cause 
why a venire facias de novo should not 
Issue for the trial of prisoner. On 
further affidavits the rule was made 
absolute & it was ordered that a sug- 
gestion should he made on the record 
to effect that after jury had been 
empanelled 8c before verdict, jurors 
were allowed during adjournments of 
the ct. for the night by officers of shoiiff 
having charge of thorn, to have access 
to a free perusal of certain newspapers 
having reports of the evidence from 
day to day, 8c that the last-mentioned 
trial by reason of the matters so sug- 
gested was not according to law, but 
was iri-ogular 8c void. This suggestion 
was followed by an entry purporting 
to be an order that for this cause tho 
judgment 8c verdict bo vacated 8c that 
sheriff cause a now jury to come : — 
Held : the above order vacating tho 
jud^ent upon tho verdict 8c for a 
venire facias de novo was invalid ; 


(1) because this was substantially an 
attempt to gi’ani a new trial on tho 
ground that the conviction was un- 
satisfactory by reason of irregularity 
in the conduct of the trial, 8c the 
discretion to grant new trials does not 
extend to cases of felony ; (2) the 

Supreme Ct. sitting in banco had no 
jurisdiction to take cognisance as a 
ct. of appeal of tho judgment pro- 
noiineed at the session of oyer 8c 
terminer which had come to an end 
before tho session in banco began ; 
(3) the evidence was insufficient in 
that on mere hearsay information, it 
showed only possible access by the 
jury to newspapers without showing 
that the newspapers contained matter 
tending to influence the jury improperly 
or that they were over used by the 
jury. Th(5 cases in which a verdict 
upon a charge of felony has been 
held to be a nullity 8c a venire facias dc 
710VO awarded have been cases of defect 
of jurisdiction in respect of time, place, 
or person, or cases of verdicts so 
insufficiently expressed or so ambiguous 
that a judgment could not be founded 
thereon, but there is no authority of 
holding a verdict of conviction or 
acquittal in case of felony delivered 
before a competent tribunal in duo 
form to be a nullity by reason of some 
conduct on tho part of tho jury con- 
sidered unsatisfactory by the ct. If 
irregularity occurs in tho conduct of a 
trial not constituting a ground for 
treating the verdict as a nullity the 
remedy to prevent a failure of justice 
is by application to tho authority with 
whom rests the discretion either of 
executing tho law or commuting the 
sentence. — A.-G. for New South 
Wales v. Murphy (1870), 21 L. T. 
598.— AUS. 

o. Endorsement of document sup- 
plied to jury.] — The jury may be 
allowed to take the indictment with 
it when it retires to consider its verdict. 
The fact that in the second of the 
present cases the indictment handed to 
the jury was endorsed with the verdict 
“ guilty ** on tho first case tried before 
another jury was held not to have 
caused any injustice to accused, since 
every one of the jurymen must In all 
probability have been aware of the 
result of that trial. — H. v. Parkin, 
[1922] 1 W. W. R. 732 ; 66 D. L. R. 
175 ; 37 Can. Crim. Cas. 35 ; 31 Man. 
L. R. 438.— CAN. 

p. Failure to supply refreshments 
to jury.] — No substantial inlBcarriago 
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depositions should be interpreted to prisoner 
though his counsel does not apply for this to be 
done. A Chinaman, who did not understand 
English, was convicted of murder. He was de- 
fended Toy counsel, both at the police ct. &- at the 
trial : at the police ct. all the evidence was in- 
terpreted to him, but this was not done at the trial. 
No application was made either by prisoner or his 
coimsel that the evidence at the trial might be 
translated, & with the exception of prisoner’s own 
evidence, the evidence at the trial did not depart 
from that recorded in the depositions : — Held : 
(1) the omission to translate the evidence was a 
matter of practice, & not of law, & no irre^pilarity 
had been committed which would justify the 
quashing of the conviction ; (2) even if there had 
been an irregularity, the conviction must be 
upheld on the ground that no substantial mis- 
carriage of justice had actually occurred. — K. 
Lee Kun, [1916] 1 K. B. 387 ; 85 L. .1. K. B. 515 ; 
114 L. T. 421 ; 80 .T. P. 166 ; 32 T. L. K. 225 ; 
60 Sol. ,Jo. 158 ; 25 Cox, C. C. 304 ; 11 Or. App. 
Rep. 293, 0. C. A. 

6108. Unsworn statement — By person in court — 
Interrupting a witness.] — Such an irregularity 
as the interposition of a person in ct. interrupting 

of justice is occasioned by failure to 
supply a jury with refreshment during 
a period of eight hours. — K. v. Murray 
& Mahoney (No. 2), [191 7 J 1 W. W. 11. 

404; 10 Alta. L. K. 275; 27 Can. 

Crim, Cas. 247 ; 33 D. L. K. 702.— 

CAN. 

q. Presence of constable in jury- 

room during deliberation.] — In view of 
Code, s. 959 (2) & (3), it was held that 
the fact that the constable in charge 
of a jury was in the room with them for 
a considtjrable time while they were 
considering their verdict, did not 
necessitate the discharging of the jury 
& trying accused over again, it being 
evident that the trial judge was of 
opinion, agreed with by the ct., that- as 
the constable did not speak to the 
jurors or in any w^ay seek to intliience 
their verdict <luring the time he was 
in the room, his mere i)ro8ence there 
could not lead to any miscarriage of 
justicc.'--u. V. (yOURlGAN, [1919] 2 

VV. W. li. 81.— CAN. 

r. Presence of constables cC’ caterer 
in jury-room daring deliberation .] — 

I’risoner was tried for murder. Crown 
prosecutor informed the jury that it 
was competent for them to bring in 
verdict of guilty with a strong rocom- 
inendation to mercy. During jury’s 
deliberation two constables & person 
who catered for the jury was present, 
but there was no evidence of inter- 
ference with the jury. Jury found 
prisoner guilty of manslaughter with a 
strong recommendation to mercy. 

Application for prisoner was made 
under Crimes Act, 1908, s. 442, for 
an order reserving for the opinion of the 
Ct. of Appeal whether the presence of 
two constables & F. in the jury-room 
during deliberations vitiated the ver- 
dict of the jury : — Held : application 
should bo refused as the presence of 
constables & caterer was met by 
Crimes Act, s. 427. — II. v, Parkinson 
(1915), 34 N. Z. L. R. 636.— N.Z. 

s. Matters incapable of proof opened 
to jury by Crown.] — A.-G., in open- 
ing the case for the Crown, out- 
lined evidence of the most damaging 
character against accused, & pointed 
to blood-stained clothing of one of 
them, which had been brought into 
ct., but failed to prove his statements, 
the Crown witnesses whom he intended 
to call not being competent by reason 
of her being the wife of prisoner referred 
to. The question reserved in regard 
to this was, whether it was non- 
dlrection or other error in law on the 
part of the trial judge to omit to direct 


a witness & making an unsworn statement about 
the case in hearing must be objected to by counsel 
at once. It is essential that the shorthand 
writer should take down &; transcribe every word 
said at the trial by those whom it is their duty to 
report & record every incident thereat. — R. v* 
Austin & Davies (1916), 12 Cr. App, Rep. 171, 
(J. 0. A. 

6109. Neglect to inform prisoner of right to give 
evidence.] — R. v. Warren, No. 6058, ante. 

6110. .] — An undefended prisoner should 

always be informed of his right to give eAudenco 
on oath or to make an unsworn statement to the 
ct., but a mere omission on the part of the judge 
to inform liim of this right is not a ground for 
quasMng a conviction. — R. v. Yeldiiam (1922), 
128 L. T. 28 ; 27 Cox, C. 0. 315 ; 17 Cr. App. Rep. 
18, C. C. A. 

6111. .] — Neglect to inform a deft, on 

trial that he is entitled to give (jvidence on oath 
&» to call witnesses may be a ground for quashing 
a conviction. — R. v. Graham (1922), 17 Cr. App. 
Rep. 40, C. C. A. 

6112. Prisoner deprived of right to cross-examine 
— & give evidence in rebuttal.] — Wliere a witness 
is recalled afiei* the summing up A interrogated 

of the ct. : — Meld : a. pi'opcr founda- 
tion wan not laid to p«umit the witness 
to affirm. A witiu'SH must/ take an 
oath imlcHS ho objected to (io so on the 
ground of con scieiit ions scruples ; & 
he must so state, that is, his objection 
must bo (^xj)ressed to the et. — R. v. 
Deakin (1911), 19 W. L. R. 43; 17 
B. C. R. 13; 2 1). I>. U. 282; 19 

Can. Crim. Cas. 62.— -CAN. 

c. Accused questioned as to pre- 
vious conricHon — Question not an- 
Sivered.] — On a trial upon an indict- 
ment accused gav(5 evidence on his 
own behalf, A in tiie coursci of cross- 
examinatioii was asked a question by 
(h-own counsel, the answer of which 
would have involved an admission 
that he had been jn’cviously convicted. 
No circumstances existed that would 
have rendered tlie question a proper 
one, & the judge instructed accused 
not to answer & disallowed the question. 
After argument, in the course of which 
Crown counsel asserted within the 
hearing of th(^ jury that accused had 
been in gaol six years before. The 
judge told the jury to dismiss the 
matter from their minds. Accused 
was convicted: — Held: as accused 
had not in fact answiu'cd the question 
the conviction must stand. — R. u. 
Reimer (1910), 12 W. a. L. R. 91.— 
AUS. 

d. AccompUer giving rvidoice — 

Conditions as to recovmicndution for 
jmrdon.] — A Judge may, even after a 
priind facie case has boon made out, 
direct that an accomplice bo oxamined 
on the understanding that If he gives 
his evidence in an unexceptionable 
manner he shall bo recommended for 
pardon. The judge in stating con- 
ditions to an accomplice about to give 
evidence as to his recommending a 
pardon, appeared to give witness the 
impression that unless ho told the 
same story to the ct. os ho did pre- 
viously to the magistrate a recom- 
mendation for pardon would not be 
given : — Held : by the statements 
made the witness was fettered in Ids 
answers so as to constitute the doing 
of “ something not according to law ” 
at the trial, within the meaning of 
Criminal Code, s. 1019, wldch resulted 
in a “ substantial wrong or mis- 
carriage ” of justice entitling the 
accused to a now trial. — R. v. Robin- 
son (1921), 30 B. C. R. 369; 70 

D. L. R. 755.— CAN. 

e. Improper summing up by counsel 
for Crown.] — Rosp. was convicted 
on a charge of murder, the evidence 


the jury that these matters were not 
in evidence & ought to bo wholly dis- 
regarded ill deciding the guilt or 
innocence of accused: — Held: the 
I)rodnotion in ct. of the clothing, 
coupled with the declaration ttiat the 
stains on them wore stains of human 
blood, was calculated to have the most 
profound elTect upon the jury ; & a 
substantial wrong was done in not 
withdrawing them &; clearly & ex- 
plicitly warning the jury against being 
influcriciM by them. — R. v. Walker & 
CiiiNLEY (1910), 3 3 W. L. R. 47. — CAN 

t. Itnproper verdict — Jury recalled.] 
— I’risoners were charged with larceny 
of certain goods & with receiv- 
ing the same goods. Jury found 
both prisoners guilty of larceny 
receiving & were discharged. Ob- 
jection was then taken on behalf of 
one of the prisoners that verdict was 
irregular. Jury who had not loft 
precincts of ct. were rec;alhul by judge 

6 returned verdict of larceny against 
each inisoncr upon which prisoners 
were sentenced : — Held : the first 
verdict was illegal, & second verdict a 
nullity & conviction must he set aside. 
— R. V. Atkinson & Glutton (1907), 

7 8. R. N. S. W. 713.— AUS. 

a. Interpreter vnrongly sworn.] — 
On trial of a Chinese who did not 
undiTstand English an interjiretcr was 
I)roduced by the Crown, to whom the 
usual oath of the Gospel was adminis- 
tered. While the jury were de- 
liberating it transpired that the 
interpreter w^as not a Christian, 
although on previous occasions when 
he had acted as Interpreter ho had 
been sworn on the Bible he knew 
nothing al5out an oath except the name. 
Prisoner having been convicted ct. 
sustained the conviction. — R. v. Ah 
F oo (1861), 8 N. S. W. S, C, R. 343.— 
AUS. 

b. Witness affirming — No proper 
foundation for affirmation.] — Upon the 
trial of deft, upon a charge of theft, 
the person, whose property was said 
to have been stolen was called as a 
witness by the Crown, &, upon the 
usual oath being recited to him, said, 
“ 1 affirm.’* He then affirmed, In the 
usual form, & gave his evidence. It 
appeared from his examination in chief 
that he was a clergyman, not in active 
service. Upon the cross-examination, 
he refused to ^vo any reason for 
affirming instead of taking an oath, 
& the presiding judge sustained him 
in his refusal. Deft, was convicted, 
but a case was stated for the opinion 
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7. — Determination of appeals against con- 
viction : Sub-sects, 10 <£: II, C, <Sb J).] 

the prisoner has a right to cross-examine him & to 
give evidence in rebuttal. — v, Howabth (1918), 
82 J. P. 152 ; 13 Cr. App. Bep. 99, C. C. A. 

6113. Comment by counsel — On omission to call 
wife of prisoner.] — R. v, Dickman, No. 5776, 

ante. 

6114. Consideration by jupr of irrelevant matters.] 

— On proof that the jury in finding their verdict 
have considered matters which they ought not 
to have regarded the ct. will quash the conviction. 
— R. V. Newton (1912), 28 T. L. R. 362 ; 7 
Cr. App. Rep. 214 ; 76 J. P. Jo. 184, C. C. A. 

Application of i)roviso to s. 4 (1) of Criminal 
Appeal Act, 1907 (c. 23), see Sub-sect. 11, post. 


Sub-sect. 11. — Application of Proviso to 
Sect. 4 (1) of Criminal Appeal Act, 1907 
(c. 23). 

A. Defective Indictment. 

See Part XIV., Sect. 7, sub-sect. 1, ante. 

B. Wrongful Admission or Exclusion of Evidence. 

Defective indictment.] — See Part XIV., Sect. 7, 
sub-sect. 2, ante. 

Wrongful admission of evidence.] — See Part 
XIV., Sect. 7, sub-sect. 5, ante. 

C. Absence of or Sufficiency of Corroboration. 
See Part XIV., Sect. 7, sub-sect. 8, B., ante. 


D. Misdirection by Trial J udge. 

6115. General rule — ^Effect on Jury.] — Amend- 
ment of indictment wrongly made, but “ no 
substantial miscarriage of justice ” : — Held : pro- 
viso to sect. 4 of the above Act, came into opera- 
tion. 

A faulty summing up is not necessarily a ground 
for quasMng a conviction ; upon the construction 
of sect. 4 (1) of the above Act ; if there is a wrong 
decision of any question of law applt. has the right 
to have his appeal allowed, unless the case can be 
brought within the proviso. In that case the 
Crown have to show that, on a right direction, 
the jury must have come to the same conclusion. 
A mistake of the judge as to fact, or an omission 
to refer to some point in favour of prisoner, is not, 
however, a wrong decision of a point of law, but 
merely comes within the very wide words “ any 
other ground,” so that the appeal should be allowed 
accorcSng as there is or is not a “ miscarriage of 
justice.” There is such a miscarriage of justice 
not only where the ct. comes to the conclusion 
that the verdict of guilty was wrong, but also 
when it is of opinion that the mistake of fact or 
omission on the part of the judge may reasonably 
be considered to have brought about that verdict, 
& when, on the facts &; with a correct direction, 
the jury might fairly & reasonably have found 
applt. not guilty. Then there has been not only 
a miscarriage of justice but a substantial one, 
because applt. has lost the chance which was 
fairly open to him of being acquitted, & therefore, 
as there is no power of the ct. to grant a new trial, 
the conviction has to be quashed. If, however. 


being purely circumstantial. He ap- 
pealed to the full ct. of Supreme 
Ct. of N.S.W. The judge stated in 
his report that ho had no reason to 
think that the evidence did not fuliy 
justify ilio conviction. Full ct. had, 
held that cert>ain conduct of the Crown 
prosecutor during his address to the 
jury amoimted to an invitation to 
them to assume that certain evidence 
w iiich had been rejected had been given 
it a persistence in that invitation not- 
withstanding the judge’s rebuke. They 
also thought that the case for the 
prosecution was very weak. On those 
grounds they quashed the conviction. 
On appeal by the Crown to High Ct. 
three months after conviction : — 
Held : new trial should be directed. — 
R. V. Eylks, [19171 23 C. L, R. 1.— - 
AUS. 

f. .] — Question reserved for 

the opinion of Supreme Ct. in banco 
by the judge. Whether comment by 
counsel for Crown in his address to 
the jury with regard to prisoner not 
living evidence on his own behalf was 
proper : — Held : tills was a comment 
forbidden by statute & distinctly 
unfavourable to prisoner. — R. v. King 
(1906), 1 W. L. R^. 348.-~CAN. 

gr. .] — Whore the judge, at 

the trial of a criminal charge before 
a jury, rules that evidence tendered 
for the defence which is material. & 
is such that, if the jiur believe it, they 
wdll not be justilled in convicting 
accused, is properly admissible, but 
counsel lor the Crown, in addressing 
the jury, tells the jury that that 
evidence is not admissible & should 
not have been allowed, & the jury 
find a verdict of “ guilty,” a new trial 
should he granted, because the jury 
may have been led, by the statement 
of the counsel, to believe that they 
should pay no attention to that evi- 
dence In considering their verdict. — 
TL 1?. Webb (1914), 27 W. L. R. 313.— 
CAN. 

h. .] — The question whether a 

summing up by a Crown counsel was 
so inflammatory or improper as to 


prejudice the fair trial of the accused 
is not one which may be reserved foi 
an appellate ct. — R. v. Kelly (1916), 
35 W. L. R. 46 ; 11 W. W\ R. 46.— 

CAN. 

k. Improper comment by judge. ] — 
Prisoner was convicted of receiving 
certain cheques. A witness called by 
Crown had been previously convicted 
before tlio same judge of receiving 
one of the same cheques. On the 
previous trial this witness had given 
evidence on Ms own behalf. When 
witness was called judge stated he had 
before him his notes of the evidence 
given by tMs witness at the previous 
trial, & in Ms summing up he told 
jury that If the evidence gdven by the 
witness difl’ered from the story he told 
when he was convicted he woMd have 
^ked witness some questions ; — Held : 
judge had given evidence of what the 
witness had said at the previous trial 
& conviction set aside. — R. v. 
Thomtson (1907), 7 S. R. N. S. W. 
764.— AUS. 

PART XIV. SECT. 7, SUB-SECT. 11.— 

D. 

6115 i. General rule — Effect on jury.] 
— Prisoner, who was tried & convicted 
of murder, although he had ample 
time & opportunity to tell all he knew 
concerning the crime both to the 
authorities & others, maintained a 
complete silence respecting it with the 
exception of some bald assertions of 
his innocence, until ho went upon the 
witness stand at the trial to give 
evidence on Ms own behalf, when ho 
admitted being present at the doing 
of the deed, but charged it upon G., 
a young companion, who was with 
him, & who, before & at the trial, had 
alleged prisoner’s guilt. The judge, 
in charging the jury, told them that 
they were entitled to take this con- 
tinued silence of prisoner into con- 
sideration, & after deciding whether 
or not such silence proceeded from a 
consciousness of gruilt & a desire to 
spring a defence upon the Crown, 
which it might not be able t ;0 moot, 


they might therefrom draw an inference 
as to his guilt or innocence. He 
further instructed them that this con- 
tinued silqnoe of prisoner was an 
element that might assist them in 
determining the amount of credence 
that ought to be given by the story 
told by prisoner in the witness box : — 
Held : the charge was correct in both 
respects ; &, even if erroneous, as in 
the opinion of tho ct. no substantial 
wrong or miscarriage had been occa- 
sioned thereby, such error was cured 
by Code, s. 746 (/). — R. v. HioaiNS 
(1902), 36 N. B. R. 18.— CAN, 

6116 ii. .]— Whether tho 

judge’s direction to tho jury was or 
WBB not strictly justified in the cir- 
cumstances of the case, there was no 
grround for setting aside the con- 
viction, having regard to Criminal Code, 
8. 1019.— R. V. Hoo Sam (1912), 20 
W. L. R. 571 ; 1 W. W. R. 1049.— 
CAN. 

6116 ill. .] — Deft, was 

charged with procuring a woman to 
become a prostitute, & was tried before 
a judge & jury. The ovldonoe of the 
prosecutrix was, that she had gone 
away with deft. & lived with him in a 
cabin. Immediately adjoining which 
was another cabin where lived another 
Chinaman with another woman : that 
deft, had left the prosecutrix, & 
carried away all her clothing ; & her 
clothing was found in Ms bag when ho 
was arrested. The judge charged the 
jury that It was a matter of common 
knowledge that one of the most usual 
ways of forcing women to embark In 
the business of prostitution was by 
taking away their clothes. There was 
no evidence to show that this was a 
common practice. The portion of the 
charge above set out was not objected 
to at the trial : — Held : the con- 
viction should be affirmed. The portion 
of tho charge referred to was objec- 
tionable, but no substantial wrong 
was done to deft. The Crown was 
not hound to prove what deft.*s motive 
for taking away the clothes was ; the 
jury could infer a motive ; &, on the 
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the ct. in such a case comes to the conclusion that, 
on the whole of the facts & with a correct direction, 
the only reasonable & proper verdict would be ode 
of guilty, there is no miscarriage of justice, or at 
all events no substantial miscarriage of justice 
within the meaning of the proviso, notwithstanding 
that the verdict actually given by the jury may 
have been due to some extent to such an error of 
the judge, not being a wrong decision of a point 
of law. — R. V, Cohen (1909), 3 Cr. App. Rep. 180, 
C. C. A. 

Annotation : — Apld. R. v. Thompson, [1914] 2 K. B, 99. 

6116. .] — R, V, Bowler, No. 0074, 

ante, 

6117. .] — R. V, Morgan, No. 6018, ante, 

6118. .]— R. V. McKone (1913), 9 

Cr. App. Rep. 181, C. C. A. 

6119. .] — R. V, Totty, No. 5084, ante, 

6120. .] — R. V, SiMMONDS (1917), 144 

L. T. Jo. 79, C. C. A. 

6121. .] — R. V, Sbarra,No. 6014, ante, 

0122. .] — Although information of 

previous convictions against applts. was inadver- 
tently given to the jury, the ct., being of opinion 
on the evidence that in any event the jury must 
inevitably have arrived at the same verdict of 
guilty, & that consequently there had been no 
“ substantial miscarriage of justice,” refused to 
exercise their power under the proviso to Criminal 
Appeal Act, 1907 (c. 23), s. 4, to quash the verdict. 
— R. V, Williams & Woodley (1920), 89 

L. J. K. B. 557 ; 123 L. T. 270 ; 84 J. P. 90 ; 
64 Sol. Jo. 309 ; 26 Cox, C. C. 608 ; 14 Cr. App. 
Rep. 135 ; snh nom, R. v, Williams, R. v, 
Woodley, 36 T. L. R. 251, C. C. A. 

Annotaiiona : — Consd. R. v, Beecham, [1921] 3 K, B. 464. 

Refd. R. V, Jones (1922), 127 L. T. 160. 

6123. Insufllcient direction — ^Larceny or false 
pretences.] — R. v, Meyer, No. 6006, ante, 

6124. Omissions in summing up.] — R. v, 
Farrington, No. 5720, ante. 

6125. .] — R. V. Bentote, No. 5937, ante, 

6126. On immaterial point of law.] — R. v. 
Hunting & Ward, No. 6016, ante. 

6127. Misstatements in summing up,]— Mis- 
statements in a summing up will be considered 
witli the question whether there has been a mis- 
carriage of justice. — R. V, Pratley (1910), 4 
Cr. App. Rep. 159, C. C. A. 

6128. Oflence not charged in indictment — 
Receiving goods stolen by wife from husband.] — 
R. V. Totterdell, No. 5898, ante. 

6129. Not leaving question of fact to jury.] — 
R. V. West, No. 6036, ante. 

6130. .] — R. V, Beeby, No. 6041, ante. 

6131. ,] — -When a false pretence is alleged 


in a document, the interpretation thereof is not a 
matter of law for the ct. but of fact for the j^^y. 

It should have been left to the jury to say 
whether applt. had made the statements with the 
intent to lead persons to a belief which was false 
(per CuR.). — R. v, Rosenson (1917), 12 Cr. App. 
Rep. 235, 0. C. A. 

6132. As to necessity for corroboration — Of 
child’s evidence.] — R. v. Murray, No. 6076, ante, 

6133. Effect of admitted statement.] — R. v, 

CuRNOCK, No. 5894, ante. 

0134. Against co-defendant.] — The prosecu- 

tion is not confined under Larceny Act, 1916 
(c. 50), s. 43 (1), to evidence of the bare facts 
of the finding of “ other” stolen property ; but 
may give the same evidence as would be admissible 
on an indictment in respect of that property. 

Proviso to Criminal Appeal Act, 1907 (c. 23), 
s. 4, applied despite misdirection as to the effect 
^of statement made by one deft, as evidence against 
his co-deft. — R. v. Smith, [1918] 2 K. B. 415 ; 
87 L. J. K. B. 1023 ; 119 L. T. 584 ; 26 Cox, C. C. 
321 ; 13 Cr. App. Rep. 151 ; suh nom. R. v. 

Smith, R. v. Currier, 34 T. L. R. 480, C. C. A. 

6135. Suggestion of previous convictions.] — 
In a summing up, care should be taken not to 
use expressions suggesting that deft, had been 
previously convicted, where there is no evidence 
to that effect. Proviso to Criminal Appeal Act, 
1907 (c. 23), s. 4 (1).— R. v. Burnell (1914), 10 
Cr. App. Rep. 222, C. C. A. 

6136. As to one-man company.] — R. v. Grubb, 
[1915] 2 K. B. 683; 84 L. J. K. B. 1744 ; 113 
L. T. 510 ; 79 J. P. 430 ; 31 T. L. R. 429 ; 59 

Jr. • 9.^ Gnv. C. C. 77 : 11 Cr. App. Rep. 


153 C C A. 

Annotations: — Refd. H. v. Bottomloy (1922), 87 J. P.26; 

R. V. Cuflan (1922), 127 L. T. 664. 

6137. Suggestions of counsel as to offence 
ignored.] — R. v. Gorges, No. 5968, ante. 

6138. Misstatement of evidence.]— A sliglit mis- 
statement of the evidence in a summing up imay 
not be ground for quashing a conviction. R. v, 
Scott (1917), 13 Cr. App. Rep. 52, C. C. A. 

6139. Mistake in referring to evidence.] — Applt. 
was convicted on an indictment for attempting to 
have carnal knowledge of a girl under thirteen 
years of age, for indecent assault, & for indecent 
assault occasioning bodily harm. Evidence for 
the Crown at the trial was brought to show that 
both applt. & the girl wore suffering from a 
discharge due to gonorrhoea. Analyses of both 
discharges had been obtained, & part of the cross- 
examination of the doctor who sent the discharges 
for analysis was directed to prove that there were 
no gonococci in the girl’s discharge. There were 


evidence, could not have done other- 
wise than convict. Irrespective of what 
the judge said. The lack of objection 
to the charge, at a time when the matter 
could have been Instantly rectified, 
while not necessarily fatal to an appeal, 
was a matter which the ct. ought to 
consider both in its relation to the 
ireneral practice as to new trial, & the 
probable effect which the words com- 
plained of had upon those who hoard 
them. Criminal Code, s. 1019, covered 
the case, there having been no sub- 
stantial wrong or miscarriage. — R. v. 
Lew (1912), 19 W. L. R. 853 ; 1 

D. L. R. 99.— CAN. 

6116 iv. .] — Where upon 

the facts a ot. of appeal is of opinion 
that the jury, if it had been properly 
directed, would have returned the 
same verdict, a conviction will not be 
interfered with on tho ground of 
misdirection. — R. v. Detain, [1918] 
1 W. W. R. 605 ; 29 Can. Grim. Cas. 
389.— CAN. 


6116 v. .] — R. V. Mc- 

Donald (1920), 53 D. L. R. 730.— 

CAN. , 

1. Omission to direct jury on im- 
material point of lav \] — On a trial for 
the murder of a police officer, there 
was evidonoe that E. & J. had sot out 
from their homo, during the night when 
deceased was killed, with the intention 
of committing theft ; J. & his wife 
testified that, on returning home, E. 
had told them that a man, whom he 
supposed to be a secret police constable, 
had pointed a pistol at him & told him 
to “ go to boll,” & that he had shot 
him. The defence was rested entirely 
upon alibit & accused testified on his 
own behalf, stating that he had been 
at home, during the whole of the night 
in question, but making no mention 
of any facts concerning the shooting. 
In Ills charge, the judge reviewed the 
evidence, in a general way, & told the 
jury that, upon tho evidence adduced, 
they must either convict or acquit 


► f the crime of murder ; that they could 
lot return a verdict of manslaughter ; 
hat, if they believed J.'s account of 
vrhat happened to bo substantially 
rue, they should convict of murder ; 
t he did not instruct the jury as to 
v-hat. In law, constituted manslaughter 
lor as to circumstances on which the 
rerdict might bo reduced to man- 
laughter. E. w'as convicted of 
nurdor :—Held : on the eyidenc^ the 
barge of tho judge was right, & the 
►mission to instruct tho jury in respect 

0 manslaughter did not occasion uuv 

ubstantial wrong or mlscarrii^e which 
oil Id justify tho setting aside of tho 
onviction nor a direction for a now 
rial.— R. e. Ebekto G J12)» B* 

01 ; 3 W. W. R. 37 ; 7 D. L. R. 530.— 

AN. , . , . 

.] — The judge neglected to 

ell the jury that any admissions or 
onfessions made by on^ of Reused, 
lot in the presence of the other, was 
nly evidence against the one making 
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Sect, 7. — Determination of appeals against con- 
viciion: Sah-seci, 11, Z>., E, ^Sc F, Sect, 8: 
Suh-sect, 1, A,] 

four reports of the result of the analysis, three of 
which were labelled, as to two, with the girl’s name, 
& as to another with the applt.’s name, the fourth 
being unlabelled & unidentified. One of them, 
labelled with the girl’s name & showing the 
presence of the typical microscopical appearance 
of the gonococcus, was admitted in evidence. In 
his summing up the judge by mistake referred 
to the unlabelled report only, which stated that 
“ if the specimen is from the urethra the organisms 
seen are doubtless gonococci,^' &; he did not refer 
to any other report : — Held : a mistake had been 
made, but that as the report given in evidence was 
substantially to the same effect as that which 
was referred to in the summing up, no injustice 
had resulted, & the appeal would be dismissed. — 
K. V, Mullashey (1919), 83 J. P. 188; 14 Or. 
App. Rep. 44, C. C. A. 

6140. As to onus of proof.] — On indictments 
for receiving with guilty knowledge the 07ins never 
rests on deft, — K. v, Sanders (1919), 14 Cr. App. 
Rep. 1 1 , O. C. A. 

V. Thomas, No. 6015, ante, 

E, Irregularity in Procedure at Trial, 

6142. Improper arraignment — Coinage offence.] 

— R. V, Russell, No. 6093, ante, 

6143. Witness caiied by prosecution — After close 
of defence.] — Proviso to Criminal Appeal Act, 
1907 (c. 23), s. 4 (1), applied despite an irregularity 
in procedure at the trial. 


The calling of witnesses after the close of the 
defence was in the discretion of the judge at the 
trial, & that discretion must be exercised with a 
! due regard to the interests of deft. If it were showm 
I that the prosecution had uuut; stixxitjt-uiiig uxiftth- — 
I had set what has been called a trap — ^which 
resulted in an injustice to prisoner, the ct. reserved 
to itself full power to deal with the matter (Lord 
Alverstone, C.J.). — R. V. Foster (1911), 6 
Cr. App. Rep. 196, C. C. A. 

6144. Cross-examination to letter of defendant 
— Letter not produced.] — Cross-examination to a 
letter written by deft, but not produced is im- 
proper. Proviso to Criminal Appeal Act, 1907 
(c. 23), s. 4 (1), applied. — R. v. Banks (1916), 
as reported in, 85 L. J. K. B. 1657 ; 80 J. P. 432 ; 
12 Cr. App. Rep. 74, C. C. A. 

6146. Omission to translate evidence — To foreign 
defendant.] — R. v, Lee Kun, No. 6107, a7ite, 

6146. Information of previous convictions — 
Obtained by questions of judge.] — An interroga- 
tion of deft, by the judge tending to suggest that 
the latter has information to deft.’s discredit or 

I that deft, has been guilty of an offence, other than 
I that then being tried, if deft, has not let in such 
evidence, is an infringement of Criminal Evidence 
Act, 1898 (c. 36), s. 1 (f). Proviso to Criminal 
Appeal Act, 1907 (c. 28), s. 4 (1), not applied. — 

K. V, Ratclippe (1919), 89 L. J. K. B. 135 ; 122 

L. T. 384 ; 84 J. P. 15 ; 26 Cox, C. C. 554 ; 14 
Cr. App. Rep. 95, C. C. A, 

Annotation: — Eefd. R. v, Rorld, [1923] 1 K. B. 104. 

6147. Inadvertently given to jury.] — R. v, 

Williams & Woodley, No. 6122, ante, 

Htraiujers will not necesBarily destroy 
tho verdict. Qu. : whether mis- 
conduct of tho jurors, when there is 
no other irregularity, would in capital 
cases be a euffleient ground for directing 
a venirv. dc novo. — R. v, Kennedy 
(1856), 3 N. S. K. (2 Thom.) 203.— CAN. 

t. .] — I’risonor was convicted 

on a charge of rape. Tho jury includoii 
eight jurors who wore members of a 
jury empanelled on tho previous day 
to try prisoner, but which had, after 
hearing tho evidence of five Crown 
witnesses, boon discharged on the 
ground that the jmors had not been 
kept together overnight : — UHd : the 
trial judge was under no duty to 
exclude from the convicsting jury tho 
jurors who were members of the jury 
which had been disohai*ged, & tlie 
mere presence of the jurors in question 
on the convicting jury did not con- 
stitute a substantial wrong or mis- 
carriage under Criminal Code, s. 1019. 
— K. V. Lui'akello (1915), 30 W. L. R. 
777 ; 8 W. W. R. 89 ; 25 Man. L. R. 
233.— CAN. 

a. Absence of juror during trial .} — 
On the trial of deft, on an indictment, 
charging him with tho forgery of two 
promissory notes, deft, having boon 
found guilty, a reserved case was 
applied for, because one of the jurors 
was absent from the ct. room at a time 
when a witness gave evidence of having 
Been deft, at a previous trial write a 
number of names on a sheet of paper : 
— Held: tho points mentioned were 
within Code, s. 746 ( / ), & there having 
been no substantial wrong or mis- 
carriage wliich would be ground for a 
now trial, the appeal should not be 
allowed. — R. v. McLean (1906), 39 
N. S. R, 147.— CAN. 

b. No record of evidence kept — 
Military court.] — Resp., a South 
African Mounted Rifleman, & as such 
under Act 13 (1912), s. 12 (1), a 
member of the permanent defence 
force of the Union, was tried before his 
commanding officer & convicted of an 
oflenoo against Police Regs, in falling 
to make a certain entry in the occur- 


such confcKHioti or admission, all the j 
evidence being before tho ct. : — Held : 
it would not bes useful to send the 
case back to have tliis question re- 
stated, as all that could be said upon 
it had been said by counsel, & all the 
fwidenco bearing upon it had been 
brought to tlio attention of the ct. ; 

& from that; evidence it was plain that, 
in the circumstances, it was not 
serious error on the judge's part, & 
in any case it wins manifest that there 
had been no substantial wrong or 
iiiiscarriHgc under Criminal Code, 

H. 1019, by reason of such warning not 
being given. — R. v. Davis (1914), 
26 W. L. R. 912.— CAN. 

n. Misdirection upon evidence — 
Refusal to redirect.] — Where a judge 
errs in his statement of tho evidence 
to the jury & refuse to correct it, 
although exception is taken by counsel 
for accused, it cannot be said tliat no 
substantial wrong was done, & conse- 
quently tho conviction will be set aside 
& a now trial ordered. — R. v. 
Klepahczuk, [1918] 1 W. W. R,. 695 ; 
13 Alta L. R. 212 ; 29 Can. Crim. Cas. 
336 ; 39 D. L. R. 171.— CAN. 

PART XIV. SECT. 7, SUB-SECT. 11.— 
E. 

o. Reply wrongly allowed to Croum.] 

' — At the trial of accused who was 
not defended by counsel, & who called 
no evidence, & did not give evidence 
himself, but made a statement to 
the jury from the dock, immediately 
before prisoner made his statement 
the Crown prosecutor requested, & was 
permitted, to address tho jury. 
Prisoner was found guilty, & sentenced 
to a term of imprisonment. Tho 
learned judge stated a case, by which 
ho raised the question whether he was 
right in allowing the Crown prosecutor 
to address the jury : — Held : he was 
not right in bo doing, but there had 
been no substantial miscarriage of 
justice, & tho conviction ehould be 
affirmed. — R. v. Mkkhan (1919), 12 
Q. S. R. 119.— AUS, 

p. Personation of juror ,] — On the 


empanelling of a jury tbe associate 
called tho name of B. W., whos(5 name 
was on tho jury panel, & a juryman 
named L. W., whose name was also 
on tho panel, answered, entered the 
jury-box, was sworn, & acted on the 
jury. Accused was convicted : — Held : 
the conviction must stand, there being 
no niisijarrlage of justice. — Morgan v. 
R. (1920), 22 W. A. L. R. 45.— AUS. 

q ] — g found guilty of 

feloniously administering poison with 
intent to murder, moved in arrest of 
judgment on the ground that one of 
tlie jurors who had tried the case had 
not been returned as such. The 
general panel of jurors (•.outained the 
names of ,1. L. & M 1 j. The special 
panel Coi the term of the ct., at wliich 
prisoner was tried, contained the name 
of J. L. The sheriff served J. L.’s 
summons on M. L., & returned J. L. 
as the party summoned. M. 1 j. ap- 
peared m ct., answered to tlie name 
of J . L., & was sworn as u juror without 
challeuge when B. was tried. On a 
reserved case : — Held : the point 
should not have been reserved, but 
assuming the point could be reserved, 
R. S. C., c. 174, . 246, clearly covered 
the irregularity complained of. — 
Brisebois V. R. ai-88), 15 S. C. R. 
421.— CAN. 

r. Challenging the jury.] — When 
a panel had been gone through & a 
full jury had not been obtained the 
Crown on tho second calling over the 
panel was permitted, against the 
objection of prisoner, to direct eleven 
of tho jurymen on the panel to stand 
aside a second time, & the judge was 
not asked to reserve, & neither reserved 
nor refused to reserve the objection. 
After conviction & judgment a writ 
of error was issued : — Held : all 


V. R. (1890), 18 S. C. R. 407.— CAN. 

s. Separation of jurors — Con- 
versaiion with strangers.}— -E ycii in a 
criminal case the separation of the 
jurors & their conversation with 
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6148. Case summed up by counsel for prosecu* 
tlon — Defendant not represented by counsel.] — 

R. V. Thomas, No. 6015, ante, 

F, Other Cases. 

6149. Ambiguous verdict.] — When the words 
of a verdict are not clear or are confused, but the 
intention of the jury is plain, the ct. will give 
effect to it, under the proviso to Criminal Appeal 
Act, 1907 (c. 23), s. 4 (1). Under that proviso 
it may decline to consider a point of law not taken 
at the trial. — R. v. Rawlings (1909), 3 Or. App. 
Rep. 5, C. C. A. 

6150. Technical objection — Charge of obtaining 
credit by fraud— -Proof of obtaining property by 
fraud.] — Where it appeared doubtful whether 
the evidence supx^orted a conviction for obtaining 
credit by fraud other than false pretences, the 
ct, dismissed the appeal, acting under Criminal 

that the evidence showed that applt. had obtained 
property by fraud or larceny. — R. i\ Armitage 
( 1909), 74 J. P. 48 ; 3 Cr. App. Rep. 80, C. C. A. 

6151. Charge of false pretence — Proof of 

fraud not a false pretence.] — If on an indictment 
for obtaining money by false pretences, fraud is 
proved against ap])lt., even though it is not 
strictly a false pretence in law, the ct. will apply the 
proviso to Criminal Appeal Act, 1907 (c. 23), 
s. 4 (1). — R. V. Ruckland (1910), 4 Cr. App. Rep. 
28, C. C. A. 

6152. Proof of consent of Attorney-General.] 

— The ct. will not give effect to a purely technical 
point which might have been taken at the trial. 
A conviction for an offence under Trading with 
the Enemy Act, 1914 (c. 87), s. 1 (4), shall not be 
quashed merely because formal proof of the 
consent of the A.-G. to the prosecution has not 
been given at the trial. — R. v. Metz (1915), 81 
L. J. K. B. 1462 ; 113 L. T. 464 ; 79 J. P. 384 ; 
'''' *^01. Jo. 457 ; 25 Cox, C. C. 67 ; 11 Cr. App. 

164, C. C. A. 


] prisoner has been tried, the Ct. of Criminal Appeal 
I will not interfere with the sentence imposed unless 
I the judge has gone wrong in principle, although 
members of the ct. may be of opinion that they 
would not have inflicted so severe a sentence. 
But where prisoner has pleaded guilty, the Ct. 
of Criminal Appeal are in as good, or in nearly as 
good, a position to consider what is the proper 
sentence on reviewing the sentence, as the ct. 
of trial is on its imposition, A therefore in such 
cases the Ct. of C’riminal Appeal will reduce a 
sentence which is in their opinion too severe. — 
R. V. Nu'n’ALL (1908), 73 J. P. 30 ; 25 T. L. IG 
76 ; 53 Sol. Jo. 64 ; 1 Cr. App. Rep. 180, C. C. A. 
Annotntion Refd. R. v. Hadeii (li)Oy), 2 (T. App. Rep. 14 8, 

6155. .] — The ct. will not interfere 

with a sentence unless it is apparent that the judge 
at the trial has proceeded upon wrong principles, 
or given undue wt*ight to some of the facts proved 
in evidence. It is not possible to allow appeals 
because individual members of the ct. might have 
inflicted a different sentence, more or* less severe 
(Lord Alvicustone, ('.J.). — R. v. Sldlow (1908), 
72 J. P. 391 ; 21 T. L. R. 751 ; 1 Cr. App. Rep. 
28, C. C. A. 

6156. — — .] — If the principle on which the 

ct. of trial passes sentence is right, tliis ct. will not 
inquire whether flu* sentence is one which they 
themselves would have tlioiight well lo pass 
(Channell, j.). — R. V. Maurice (1908), 1 Cr. 
App. Rep. 176, C. C. A. 

6157. .] — R. V. Hillier (1909), 2 Cr. 

App. Rep. 112, C. C. A. 

6158. .] — R. V. Shersiiewsky (1912), 

28 T. L. R. 364 ; 76 J. P. .To. 172, C. A. 

6159. .] — An isolated incorrect pas- 

sage in a summing up is not sufficient ground for 

I quashing a convi(;tion if the ct. is satislied that the 
I jury appreciate the proper question for them. 

I If is not fluj policy of this ct. to interfere 
I (with a sentence) if its members are of opinion 

Ln\T/\ o Riit, 


8.— DETERMINATION OF APPEALS 
AGAINST SENTENCE. 

Sub-sect. 1. — Alteration op Sentence. 

A. In General. 

6154. Trial Judge proceeding on wrong principles 
— Agreement with sentence not the test — Rule 
when prisoner has pleaded guilty.] — Where a 


slaughter & sentenced to ten years’ penal servitude. 
It appeared that applt. gave the deceased a 
“ clout ” under the left ear, kicked him when he 
was falling from the blow, & kicked him again 
I on the side of the head when he was lying on the 
! ground ; but the cause of the death of the deceased , 
! whose body was in a diseased condition, was the 
! fall following upon the “ clout.” Apxdt. when he 
I gave the “ clout ” was very drunk, in an excited 
1 condition from a fight he had just had with 


reuco book. Reap, at the time of the 
offence was employed on i>oIice duty. 
No record of the evidence was kept 
but the commanding officer in failing 
to keep such record, acted in strict 
accordance with the Defence Code . 
Upon a summons to review the pro- 
ceedings under Cape Provincial Divi- 
sion, 8. 190: — Held: assuming the 
commanding officer sat as an inferior 
ct. of justice to try resp., there had 
been no such irregularity in the pro- 
ceedings OH would justify an inter- 
ference with the conviction & sentence. 
— Union Government & Fisher v. 
West, 11918] App. D. 556. S. AF. 

PART XIV. SECT. 7. SUB-SECT. 11.— 
F. 

o. Perverse verdict — Whether view 
of trial judge conclusive.] — R. v. 
Brewster (No. 2) (1896), 2 Terr. L. 11. 
377.— CAN. 

J. — VOL. XIV. 


PART XIV. SECT. 8, SUB-SECT. 1.— A. 

d. Priitciples on which the court acts.] 
— A Ct. of Criminal Appeal should 
not interfere with a sentence l)ocause 
ct. might have inflicted a different 
sentence, more or less severe, nor unless 
the ct. sees that the sentence is 
manifestly excessive or inadequate. — 
8KINNERV. R. (1913), 16 C. L. R. 336. — 
AUS. 

e. — — .] — R. V. Malcolm, 11919] 
V. L. R. 596.— AUS. 

f . . ] — Deft, was convicted at 

the police ct. on a charge under Police 
Act, 1892, 8. 66 (3), that “ he did 
on Oct. 2, 1920, pretend to toll the 
fortune of J./* & was sentenced to 
tliree months* imprisonment with hard 
labour. On appeal It was contended 
on deft.*s behalf that the sentence 
was excessive ; — Held : there was no 
ground for interfering with the sen- 


tence. A Ct. of Criminal Appeal will 
be reluctant to interfere with sentences 
which do not seem to it to be wrong in 
principle though they may appear 
heavy to individual judges. -Ihher- 
wooD V. O’Brien (1920), 23 W. A. L. R. 
10.— AUS. 

g. .] — Semble : on an applica- 

tion for leave to appeal against a con- 
viction & sentence, where, for con- 
venience, the merits of the whole 
matter are argued, the ct. will not 
interfere with tlie sonteiice if tlie 
application for leave to appeal is re- 
fused. — R. V. Nicholls, [1922] 8t. R. 
Qd. 71.— AUS. 

h. .] — The ct., on an applica- 
tion on behalf of a convict under 
Criminal Code, s. 1055a, for revision 
of sentence passed, largely reduced 
the sentence passed on a charge of 
incest, on consideration of the peculiar 
conditions in the case. — R. v. Adamh, 

N N 
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Sect, 8. — Determination of appeals against sentence : 

Sub-sect, 1, A,, C, & D.] 

another man, & in pain from a wound in the eye. 
The deceased man waa only thirty-six years of 
age. On an appeal against this sentence: — Held: 
the Ct. of Criminal Appeal was not there to correct 
sentences on minor differences of opinion in the 
standard of punishment. They had to consider 
whether a wrong standard or principle had been 
applied in the particular case under consideration. 
In tliis case they thought the judge who had tried 
the case had allowed two circumstances to weigh 
with liim too much — (1) the fact that applt. did 
not give the deceased man a chance of “ putting 
up his hands,” & (2) that it made no difference to 
the offence whether the body of the deceased man 
was in a diseased condition. But such a condition 
might make the consequences of an assault more 
serious than could be anticipated. The sentence 
would be reduced from one of ten to one of three 
years’ penal servitude. — K. v, O’Connell (1909), 
73 .7 . P. 118 ; 2 (>. App. Rep. 11, C. C. A. 

6161. — — .] — For the purposes of sentence there 
may be a distinction between an actual receiver 
of stolen goods & one who, knowing them to be 
stolen, merely gets rid of them to scr(5en the tlncf. 
II. is not the function of this ct. to gauge nicely 
the terms imposed by the judges at the trial 
(Loud Alvehstone, C..!.). — R. v. Maxwell 
( 1909), 2 Or. App. Rep. 28, C. C. A. 

6162. .]— R. V, Wilson, No. 5010, ante, 

6163. .] — In this case we have experienced 

considerable difficulty. The Recorder imposed a 
long term of imprisonment, upon prisoner, believing 
that a short sentence would do no good ; & while 
it is true that only three previous convictions were 
proved against applt., on the other hand, he 

about himself. , 

We only interfere with sentences, as a general rule, 
when it appears that the sentence has proceeded 
upon some wrong principle (Lord Alverstone, 
C.J.). — R. V, Ross (1909), 3 Or. App. Rep. 198, 

C. 0. A. 

6164. .] — R. V, Kervorktan (1911), 7 

Cr. App. Rep. 96, C. C. A. 

Annotaliun : — ^efd. R. r. Caroiibi (1912), 7 Cr. App. Rep. 

i53. 

6165. .] — R. V. Williams (otherwise 

Embleton) (1916), 12 Cr. App. Rep. 11, C. C. A. 

6166. Or sentence manifestly excessive.] — 

R. V, Sheushewsky, No. 6158, ayde, 

6167. .] — We are loth to interfere 

with a sentence unless we come to the conclusion 
that it is one which no judge ought to have passed 
(Lord Reading, C.J.), — R. v, Friday (1914), 10 
Or. App. Rep. 34, C. C. A. 

6168. .]— R. V. Wolff, No. 6159, ante, 

6169. .] — R. V, Wilde & Jukes {alias 

West) (1914), 11 Cr. App. Rep. 34, C. C. A. 

B. Substitution f Variation and Correction of 
Sentences, 

6170. Whether fresh sentence can he substituted 
— Plea of guilty.] — R. v. Davidson, No. 6548, ante, 

6171. .] — R. V, Ettridge, No. 6549, 

ante, 

6172. Variation of sentence — Sentence reduced 
on one of several prisoners.] — If the ct. reduces a 


sentence passed on one of several prisoners jointly 
indicted, it will, in the absence of any reason for 
discrimination, reduce it in the case of the others. — 
R. V. Boxall, Hammersley & Marston (1909), 
2 Cr. App. Rep. 175, C. C. A. 

6173. .]— R. V. Brenner (1915), 11 

Cr. App. Rep. 203, C. C. A. 

6174. .] — Sentence reduced in view 

of mitigation of that of another deft. — R. v, 
Hickson (1921), 16 Cr. App. Rep. 47, C. C. A. 

6175. Sentence based on misleading evi- 

dence.] — Applt. was convicted of attempted 
larceny & sentenced to two years’ detention under 
the Borstal system. Applt. & his mother, who 
were desirous that he should be sent to Borstal, 
had misled the ct. as to his age. Prisoner was 
over 21 years of age, & therefore ineligible for 
punishment under the Borstal system. 

The sentence must be varied to one of four 
months’ imprisonment with hard labour {per 
Cur.). — R. v. Burke (1913), 9 Cr. App. Rep. 222, 
C. C. A. 

6176. To carry out intention of trial Judge.] 

— In order that the intentions of the trial judge 
should be carried out the ct. will reduce a sentence. 
— R. V. Rouse (1914), 10 Cr. App. Rep. 179, 

C. C. A. 

6177. .] — When sentence has been 

passed under a misunderstanding of relevant 
facts, the Ct. of Criminal Appeal will give effect 
to what it believes would have been the judgment 
of the trial judge if he had been cognisant of the 
true facts. — R. v, Platt (1915), 11 Cr. App. Rep. 
172, 0. C. A. 

6178. When one of several convictions 

quashed.] — When one of two or more convictions 
^ quashed, sentence may be reduced.— R. v, 

6179. Correction of 'sentence — Mistake as to 
prisoner’s antecedents.] — W., aged sixteen, was 
convicted of stealing a lady’s bag from her person. 
It appeared that he had been sentenced to four- 
teen days’ imprisonment for embezzlement six 
months previously. W. was now sentenced to 
two years’ imprisonment wdth hard labour, & he 
was recommended for treatment under the Borstal 
system. Before sentencing him, the judge said, 
” They say that they cannot do anything with you 
at home.” It appeared that this remark had been 
made with reference to another person, D., & that 
the judge, in sentencing W., was under the 
impression that a bad character given to D. 
applied to W. The ct. reduced the sentence to 
six months’ imprisonment with hard labour, to 
date from the conviction. — R. v, Whiteman 
(1909), 73 J. P. 102 ; 2 Cr. App. Rep. 10, C. C. A. 

6180. .] — When the police reports, 

after conviction, of a prisoner’s antecedents were 
found on appeal to be incorrect & the sentence 

I passed was evidently increased by reason of the 
! misleading statements made, the sentence of 
1 three years’ penal servitude was reduced to one of 
I fifteen months’ imprisonment with hard labour. 
— R. V. Elley (1921), 85 J. P. 144 ; 15 Cr. App. 
Rep. 143, C. C. A. 

6181. Misapprehension of effect of sentence 

— ^Modified Borstal.] — The ct. will correct a sen- 
tence passed under a misapprehension of its 


[1921] 3 W. W. R. 854 ; 66 D. L. R. 
211 ; 36 Can. Cr. Caa. 180 ; 17 Alta. 
L. R. 52.— CAN. 

k. No reduction of lawful sentence 
— Unless circumstances peculiar .} — In 
ursnanoe of a common purpose 
etween K., the driver of a motor-car, 
& himself, C., an employee of a motor 
garage, took a tin of petrol from Ills 


employer’s store & without removing 
it from the employer’s premises placed 
It in another portion of those premises. 
The employer becoming aware of the 
removal took back the tin of petrol 
&, substituted for it a tin of petrol & 
water, the contents of which in 
accordance with an arrangement be- 
tween C. & himself, K. poured into the 


car : — Held : the ct. will .not alter a 
lawful sentence imposed by a magis- 
trate unless there are peculiar cir- 
cumstances in the case. A sentence 
of imprisonment without the option 
of a fine, passed by a ma^trate on 
first offenders confirmed. — R. v, 
Carelse & Kay, [1920] C. P. D. 471.— 
S. AF. 
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effects. — R. v. Smith (1913), 9 Or. App. Rep. 117, 

0. O. A. 

Annotation : — Folld. K. v. Lee (1913), 9 Cr. App. Rep. 144. 

6182. Mistake in record.] — The ct. will 

correct a sentence due to a mistake in the record. — 
R. V. Maloy (1914), 10 Cr. App. Rep. 52, C. 0. A. 

6183. .] — Where, though the prosecu- 

tion has abandoned a count in the indictment, a 
general verdict has been returned, the ct. may 
amend the record of the verdict. — R. v, Proctor, 
R. V, Whitfield, R. v. Morrison (1923), 17 
Cr. App. Rep. 124, C. C. A. 

6184. Clerical error in indictment.] — A 

clerical error in an indictment may be a ground 
for reducing sentence. — R. v. James (1922), 17 
Cr. App. Rep. 10, C. C. A. 

6185. Imposed by mistake.] — Where 

hard labour has been, by mistake, inflicted in 
respect of a common law offence for which it 
cannot be imposed, the sentence will be reduced. — 
R. IK Carney (1914), 10 Cr. App. Rep. 79, C. C. A. 

6186. .] — The ct. will rectify a sen- 

tence inadvertently passed. — R. v, Neary (1911), 
10 Cr. App. Rep. 209, C. C. A. 

6187. Misapprehension of plea by 

prisoner.] — The ct. will correct a sentence inflicted 
under a misapprehension of deft.’s plea. — R. v. 
Hirst (1914), 10 Cr. App. Rep. 282, C. C. A. 

C, Oil Account of Facts not before Trial Judge. 

6188. Good character of prisoner.] — The ct. will 
take into consideration the fact that applt. did 
not put his good character in issue at the trial. — 
R. V. Francis (1908), 1 Cr. App. Rep. 259, C. 0. A. 

6189. .] — R. V. Bruce (1913), 9 Cr. App. 

Rep. I(i8, C. C. A. 

6190. .] — The ct. may consider evidence of 

character not given at the trial. — R. v. Murch 
(1913), 9 Cr. App. Rep. 214, C. C. A. 

6191. .] — Sentence mitigated in view of 

favourable facts not known to the judge at the 
trial.-— R. v. Yahdley (1918), 13 Cr. App. Rep. 
131, C. C. A. 

6192. .] — Mitigation of sentence in view 

of meritorious conduct not known to the ct. of 
trial. — R. v. Marrows (1918), 13 Cr. App. Rep. 
207, C. C. A. 

6193. Bad character of prosecutrix.] — R. v. 

Dickinson, No. 5557, ante. 

6194. Owing to plea of guilty.] — If, owing to a 
plea of guilty, the judge at the trial has not all the 
facts before him, the Ct. of Criminal Appeal may 
interfere. — R. v. Sneasby (1909), 2 Cr. App, Rep. 
178, C. C. A. 

6195. .]— In view of facts not disclosed to 

the judge at the trial on a plea of guilty a sentence 


may be reduced. — R, v. Adams (1910), 12 Cr. App. 
Rep. 139, C. 0. A. 

6196. Period of honesty by prisoner.] — The 

ct. may mitigate sentence on evidence of a period 
of honest work, not before the ct. of trial. — R. v. 
Kendrick (1911), 6 Cr. App. Rep. 117, C. C. A. 

6197. Established by witnesses on appeal.] — R. 
V. Lane (1911), 6 Cr. App. Rep. 136, C. C. A. 

6198. .] — R. V. Holder (1911), 7 Cr. App. 

Rep. 59 ; 75 J. P. Jo. 509, C. C. A. 

6199. .] — R. V. Sanders (1913), 9 Cr. App. 

Rep. 179, C. C. A. 

6200. Information as to crime volunteered by 
prisoner.] — R. v. Porter (1913), 9 Cr. App. Rep. 
213 ; 77 J. P. Jo. 557, C. C. A. 

6201. Lengthy detention before trial.] — Mitiga- 
tion of sentence in view of lengthy detention before 
trial not known to trial judge. — R. v. McCulloch 
(1914), 11 Cr. App. Rep. 51, C. C. A. 

6202. Prisoner’s state of health.] — A sentence 
may be reduced in view of prisoner's state of liealth 
which was not before the judge at the trial. — R. 
V. Ryle (1915). 11 Cr. App. Rep. 312, C. C. A. 

6203. .] — Applt. had been sentenced to five 

yeai*s’ penal servitude for performing an operation 
to procure abortion, resulting in the dtiath of the 
woman. He had pleaded “ not guilty ” to the 
original indictment for murder, but had afterwards 
l^leaded guilty " to the charge of manslaughter. 
He was eighty-one years of age, infirm &. shaky, 
& had from a time before the trial been in the 
infirmary in a neurasthenic condition & was said 
to be, if anytliing, worse since lus admission: — 
Held : the ct. was in a better position to gauge 
applt.’s condition than the judge at the trial, &; 
without interfering will I his discretion the sentence 
would be reduced to one of two yc'ars’ imprison- 
ment. — R. V. Ferroa (1919), 11 (Jr. Apj). Rep. 
39 ; 83 J. P. Jo. 207, C. C. A. 

J). Other Cases 

6204. Pending charges — Consideration of — Con- 
sent of prisoner.] — I’ending charges against applts. 
will not be taken into consideration by Ct. of 
Criminal Appeal in passing sentence unless they 
consent. — R. v. Werner & Cookes (1909), 3 
Cr. App. Rep. 93, C. C. A. 

6205. .] — In considering the seveiity 

of a sentence, the ct. may take into account the 
fact that an untried indictment is pending against 
applt., & may inquire whether he confesses it. — 
R. V. Smjtii (1911), 0 Cr. App. Rep. 201, C. C. A. 

6206. Remanet sentences — Cannot be con- 
sidered.] — The ct. has no jurisdiction over rernauet 
sentences. — R. v. Williams (1909), 3 Cr. App. 
Rep. 2. C. C. A. 


PART XIV. SECT. 8, SUB-SECT. 1.— B. 

6185 i. Correction of sentence — Im- 
posed by mistake.] — W. & L. were 
chargred on information with robbery. 
The evidence showed that they had 
committed the offence in company. 
They were found guilty & sentenced to 
imprisonment &; to a whipping & 
doling respectively. 

Prisoner's counsel took no objection 
to the sentence. The sect, under 
which they were charged did not 
authorise whipping or doming, although 
the sect, dealing with robbery in 
company does so. The error was not 
discovered until the sittings had been 
closed. When the Judge discovered 
the error, he re-opened the ct., recited 
the sentences & stated a case : — Held : 
the sentences must be amended by 
sti iking out so much as directed the 
whipping & dogging. — R. v. Wisher 
(1896), 7 Q. L. J. 62.— -AUS, 


l. No inquiry \i7ito prisoner's 

antecedents — Left to executive to deter- 
mine.] — \Vhen passing sentence on a 
prisoner who had been convicted of 
using certain materials for the purpose 
of forging a £5 bank-note, judge said 
he was passing the maximum sentence 
of 14 years' penal servitude on prisoner, 
leaving it to the executive to determine 
when his history was known, the length 
he would have to serve. One of the 
Crown witnesses said that prisoner 
admitted to him that he had produced 
spurious money in other countries. 
Beyond this nothing wm known 
against prisoner who had only been 
in Australia a few montlis : — Held : 
infliction of the maximum penalty was 
contrary to the principles wlilch have 
always guided judges in determining 
sentences. — R. v. Bktxino (1913), 13 
S. R. N, B. W. 028 ; 30 N. S. W. W. N. 
169.— AUS. 

m. Sentence erroneous in law.] 


— A prisoner convicted under 46 
Viet. No. 17, 8. 98, was sentenced to 
two years' imprisonment. The lowest 
sentence that could bo legally passed 
was three years' penal servitude:-- 
Held : the defect was not amendable 
under 46 Viet. No. 17, s. 427, & judg- 
ment must bo reversed. — Hume v. 
R. (1888), 9 N. S. W. L. R. 168.— AUS. 

n. .] — Deft, was con- 

victed under the Speedy Trials Act, 
Criminal Code, I'art 18, of fraudulently 
abstracting electricity to the value of 
some $13.40 from the St. J. Co., & 
was sentenced to two years' imprison- 
ment & to pay a fine of $1,000, one- 
half of which was ordered to be paid 
to the St. J. Co. On appeal : — Held : 
the sentence was erroneous in law, & 
the case was remitted to the ct. below 
with directions to impose a sentence 
of six mouths' imprisonment &; a flne 
of $500.00. — R. V. Sperdaees (1911), 
40 N. B. R. 428 ; 9 E. L. R. 433.— CAN, 
N N 2 
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Sect. 8. — Determination of appeals against sentence : 

Sub-sect. 1, D. ; sub -sect. 2. Sects. 9 cfc 10.] 

6207. Mitigation by Home Secretary — Ground 
for not interfering with sentence — Habitual 
criminal.] — it. v. Morton (1909), 2 Cr. App. Rep. 
145, C. O. A. 

6208. .] — The ct. will not interfere 

with a sentence, mitigation of which would more 
properiy be effected by the royal prerogative. — 
K. V. Steane (1918) 18 Cr. App. Rep. 55, C. C. A. 

6209. Irregularity at trial not affecting sentence.] 
— It is not a ground for granting leave to appeal 
against sentence that, after conviction, informa- 
tion has been given to the ct. of alleged previous 
convictions of prisoner without strict proof 
thereof, where there is no reason to believe that 
the term has been increased in view of such 
information. — R. v. Pearson (1910), 5 Cr. App. 
Rep. 188, C. C. A. 

Sub-sect. 2. — Frjvolous Appeals and*In(^rease 
OF Sp:ntence. 

6210. Frivolous appeals —Sentence unaltered.l — 

R. V. Hooper, R. v. Thomas (1908), 1 Cr. App. 
Rep. 109 ; 72 ,J. P. Jo. 400, C. C. A. 

6211. .] — R. V. Roth WELL (alias Miller) 

(1922), 10 Cr. App. Rep. 104, C. C. A. 

6212. Sentence increased.] — In this case S., 

who was convicted of shooting a fellow passenger 
in the train with the intent to murder him, applied 
for h^ave to appeal against his sentence of twelve 
years’ penal servitude. Jjcave was granted that 
the (piestion of the sulTiciency of the sentence 
might be consid(u*ed, A the case being that of a 
most deliberate attempt to murder, the ct. in- 
creased the sentence from one of twelve to one of 
fifteen years’ penal servitude. — R. v. Simpson 
( 1910), 75 J. P 50 ; 5 Cr App. Rep. 217, C. C. A. 

6213. .] — R. V. Cotton (1921), 15 

Cr. App. Rep. 142, C. C. A. 

6214. .] — In the case of frivolous 

appeals against sentence tlui ct. will exercise its 
power of increasing sentence.— R. v. Pickering 
( 1921), 15 Cr. App. Rep. 175, C. C. A. 

6215. .] — R, V. Massey (1921), 10 

Cr. App. Rep. 85, C. C. A. 


Sect. 9.— POWER TO VARY VERDICT. 

6216. Murder — To manslaughter.] — R. v. 

Letenock (1917), 12 Cr. App. Rep. 221, C. C. A. 

6217. .] — R. V. Ward (1922), 17 Cr. 

App. Rep. 05, C. C. A. 

6218. To special verdict of Insanity — 

Criminal Appeal Act, 1907 (c. 23), s. 5 (4).] — R. 
V. COELHO (1914), 80 T. L. R. 535 ; 18 Cr. App. 
Rep. 210, C. C. A. 

6219. .] — Applt. was convicted 

of murder & sentenced to death. He appealed 
against the conviction. The Ct. of Criminal 
Appeal, being of opinion that the evidence showed 
that at the time of committing the act charged 
against him he was insane : — Held : the proper 
course for the ct. to pursue was that provided by 


sect. 5 (4) of the above Act, namely, to quash the 
sentence passed at the trial, & to order applt. to 
be kept in custody as a criminal lunatic. — R. v. 
Gilbert (1914), 84 L. J. K. B. 1424 ; 112 L. T. 
479 ; 24 Cox, C. C. 586 ; 11 Cr. App. Rep. 28, 
C. C. A. 

6220. Wounding with intent to do grievous 
bodily harm — To unlawful wounding.] — R. v. 

Parks (1914), 10 Cr. App. Rep. 50, C. C. A. 

6221. Unlawful wounding — To assault occasion- 
ing bodily harm.] — R. v. Cameron (1914), 10 
Cr. App. Rep. 198, C. C. A. 

6222. Carnal knowledge — To Indecent assault.] — 
R. V. Pitts (1912), 8 Cr. App. Rep. 126, C. C. A. 
Atinoiaiion: — Mentd. K. v. Dossi (1918), 87 L. J. K. B. 

1024. 

6223. Riot — To assault.] — R. v. Wong Chey, 
etc. (1910), 6 Cl*. App. Rep. 59, C. C. A. 

6224. Larceny from the person — To simple 
larceny.]— H. v. Taylor, [19111 1 K. B. 074 ; 80 
L. J. K. B. 811 ; 75 J. P. 126 ; 27 T. L. R. 108 ; 
6 Cr. App. Rep. 12, C. C. A. 

6225. Obtaining by false pretences — To attempt- 
ing to obtain.] — R. v. D argue (1911), 6 Cr. App. 
Rep. 261, C. C. A. 

6226. .]— R. V. Markton (1918), 18 

Cr. App. Rep. 208, C. C. A. 

6227. Larceny by a trick — Not to obtaining by 
false pretences.] — On an indictment for larceny 
by a trick, if the facts proved establish only an 
obtaining by false pretences, the ct. will not sub- 
stitute the latter verdict unless it is satisfied in 
accordance with Criminal Appeal Act, 1907 (c, 23), 
s. 5 (2), that the jury “ must,” on a proper direc- 
tion, have so found. — R. v. Collins (1922), 128 
L. T. 81 ; 87 J. P. 00 ; 67 Sol. Jo. 867 ; 27 Cox, 
C. C. 322; 17 Cr. App. Rep. 42, C. C. A. 

6228. Larceny — To receiving stolen property.] — 
Four persons were (diarged in two counts of an 
indictment with larceny of lead piping at common 
law &/ receiving it well knowing it to have been 
stolen. The evidence showed that the first 
prisoner* stripped the lead piping from a house, 
the second & third prisoners carried it away to the 
fourth prisoner. Th(^ first prisoner was acquitted 
upon the ground that he was not guilty of larceny 
at common law, but only under Larceny Act, 
1861 (c. 96), s. 31, for which offence he was not 
indicted. The jury found the second & third 
prisoners guilty of larceny & the fourth of receiv- 
ing : — Held : the jury upon the evidence would, 
if their attention had been called to the particular 
point, have convicted the three prisonei‘s of 
receiving, & therefore under Criminal Appeal Act, 
1907 (c. 28), bs. 4 (1), 5 (1), the appeal would be 
dismissed, prisoners being properly convicted of 
receiving. — R. v. Cooper, Shea & Stocks (1908), 
24 T. L. R. 867 ; 1 Cr. App. Rep. 88 ; 72 J. P. Jo. 
365, C. C. A. 

6229. Receiving stolen property — To larceny.] — 

If on an indictment for larceny & receiving the 
jury return only a verdict of the latter, without 
sufficient evidence to constitute that offence, the 
ct. will, on a review of the whole facts, substitute 
a verdict of the former charge. — R. v. Smith 
( 1923), 17 Cr. App. Rep. 133, C. C. A. 


PART XIV. SECT. 9. 

o. Assault on constable in e-xecu- 
lion of duty — To assault at common 
law .] — A coiiHtable in uniform on his 
way from his beat to his home at 
11.20 p.m. saw five younjar men standing 
at the corner of a street & said to them, 
“ Are you not away to bed yet, boys 1 ** 
As he was walking away one of them 
threw a bottle at him which struck 
his head & inflicted a serious wound : — 


Held : the constable when assaulted 
was not “ in the execution of his duty ” 
within Prevention of Crimes Act, 
1871, s. 12, & consequently that the 
assailant was not guilty of the statutory 
ofience created by that sect. & the 
case was not one appropriate for the 
exercise of the power conferred by 
Summary Jurisdiction Act, 1908, s. 75, 
& find accused guilty of an assault at 
common law. — ^Monk v. Strathern, 


[1921] S. C. (J.) 4.— SCOT. 

p- Principal offence — • To abet- 
ment of offence .] — It is not a universal 
rule that in no case can an appellate 
ct. convict an accused of abetment, 
when ho was charged only with the 
principal offence. But it is discre- 
tionary with the appellate ct. to allovv 
such fresh charge being tried on aimeal. 

INDAR ClIANU V. R. (1915), I. L. R. 

42 Calc. 1094.— IND. 
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6230. General verdict of housebreaking, larceny 
& receiving — To receiving only.] — R. v, George, 
No. 5817, ante, 

6231. Obtaining credit & goods by false pretences 
— To obtaining credit only.] — R. v, Norman, [1915] 

I K. B. 341 ; 84 L. J. K. B. 440 ; 112 L. T. 784 ; 
79 J. P. 221 ; 31 T. L. R. 173 ; 24 Cox, C. C. 681 ; 

II Cr. App. Rep. 58, C. C. A. 

AnnotcUiom : — Consd. R. v. Smith (1915), 11 Cr. Aiip. Rep. 
81. Refd. R. V. Pickering (1921), 15 Cr. App. Rep. 175. 

6232. Obtaining goods & credit by false pretences 
& obtaining credit by fraud — To obtaining credit 
by fraud only.] — R. v, Johnston, No. 6081, ante. 


Sect. 10.— POWER TO ORDER VENIRE DE 
NOVO. 

6233. When awarded — Mistrial.] — R. v. Dick- 
man, No. 5776, ante. 


6234. Unqualified juror.] — R. v. 

Wakefield, No. 6100, ante, 

6235. Plea of guilty improperly entered.] — 

R. V, Baker, No. 6094, arite, 

6236. .] — R. V, Ingleson, No. 6096, 

ante, 

6237. .] — R. V, Golathan, No. 6097, 

ante, 

6238. Joint trial of persons separately 

indicted.] — C rane v. Public Prosecutor, No. 
6090, ante, 

6239. Whether power to order new trial.] — R. 

V, Dyson, No. 6007, ante. 

6240. .] — R. V. Dibble (alias Corcoran), 

No. 5877, ante, 

6241. — — .] — Fresh evidence, not strong enough 
to quash a conviction, iniglit induce the ct., if it 
had the power, to grant a now trial, — R. v. Col- 
CLOUGH (1909), 2 Cr. App. Rep. 84 ; 73 J. P. Jo. 
147, C. C. A. 


PART XIV. SECT. 10. 

q. Whether power to order new 
trial — Fehmu .] — Tlic ct. lias power, 
under Criininal Statute, No. 2113, to 
grant new tiials in easeH of felony ; be 
order may he made at the time of 
qiiashiug first (jonviotioii. — II. r. 
Wttkian (18()8). 5 \V. W. be A’B. 7.— 
AUS. 

6239 i. .] — The ct. has no power 

to order a new trial in a criminal ease 
reserved niider 14 be 15 Viet. c. 13. — 
R. V. Baby (1855), J2 U. C. R. 310.— 

CAN. 

6239 ii, .] — R. r. Healky (1856). 

3 N. S. K. (2 Thom.) 331.— CAN. 

6239 iii. .J — Defts. having h(;en 

convicted on an indictment for nuisance 
which had been removed into the 
Queen’s Bench by certiorari, moved 
foi a new trial, which was refused : — 
Held : no api)eal would lie to a ct. 
from tlie judgment refusing the new 
trial, & it could make no diil’erence 
that the indictment had been removed 
by certiorari, & tried on the civil side. — 
R. i\ Londox Citv (1888), 15 A. R. 
414.— CAN. 

r. Supreme Court, Neiofourid- 

land.] — The Siiiireme Ct. of New- 
fonmiland possesses all the powers 
of the Ct. of Q. B. in England, & can 
therefore legally order a new trial in a 
criminal case. — H. v. Ht. John (1801), 

4 Nfld. L. R. 598.— NFLD. 

s. When awarded.] — Wheio 

after conviction for u capital oll'ence, 
the proceedings were discovered to 
have been illegal, there having been 
no associate judge sitting in ct. during 
the trial, on motion on behalf of tlie 
Cro^vii, the indictment & conviction, 
with prisoner, were brought up on 
certiorari be habeas corpus, & an order 
made sotting aside all such proceed- 
ings, & remanding prisoner to custody, 
with a view to a new trial. — R. v. 
Sullivan (1857), 15 U. C. R. 198.— 
CAN. 

t. — — .] — On a trial for 

felony the jury cannot be allowed to 
separate daring the progress of the 
trial, & where 8uc*,h separation takes 
place it is a mistrial, & the ct, may 
direct that the party convicted be 
tried again. — R. v. Derrick (1879), 
2 L. N. 214 ; 23 L. C. J. 239.— CAN. 

a. .] — The grounds on 

which new trial should be granted by 
the ct. under sect. 689 must be those 
which a ct. of civil jurisdiction would 
consider sufficient. — Sleator v. R. 
(1914), 16 W. A. L. R. 113.— AUS. 

b. . 1 — R. V. CnUBBS 

(1864), 14 C. P. 32.— CAN. 

c. .] — Withholding from 

the ct. confessions made before the 
coroner, for fear that they would pre- 
judice prisoner, would render appli- 
cation for a new trial irregular. — R. v. 


Finkle (1865), 15 C. 1\ 453.— CAN. 

d. ■ — ■ — .1 — 11. u. Seddons 

(1806), 16 C. P. 389.— CAN. 

e. — ^.1— R. V. Slavin (1866), 

17 C. V. 205.— CAN. 

— ^ — •.]“ • Where points of 

law were reserved under 11 be I.-") 
Viet. (!. 3, & prisoner, besides relying 
upon them, moved for a new trial, 
tin* et . refused to grant it, though the 
evidence was slight. — It. v. Hambly 
(1859), 16 U. C. K. 617.--CAN. 

g. — .1 - The ct. will 

not ill criminal cases grant a new 
trial, imless the verdict is clearly 
wrong, even though tho evidence 
on which the prisoner is convicted 
would equally justify his acquittal, for 
iJie jury are to judge of tho preponder- 
ance of the ovidenoo be their llnding 
will not be disturbed.— R. v. McEluov 
(1864), 15 O. P. 116.— CAN. 

h. .J — One of the pris- 

oner’s counsel w'hile addressing tlie 
jury at tho close of the case, was 
suddenly seized with a fit, & incapaci- 
tated from i>ro(^ceding further. No 
adjournment was applied for, hut tho 
other, who was the senior counsel, 
continued the address to tho jury on 
prisoner’s behalf, without raising any 
objection that ho was placjed at a 
diHadvantago by reason of his {‘ol- 
leagiK^’s disability. It did not appear 
that prisoner had been prejudiced by 
tho ahseiice of tho counsel alluded to : 
— Jlcld : no ground for a new trial. — 
R. u. Pick (1860), 16 C. P. 379.— CAN. 

— — Where, on the 

trial of prisoners indicted for breaking 
8: entering a. bank, the jury disagreed, 
& there was no time left for a second 
trial during the then sittings of the 
ct. : — Jlcld : a trial could l)c obtained 
by the issue of a commission by the 
Govt., &. the et. could not order a new 
trial of the cause, nor discharge 
prisoners on their own recognisances, — ■ 
R. u. Watson (1876), 11 N. «. R. (2 
R. & C.) 1.— CAN, 

1. — ■ — .] — In a criminal case 

reserved the C’t. of Q, B. deferred 
pronouncing judgment, on tho verdict 
against prisoner, being in doubt as to 
t-iie legality of the admission of certain 
evidence, & ordered a new trial. — R. v. 
Lalibkrte (1878), 1 S. C. R. 117.— 
CAN. 

n:,, .) — Case stated at in- 

stance of Crown after trial be acquittal 
of accused on a charge of theft : — • 
Held : there was possession under 
Criminal Code, s. 989, as steer in 
question was in accused’s herd, a small 
compact one, in charge of his son, — 
R. V. Dubois (1909), 12 W. L. R. 560.— 
CAN. 

n. .] — Where judge, at 

trial, rules that evidence tendered 
I for defence which is material, & is 


Hiicli that, if the jury believe it, they 
will not bo jiiKliiled in convicting 
accused, is properly admissible-, but 
counsel for Crown tells jury that that 
C'videnee is not admissihlo & should 
nol liave been allowed, & jury tlnd a 
verdict of “ guilty,” a new trial 
should be grant.cMl, because the Jury 
may have be(m letl, by the statement 
of counsel, to IxJieve that they should 
pay no attention lo that evidence in 
coiisidering their verdict. — R. r. Webb 
(1914), 27 W. L. 11. 313.— CAN. 

o. .] * Where an accused 

is found guilty on all of several in- 
eonsisterit eonnts be is clearly guilty 
of one be is to be punished on one only, 
a new trial should not ordered, but 
he shoidd be given the minimum 
seidonce prescribed for the olTeiices 
charged in the scv(U’al counts. — II. v. 
Kelj.y (1910), 35 W. L. U. 40; 11 
W. W. R. 10.— CAN. 

p. .] — Under Criminal 

Code the (’rouii has the same privilege 
as an accused person of securing a now 
trial if tho Cl . of Appeal is of oiiinion 
that a mistake has been made be that 
in consequonco thereof a sulistantial 
wrong has been done in the method by 
which the ilnal result of the trial was 
arrived at. — U. r. Nicklk, 119201 3 
W. W. K. 1016 ; 10 Alta. L. R. L. I ; 
34 Can. Crim. Cas. 15. — CAN. 

aa. .] — R. V. Saleh (1908), 

27 N. Z. L. R. 715.— N.Z. 

bb. After acquittal .] — Qn. : 

whether it is proper to grant a new 
trial, whore an individual or a eorpri. 
has been once acciuitted on an indict- 
ment, even in cases of misdeimjaiiour. — 
K. V. Grand Trunk Ry. Co. (1857), 
15 U. C. U. 121.— CAN. 

cc. — .] — WhetiKU' or not the 

ct. should order a now trial after an 
acquittal dependH on whether or not 
there was evidence upon wldch the 
judge could have reasonably convicted 
if he had not been led to aixpiit by his 
mistaken view of the law. If on 
perusal of tho evidence tlie ct. is of 
opinion that there was such (widenee 
it should order a now trial ; otherwise 
the acquittal should stand. — K. v. 
Shavciiook, [1923] 2 W. W. R. 108 ; 
39 Can. Crim. Cas. 386. — CAN. 

dd. Jury not unanimous.] — 

Upon motion for new trial : — Held : 
affidavits made by some of the jurors 
that the jury were not unanimous, 
but believed that the verdict of tho 
majority was sufficient, could not be 
received as ground for new trial. — 
R. V. Fellowes (1859), 19 U. C. R. 
48.— CAN. 

ee. Joint trial of persons 

separately indicted.]— Motion on behalf 
of defts., M. & F., tried together & 
convicted of burglary be theft, for a 
now trial, made by consent of the trial 
judge under Code, s. 1021. It was 
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Skct. 11.— the court in RELATION TO THE 
HOME SECRETARY. 

6242. Powers of Home Secretary — Unaffected by 
Criminal Appeal Act, 1907 (c. 23).] — The Home 
Secretary’s powers are untouched by the above 
Act. — R. V, Fairbrother (1908), 1 Cr. App. Rep. 
233, C. C. A. 

6243. Decision of Home Secretary — Not subject 
of appeal to Court of Criminal Appeal.] — R. v. Lord, 
No. 5543, ante, 

6244. .]— R. V. Keating, No. 5547, 

ante. 

6245. .] — R. V, Twynham, No. 5544, 

ante. 

6246. Reference by Home Secretary to Court of 
Criminal Appeal — Criminal Appeal Act, 1907 
(c. 23), s. 19 (a) — Case dealt with as an ordinary 
appeal.] — R. v Dickman, No 5776, ante. 

6247. .] — This case was referred 

to the ct. by the Home Secretary under the pro- 
visions of sect. 19 (a) of Criminal Appeal Act, 
1907 (c. 23) ; it does not seem to be a case in which 
this ct. can possibly interfere. Cases of this kind 
are referred to us as if they were appeals, & cannot 
be treated upon considerations different from 
those which are applicable in the case of appeals 
(Lord Alverstone, C.J.). — R. v. Allen &; 
Winter (1910), 5 Cr. App. Rep. 225, C. C. A. 

6248. Petition against sentence only.] 

— Prisoners who have petitioned the Home 
Secretary against their sentence, & whose petitions 
are referred to the Ct. of Criminal Appeal under 
sect. 19 of Criminal Appeal Act, 1907 fc. 23), must 
be deemed to be applts. in respect of their sentence 
only. — R. V. Smith, R. v. Wilson, [1909] 2 K. B. 
756 ; 79 L. J. K. B. 4 ; 101 L. T. 126 ; 73 J. P. 
407 ; 22 Cox, C. C. 151 ; 2 Cr. App. Rep. 271, 
C. C. A. 

Annotations : — Mentd. 11. v. Kabjohns (1913), 109 L. T. 414 ; 

U. V. Collins (1923), 17 Cr. App. Hep. 105. 

6249. Conviction as incorrigible 

rogue.] — R. v, Johnson, No. 5535, ante. 

6250. Reference to Home Secretary by court — 
When no appeal entered — Against sentence.] — The 
ct. will call the attention of the Home Secretary 
to a sentence not appealed against which it thinks 
too severe. — R. v. Whaley (1914), 10 Cr. App. 
Rep. 22, C. C. A. 

6251. For release of prisoner — Detained on 

account of ill-health.] — The chairman sent applt. 
to prison in the interests of his health. He 
received a medical report that applt. ’s health had 
much improved since he came to the prison, but 
that he was not yet fit to be released, as, if he 
were, he might make another attempt on his life. 
We will alter the imprisoimient to the first division 
&; report to the Home Secretary, that he should 
be released as soon as the doctor reports that it is 
safe to do so (Bray, J.). — R, v. Saunders (1913), 
9 Cr. App. Rep. 119, C. C. A. 


Sect. 12.— PROCEDURE ON REVERSAL OF 
DECISION BY HOUSE OF LORDS. 

6252. General rule.] — On an indictment for 
incest under Punishment of Incest Act, 1908 


(c. 45), evidence is admissible to prove the exist- 
ence of a guilty passion between accused & of 
carnal intercourse before the Act was passed. 

Order of Ct. of Criminal Appeal quashing the 
conviction reversed. 

Upon an appln. subsequently made to Ct. of 
Criminal Appeal : — Held : the proper procedure in 
applying the above decision of the House of Lords 
was by appln. to Ct. of Criminal Appeal to amend 
its record by expunging the order setting aside 
the verdict, & to make an order for the arrest of 
the accused persons. — R. v. Ball, [1911] A. C. 
72 ; 104 L. T. 48 ; 75 J. P. 184 ; 27 T. L. R. 162 ; 
55 Sol. Jo. 190 ; 22 Cox, C. C. 370 ; 6 Cr. App. 
Rep. 49 ; suh nom. Public Prosecutions Direc- 
tor V. Ball (No. 2), 80 L. J. K. B. 693, C. C. A. 

6253. .] — R. V. Leach (1912), 7 Cr. App. 

Rep. 172, C. C. A. 

6254. .] — R. V. Thompson (1918), 13 Cr. 

App. Rep. 97, C. C. A. 


Sect. 13.— USE OF SHORTHAND NOTES OF 
TRIAL. 

6255. Effect of absence or insufficiency — Criminal 
Appeal Act, 1907 (c. 23), s. 16 (1).] — R. v. Rutter, 
No. 6084, ante. 

6256. .] — Application was made for 

leave to ai)peal against conviction upon the ground 
that no sufficient shorthand note of the proceed- 
ings at the trial was forthcoming, contrary to 
Criminal Appeal Act, 1907 (c. 23), s. 16 (1) : — 
Held : that Act is directory only, & the absence 
or insufficiency of a shorthand note of the trial 
does not make the trial improper, or confer an 
absolute ground for appealing, although, where 
there is ground for questioning the legality or 
propriety of a conviction or sentence the absence 
or insufficiency of a shorthand note may become 
material. — R. v. Elliott (1909), 100 L. T, 977 ; 
25 T. L. R. 572 ; 2 Cr. App. Rep. 171 ; 73 J. P. Jo. 
252, C. C. A. 

6257. Whether conclusive — Discrepancy between 
judge’s note & shorthand note.] — R. v. Beauchamp, 
No, 6027, ante. 

6258. As to evidence given at the trial.] — 

Wliere it is uncertain whether certain evidence has 
been given before the jury, the ct. will be guided 
by the shorthand notes, especially when combined 
with the judge’s own notes, unless there are grave 
reasons for departing from this practice. — li. v. 
Rimes (1912), 28 T. L. R. 409 ; 7 Cr. App. Rep. 
240 ; 76 J. P. Jo. 220, C. C. A. 

6259. What should be included — Judge’s sum- 
ming up.] — The shorthand notes of the proceedings 
at the trial of a prisoner which are required to be 
taken by Criminal Appeal Act, 1907 (c. 23), s. 16, 
should include a note of the summing up. — R. v, 
Benne^pt (1909), 25 T. L. R. 528 ; 2 Cr. App. Rep. 
152 ; 73 J. P. Jo. 252, C. C. A. 

6260. Statements & incidents of trial.] — R. 

V. Austin & Davies, No. 6108, ante. 

6261. .] — It must be understood by 

shorthand writers that their duty is to take in 
shorthand everything that occurs at the trial, so 
that if an appeal is brought this ct. may be able 


urged on behalf of defts. that if either 
of theiri were granted a new trial 
bccauHc of a conviction against the 
weiglit of evidence, both must he, as 
they were tried together : — Held : 
the rule above referred to on behalf of 
defts., applied to cases of conspiracy 
only, & the case of each deft, must 
be considered on its merits. Upon the 
merits, the ct. came to the conclusion 
that deft., E., was entitled to new 


trial. — R. v. Murray & Fairhairn 
(1912), 23 O. W. R. 492 : 4 O. W. N. 
368 ; 27 O. L. R. 382 ; 20 Can. Crim. 
Cas. 197 ; 8 D. L. R. 208. — CAN. 


PART XIV. SECT. 13. 

b. Whether conclusive — Conflict he- 
tween note <£• judge* s recolleetion .] — 
Where there is a conflict between the 
evidence as taken down in shorthand 


by the oflacial reporter & the positive 
recollection of the trial judge, the ct. 
will accept as final the report of the 
judge as to what actually took place. — 
R. r. Tucker (1915), 15 S. R. N. S. W. 
504 ; 32 N. S. W. W. N. 169.— AUS. 

6267 i. Discrepancy between 

judge's note iSb shorthand note .] — The 
ct. is bound to accept the statement of 
the trial judge as to the facts, even 
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to form as good an opinion as is possible when 
reading the transcript. An abbreviated note is 
not sufficient. Ever^hing that occurs at the trial 
must be taken in the form of question & answer, 
which should be numbered to admit of easy 
reference (Lord Trbvethin, C.J.). — R. v. Monk- 
man (1922), 66 Sol. Jo. 317 ; 16 Or. App. Rep. 
115 ; 57 L. Jo. 94, C. C. A. 

6262. What may be included — Note of counsel’s 
speeches — Wfhen required by judge — Criminal 
Appeal Rules.] — By an additional rule to the 
Criminal Appeal Rules, dated Mar. 27, 1908, 
power is given to a trial judge to order shorthand 
notes to be taken of the speeches of counsel 
(Darling, J.).— R. v. Bliss Hill (1918), 82 J. P. 
194 ; sub nom, R. v, Broadhurst, Meanley & 
Hill, 13 Cr. App. Rep. 125, C. C. A. 

6263. .] — R. V. Sullivan, [1923] 

1 K. B. 47; 91 L. J. K. B. 927 ; 126 L. T. 643 ; 
86 J. P. 167 ; 27 Cox, C. C. 187 ; 16 Cr. App. Rep. 
12],C. C. A. 

6264. Should be taken on plea of guilty.] — R. 

V. Dixon &; Rockliffe (1920), 15 Cr. App. Rep. 
96, C. C. A. 

6265. Form of note — Numbered questions & 
answers].— R. v. Allen (1908), 1 Cr. App. Rep. 
18 ; 72 J. P. Jo. 281, C. C. A. 

6266. .] — lu the shorthand notes of 

the trial questions & answers must be numbered. — 
R. V, Grey (1909), 2 Cr. App. Rep. 37, C. C. A. 

6267. .] — R. V. Monkman, No. 6261, 

ante. 

6268. Grant of free copy to appellant — Criminal 
Appeal Rules, 1908, r. 39 (c).] — In a proper case the 
ct. will grant ai)pct. a transcript of the shorthand 
note of the proceedings at the trial, free of charge, 
under Criminal Appeal Rule 39c. — R. v. Davis 
(1914), 11 Cr. App. Rep. 52, C. C. A. 

6269. ^ — - Not after dismissal of appeal.] 

— The Ct. of Criminal Appeal has no power under 
Criminal Appeal Rules, 1908 r. 39 (c), to order 
a transcript of the shorthand notes taken at the 
trial to be furnished to a i)erson whose appeal 
has been dismissed & who has served his sentence. 
—Ex p. Weir (1912), 108 L. T. 350 ; 77 J. F. 
56 ; 23 Cox, C. C. 326, C. C. A. 

6270. Transcript to be preserved — By official 
, shorthand writer.] — The official shorthand writer 

is bound to keep the transcript of the trial (Lord 
Alverstone, C.J.). — R. V. Harris {alias Des- 
mond) (1912), 8 Cr. App. Rep. 30, C. C. A. 


Sect. 14.— “ CRIMINAL CAUSE OR MATTER.” 

6271. Extraditable offence — Extradition Act, 
1870 (c. 62).] — The Q. B. I)iv. having refused an 
application for a writ of habeas corpus made on 
behalf of a person who had been committed to 
prison under Extradition Act, 1870 (c. 52), s. 10, 
as a fugitive criminal accused of an extradition 
crime — Held : the decision of the Q. B. Div. was 
given in a “ criminal cause or matter ” within 
Jud. Act, 1873 (c. 66), s. 47, &; therefore no appeal 
would lie to the Ct. of Appeal. — Ex p. Woodhall 
(1888), 20 Q. B. D. 832 ; 57 L. J. M. C. 71 ; 59 
L. T. 841 ; 52 J. P. 581 ; 36 W. R. 655 ; 4 T. L. R. 
515, C. A. 

Annotations : — ^FoUd. R. v. Brixton Prison, Ex p. Savarkar, 


[1910] 2 K. B. 1056. Apld. R. v. Garrett, Ex p. Sharf, 
[1917] 2 K. B. 99. Md. R. v. Barnardo (1889), 23 
Q. B. D. 305 ; Cox v. Hakes (1890), 15 App. Cas. 606 ; 
Exp. Schofield, [1891] 2 Q. B. 428. Mentd. K. u. Youn^c 
(1891), 61 L. J. M. C. 42 ; Payne v. Wright (1892), 61 
L. J. Q. B. 398 ; Ex p. Pulbrook, [1892] 1 Q. B. 86 ; 
Seaman v. Burley, [1896] 2 Q. B. 344 ; R. v. Wiltshire JJ., 
Ex p. Jay, [1912] 1 K. B. 566 ; Scott v. Scott, [1912] P. 
241 ; R. V. Manchester Local Profiteering Committee, 
Ex p. L. & Y. Hy. (1920), 89 L. J. K. B. 1089 ; Re Clifford 
& O’Sullivan, [1921] 2 A. C. 570 ; Provincial Cinemato- 
graph Theatres v. Newcastle-upon-Tyne Profiteering 
Committee (1921), 125 L. T. 651. 

6272. Fugitive Offenders Act, 1881 (c. 69).] 

— ^Appct., having been committed, under an Indian 
warrant which charged him with certain offences, 
for return to India under above Act for trial there, 
obtained from the K. B. Div. a rule calling upon 
the governor of the prison to show cause why a 
writ of habeas corpus should not issue. The 
K. B. Div. having discharged the rule, appct. 
appealed : — Held : no appeal lay to the Ct. of 
Appeal, the decision of the K. B. Div. having been 
given in a “ criminal cause or matter ” within 
Jud. Act, 1873 (c. 66), s. 47. — R. v. Brixton 
Prison (Governor), Ex p. Savarkar, 11910] 2 
K. B. 1056 ; 80 L. J. K. B. 57 ; 103 L. T. 473 ; 26 
T. L. R. 561 ; 54 Sol. Jo. 635, C. A. 

Annotations : — Refd. Ex p. Lo Gres (1914), 30 T. L. R. 249. 
Mentd. R. v. Garrett, Ex p. Sharf, [1917] 2 K. B. 99; 
Home Secretary v. O’Brien (1923), 39 T. L. R. 638. 

6273. .] — On an applicatiou to the Ct. of 

Appeal for a rule nm for a luibeas corjnis on behalf 
of one who had been committed on the charge of 
an extraditable offence, it appeared that the Div. 
Ct. had refused the application. It was admitted 
that no appeal would lie from the Div. Ct., in the 
alternative the application was made to the Lord 
Chief Justice individually as a judge of the K. B. 
Div. ; — Held : as the Lord Chief Justice was 
sitting as a member of the Ct. of Appeal & not as 
a judge of the K. B. Div. the ct. could not deal 
with the application . — Ex p. Le Gros (1914), 30 
T. L. R. 249 ; 78 J. P. Jo. 63, C. A. 

6274. Abatement of nuisance — Public Health 
Act, 1875 (c. 55), s. 96.] — R. r. Whitchurch, No. 

10, ante. 

6275. .] — The Q. B. Div. refused to 

grant an order nisi for a mandatmis to compel a 
stipendiary magistrate who had made an order 
under above sect, for the abatement of a nuisance, 
to state a case for the opinion of the ct. : — Held : 
the decision of the Q. B. Div. was given in a 
“ criminal cause or matter ” within Jud. Act, 
1873 (c. 66), s. 47, & therefore the Ct. of Appeal 
had no jurisdiction to entertain the application 
for a mandamus. — Ex p. Schofield, [1891] 2 
Q. B. 428 ; 60 L. J. M. C. 157 ; 56 J. P. 4 ; 39 
W. R. 580 ; 7 T. L. R. 615 ; sub nom. Rook v. 
Schofield, 64 L. T. 780 ; 17 Cox, C. C. 303, C. A. 
Annotations : — Consd. R. v. Young (1891), 61 L. J. M. O. 42 ; 

Payne v. Wright (1892), 61 L. J. M. C. 114 ; Ex p. Pul- 
hrook, [1892] 1 Q. B. 86 ; R. v. Garrett, Ex p. Sharf, 
[1917] 2 K. B. 99. Refd. Seaman v. Burley, [1896] 2 Q. B. 
344 ; R. V. D’Eyncourt (1901), 85 L. T. 501. Mentd. R. 
17. Tyler & International Commercial Co., 11891] 2 Q. B. 
588 ; Rayson v. South Loudon Tram. Co. (1893), 42 
W. R. 21 ; R. 17. Davey, Ex p. BiHhop (1899), 63 J. P. 
515 ; R. 17. Manchester Local Profiteering Committee, 
Ex p. L. & Y. Ry. (1920), 89 L. J. K. B. 1089 ; Toronto 
Ry. 17. Toronto City, [1920] A. C. 446. 

6276. Corrupt practices at election — Certificate 
to witness.] — The decision of a Div. Ct. discharging 
a rule for a mandamus to the comrs. appointed to 
inquire into corrupt practices at a parliamentary 


where not borne out by the steno- 
grapher’s notes of the evidence, which 
in this case the judge declared to be 
incorrect. — R. v. Angelo (1914), 26 
W. L. R. 108.— CAN. 

o. Stenographic notes not avail- 
able .] — Where upon a motion for leave 


to appeal from a refusal of a trial 
judge to reserve certain questions 
arising out of a trial for theft, it 
appeared that the ct. stenoOTapher 
who took the evidence had left Canada, 
taking his notes with him. Sc the 
judge’s notes were not complete, the 
ot. entertaining little doubt as to the 


guilt of accused made an order that 
the Crown file with the registrar of a 
properly authenticated transcript of 
the notes within one month, if not so 
^ed an order to go quashing the con- 
viction. — R. 17 . Jennings & Hamilton 
(1916), 34 W. L. R. 1058 ; 10 W. W. R. 
1049.— CAN. 
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Sect, 14. — ** Criminal cause or matter,^*] 

election to grant their certificate under Corrupt 
Practices Prevention Act, 1803 (c. 29), which 
certificate if given would be a protection to the 
witness against criminal proceedings for bribery, 
does not relate to a “ criminal cause or matter ” 
within Jud. Act, 1873 (c. 66), s. 47, & the Ot. of 
Appeal is not therefore, deprived of jurisdiction 
to hear an appeal against such decision. — R. v, 
IIOLL (1881), 7 Q. B. D, 575 ; 50 L. J. Q. B. 763, 
C. A. 

Ann^tati/ms Apld. Ex V- Walker (1889). 22 Q. 1). D. 384. 

Befd. I’reece v. Hardiiig, Rc Hereford Municipal Potu. 

(1889), « T. L. II. 65. 

6277. Default in forwarding list of members of 
company to registrar — Companies Act, 1862 (c. 89), 
s. 26.] — An application to a magistrate for a 
summons against a co. to recover penalties for 
default in forwarding a list of its members to the 
registrar of joint-stock cos. as required by above 
sect., is a criminal proceeding, therefore, the 
judgment of Uie Q. B. Div. on an application for a 
may^damus directing tlie magistrate to hear the 
summons is a judgment in a “ criminal cause or 
matter ” witliin .Jud. Act, 1873 (c. 66), s. 47, A. no 
ai)peal lies tlierefrom to the Ct. of Appeal.— U. v, 
Tylkr a International Commercial Co., [1891] 
2 Q. B. 588 ; 61 T.. .1. M. C. 38 ; 65 L. T. 662 ; 56 
J. P. 118 ; 7 T. 1^. R. 720, C. A. 

AniK^iaiions : — Consd. H. i\ (larrcH, Ex p. Sbarf, [1917] 

2 K. B. 99. Refd. B. r. Y'oiuip: (1891), G1 Ti. J. M. (L 42. 

Mentd. RaysoTi v. South Loudon Tram. Co. (1893), 69 

L. T. 491 ; Southport Corpn. v. Birkdalo U. D. O. (1897), 

76 L. T. 319 ; Park r. lloyaltios Syndicate, [1912 J 1 K. B. 

330 ; Mousell v. L. & N. W. By., [19171 2 K. B. 836 ; 

CriffitliH r. StudehakerK (1923), 87 J. 1*. 199. 

6278. Possession of false measures — Weights & 
Measures Act, 1878 (c. 49).] — 1Tie decision of the 
Q. B. Div. discharging a rule nin for a mandamus 
to compel justices to hear a summons under 
sect. 25 of above Act against a person for being in 
possession for use of false or unjust measures is a 
decision of the High Ot. in a “ criminal cause or 
matter ” within Jud. Act, 1873 (c. 66), s. 47, in 
respect of which no appeal lies to the Ct. of Appeal. 
— U. V. Young, etc., IjOndon County .T.T. (1891), 
61 L. J. M. C. 42 ; 66 L. T. 16 ; 8 T. L. R. 178 ; 
36 Sol. Jo. 138 ; 17 Ccx, C. C. 425, C. A. 
Annotation : — Refd. B. v. Brixton Prison, Ex p. Savarkar, 

1 1910 J 2 K. B. 10r)6. 


6279. Contravention of Building Act — Metro- 
politan Building Act, 1855 (c. 122).]— No appeal 
lies to the (T. of Appeal from a decision of the 
Q. B. Div. on a case stated by a magistrate upon 
a summons taken out under sect. 46 of above Act, 
for a contravention of the provisions of sect. 19 
of that Act ; for the decision of the Q. B. Div. is 
a decision in a “ criminal cause or matter ” within 
Jud. Act, 1873 (c. 66), s, 47. — Payne v, Wright, 
[1892] 1 Q. B. 104 ; 61 L. J. M. 0. 114 ; 66 L. T. 
148 ; 56 J. P. 564 ; 8 T. L. R. 288 ; 36 Sol, Jo. 
230 ; 17 Cox, C. C. 460, C. A. 

Atinotaiions : — Consd. Seaman v. Burley, [1896] 2 Q. B. 
344. Refd. R. V. Manchester Local Profiteering (Com- 
mittee, Ex p. L. & Y. By. (1920). 89 L. J. K. B. 1089 ; 
Wilson V, L. & Y. Ry. (1920), 36 T. L. II. 412. 

6280. London Building Act, 1894 (Amend- 

nient) Act, 1898 (c. cxxxvil).] — A magistrate con- 
victed a person of having erected a building 
beyond the general line of buildings in a street in 
Ix^ndon, & made an order for the demolition 
thereof under London Building Act, 1894 (c. 
ecxiii) & above Act, & refused to state a case for 
the opinion of the High Ct. The K. B. Div. 
refus(ul to grant a rule nisi for a mandamiLS to the 
magistrate to st^ate a case ; but a rule nisi was 
granted by the Ct. of Appeal : — Held : this was a 
“ criminal cause or matter ” within Jud. Act, 


1873 (c. 66), s. 47, & the Ct. of Appeal had no 
jurisdiction to entertain the application for a 
mandamus. — R. v. D’Eyncoprt (1901), 85 L. T. 
501 ; 18 T. L. R. 53 ; 20 Cox, C. C. 68, 0. A. 

6281. Criminal libel — Law of Libel Amendment 
Act, 1888 (c. 64).] — An appeal does not lie from 
an order made by a judge at chambers under sect. 8 
of above Act allowing a criminal prosecution bo 
be commenced against the proprietor, publisher, 
or person responsible for the publication of a 
newspaper, for a libel published therein . — Ex p. 
PULBROOK, [1892] 1 Q. B. 86 ; 61 L. J. M. C. 91 ; 
66 L. T. 159 ; 56 J. P. 293 ; 40 W. R. 176 ; 36 
Sol. Jo. 79 ; 17 Cox, C. C. 464. 

Annotations : — Distd. R. v. Manchester Local Profiteering 
C’ommlttee, Ex jj. L. Y. By. (1920), 89 L. J. K. B. 1089. 
Apld. Provincial Cinematograph Theatres v. Newcastle- 
upon-Tyne Profiteering Committee (1921), 125 L. T. 651. 

6282. Taxation of costs.] — By Libel Act, 

1843 (c. 96), 8. 8, on judgment for deft, in an in- 
formation for libel he is entitled to recover from 
prosecutor his costs, to be taxed by the officer of 
the ct. before which the information is tried. The 
master of the Crown office having taxed deft, his 
(;o.sts accoi'ding to the usual practice under a side- 
bar rule : — Held : by .Tud. Act, 1873 (c. 66), s. 47, 
the general right of appc'al given by sect. 19 from 
any judgment of the High (T. is excepted in any 
criminal cause or matter ; th(^ costs were the con- 
sequence of the judgment, tSt were within the 
exception ; & the Ct. of Appeal had no jurisdiction. 
— R. T, Steel (1876), 2 Q. B. D. 37 ; 46 L. J. M. C. 
1 ; 35 L. T. 534 ; 41 J. P. 245 ; 25 W. R. 34, 
C. A. 

Aimotations : — FoUd. B. v. Fletcher (1876), 2 Q. B. D. 43. 
Apprvd. & Apld. Blake r. Beech (1877), 36 L. T. 723. 
Consd. B. r. Foote (1883), 10 Q. B. J). 378. Apld. B. v. 
Budge (1886), 53 L. T. 851 ; Ex p. Woodhall (1888), 20 
(a. B. I), 832. Consd. Ex f). Schofield. 11891] 2 Q. B. 428. 
Refd. B. V. (Neutral Chdmiiial (\)ijrt JJ. (1886), 56 L. J. M. (J. 
25 ; Ex p. IMilhrook, [1892] 1 Q. B. 86. Mentd. Seaman 
r. Bui'ley, [1896] 2 Q. B. 344 ; Scott v. Scott, [1912 J P. 
24 1. 

6283. Profiteering — Profiteering Act, 1919 

(c. 66).]— -Complainant & three friends were 
supplied in a restaurant with a meal consisting 
of sausages, bread, cakes, ^ tea ordered separately. 
Complainant made a complaint concerning the 
prices charged to the Local Profiteering Com- 
mittee, who proceeded to investigate the com- 
plaint under sect. 1, sub-sect. 1 (6), of the above 
Act. The proprietors of the restaurant obtained 
a rule nisi for a prohibition against the committee 
investigating the matter on the ground that the 
articles supiilied did not come within Board of 
Trade Order, dated Sept. 11, 1919, Sched. II., 
made under the Act, & that the articles described 
as six small cakes were not separately complained 
of. This rule was discharged by a Div. Ct. & the 
railway co. appealed, when a preliminary objection 
was taken that no appeal lay, on the ground that 
the order of the Div. Ct. was made in a criminal 
cause or matter within Jud. Act, 1873, s. 47 : — 
Held : the order of the Div. Ct. was not in a 
criminal cause or matter. — R. v. Manchester 
liOCAL Profiteering Committee, Ex p. Lanca- 
shire & Yorkshire Ry. Co. (1920), 89 L. J. K. B. 
1089 ; 123 L. T. 98 ; 84 J. P. 177 ; sub nom. 
Wilson v. Lancashire & Yorkshire Ry. Co., 
36 T. L. R. 412 ; 64 Sol. Jo. 358 ; 18 L. G. R. 333, 
C. A. 

Annotation .—Distd. R. V. Newcastle-upon-Tyne Profiteering 
Committee, Ex p. Provincial Cinematograph Theatres 
(1920), 89 L. J. K. B. 1098. 

6284. .] — Where a complaint has 

been made to a profiteering committee that an 
overcharge has been made, & the committee have 
found that the charge made was excessive & have 
directed a prosecution to be instituted under above 
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Act, & a rule nisi for certiorari on the ground that 
the committee was not properly constituted, & 
that the proceedings were without jurisdiction, 
has been discharged : — Held : an appeal would 
not lie, as the direction to institute a prosecution 
was the first step in a “ criminal cause or matter ” 
within Jud. Act, 1873 (c. 06), s. 47. — Provincial. 
Cinematograph Theatres*, Ltd. v. Newcastle- 
upon-Tyne Profiteering Committee (1921), 90 
L. J. K. 13. 1004 ; 125 L. T. 051 ; 85 .1. P. 211 ; 37 
T. L. R. 799 ; 05 Sol. Jo. 001 ; 19 L. G. K. 505 ; 
27 Cox, C. C. 03, H. L. 

Annotation : — Reid. He Clifford & O’Sulliv-an, [1921] 2 

A. C. 570. 

6285. Decision of High Court — Refusal of cer- 
tiorari — To quash conviction by justices.] — Where 
the Q. 13 . Div. discharges a rule for certiorari to 
bring up a conviction of justices to be quashed, 
there is no appeal to the Ct. of Appeal under .Tud. 
Act, 1873 (c. 00). — R. Fletcher (1870), 2 
Q. B. 1). 43 ; 40 L. J. M. C. 4 ; 35 L. T. 538 ; 41 
J. P. 310 ; 25 W. R. 149 ; 13 Cox, C. C. 358, C. A. 
Anuoiations: — ^Apld. Hlako v. Bcoch (1877), 2 Ex. I). 99.5. 

Consd. R. V. GarreU, E.r p. Sliarf, 1 1 91 7 j 2 K. B. 99. Refd. 

Ex p. Scliofleld, (1891J 2 Q. B. 428 ; B. v. Marlboroiij^h 

Street I’olice Mapristrate, Ex p. Samuel (1919), (i9 Sol. .Jo. 

900 ; Re Clifford & G’SiilJivaii, [1921 3 2 A. (5. 570. Mentd. 

Yates K. (1885), 52 L. T. 905 ; Exp. Woodhall (1888). 

20 Q. B. D. 892 ; R. v. Youiipr (1891), (H L. J. M. C. 42 ; 

Scainaii v. Burley, [189(5] 2 Q. B. 944 ; R. v. Brixtoii 

i^ri.sou, Ex p. Savarkar, [1910J 2 K. B. 105(1 ; Scott r. 

Scett, 11912] P. 241 ; R. r. Manchester Local J*rofite(“riiigr 

Committee, Ex p. L. & Y. Ry. (1920), 89 L. J. K. B. 1089. 

6286. — To remove indictment to Central 

Criminal Court,]— The decision of the Q. B. Div. 
on an application for a writ of certiorari under 
Central (Mminal Ct. Act, 1850 (c. 10), s. 3, to 
r(imove an indictment into the Central (Mminal 
C't. for trial is a “ judgment of the High Ct-. in a 
criminal cause or matter ” within Jud. Act, 1873 
(c. 00), s, 47, the Ct. of Appeal has no jurisdiction 
to entertain an appeal from such dc^cision. -~R. v, 
Rudge (1880), 10 Q. B. 1). 459 ; 55 L. ,T. M. C. 
112 ; 53 L. T. 851 ; 50 J. P. 755 ; 34 W. R. 207 ; 
2 T. L. R. 243, C. A. 

Annotation: — Refd. Burnett v. Berry (189G), 60 J. P. 550. 

6287. Refusal of prohibition — To magis- 

trate.] — A judgment of the K. B. Div. refusing to 
issue to a magistrate a writ of prohibition against 
proceeding with the hearing of a criminal charge 
IS a judgment in a “ criminal cause or matter” 
within Jud. Act, 1873 (c. 00), s. 47, &; therefore by 
that sect, is not subject to appeal. — R. v. Garrei'T, 
Ex p. Share, (1917] 2 K. B. 99 ; 80 L. J, K. B. 
894 ; 110 L. T. 398 ; 81 J. P. 145 ; 33 T. L. R. 
305 ; 25 Cox, C. C. 027, C. A. 

An^tation^-~~RetA, He Clifford & O’Sullivan, [1921] 2 

6288. Conviction for keeping common gaming- 
house.] — A judgment of the Ct. of Appeal from 
inferior cts., against the validity of a conviction, 
under Betting Act, 1853 (c. 119), s. 3, for keeping 
a common gaming-house, on a case stated under 
Summary Jurisdiction Act, 1857 (c. 43), is a judg- 
ment of the High Ct. in a criminal matter from 
which, by Jud. Act, 1873 (c. 60), s. 47, there is no 
appeal. — Biake v. Beech (1877), 2 Ex. 1). 335 ; 
30 L. T. 723, C. A. 

Annotation : — Refd. Seaman v. Bnrley, [18961 2 Q. B. 944. 

6289. Enforcement of poor rate by warrant of 
distress.] — A judgment upon a special case stated 
by justices on an application to enforce payment 
of a poor rate by warrant of distress is a judgment 
in a criminal cause or matter witliin Jud. Act, 
1873 (c. 00), 8. 47, inasmuch as the proceedings 
before the justices may end in imprisonment of 
the person in default, & therefore an appeal will 
not lie to the Ct. of Appeal from the judgment of 
the Q. B. Div. on such a case. — S eaman v. Burley, 


[1896] 2 Q. B. 344 ; 65 L. J. M. C. 208 ; 75 L. T. 
91 ; 00 J. P. 772 ; 45 W. R. 1 ; 12 T. L, R. 599 ; 
40 Sol. Jo. 084 ; 18 Cox, C. 0. 403, C. A. 

Annotations : — ^Distd. Southwark & Vauxhall Water (Jo. r. 
Hampton XT. C., [1899] 1 Q. B. 273 ; Scott r. Scott. [19121 
P. 241. Apld. R. V. Mancho«ter Local Profiteering C’om- 
mittee. Ex p. L. & Y. Ry. (1920), 89 L. J. K. il. 1089. 
Refd. R. V. NewcaHtlo-npon-Tyno I’rofltoering Committee, 
Ex p. Provincial CJiiiornatograph Theatres (1920), 89 
L. J. K. B. 1098. 

6290. Bailiff retaining excessive charges — Dis- 
tress Costs Act, 1817 (c. 93).] — The Ct. of Appeal 
has no jurisdiction to hear an appeal from a de- 
cision of a div. ct. upon a case stated by justices 
as to a complaint under sect. 2 of above Act 
against a certificated bailih for unlawfully retain- 
ing certain cliarges exceeding tliose allowed by 
statute when employed to make a distress for rent 
for a sum not exceeding £20 ; the proceeding 
before justices being a ” criminal cause or matter ” 
within .lud. Act, 1873 (c. 00), s. 17. — Rcjbson v. 
Biggar, [1908] 1 K. B. 072 ; 77 L. J. K. B. 203 ; 
97 lu. T. 859 ; 24 T. L. R. 125 ; 52 Sol. Jo. 70, 
C. A. 

Annotations : — Apld. R. V. Daly, Ex p. Nowson (1911), 194 
L. T. 892. Refd. R. r. Maiiehester Local ITofiteering 
Committee, Ex p. L. & Y. By. (1929), 8!) L. J. K. B. 1989. 

6291. Penalty for supplying inferior gas.] — By 

a local Act it was provided that, ” if it shall at 
any time be ])roved t o the satisfaction of any two 
justices, aft/er hearing the ])arties, tliat tht^ illu- 
minating power of tJie gas siiy)i)lied by the corpn. 
in the said township did not, when so ti'st ed as 
aforesaid, etyual the illuminating j3ower by this 
pr(*.scribe(l,” the cori)n. should forfeit such 
sum not exceeding £20 as such justices should 
determine, to be j)aid to the local board. Upon 
an information complaint by the local board 
under the above provisions, the justic(^s convicted 
the corpn. Si imposed a penalty of £10 & staled 
a case for the opinion of the High : — Held, : 

the judgment of the High Ot . upon i he case was a 
judgment in a “ (uiminal cause or matter,” within 
Jud. A(;t, 1873 (c. 00), s. 47, from which no appeal 
would lie to the Ct. of Appeal. — Southport 
Corpn. p. Birkdale Urban Distrkjt Council 
(1897), 70 L. T. 319 ; 18 Cox, (]. C. 537, C. A. 

6292. Application for bail.] — A prisoner applied 
for bail to a div. ct. of the Q. B. Div. but was 
refused ; he then appealed to the Cb. of Appeal : — 
Held : the decision of the Div. Ct. was a judgment 
of the High Ct. in a criminal matter, & therefore 
the Ct. of Appeal had no jurisdiction to entertain 
the appeal.— R. v. Foote (1883), 10 Q. B. D. 378 ; 
52 L. J. Q. B. 528 ; 48 L. T. 391 ; 48 J. P. 30 ; 31 
W. R. 490 ; 15 Cox, C. C. 240, C. A. 

Annotations R. v. Rudge (1886). 2 T. L. R. 243 : 

lie Woodall (1888), 57 L. .T. M. C. 71. Refd. R. v. Coiitrai 
(Mmiuul Court J J. (1886), 18 C,). B. D. 314 ; R. v. Phillips 
(1922), 128 L. T. 113. Mentd. He Frost (1888), 4 T. L. K. 
757. 

6293. Order for restitution of property.] — An 

order of the Q. B. Div. discharging a rule nisi for 
a certiorari to bring up an order for restitution of 
property made under Larceny Act, 1861 (c. 90), is 
a judgment in a “ criminal cause or matter ” 
within Jud. Act, 1873 (c. 00), s 47, & no appeal 
lies to the Ct. of Appeal. — R. v. Central Criminal 
Court J J. (1880), 18 Q. B. D. 314 ; 50 L. J. M. C. 
25 ; 50 L. T. 352 ; 51 J. P. 229 ; 10 Cox, C. C. 
190 ; sid) 7iom. R. v. Centrai. Criminal Court JJ., 
Foisard’s Case, 35 W. R. 243, C. A. 

Annotation : — Consd. He Woodall (1888), 57 L. J. M. C. 71. 

6294. Order to enforce payment of rate — Public 
Health Act, 1875 (c. 55), s. 256.] — An application 
to a ct. of summary jurisdiction for an oi’der to 
enforce payment of a general district rate under 
the above sect, is not a criminal cause or matter, 
& therefore an appeal lies to the Ot. of Appeal 
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Sect, Id, — * * C riminal c a use or nwiter,'* Pari JCF.] 

from the judgment of a Div. Ct. upon a case 
stated on such kn application. — Southwark & 
Vauxhaix Water do. xu Hampton Urban 
OouNCii., [1899] 1 Q. B. 273 ; 68 L, J. Q. B. 207 ; 
80 L. T. 1 ; 63 J. P. 100 ; 47 W. B. 177 ; 15 
T. L. R. 95 ; 43 Sol. .To. 124, C. A. ; affd, on other 
grounds, snh nom, Hampton Urban Council v. 
Southwark & Vauxhatjl Water Co., [1900] 
A. C. 3, H. L. 

Annotations : — Mentd. R. v. Shuttleworth, Ex j). Tickle 
(I DOS), 72 J. P. 329 ; Atkius v, Hutton (1910), 103 L. T. 
5U. 

6295. Order to pay costs of abandoned appeal to 
quarter sessions.] — Where notice of appeal to 
quarter sessions against a summary conviction for 
wilful damage <fc trespass having been given, but 
the appeal not being i)rosecuted, the sessions made 
an order for x)ayment of costs against the party, | 
who had given tlie notice under Quarter Sessions | 
Act, 1819 (c. 45), s. 6, & an ap^dication for a 
certiorari to bring iix) the order so made had been 
refuscnl by a div. ct. : — HeM : the order for costs 
being one made in a “ criminal cause or mai ter,” 
no appeal hiy to 1 Ct. of A]ipeal against the 
decision of the Div. Ct. — R. v. Wiltshire .TJ., 
Ex ?>. Jay, [1912 | 1 K. B. 5()() ; SI D. ,T. K. B. 518 ; 
106 D. T. 364 ; 76 J. P. 169 ; 28 T. L. R. 255 ; 

56 Sol. Jo. 343 ; 10 B. C. R. 353 ; 22 Cox, C. C. 
737, C. A. 

Annoidiions : — Apld. R. V. IMarlborough Street Police 
JMagiRtratc, Ex p. Saimiol (1919), 03 Sol, Jo. 300. Mentd. 

P. r. Oarrott, Exp, Sharf, [1917] 2 K. B. 99 ; lie Clifford 
& O’Sullivan, [1921] 2 A. C. 070. 

6296. Order to pay costs of motion to commit for 
contempt of court — Nullity suit.] — Upon a motion 


by resp. to commit for contempt of ct. petitioner & 
her solr. for publishing copies of the transcript, in 
contravention of the order directing that the cause 
should be heard in camera, the judge found that 
petitioner & her solr. were guilty of a contempt of 
ct. & ordered them to pay the costs of the motion : 
— Held : the order to pay costs was not a judg- 
ment in a “criminal cause or matter” Avittiin 
Jud. Act, 1873 (c. 66), s. 47, so that no appeal 
would lie from it. — Scott v. Scott, [1913] A. C. 
417 ; 82 L. J. P. 74 ; 109 I.. T. 1 ; 29 T. L. R. 
520 ; 57 Sol. Jo. 498, H. L. 

Annotations : — Consd. R. v. Manchester Local Prnfltecirin^ 
CV)inrnittoe, Exp. L. & Y. Hy. (1920), 89 L. J. K. B. 1089. 
Mentd. Cleland v. Cleland, Cleland v. Cleland M<'Lcod 
(1913), 109 L. T. 744 ; Moosbrugger v. Moosbrugger, 
Moosbrugger u. Moosbiiiggor & Martin fl913), 29 T. L. P. 
658 ; Ex p. Norman (1915), 85 Ij. J. K. B. 203 ; Norman 
V. Mathews (1916), 85 L. J. K. B. 857 ; R. v, JiCwes 
Prison, Ex p. Doyle, [1917] 2 K. B. 254 ; 7?e Stevenson, 
[1918-19] B. & C. R. 106. 

6297. Breach of regulations — For management of 
Royal park.] — The decision of the Div. Ct. re- 
fusing an ex p. motion to grant a rule yrisi for a 
writ of certiorari to quash a conviction by magis- 
trates for the breach of regulations made' for the 
management of a Royal park is a decision in a 
“ criminal cause or matter.” is therefore final. — 
R. XK Marlborough Street Police Magistrate, 
Exp, Samuel (No. 1) (1919), 63 Sol. Jo. 300, C. A. 

6298. Breach of bye-law.] — M eu^or v. Den- 
ham, No. 8, ante. 

Penal actions.] — See Part I., Sect. 1, ante. 
Appeal against attachment & committal for 
contempt of court.] — See Contempt' of Court, 
Attachment & Committal, Vol. XVI., pp. 80- 
82. 


Part XV. — Appeal to House of Lords and Judicial 
Committee of the Privy Council. 


6299. Grant of legal aid — To appellant — By 
Court of Criminal Appeal.] — Ct. of Criminal Appeal, 
sitting as a single judge, has power to giant applt. 
legal aid under Criminal Appeal Act, 1907 (c. 23), 
s. 10, on an appeal from a decision of Ct. of 
Criminal Ax^xieal to the House of Lords, where the 
A.-G. has granted his ccrtiiicate under sect. 1 (6) 
of that Act.--R. V. Leach (No. 2) (1912), 76 
J. P. 246 ; 56 Sol. .To. 31 1 , C. C. A, 

6300. Condition precedent — Preliminary hearing 
by Court of Criminal Appeal necessary.] — R. v, Fel- 
steai) (1913), 30 T. L. R. 143 ; 9 Cr. App. Rep. 
227 ; 77 J. P. Jo. 580, C. C. A. 

6301. Case must raise points of law of 

exceptional importance.] — (1) Ajiplt. who was 
charged with acts of gross indecency with boys, 
set up the defence that he was not the man & 
adduced evidence to prove an alibi. It was proved 
that the man who committed the offence made an 
appointment to meet the boys three days later at 
the time & place where the offence was com- 
mitted &; that applt. met the boys at the appointed 
time & place & gave them money. The prosecu- 


tion tendered evidence that on this occasion, 
when he was arrested, applt. was carrying powder 
puffs & that he had indecent photographs of boys 
in his rooms : — Held : in the special circum- 
stances of the case the evidence was admissible on 
the issue of identity. 

(2) The case raised no point of law of c'xcc'p- 
tmnal importance, & it was to be regretted that 
it should have been thought desirable in the 
public interest that an appeal should be brought 
to the House of Lords (Lord Sumner). — Thomp- 
son V, R., [1918] A. C. 221 ; sub nom, Thompson 
V, Public Prosecutions Director, 87 L. J. K . B. 
478 ; 118 L. T. 418 ; 82 J. P. 145 ; 34 T. L. R. 
204 ; 62 Sol. Jo. 266 ; 26 Cox, C. C. 189 ; 13 Cr. 
App. Rej). 61, H. L. ; affg, S. C. sub noxn, R. v, 
Thompson, [1917] 2 K. B. 630, C. C. A. 

Annotations: — As to (1) Refd. R. v, Twiss, [1918] 2 K. B. 
853 ; R. V. Armstrong, [1922] 2 K. B. 555 ; R. r. Manning 
(1923), 17 Cr. App. Rep. 86. As to (2) Refd. R. v. Arm- 
strong, [1922] 2 K. B. 655. 

Leave to appeal to Privy Council .] — See De- 
pendencies. 
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